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PREFACE  TO  THE  FOURTH  EDITION. 


In  the  nine  years  that  have  passed  since  the  last  edition 
of  these  Commentaries  appeared,  constitutional  provisions 
have  been  adopted,  legislative  enactments  passed,  and 
numerous  State  and  Federal  decisions  made  on  the  im- 
portant subjects  which  are  embraced  in  its  plan.  And 
thus  the  law  has  not  only  been  still  further  extended  on 
previous  lines,  but  it  has  in  material  respects  been  modi- 
fied, altered,  and  enlarged.  This  is  well  known  to  those 
who  have  kept  currently  informed  of  the  general  progress 
of  our  jurisprudence ;  it  will  be  apparent  to  all  who  shall 
compare  the  chapters  of  the  present  edition  with  the 
corresponding  chapters  of  the  previous  edition  upon 
Constitutional  Limitations,  Contracts,  Streets,  Eminent 
Domain,  Taxation,  Actions  and  Liabilities. 

That  the  work  shall  adequately  present  the  law  relating 
to  our  Municipalities  as  it  exists  to-day,  the  author  has 
spared  no  reasonable  labor.  The  adjudged  cases  to  date 
have  been  examined  one  by  one,  and  the  results  thereof 
are  embodied  in  this  edition. 

Grateful  to  the  Courts  and  to  the  Profession  for  the 
favor  with  which  from  the  first  they  have  regarded  the 
work,  and  with,  as  the  author  trusts,  a  pardonable  ambi- 
tion on  his  part  to  impreve  it,  he  deems  it  to  be  due  to 
them,  as  well  as  to  himself,  to  state  that  he  has  sought 
with  diligent  and  loving  care  to  make  the  revision  thor- 
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ough,  and  that  to  this  end  he  has  personally  gone  over 
not  only  every  section  but  every  sentence,  and  has  made 
such  changes  as  the  expansion  of  the  law  required  and 
his  own  maturer  judgment  approved.  Scarcely  a  single 
section  is  without  alterations  or  additions. 

A  few  further  observations  may  be  permitted,  if,  indeed, 
they  are  not  required.  In  this  day  of  the  unprecedented 
multiplication  of  law  books,  there  are  two  questions  which 
the  profession  may  as  of  right  put  to  an  author.  The 
first  is.  Can  your  work  justify  its  existence  ?  The  justi- 
fication of  the  present  Treatise  is  placed  on  the  grounds 
quite  fully  stated  in  the  preface  to  the  first  edition,  which 
in  substance  are,  that  the  subject  is  of  acknowledged 
importance  in  all  the  States  and  Territories  of  the  Union ; 
that  no  English  work  is  applicable  or  adequate ;  and  that 
no  other  American  work  thereon  existed  or  exists. 

The  other  question  is.  Can  it  justify  its  size?  An 
elementary  treatise  may  be  wrought  out  upon  one  of  two 
different  plans.  The  one  is  to  state  as  clearly  as  may  be 
ultimate  legal  principles  without  any  or  much  elaboration 
of  their  grounds  and  reasons.  It  requires  the  mind  of  a 
master  ta  frame  propositions  which  shall  be  at  once  com- 
prehensive and  exact.  Instinctively  the  profession  in  both 
countries  has  immemorially  shared  in  Lord  Eldon's  fear 
of  the  dangers  that  lurk  in  abstract  and  general  prop- 
ositions. The  other  is  to  state  such  propositions  and 
principles,  but  to  state  them  in  connection  with  the  rea- 
sons and  grounds  on  which  they  rest,  which  are  chiefly 
to  be  found  in  the  adjudged  cases.  The  latter  course  has 
been  here  pursued,  for  reasons  which  are  peculiarly  forcible 
in  a  treatise  on  this  subject  and  in  this  country.  Our 
Municipalities  are  inseparably  connected  with  the  organic 
framework  and  with  the  daily  action  of  our  political  insti- 
tutions. The  law  relating  to  them  is  developed  day  by 
day  in  the  actual  workings  of  those  institutions  in  every 
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section  of  the  country,  and  this  development  registers 
itself  in  constitutional  provisions,  in  statutory  enactments,- 
and  in  judicial  judgments.  In  this  work  the  people,  the 
legislatures,  and  the  Courts,  State  and  National,  all  take 
their  respective  parts,  of  which  perhaps  the  most  impor- 
tant, certainly  the  most  varied  and  constant,  is  the  part 
taken  by  the  judicial  tribunals.  It  is  the  high  and  deli- 
cate office  of  the  judiciary  department  to  elaborate  the 
rough  materials  of  our  daily  experience  and  litigation  into 
the  enduring  products  of  law  and  justice,  and  to  place  on 
record  for  our  instruction  and  guidance  the  reasons  of  the 
Judges  for  every  step  in  this  wondrous,  this  ceaseless,  this 
beneficent  process. 

No  writer  on  our  jurisprudence  is  authorized  to  speak 
oracularly,  to  excogitate  a  system,  or  to  give  to  his  views 
any  authoritative  sanction.     To  this  rule  the  most  eminent 
are  no  exception,  since  every  work  upon  our  law  is  neces- 
sarily unauthoritative.     No  author  can  alter  this  inexorable 
condition ;  and  any  author  ought  to  be  content,  and  cer- 
tainly will  be  fortunate,  if  he  can  leave  on  the  imperishable 
structure  of  our  jurisprudence  some  visible  imprint,  some 
lasting  touch,  some  embodied  memorial,  however  slight,  of 
his  labors.     Even  judicial  judgments,  if  unaccompanied  by 
the  reasons  on  which  they  rest  and  which  give  to  them 
their  real  worth,  would  have  no  recognized  standing  —  and 
^"ght  to  have  none — in  the  professional  estimation  and 
regard. 

Jt  is  the  humble  function  —  but,  at  the  same  time,  the 

priceless  privilege  —  of  an  author  to  traverse  the  wide, 

^^\  and  varied  fields  which  the  legislative  records  and 

the  judicial  reports  of  all  the  peoples  in  both  hemispheres 

who  have  adopted  the  institutions  and  .who  use  the  tongue 

of  England  thus  open  to  him;   to  gather,  analyze,  and 

compare,  and  then  to  state  the  results  of  his  labors  and  his 

studies,  accompanied  with  his  own  reflections,  criticisms. 
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and  conclusions,  which,  however,  have  the  value,  and  only 
the  value,  that  their  reason,  soundness,  and  justice  give  to 
them. 

The  ancient  mere-stones  of  the  law  must  not  be  removed, 
but  reverently  preserved  and  regarded.  It  is,  however,  a 
mistake  and  a  delusion  to  suppose  that  they  either  do  or 
can  permanently  mark  the  actual  or  necessary  boundaries 
of  our  jurisprudence.  "In  all  forms  of  government,"  said 
Mr.  Burke,  "  the  people  is  the  true  legislator ;  there  are 
only  two  foundations  of  law,  —  equity  and  utility."  This 
is  especially  true  of  the  American  States.  The  wants 
and  welfare,  the  usages,  customs,  and  settled  notions  of 
/  our  people  and  their  collected  will  necessarily  find  ex- 
1  pression  in  our  constitutions,  statutes,  and  jural  system, 
i  While  the  function  of  the  judge  is  pre-eminently  declara- 
tive, it  is  also  necessarily,  though  subordinately,  legislative ; 
that  is,  he  inevitably  makes  law  in  and  by  the  very  pro- 
cess of  administering  it.  Whatever  is  of  worth  in  this  or 
in  any  legal  work  comes  mainly  from  the  judgments  of  the 
courts.  The  author  desires  to  add  that  the  work  is  purely 
technical,  and  is  intended  for  the  legal  profession  in  every 
part  of  the  country,  —  for  lawyers  who  have  no  access  to 
full  libraries,  as  well  as  for  those  who  have.  For  these 
reasons  he  has  made  the  notes  as  full  as  practicable  within 
the  space  allotted.  If  any  shall  complain  of  undue  elabo- 
ration in  this  respect  swelling  the  size  of  the  book,  the 
author  craves  leave  to  state  it  as  his  opinion  that  they 
probably  constitute  its  most  valuable  and  useful  feature. 

J.  F.  D. 

Ksw  ToBK,  May,  1890. 


PREFACE  TO  THIRD  EDITION. 


A  BEYisiON  of  this  Treatise  has  for  some  time  been  needed,  but 
the  pressure  of  other  duties  has,  until  recently,  prevented  its 
preparation.  During  the  seven  years  that  have  elapsed  since  the 
last  edition  an  unusual  number  of  cases  has  been  decided  upon 
the  various  topics  embraced  in  the  work.  The  reported  decisions 
to  December  1, 1880,  have  all  been  diligently  examined,  and  the 
results  of  such  examination  wrought  into  the  texture  of  the  pres- 
ent edition.  This  has  necessarily  increased  its  size,  and  corre- 
spondingly, it  is  hoped,  its  value.  More  than  two  hundred  new 
sections  have  been  written,  and  over  three  thousand  additional 
cases  cited.  Every  part  has  been  gone  over  with  conscientious 
care,  and  there  is  scarcely  a  section  in  which,  either  in  the  text 
or  the  notes,  additions  and  changes  have  not  been  made.  It  has 
been  necessary  to  sectionize  the  work  anew,  but  the  numbers  of 
the  former  sections  are  enclosed  in  parentheses. 

In  consulting  the  Report's  the  author  has  been  surprised  and 
pleased  to  see  the  extent  to  which  this  Treatise  has  been  used  by 
lawyers  and  judges  as  an  aid  to  their  labors ;  and  in  again  pre- 
senting it,  in  its  new  and  altered  shape,  he  gladly  expresses  once 
more  his  sincere  and  profound  gratification  for  the  favor  with 
which  it  has  been  received. 


J.  P.  D. 


Columbia  Colusob  Law  School,  Kbw  Yobs, 

January  1,  1881. 


PREFACE  TO  SECOND  EDITION. 


The  favor  accorded  to  this  Treatise  by  the  profession  is  gratify- 
ing to  the  author,  and  compensates  for  the  great  labor  of  its 
preparation.  Njothing  can  be  more  pleasing  to  an  author  than 
the  knowledge  that  the  studious  care  given  to  a  work  is  appre- 
ciated by  those  for  whom  it  was  written :  their  approving  opinion 
is  the  reward  he  covets  and  enjoys. 

The  First  Edition,  published  about  twelve  months  ago  and  of 
nearly  double  the  usual  size,  has  been  exhausted,  and  at  the  re- 
quest of  the  publishers  the  Second  Edition  has  been  prepared. 
As  before,  this  has  been  the  personal  labor  of  the  author.  All 
reported  cases,  decided  since  the  first  publication,  have  been  ex- 
amined, and  the  text  and  notes  prepared  without  the  assistance 
of  others.  While  this  edition  embraces  a  summary  of  recent 
cases  to  the  latest  date,  and  contains  substantial  additions,  the 
structure  of  the  work  is  unaltered.  Some  new  sections  have  been 
added,  and  others  re-written.  The  principal  changes  have  been 
made  in  the  chapters  which  treat  of  Municipal  Securities,  Taxes, 
and  Assessments.  The  amount  of  negotiable  bonds  of  munici- 
palities largely  exceeds  the  sum  of  the  indebtedness  of  all  the 
States,  and  it  has  been  the  earnest  endeavor  herein  to  exhibit 
accurately  the  American  law  upon  this  important  subject. 

In  conclusion,  it  is  deemed  fitting  to  express  to  the  Bench  and 
Bar  of  the  country  a  sincerely  grateful  appreciation  of  the  favor- 
able judgment  already  pronounced,  and  a  hope  that  the  same, 
upon  further  examination  of  the  work,  may  be  neither  reversed 
nor  modified. 

J.  F,  D, 

Davenport,  Iowa,  1873. 


PREFACE  TO  FIRST  EDITION. 


The  necessity  for  a  work  upon  Municipal  Corporations  was  so 
seriously  felt  by  the  author  when  holding  a  seat  on  the  Supreme 
Bench  of  a  State  where  questions  relating  to  the  powers,  duties, 
and  liabilities  of  municipalities  were  presented  at  almost  every 
term,  that  he  resolved,  eight  years  ago  and  more,  to  endeavor  to  ^  '  T^ 
supply  the  want.  Although  the  subject  is  one  of  unsurpassed 
practical  importance,  siQce  nearly  every  considerable  city  and 
town  in  the  United  States  is  incorporated,  no  American  work 
upon  it  has  ever  appeared.  A  careful  examination  of  the  English 
treatises  satisfied  the  author  that  they  were,  in  a  great  measure, 
inapplicable  here,  and  that  they  fail  to  cover  a  large  portion  of 
the  existing  field  of  the  law  upon  the  subject  as  enlarged  by 
American  legislation  and  practice.  True,  our  municipal  system, 
like  the  body  of  our  jurisprudence,  was  derived  from  England, 
but  it  is  remarkable  how  many  changes  were  necessary  to  adapt 
it  to  our  system  of  government  and  mode  of  administration,  and 
to  the  wants  and  situation  of  our  people.  Accordingly,  if  the 
municipalities  of  the  one  country  be  closely  compared  with  those 
of  the  other,  it  will  be  found  that,  in  their  structure,  powers,  and 
workings,  they  present  quite  as  many  points  of  diflFerence  as  of 
similarity. 

We  have  popularized  and  made  use  of  municipal  institutions  to  '; 
such  an  extent  as  to  constitute  one  of  the  most  striking  features 
of  our  government.  It  owes  to  them,  indeed,  in  a  great  degree, 
its  decentralized  character.  When  the  English  Municipal  Corpo-  * 
rations  Reform  Act  of  1835  was  passed,  there  were  in  England 
and  Wales,  excluding  London,  only  two  hundred  and  forty-six 
places  exercising  municipal  functions ;  and  their  aggregate  popu- 
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}ation  did  not  exceed  two  millions  of  people.     In  this  country 
\        our  municipal  corporations  are  numbered  by  thousands,  and  the 
inhabitants  subjected  to  their  rule  by  millions. 

Our  municipalities  are  habitually  clothed  by  the  legislatures 
with  extensive,  important,  and  diversified  powers,  and  con- 
sequently possess  a  much  more  composite  character  than  in 
England  or  elsewhere.  Strictly,  a  municipal  corporation  is  an 
I  institution  designed  to  regulate  and  administer  the  mere  local 
or  internal  concerns  of  the  incorporated*  place  in  matters  per- 
taining £o  it,  and  not  relating  directly  to  the  people  of  the  State 
at  large.  But  in  this  country,  much  more  generally  than  in  Eng- 
land, it  is  the  practice  to  make  use  of  the  municipality,  or  of  its 
officers,  as  agencies  of  the  Statej  for  the  exercise,  on  its  behalf,  of 
publicj  in  addition  to  corporate^  duties  and  functions.  Prom  the 
difference  between  these  two  classes  of  powers  the  American 
courts  have  deduced  consequences  so  important  that  it  is  as  ne- 
cessary as  it  is  oftentimes  difficult  to  distinguish  between  them. 
Besides,  it  has  unfortunately  become  quite  too  common  with  us  to 
confer  upon  our  corporations  extraordinary  powers,  such  as  the 
authority  to  aid  in  the  construction  of  railways,  or  like  under- 
takings, which  are  better  left  exclusively  to  private  capital  and 
enterprise,  and  to  create  in  their  corporate  capacity  indebtedness 
therefor,  enforceable  by  actions  in  the  courts,  and  which  must  be 
paid  by  taxation. 

Invested,  also,  within  certain  limits,  with  delegated  legislative 
authority  concerning  the  property  and  conduct  of  their  inhabi- 
tants ;  with  capacity,  more  or  less  extensive,  to  acquire  and  dispose 
of  property  ;  with  the  power  to  elect  their  own  officers ;  to  make 
contracts ;  to  incur  liabilities  ;  to  exercise  Eminent  Domain  ;  and 
the  more  momentous  power  to  levy  and  collect  taxes,  general 
and  special,  —  these  corporate  agencies  are  thus  brought  into 
intimate  and  daily  contact  with  the  most  important  rights  and 
interests  of  their  inhabitants,  and  as  a  result  we  have  an  amount 
and  variety  of  litigation  not  to  be  found  in  the  tribunals  of  other 
countries.  In  no  English  treatise  on  Municipal  Corporations  is 
there  a  chapter  upon  the  subject  of  civil  actions  and  liabilities, 
and  no  discussion  of  the  question  as  to  their  amenability  to 
respond  civilly  in  damages  to  individuals  for  acts  of  misfeasance, 
or  for  neglect  of  duty ;  and,  for  reasons  not  material  to  be  here 
stated,  the  occurrence  of  questions  of  this  kind  in  the  English 
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tribunals  has  been  comparatively  infrequent.  The  American  Re- 
ports, however,  teem  with  cases  on  this  subject,  and  the  civil 
liability  of  municipal  corporations  upon  contracts  and  for  torts, 
and  the  mode  of  enforcing  it,  are  with  us  the  most  important 
practical  topics  requiring  treatment  in  a  work  of  this  character. 

There  being  no  American  work  on  this  branch  of  the  law,  and 
the  decisions  in  this  country  relating  to  it  being  scattered  through 
the  reports  of  the  federal  courts,  and  those  of  thirty-seven  States, 
there  was  little  to  guide  the  author,  either  as  to  the  arrangement 
of  his  subject,  or  as  to  what  had  been  decided  by  the  courts  con- 
cerning it.  Accordingly  ho  had  no  resource  except  to  delve 
laboriously  for  his  materials  among  hundreds  of  volumes;  but 
these  have,  one  by  one,  been  examined  by  him  with  a  view  to 
find  all  that  could  be  advantageously  used  to  illustrate  the  sub- 
ject ;  and  the  result  is  given,  either  in  the  text  or  notes,  as  fully 
as  it  was  practicable  within  the  compass  of  a  single  volume. 
Nor  has  he  overlooked  the  aid  to  be  derived  from  other  sources. 
Every  English  publication  relating  to  the  subject  in  its  legal  or 
practical  relations  has  been  subjected  to  examination;  books 
which  could  not  otherwise  be  had  have  been  specially  procured 
from  abroad.  And,  throughout  the  present  volume,  no  incon- 
siderable pains  have  been  taken  to  set  forth  wherein  the  English 
and  American  municipalities  differ,  so  that  the  applicability  and 
precise  legal  value  of  the  judicial  decisions  of  the  former  country 
would  be  better  understood. 

When  the  work  was  resolved  upon,  the  author  hoped  to  proceed 
with  the  leisurely  care  that  would  enable  him  to  avoid  the  faults 
which  thorough  deliberation  might  result  in  correcting.  This 
hope  has  not  been  as  fully  realized  as  he  desired,  for  year  by  year 
his  official  duties  have  more  and  more  encroached  upon  his  time, 
leaving  for  this  work  only  the  diminishing  intervals  between 
courts.  In  its  preparation  he  has  often  envied  the  author  by 
profession  the  opportunity  for  continuous  and  unbroken  labor, 
and  he  cannot  but  feel  that  if  his  work  had  not  been  prepared  in 
fragments,  it  would  not  have  fallen  both  so  far  below  his  ideal, 
and  what,  under  more  auspicious  circumstances,  he  himself  might 
have  made  it.  It  is  hoped,  however,  if  it  shall  lack  the  symmetry 
and  finish  such  an  author  would  have  given  it,  that  it  may  have 
compensating  advantages  in  its  thoroughly  practical  character  ; 
and  these  it  will  surely  owe  to  that  experience  to  which  the  mere 
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student  or  professional  writer  must  ever  be  a  stranger,  and  which 
can  be  had  only  upon  the  Bench  or  at  the  Bar. 

Some  peculiarities  in  the  manner  of  its  preparation  will  be 
observed.  The  aim  throughout  has  been  to  make  a  work  which 
will  be  useful  to  the  profession.  Aware  that  in  most  cases  access 
to  complete  law  libraries  cannot  be  had,  the  author  has  endeav- 
ored, as  far  as  practicable,  to  supply  this  want,  and  to  make  the 
text  and  notes  exhibit  the  substance  of  the  adjudications.  This 
explains  why  so  much  care  has  been  taken  to  cite  the  cases  bear- 
ing upon  the  subjects  discussed,  and  accounts  for  the  fulness  of 
proofs  and  illustrations  to  be  found  in  the  notes. 

He  trustfully  submits  the  work,  which  fills  up  the  interstices 
between  judicial  duties  for  nearly  nine  years,  to  the  profession 
for  whose  assistance  it  is  designed,  and  whose  final  judgment  on 
it  will  not  be  otherwise  than  just.  If  he  could  be  assured  that  it 
has  a  value  at  all  proportioned  to  the  labor  first  and  last  bestowed 
upon  it,  he  would  venture  to  hope  for  a  judgment  not  altogether 
unfavorable. 

Davenfort,  Iowa,  1872. 


Note. — The  first  edition  of  this  wor^  was  dedicated  as  follows :  — 


TO  THB 

HONORABLE    SAMUEL    F.  MILLER,  LL.D. 

A880CXATB  JUSTIGS  OW  THB   BUPBUIB   COITBT 
OF   THS  UNITKD   8TATB8. 

Whether  I  share  in  the  general  admiration  of  your  judicial  talents,  or  listen  to  the 
more  periiuasive  suggestions  of  a  voice  that  comes  to  me  from  long  association  at  the  bar 
and  upon  tlie  bench,  there  is  no  one  to  whom  I  can  inscribe,  so  fittingly  as  to  yourself, 
a  work  relating  to  an  important  branch  of  that  science  which  you  have  studied  so  deeply 
and  understand  so  well. 
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MUNICIPAL    CORPORATIONS. 


A  TREATISE 


ON  THK 


LAW  OF  MUNICIPAL  CORPORATIONS. 


CHAPTER  I. 


MUNICIPAL  INSTITUTIONS.  —  INTRODUCTORY  HISTORICAL  VIEW. — 
MUNICIPAL  ABUSES.  —  REMEDIES    SUGGESTED. 

§  1.  As  this  treatise  is  designed  strictly  for  the  practising  lawyer, 
it  does  not  fall  within  its  scope  to  give  a  detailed  account  of  the 
origin  and  rise  of  cities  and  towns,  or  to  trace  minutely  the  history 
of  the  rights,  powers,  and  jurisdiction  with  which  they  are  now  gen- 
erally invested.  Such  inquiries  more  appropriately  belong  to  the 
legal  antiquary,  to  the  historian,  or  to  the  general  scholar ;  and  yet 
a  brief  historical  survey  of  municipalities  will  conduce  to  a  more 
intelligent  understanding,  even  in  its  practical  bearings,  of  the  sub- 
ject of  which  it  is  proposed  to  treat.^  The  existence  of  towns  and 
cities,  and  probably  the  exercise  by  them,  to  a  greater  or  less  ex- 
tent, of  local  jurisdiction,  may  be  ascribed  to  a  very  remote  period. 

Phcenicia  and  Egypt  were  noted  for  their  large  and  splendid 

^  Mr.  Dicey  has  aome  just  observations  Dicey,  Law  of  the  Constitution  (2d  ed.), 

on  the  different  purposes  of  the  historical  Lect.  I.    The  present  work  is  intended 

and  of  the  legal  inquirer.     "  An  historian  for  the  use  of  courts  and  lawyers,  and  the 

is  primarily  occupied  with  ascertaining  the  historical  view  of  the  development  of  mu- 

steps  by  which  a  constitution  has  grown  nicipal    institutions   in    this   country  is 

to  be  what  it  is.    He  is  deeply,  sometimes  entirely  subordinated  to  the  legal   and 

excessively,   concerned  with  questions  of  strictly  technical  view.     In  the  course 

'origins.'      He   is   only  lldirectly   con-  of  the  present  chapter  and  elsewhere,  the 

cemed  in  ascertaining  what  are  the  rules  sources  of  historical  information  are  more 

of  the  Constitution  in  the  year  1886.    To  or  less  indicated,  and  the  author  specially 

a  lawyer  on  the  other  hand,  the  primary  refers  with  pleasure  to  the  valuable  series 

object  of  study  is  the  law  as  it  now  stands ;  of  publications  on  Local  Government  in 

he  is  only  secondarily  occupied  with  as-  the  United  States,  in  The  Johns  Hopkins 

certaining  how  it  came  into  existence.'*  University  Studies. 
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cities.  In  the  latter  country  we  find  Memphis,  one  of  the  Old 
World's  proudest  capitals,  even  whose  site  was,  until  recently,  a  mat- 
ter of  learned  conjectuiu  It  was,  centuries  ago,  buried  beneath  the 
sands  of  the  encroaching  desert,  and  in  our  own  day  it  has  been  ex- 
humed in  the  midst  of  Bedouins  too  wild  to  be  interested  in  the 
wondrous  revelations  of  its  entombed  mysteries.  Temples  and 
buildings,  vast  and  magnificent,  dating  probably  fifteen  centuries 
before  the  Christian  era,  and  preserved  by  burial  from  decay  and 
spoliation,  may  to-day  be  seen  almost  in  their  original  perfection. 
"  The  pyramids  themselves,"  as  Fuller  quaintly  says,  "  doting  with 
age,  have  forgotten  the  names  of  their  founders."  There,  too,  in 
"  old,  hushed  Egypt  and  its  sands,"  on  the  banks  of  the  Nile,  are 
the  massive  ruins  of  Thebes  (Diospolis),  the  city  of  "  the  hundred 
gates,"  antedating  secular  history,  and  claimed  by  the  Egyptians  to 
have  been  the  first  capital,  as  undoubtedly  it  was  one  of  the  oldest 
cities  of  the  historic  world.  As  the  eye  runs  along  the  colonnades 
of  ruined  temples,  the  mind  runs  back  through  the  Egypt  of  the 
Ptolemies  to  the  Egypt  of  the  Pharaohs,  four  thousand  years  ago, 
when  Thebes  was  in  its  glory  and  its  pride.  But  in  the  midst  of 
these  stupendous  remains  of  an  early  civilization,  we  find  but  little 
evidence  of  their  municipal  history  and  organization.  The  chief 
lesson  they  teach  is  that  they  were  the  centres  of  great  wealth  and 
power  in  the  ruling  classes,  and  that  the  people^  who  constitute 
the  true  wealth  of  modern  cities,  were  at  the  absolute  disposal 
of  their  masters,  bound  down  and  degraded  by  servitude  and  op- 
pression. 

§  2.  Notwithstanding  the  people  of  Greece  were  of  a  common 
blood,  langu«age,  and  religion,  Greece  was  never  politically  united. 
Political  power  resided  not  in  a  number  of  independent  states,  but 
in  a  large  number  of  free,  independent,  and  autonoincma  cities,  with 
districts  of  country  adjoining  or  attached  to  them.  Each  city,  except 
in  Attica,  was  sovereign  ;  was  the  sole  source  of  supreme  authority, 
and  possessed  the  ei^clusive  management  of  its  own  affairs.^  The 
citizen  of  one  was  a  foreigner  in  the  others,  and  could  not,  without 
permission  or  grant,  acquire  property,  make  contracts,  or  marry  out 
of  his  own  city.  The  Grecian  heart  always  glowed  with  patriotic 
fervor  for  the  city,  but  it  rarely,  except  in  times  of  great  common 
danger,  kindled  with  a  love  for  the  whole  country.  Although,  ac- 
cording to  Chancellor  Kent,^  the  "  civil  and  political  institutions  of 

^  Heam,  Government  of  England,  chap.  xvii.  p.  467;  Grote,  Hist  Greece,  IL  802; 
ib.  348. 

>  1  Kent,  Com.  268,  note. 
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some  of  the  states  of  Greece  bear  some  analogy  to  the  couuties, 
cities,  and  towns  in  our  American  States/'  the  analogy,  it  must  be 
confessed,  is  remote,  uncertain,  and  without  practical  value  in  the 
inquiries  we  are  to  prosecute. 

§  3.  Municipal  Corporations,  as  well  as  Private  Corporations, 
were  familiar  to  the  Boman  Law.  The  learned  Savigny,  under 
the  style  of  Juristical  Persons,  has  traced  the  origin  and  stated  the 
nature  of  Corporatums  in  the  Roman  law  with  great  clearness.  It 
corresponds  in  essentials  almost  exactly  with  our  own  conceptions 
of  corporations.  Thus,  he  says,  "  The  essential  quality  of  aU  Cor- 
porations consists  in  this,  that  the  Subject  of  the  right  does  not 
exist  in  the  individual  members  thereof  (not  even  in  all  the  Mem- 
bers taken  collectively ; )  but  in  the  ideal  Whole ;  hence,  by  a  change 
of  an  individual  member,  indeed  even  of  all  the  members,  the  Es- 
sence and  Unity  of  a  Corporation  is  not  affected."  ^  Communities, 
towns,  and  villages  are,  he  says,  mostly  older  than  the  State,  and 
have  therefore  a  natural  existence.  Their  Unity  is  of  a  geographical 
character,  since  it  is  based  upon  the  local  condition  of  dwelling  and 
ownership  of  land.  The  governing  body  represents  the  collective 
Whole.  Such  corporations  are  to  be  distinguished  from  the  State, 
since  the  State  is  not  the  subject  of  private  law  relations.*  The 
communities  (i.  «.,  municipal  corporations  as  we  style  them)  "  had 
on  the  one  hand  need  of  property,  and  the  opportunity  for  its  acqui- 
sition, but,  on  the  other  hand,  such  a  dependent  character  that  they 
<x)uld  be  arraigned  (unlike  the  State)  before  a  court  of  justice."  •  In 
"mhe  required  sanction  of  the  State  to  their  existence,  in  the  power  of 
he  majority,*  in  responsibility  for  the  obligations  and  frauds  of  their 
presentatives,*  in  their  property  rights,®  it  is  interesting  to  observe 
e  close  analogy  between  the  concept  of  the  Eoman  Corporations 
nd  our  own. 

Other  aspects  of  the  subject  may  be  briefly  noticed.     "  To  con- 
nive," says  a  modem  author,  "of  ancient  Eome  as  the   capital 
"f  Italy  in  the  same  sense  that  London  is  the  capital  of  Enj;- 
nd,  or  Pans  of  France,  would  be  a  great  mistake.      London  and 
aris  are  the  chief  cities  of  their  respective  countries,  because  they 
^*e  the  seat  of  government.     The  people  of  these  cities  and  their 
rrounding  districts  have  no  privileges  superior  to  those  of  other 
nglish  or  French  citizens.     But  the  city  of  ancient  Eome,  with  her 
vxrrounding  territory,  was  a  great  corporate  body  or  community, 

^  Jural  Bektions,  by  Battigan,  aec  86.         *  Ih,  sec.  97. 
«  /J.  sec  86.  »  lb.  sees.  92,  95. 

*  lb,  sec  87;  post^  sec  556.  •  lb.  sees.  90,  91. 
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holding  sovereignty  over  the  whole  of  Italy  and  the  provinces. 
None  but  persons  enrolled  on  the  lists  of  the  tribes  had  a  vote  in 
the  popular  assemblies  or  any  share  in  the  government  or  legislation 
of  the  city."  ^  The  common  division  of  civic  communities  estab- 
lished by  the  Eoman  government  was  three,  — prefedwes,  municipal 
toumSy  and  colonies.  The  prefectures  did  not  enjoy  the  right  of  self- 
government,  but  were  under  the  rule  of  prefects,  and  the  inhabitants 
were  subjected  to  the  burdens  without  enjoying  the  privilt^s  of  Eo- 
man citizens.  But  with  the  municipal  toums  it  was  different.  They 
at  length  received  the  full  Eoman  franchise ;  "  and  hence,"  says  the 
writer  just  named,  "  arose  the  common  conception  of  a  municipal 
town ;  that  is,  a  community  of  which  the  citizens  are  members  of 
the  whole  nation,  all  possessing  the  same  rights,  and  subject  to  the 
same  burdens,  but  retaining  the  administration  of  law  and  govern- 
ment in  aU  local  matters  which  concern  not  the  nation  at  large,"  — 
a  description  which  answers  almost  perfectly  to  municipal  organiza- 
tions in  England  and  America.  The  colonics,  composed  of  Eoman 
citizens,  were  establislied  by  the  parent  city,  sometimes  to  reward 
public  services,  but  generally  as  a  me^  of  securing  and  holding  the 
country  which  had  been  subdued  by  Eoman  arms.  The  consti- 
tution of  these  colonies,  and  the  rights  of  the  citizens  and  com- 
munities composing  them,  varied ;  but  it  is  not  necessary  for  our 
purpose  to  trace  these  differences.  The  colonies  were  obliged  to 
provide  for  the  erection  of  a  city,  and  cities  thus  erected  were  called 
municipia.  We  thus  perceive  the  justness  of  the  observations  of  a 
distinguished  modem  historian  and  statesman,  who  says  that  **  the 
history  of  the  conquest  of  the  world  by  Eome  is  the  history  of  the 
conquest  and  foundation  of  a  vast  number  of  cities.  In  the  Eoman 
world  in  Europe  there  was  an  almost  exclusive  preponderance  of 
cities  and  an  absence  of  country  populations  and  dwellings."^    The 

1  Dr.  Liddell,  Rome,  chap,  xxvii.  sec.  8.  Rome  we  find  great  roads  extending  from 

^  M.   Guizot,   History  Civilization  in  city  to  city ;  bnt  the  thousands  of  little 

Europe,  Lect.  II.     **  Rome,  in  its  origin,  by-paths  now  intersecting  every  part  of 

was  a  mere  municipality,  a  corporation,  the  country  were  unknown.     Neither  do 

In  Italy,  around  Rome,  we  find  nothing  we  find  traces  of  the  immense   number 

but  cities,  —  no  country  places,  no  vil-  of  churches,  castles,   country  seats,  and 

lages.    The  country  was  cultivated,  but  villages  which  were  spread  all  over  the 

not  peopled.    The  proprietors   dwelt  in  country  during  the  Middle  Ages.     The 

cities.     If  we  follow  the  history  of  Rome,  only  bequests  of  Rome  consiBt  of  Tut 

we  find  that  she  founded  or  conquered  a  monuments  impressed  with  a  mnnifiipal 

host  of  cities.     It  was  with  cities  that  she  character,  destined  for  a  numerous  popa- 

fought,  it  was  with  cities  she  treated,  into  lation,  crowded  into  a  single  spot.     A 

cities  die  sent  colonies.    In  the  Gauls  and  municipal  corporation  like  Rome  might 

Spain  we  meet  with  nothing  but  cities  ;  be  able  to  conquer  the  world,  bat  it  was 

the  country  around  is  marsh  and  forest  a  much  more  difficult  task  to  mould  it 

In    the  monuments  left   us   of  ancient  into  one  compact  body.'*    lb.    See  also  S 
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nation  was  a  vast  congeries  of  municipalities  bound  together  by  the 
central  power  of  Borne.  When  the  Bomans  colonized  and  settled 
the  countries  they  had  conquered  they  established  fixed  govem- 
mentSy  and  carried  with  them^  and  to  some  extent  necessarily  im- 
parted their  arts,  sciences,  language,  and  civilization  to  their  new 
subjects.  Although  the  political  condition  of  the  vanquished  i)eo- 
ple  was  far  from  being  desirable,  still  the  immediate  residence 
among  them  of  the  civilized  Boman  did  not  fail  to  produce  effects 
more  or  less  beneficial ;  and  thus  the  municipia,  securing  what  the 
•Boman  arms  had  achieved,  became  the  efficient  means  of  spreading 
civilization  throughout  the  Boman  world. 

§  3  a.  The  City  of  Ancient  Bome  had,  in  what  we  would  call  its 
municipal  aspects,  many  features  which  correspond  with  those  of 
the  large  cities  of  our  own  day,  and  whose  study  will  afford  us  les- 
sons of  interest  and  value,  since  it  shows  that  large  and  compact  ag- 
gregations of  people  necessarily  give  rise  to  conditions  and  create 
wants  peculiar  to  such  circumstances,  and  which,  as  pointed  out  in 
the  preceding  section,  are  not  common  to  rural  populations  and  to 
the  state  at  large.  Special  provisions  are  therefore  necessary  for  the 
health,  safety,  convenience,  and  good  government  of  populous  com- 
munities crowded  within  a  narrow  space,  and  these  must  be  sup- 
plied. In  its  essential  municipal  wants  and  in  the  means  of 
meeting  them  Ancient  Bome  bears  a  close  analogy  to  London,  Paris, 
or  New  York.  To  secure  the  comfort  and  health  of  the  city,  and  to 
prevent  and  extinguish  fires,  Bome  in  the  course  of  time  provided 
itself  with  a  magnificent  water  supply.  Its  system  consisted  of 
fourteen  aqueducts  whose  aggregate  length  was  359J  miles,  of 
which  304  miles  were  underground,  often  through  mountains  and 
along  valleys,  and  55  miles  were  above  ground,  the  channel  being 
carried  on  what  is  really  triumphal  arcades,  sometimes  rising  to 
the  height  of  more  than  100  feet.  As  a  sanitary  necessity,  the 
city  constructed  drains  to  carry  off  the  sewage.  The  Cloaca  Max- 
ima is  not  only  a  large  but  it  is  a  wonderful  work  —  "  an  immense 
sewer,  built  twenty-five  centuries  ago,  on  unstable  ground,  under 
enormous  practical  difficulties,  which  still  answers  its  purpose  well, 
and  which  ranks  among  the  greatest  triumphs  of  engineering  skill/' 
For  the  health  and  pleasure  of  the  people  Bome  also  supplied  itself 
with  public  places  of  resort  more  adequately,  perhaps,  than  have  any 
of  the  great  modem  cities.  Lanciani,  as  the  result  of  explorations 
and  of  his  own  examinations  and  researches,  says  that  ''  towards  the 

Kent's  Com.  270,  note ;  Dr.  Adam  Smith's    Book  III.  chap.  iL  ;  Hearn,  Government 
inteiesting  chapter,  Wealth  of  Nations,    of  England,  chap.  xvii.  p.  46S  et  seq. 
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end  of  the  third  century  after  Christ,  there  were  in  Home  eight 
campi  or  commons,  green  spaces  set  apart  mostly  for  foot-races  and 
gymnastic  exerciser;  eighteen  fora  or  public  squares,  and  about 
thirty  parks  or  gardens,  which,  first  laid  out  by  wealthy  citizens 
for  their  private  comfort  or  that  of  their  friends,  had  been  absorl)ed 
into  the  imperial  domain  by  purchase,  by  bequest,  or  by  confisca- 
tion. The  city  was  not  only  surrounded  and  enclosed  by  them,  but 
intersected  by  them  in  every  direction."  Modern  cities  have  noth- 
ing fully  answering  to  these  forums  or  public  squares,  either  in  cost, 
area,  or  magnificence.  They  gave  to  the  people  of  Bome  more 
than  twenty-five  acres  in  extent  for  various  public  uses.  In  the 
public  baths  62,800  citizens  could  bathe  at  the  same  moment  Rome 
had  also  its  Police  and  Fire  Departments.  The  public  safety  was 
entrusted  to  a  select  body  of  7,500  men,  whose  function  corresponds 
to  that  of  the  9,000  policemen  of  London.  The  Roman  policeman, 
however,  performed  the  double  duty  of  fireman  and  policeman. 

In  a  most  important  particular,  however,  Rome  suffers  by  compari- 
son with  modem  cities.  Its  public  places  were  not  lighted.  All 
business  closed  with  the  daylight.  The  streets  at  night  were  dan- 
gerous. Property  was  insecure.  No  attempt  at  public  illumination 
was  made.  The  idea  does  not  seem  to  have  occurred  to  them. 
Persons  who  ventured  abroad  on  dark  nights  were  dimly  lighted  by 
lanterns  and  torches.^  Its  condition  was  similar  to  that  of  London 
two  himdred  years  ago,  so  graphically  described  by  Macaulay,  and 
whose  description  is  partly  given  in  the  note.^    No  more  forcible 

^  The  data  for  this  section  so  far  as  re-  honse,  or  of  a  rope  or  small  chain  drawn 
lates  to  Ancient  Rome,  are  derived  from  across  the  street  to  support  lamps  or  Ian- 
Professor  Lanciani's  late  work  (1889),  terns,  has  as  yet  been  found,  and  probably 
Ancient  Rome  in  the  light  of  Recent  Dis-  none  ever  will  be."  lb.,  chap.  viii. 
ooveries.  Indeed  the  text  is  simply  an  >  Macaulay's  History  of  England,  vol.  I, 
abridgment  or  transcript  of  those  portions  chap,  iii.,  entitled  '*  The  State  of  England 
of  his  work  which  treat  of  the  Sanitary  in  1685.'*  '*  When  the  evening  closed  in. 
Condition  of  Ancient  Rome  (chap,  iii.),  of  the  difficulty  and  danger  in  walking  about 
Public  Places  of  Resort  (chap,  iv.),  and  London  became  serious  indeed.  The  gar- 
of  the  Police  and  Fire  Department  (chap,  ret  windows  were  opened,  and  pails  were 
viii).  Modem  excavations  and  archaso-  emptied,  with  little  regard  to  those  pMS- 
logical  researches  have  enabled  us  to  see  ing  below.  Falls,  bruises  and  broken 
for  the  first  time  Ancient  Rome  as  it  was,  bones  were  of  constant  occurrence.  For 
and  have  ihvested  it  with  an  interest  more  till  the  last  year  of  the  reign  of  Charies  II. 
intense  and  absorbing  than  ever.  "  The  most  of  the  streets  were  left  in  profound 
principal  cause  of  disorder  was  that  the  darkness.  Thieves  and  robbers  plied  their 
metropolis  was  kept  in  perfect  darkness  at  trade  with  impunity ;  yet  they  were  hardly 
night.  Why  the  idea  of  a  system  of  pub-  so  terrible  as  another  class  of  mffiani^  It 
lie  illumination  was  not  conceived  and  was  a  favorite  amusement  of  dissolute  yoong 
adopted,  is  a  mystery  hard  to  solve.  Ex-  gentlemen  to  swagger  by  night  about  the 
cavations  fully  confirm  the  fact.  Not  a  town,  breaking  windows,  upsetting  sedans, 
traoe  of  a  bracket  fixed  to  the  front  of  a  beating  quiet  men,  and  offering  rode  ca- 
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illostration  of  the  necessity  and  advantages  of  lighting  a  city  can  be 
given  than  the  pictures  drawn  by  Lanciani  and  Macaulay  of  the  state 
of  a  great  city  buried  in  the  darkness  of  night ;  and  they  show  how 
clearly  the  power  to  provide  for  this  is  essentially  and  peculiarly 
one  pertaining  to  municipal  rule  and  regulation.  Nor  are  these 
studies,  and  the  facts  that  they  reveal,  without  practical  value  to 
the  jurist.  They  demonstrate  that  a  large  and  dense  collection  of 
human  beings  occupying  a  limited  area  have  needs  i)eculiar  to 
themselves,  which  create  the  necessity  for  municipal  or  local  gov- 
ernment and  regulation,  and  this  in  its  turn  the  necessity  for  cor- 
porate  organization.  The  body  thus  organized,  as  it  has  duties,  so  it 
acquires  rights  peculiar  to  itself  as  distinguished  from  the  Nation 
or  State  at  large,  which  rights,  especially  those  that  pertain 
to  property  acquired  under  legislative  sanction,  it  is  a  mistake  to 
suppose  have  nothing  individual  in  their  natui'e,  and  that  they 
are  subject  to  the  absolute  and  unlimited  power  of  the  legislature. 
Subject  they  are  indeed  to  the  largest  measure  of  legislative  r^u- 
lation  for  the  general  good,  but  not  subject  to  absolute  destruction. 
Modes  of  life,  modes  of  thought,  conceptions  of  rights  and  of  duties, 
and  the  essential  conditions  of  existence,  precede  constitutions,  whose 

ressea  to  pretty  women.  I  am  confident  London.  He  nndertook,  for  a  moderate 
that  Milton  was  thinking  of  these  pests  consideration,  to  place  a  light  before  every 
when  he  dictated  the  noble  lines  :  —  tenth   door,    on    moonless    nights    from 

*  And  in  taxarion.  ciUas,  when  the  noiM  Michaelmas  to  Lady  Day.  and  from  six 

Of  riot  ascends  above  their  lofUeat  tower^  to  twelve  of  the  clock.     Those  who  now 

And  injniy  and  ootnge,  and  when  night  see  the  capital  all  the  year  round,   from 

Daikens  the  stnete,  then  wander  forth  the  sons  dusk  to  dawn,  blazing  with  a  splendor  be- 

Of  Belial,  flown  with  in«,lence  and  wine.'  ^.^^  ^^^^  ^^^  illuminations  for  La  Hogue 

The  machinery  for  keeping  the  peace  was  and  Blenheim  would  have  looked  pale, 
utterly  contemptible.  There  was  an  Act  may  smile  perhaps  to  think  of  Heming's 
of  the  Common  Council,  which  provided  lanterns,  which  glimmered  feebly  before 
that  more  than  a  thousand  watchmen  one  house  in  ten,  during  a  small  part  of 
should  be  constantly  on  the  alert  in  the  one  night  in  three.  But  such  was  not  the 
city  from  sunset  to  sunrise,  and  that  every  feeling  of  his  contemporaries.  There  were 
inhabitant  should  take  lus  turn  of  duty,  quarters  of  London  peopled  by  the  out- 
But  this  act  was  negligently  executed,  casts  of  society  where  even  the  warrant  of 
Few  of  those  who  were  summoned  left  the  Chief  Justice  of  England  could  not 
their  homes  ;  and  those  few  generally  be  executed  without  the  help  of  a  corn- 
found  it  more  agreeable  to  tipple  in  the  pany  of  musketeers.  Such  relics  of  the 
ale-houses  than  to  pace  the  streeta  barbarism  of  the  darkest  ages  [sanctuaries 
"  In  the  last  year  of  the  reign  of  for  criminals]  were  to  be  found  within  a 
Charles  II.  began  a  great  change  in  the  short  walk  of  the  chambera  where  Somera 
police  of  London,  a  change  which  has,  was  studying  history  and  law,  of  the 
perhaps,  added  as  much  to  the  happiness  chapel  where  Tillotson  was  preaching,  of 
of  the  body  of  the  people  as  revolutions  of  the  coffee-house  where  Dryden  was  pass- 
much  greater  fame.  An  ingenious  pro-  ing  judgment  on  poems  and  plays,  and  of 
jector,  named  Edward  Homing,  obtained  the  hall  where  the  Royal  Society  was  ex- 
letters-patent  conveying  to  him,  for  a  term  amining  the  astronomical  system  of  Isaac 
of  years,  the  ^xclnsbre  rig^t  of  lightlog  up  Kewton." 
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chief  value  is  to  give  oi^ganic  security  to  such  antecedent  and  exist- 
ing conditions  and  rights  as  are  deemed  to  be  vital  and  fundamental. 
Accordingly  the  Constitutions  of  the  American  States  recognize  the 
existence  and  contemplate  the  continuance  of  incorporated  com- 
munitieSy  and  that  they  shall  enjoy,  in  accordance  with  immemorial 
usage  the  right  of  locfid  government ;  and  it  is  a  bir  inference,  even 
in  the  absence  of  special  provision,  that  their  property  rights  and 
rights  of  a  pecuniary  character  are  within  the  protection  of  im- 
portant provisions  of  the  State  and  Federal  Constitutions.  Consti- 
tutions are  not  to  be  interpreted  alone  by  their  words  abstractly 
considered,  but  by  their  words  read  in  the  light  of  the  conditions 
and  necessities  in  which  the  provisions  originated,  and  in  view  of 
the  purposes  sought  to  be  attained  and  secured.  Constitutions  are 
devised  not  so  much  to  create  rights,  as  to  guarantee  and  secure 
the  enjoyment  of  those  which  are  considered  primordial  and  inde- 
structibla  The  subject  of  the  extent  of  legislative  authority  over 
municipalities  and  its  limitations  is  considered  in  subsequent 
chapters.^ 

§  4.  After  the  subversion  of  the  Roman  Empire  the  toums  of 
'E\JRO?Efrom  the  fifth  to  the  tenth  century  were  in  a  state  neither  of 
servitude  nor  liberty,  though  their  condition  diflFered  greatly  in  dif- 
ferent countiies.  During  this  period  the  power  and  influence  of 
the  towns  were,  in  general,  on  the  decline.  The  power  of  the 
church  was  great,  and  the  inhabitants  found  their  chief  protection 
in  the  clergy. 

The  establishment  of  the  fevdal  system  worked  a  great  change  in 
the  condition  of  the  towns.  Before  that,  towns,  as  we  have  seen, 
were  the  centres  of  wealth  and  population.  The  ruling  class  lived 
within  them.  The  land  was  cultivated  by  persons  who  were  not 
recognized  as  having  political  rights.  After  feudalism  was  estab- 
lished this  changed.  The  proprietor  then  lived  upon  his  estates, 
instead  of  living  within  a  town ;  the  town  became  part  of  the  lands 
of  the  lord,  or  enclosed  within  his  fief.  It,  with  its  population, 
thus  became  subject  to  his  arbitrary  exactions,  oppression,  and  pil- 
lage. Still  the  towns  gradually  prospered ;  with  prosperity  came 
wealth ;  and  with  wealth  came  power.  Such,  in  general,  was  the 
condition  of  the  towns  of  continental  Europe  down  to  the  eleventh 
century.  About  this  time,  without  any  union  or  concert,  many  of 
them  in  most  of  the  countries  of  Europe  rose  against  the  lords,  and 
demanded  for  the  burgesses,  commonalty,  or  inhabitants  a  greater  or 

^  PosU  chapflr  !▼••  yU.,  vjSL 
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less  measure  of  enfranchisement  Sometimes  a  town  failed  in  its 
struggle,  and  its  oppression  was  redoubled  by  the  victorious  lord. 
Sometimes  the  towns  were  aided  by  the  king,  who  was  frequently 
not  unwilling  to  humble  the  arrogant  and  haughty  nobility,  and 
thereby  acquire  the  influence  and  affection  of  those  whom  he  had 
assisted.  Not  unfrequently,  however,  the  struggle  had  to  be  main- 
tained by  their  own  unaided  resources,  and  when  successful,  the 
resxdt  was  the  granting  by  the  lords  to  the  burghers  of  Charters, 
conferring  more  or  less  extensive  municipal  immunities  and  rights. 
These  charters,  as  Guizot  justly  observes,  were  in  the  nature  of 
"treaties  of  peace  between  the  commons  and  their  lords;"  were  in 
fact,  "  bills  of  rights  "  for  the  people.*  During  the  twelfth  century 
*•  all  Europe,  and  especially  France,  which  for  a  century  had  been 
covered  with  insurrections  by  burghers  against  their  lords,  was 
covered  by  charters  more  or  less  favorable ;  the  corporators  enjoyed 
them  with  more  or  less  security,  but  still  they  enjoyed  them."  * 

§  5.  After  the  overthrow  of  the  Eoman  Empire  and  the  decay  of 
the  civilization  which  accompanied  the  Boman  power,  Europe  be- 
came largely  indebted  to  cities  and  to  the  authority  and  jurisdiction 
which  they  acquired  and  exercised  for  the  creation  of  the  third 
estate,  —  popular  power,  and  for  the  development  of  the  principles 
of  constitutional  or  free  government' 

The  Italian  cities,  especially  Venice,  Grenoa,  and  Pisa,  grew 
rich  out  of  the  commerce  resulting  from  the  vast  armies  that  the 
Crusaders  for  two  hundred  years  had  successively  pushed  forward 
into  the  Holy  Land.  The  oppressive  feudal  system  was  at  this 
time  in  full  force  throughout  Europe.  These  Italian  cities  used 
their  power  and  wealth  to  secure  their  independence.  Cities  and 
towns,  as  well  as  people  who  dwelt  in  the  country,  were  alike  sub- 

1  People  V,  Morris,  18  Wend.  (N.  Y.)  cipal  jniisdiction,  contributed  more,  per- 

825,  884,  per  Helfon,  J.  haps,  than  any  other  cause,  to  introduce 

*  Ooizot,  History  Civilization  in  En-  regular  government,  police  and  arts,  and 
rope,  Lect  VII.  This  phUosophic  and  to  diffuse  them  over  Europe."  Robert- 
valuable  work  is  the  source  from  whence  son's  Charles  V.  ;  see  Hallam's  Middle 
are  drawn  most  of  the  statements  of  the  Ages,  chap.  ii.  Part  II.  M.  Guizot  consid- 
text  as  to  the  condition  of  the  towns  of  ers  the  three  great  elements  of  modem 
Europe  from  the  fifth  to  the  tenth  century,  civilization  to  be  the  Feudal  Sjrstem,  the 
See  similar  account,  Wealth  of  Nations,  Christian  Church,  the  Commons,  or  free 
Book  III.  chap.  Hi. ;  Hallam's  Middle  corporate  cities.  Civilization  in  Europe, 
Ages,  chap.  ii.  Part  II.,  and  notes  to  later  Lect.  VII. ;  see  also  Wealth  of  Nations, 
editions.  Book  III.  chap,  iii.,  on  "  The  Rise  and 

*  "The  institution  of  cities  into  com-  Progress  of  Cities  and  Towns,  after  the 
munities,  corporations,  or  bodies  politic.  Fall  of  the  Roman  Empire." 

and  granting  them  the  privily  of  muni- 
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ject  to  the  arbitrary  domination  of  their  feudal  masters.  Some  of 
the  cities,  in  the  eleventh  century,  obtained  their  freedom  by  pui^ 
chase,  some  by  force,  and  some  by  gift.  They,  in  effect,  constituted 
so  many  little  republics,  with  the  right  to  manage  their  own  con- 
cema  In  this  way,  before  the  end  of  the  thirteenth  century,  nearly 
every  considerable  city  of  Italy  was  enfranchised  or  had  received 
extensive  corporate  immunities  from  the  sovereign  or  lord.  The 
happy  effects  were  soon  perceived  in  the  increased  population  and 
improved  condition.     Liberty  and  prosperity  ever  go  hand  in  hand. 

§  6.  Whether  from  example,  as  asserted  by  Dr.  Robertson,  or 
from  other  causes,  the  same  course  was  pursued  by  the  cities  of  other 
states  in  Europe.  The  King  of  France,  Louis  le  Gros,  and  his  great 
barons  granted  many  charters  of  community,  by  which  the  inhabi- 
tants were  freed  from  feudal  servitude  and  erected  into  municipal 
corporations,  with  the  power  of  local  government.  These  charters 
contained  grants  of  new  privileges,  and  prescribed  salutary  methods 
for  the  enforcement  of  rights  and  the  redress  of  grievances.  They 
are  interesting  and  instnictive,  and  a  brief  view  of  their  general 
character  is  given  in  the  note.^ 

^  Abstract  of  municipal  charter  in  the  anthorized  to  issue  the  necessuy  prooeas 
Middle  Ages, —  In  those  turbulent  times  for  the  seizure  and  sale  of  property, 
personal  safety  was  an  object  of  the  first  humane  and  necessary  exemptiona  being 
importance,  and  this  was  usuaUy  afforded  allowed.  (2)  Every  member  was  obliged 
to  the  vassal  by  the  baron  or  lord.  The  to  bring  some  of  his  property  into  the 
communities  or  free  towns  which  were  town,  or  build  a  house,  or  buy  land;  and 
instituted  undertook  to  provide  for  the  in  some  places  the  members  were  tionnd 
safety  of  their  members,  independent  of  for  each  other.  (3)  Judgments  by  magifl- 
the  nobles.  For,  (1)  All  the  members  trates,  duly  selected,  took  the  place  of  the 
were  bound  by  oath  to  assist  and  defend  arbitrary  and  capricious  decisions  of  the 
each  other  against  all  aggressors.  (2)  All  baron  or  feudal  lord.  (4)  Arbitrary  tax- 
residents  in  a  town  made  free  were  ation  was  prohibited,  and  regulations  for 
obliged  to  take  part  in  the  mutual  de-  an  equal  tax  were  sometimes  especiaUy 
fence  of  its  members.  (3)  The  communi-  prescribed.  Digested  from  Robertson's 
ties  could  execute  the  judgments  of  their  Charles  Y.,  Vol.  I.  note  xvi.,  Proofs  and 
magistrates  by  coercion,  if  necessary.  Illustrations.  "The  communitiM  of 
(4)  The  practice  of  making  private  satis-  France  never  aspired,"  says  this  aocnnte 
faction  for  crimes  was  abolished,  and  and  elegant  historian,  "to  the  same  in* 
provision  made  for  the  regular  pimish-  dependence  with  those  in  Italy.  They 
ment  of  offenders.  (5)  A  person  reason-  acquired  in  France  new  privileges  and 
ably  suspected  to  be  about  to  ii^'ure  immunities ;  but  the  right  of  sovereignty 
another  might,  as  with  us  at  the  present  remained  entire  to  the  king  or  hinai 
day,  be  compelled  to  give  security  to  keep  within  whose  territories  the  lespective 
the  peace.  These  communities  also  under-  cities  were  situated,  and  from  whom  they 
took  to  provide  for  the  security  of  projh  received  the  charter  of  their  freedom.**  IK 
erty  by  the  following:  (1)  Abolishing  the  Charters  d^ned^  post,  sees.  82,82.  Moniei- 
right  of  the  creditor  to  seize  the  effects  of  pal  charters,  treated  of,  post,  chaps,  v.,  vL 
his  debtor  with  his  own  hand  and  by  his  Outline  of  modem  municipal  charten  in 
private  authority,  and  compelling  him  to  the  United  States,  post,  aec  89. 
proceed   before   a   magistrate,   who   was 
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We  meet  in  France  with  great  diversity  in  the  origin  and  gov- 
eniment  of  towns  and  cities.  In  some  of  them,  especially  in  south- 
em  France,  the  Roman  municipal  system,  more  or  less  modified  from 
time  to  time,  was  perpetuated.  The  Eoman  system  was  formed 
upon  an  aristocratic  model.  In  each  municipium  there  was  a 
senate,  called  an  ordo  or  curia.  This  was,  politically  considered, 
the  city  ;  it  was  the  governing  body.  The  mass  of  the  population, 
except  in  a  few  cases,  had  no  voice  in  municipal  affairs.  This  senate 
was  composed  of  a  comparatively  small  number  of  families,  and  the 
office  was  hereditary.  When  the  body  became  reduced  in  numbers 
by  death  or  otherwise,  it  was  not  filled  by  the  people,  but  by  the 
survivors.  Other  towns  or  communities  originated,  in  the  most 
natural  manner,  upon  the  fiefs  or  estates  of  the  feudal  proprietors. 
Many  of  these  estates  became  centres  or  agglomerations  of  popula- 
tion, composed  of  the  working  and  industrial  classes.  Trade  sprang 
up,  and  towns  and  cities  originated.  .The  lord,  or  proprietor,  was  in- 
terested in  and  derived  profit  from  their  prosperity.  To  induce  others 
to  settle  there,  he  frequently  conceded  certain  privileges.  He  did  not 
emancipate  them  from  all  feudal  restraints  and  burdens,  but  these 
he  mitigated.  Often  he  granted  lands  and  privileges  to  all  who 
settled  in  towns  on  his  domains,  on  receiving  a  moderate  fixed  rent 
and  specified  military  services.  These  concessions  had  no  higher 
origin  than  the  i)ersonal  interest  of  the  proprietor,  and  were  often 
violated.  They  did  not  constitute  the  towns  locally  independent, 
or  make  them  true  corporations.  But,  limited  and  uncertain  as 
these  concessions  were,  the  towns  which  received  them  prospered 
and  became  more  or  less  important 

Other  places  in  France  were  chartered  towns  and  true  corpora- 
tions. In  the  twelfth  century  there  was  the  general  movement, 
before  noticed,  on  the  part  of  the  towns  of  France  for  their  enfran- 
chisement, or  delivery  from  feudal  bondage.  The  extent  of  this 
movement  may  be  judged  from  the  fact  that  the  royal  charters  of 
this  period  are  numbered  by  hundreds,  and  those  granted  by  the 
lords,  by  thousands.  These  were,  in  general,  wrested  from  the 
feudal  proprietors  by  force,  or  the  fear  of  it,  and  conferred  an  almost 
independent  political  existence  upon  the  commune,  or  town.  These 
<ibarters  gave  the  community  the  power  of  having  its  people  judged 
ibr  offences  by  magistrates  of  their  own  choosing ;  crimes  and  pun- 
ishments were  defined;  arbitrary  rents  and  taxes  were  abolished,  and 
:fixed  rents  and  regular  taxes  substituted ;  main-morte  and  other  re- 
straints upon  the  alienation  and  enjoyment  of  property  were  removed. 
Ihe  government  of  towns  thus  created,  unlike  those  which  were 
mere  perpetuations  of  the  Boman  system,  was  formed  upon  a  demo- 
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erotic  modeL  A  voice  was  given  to  all  buighers,  or  persons  of  a 
certain  fortune,  or  who  exercised  a  trade  or  calling.  In  a  word, 
with  considerable  diversity,  this  class  of  towns  was  independent, 
and  possessed,  in  local  matters,  the  power  of  self-government.  From 
and  after  the  fourteenth  century,  the  political  power  and  influence 
of  the  towns  of  France  decayed.  The  causes  of  this  decline  have 
been  traced  with  a  masterly  hand  by  M.  Guizot,  but  they  do  not 
relate  to  our  purpose.^  In  the  course  of  change,  we  may  remark 
that  the  royal  power  over  them  became  predominant,  and  instead 
of  being  self-governed,  they  were  administered  by  the  intendants,  or 
ofl&cers  of  the  king  or  emperor,  or  the  central  authority  at  Paris. 

Towns,  or  communes  in  modem  France  are  governed  by  a  mayor 
and  council  By  the  law  of  1855,  in  all  communes  of  3,000  inhabi- 
tants and  upwards,  these  ofl&cers  are  appointed  by  the  emperor;  while 
in  small  communes  the  appointment  is  made  by  the  prefect  of  the 
department,  himself  appointed  by  the  emperor.  The  prefect  may 
suspend  municipal  councillors,  but  the  emperor  alone  can  dismiss 
them.*  Under  the  present  republic  the  prefect  is  appointed  by  the 
president ;  and  in  the  larger  towns  the  mayor  is  nominated  by  the 
government  at  Paris,  but  he  must  be  selected  from  the  municipal 
council,  which  is  chosen  by  universal  suflTrage.' 

§  7.  It  seems  to  be  well  established  that  the  tovms  and  cities  of 
Spain  acquired  charters  of  freedom  at  an  earlier  period  than  those 
in  France,  England,  or  Germany.*  The  cities  of  Italy,  as  we  have 
seen,  owed  their  freedom,  to  a  large  extent,  to  their  commercial 
importance  and  wealth ;  but  those  of  Spain  owed  their  privil^i;es 

1  History  Civilization  in  France,  Lect.  Charles   V.,    Introductory   View),     who 

XIX. ;   see  also  Hallam's   Middle   Ages,  wrote  when  the  constitntioDal  antiquitiet 

chap.  ii.  Part  II.,  and  notes.  of  Castile  had  been  but  slightly  inTwti- 

^  American  Encyclopeedia,  Commune.  gatfd,  would  seem  to  have  no  aathoritj, 

*  Encyclopaedia  Brit  (9th  ed.),  509,  therefore,  for  deriving  the  estabUshment 
511,  title  ^anoe.  of  communities  from  Italy,  and  still  lest 

*  The  most  ancient  of  these  regular  for  tracing  their  progress  through  France 
charters  of  incorporation  now  extant  was  and  Germany  to  Spain.  Prescott,  Fer- 
granted  by  Alfonso  V.,  in  1020,  to  the  dinand  and  Isabella,  Introduction^  Vol.  I. 
city  of  Leon  and  its  territory.     It  pre-  note  24. 

ceded  by  a  long  interval  those  granted  Hallam,  who,  as  well  as  Prescott,  founds 

to  the  burgesses  in  other  parts  of  Europe,  his  judgment  upon  the  historical    woiln 

with    the  exception,    perhaps,    of  Italy,  of  Marina  and  Sempere,  expresses  a  simi- 

Acts  of  enfranchisement  became  frequent  lar  opinion  as  to  the  early  period  at  which 

in  Spain  during  the   eleventh    century,  the  towns  of  Spain  were  invested  with 

several  of  which  are  preserved,  and  ex-  chartered  rights  and  privileges.     IGddle 

hibit  with  sufficient  precision  the  nature  Ages,  chap.  iv. ;  lb.  chap,  ii  Fttrt  II.  and 

of  the  privileges  accorded  to  the  inhabi-  notes, 
tants.      Robertson    (in   his    History   of 
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and  jarisdiction  to  an  entirely  different  cause.  For  nearly  eight 
hundred  years  the  Gothic  inhabitants  of  Spain  had  been  engaged 
in  an  almost  uninterrupted  struggle  against  the  Moors,  vfho  occu- 
pied the  southern  part  of  the  peninsula.^  It  was  obviously  the 
dictate  of  policy,  as  the  Spaniards  gradually  narrowed  the  boun- 
daries of  their  enemies'  territory,  to  make  provision  for  securing  and 
holding  the  ground  thus 'gained.  With  this  view,  and  for  the  pur- 
pose of  protecting  themselves  from  the  frequent  raids  of  their  Amb 
neighbors,  liberal  charters  were  granted  to  towns,  with  extensive 
districts  of  country  subject  to  their  municipal  jurisdiction. 

By  these  grants  or  charters  the  citizens  selected  their  own  officers, 
including  judges  and  a  common  council,  and  enjoyed  many  of  the 
essential  rights  of  freemen.  In  return,  the  community  or  city  paid 
a  certain  (no  longer  an  arbitrary)  tax  or  rent,  and  owed  military 
service.  For  more  effectual  protection,  the  charters  frequently  pro- 
hibited the  nobles  from  acquiring  real  property  or  erecting  for- 
tresses or  palaces  within  the  limits  of  the  community,  and  subjected 
them  to  its  jurisdiction  when  within  its  territory.  Large  sections 
of  the  adjacent  country,  as  we  have  said,  often  embracing  towns  and 
villages,  were  annexed  to  the  city  or  community  and  placed  under 
its  laws  and  jurisdiction.  "  Thus,"  says  Mr.  Prescott,*  to  whom  we 
are  indebted  for  this  sketch  of  the  early  municipalities  of  Spain, 
''  while  the  inhabitants  of  the  great  towns  in  other  parts  of  Europe 
were  languishing  in  feudal  servitude,  the  members  of  the  Castilian 
corporations,  living  under  the  protection  of  their  own  laws  and 
magistrates  in  time  of  peace,  and  commanded  by  their  own  officers 

^  Mr.  IrviDg's  fine  reflections,  in  hia  manent  root  in  the  soil  it  embellished. 
Alhambra,  upon  this  protracted  and  fa-  Severed  from  aU  their  neighbors  in  the 
moos  contest  between  the  Crescent  and  west  by  impassable  barriers  of  faith  and 
the  Cross,  are  not  inappropriate:  "The  manners,  and  separated  by  seas  and  des- 
siDgnlar  fortunes  of  the  Arabian  or  erts  from  their  kindred  of  the  east,  the 
Morisco^paniards  form  one  of  the  most  Morisco-Spaniards  were  an  isolated  peo- 
anomalous  yet  splendid  episodes  in  his-  pie.  Their  whole  existence  was  a  pro- 
tory.  A  remote  wave  of  the  great  Are-  longed,  though  gallant  and  chivalric, 
bian  inundation  cast  upon  the  shores  of  stniggle  for  a  foothold  in  a  usurped  land. 
Europe,  they  seem  to  have  all  the  impe-  They  were  the  outposts  and  frontiers  of 
tns  of  the  first  rush  of  the  torrent.  But  Islamism.  The  peninsula  was  the  great 
repelled  (by  unsuccessful  battle)  within  battle-ground  where  the  Gothic  conquer- 
the  limits  of  the  Pyrenees,  they  gave  up  ors  of  the  north  and  the  Moslem  conquer- 
the  Moslem  principle  of  conquest,  and  ors  of  the  east  met  and  strove  for  mastery; 
sought  to  establish  in  Spain  a  peaceful  and  the  fiery  courage  of  the  Arab  was  at 
and  permanent  dominion.  G«iiention  length  (after  eight  hundred  years)  sub- 
after  generation^  oentuy  after  century  dued  by  the  obstinate  and  persevering 
passed  away,  aiid  stQl  they  maintained  valor  of  the  Goth/' 
poisenion  of  the  land.  With  all  this,  >  History  Ferdinand  and  Isabella,  Vol. 
however,  the  Moslem  empire  in  Spain  was  I.,  Introduction,  sec.  1. 
bat  a  brilliant  exotic  that  took  no  per- 
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in  war,  were  in  full  enjoyment  of  all  the  essential  rights  and  privi- 
leges of  freemen." 

§  7  a.  The  modem  municipal  instittUions  of  PRUSSIA  and  their 
workings  are  full  of  interest  and  instruction.  The  aim  has  there 
been  to  embody  the  principle  of  local  self-government,  with  central 
limitations  upon  the  exercise  of  certain  of  the  more  important 
powers.  They  are  so  constructed  as  to  attempt  to  give  to  the  citizen 
such  a  method  of  government  as  will  enlist  the  best  character  and 
talent  in  the  service  of  the  municipality,  and  yet  prevent  it  from 
inconsiderately  engaging  in  enterprises  which  might  unduly  burden 
it  with  obligations  too  great  to  be  borne.  The  scheme  of  organiza- 
tion gives  to  the  municipality  very  general  powers,  with  the  limita- 
tion on  the  exercise  of  many  of  them,  that  they  shall  be  approved 
by  some  superior  administrative  officer  of  the  central  government 
This  administrative  control  over  the  acts  of  the  municipality  does  not 
in  practice  seem  to  be  carried  to  so  great  an  extent  as  the  control 
actually  although  irregidarly  exercised  by  the  State  legislatures  over 
our  American  municipalities;  so  that  although  the  municipal  ad- 
ministration is  apparently  more  centralized  than  here,  the  Prussian 
cities  in  fact  enjoy,  it  is  said,  a  greater  degree  of  freedom  from 
central  interposition  than  with  us.  In  order  to  ensure  the  services 
of  the  best  citizens,  penalties  are  imposed  on  those  who  refuse  to 
serve  for  at  least  half  of  the  time  for  which  they  have  been  elected 
or  appointed,  that  they  shall  lose  their  municipal  suffrage  and  have 
their  taxes  increased.  Suffrage,  though  very  general,  is  not  univer- 
sal. A  small  property  qualification  is  required,  which  may  consist 
in  the  payment  of  taxes.  But  in  order  to  give  property  a  certain 
degree  of  influence  or  control,  the  voting  population  is  divided  into 
three  classes :  the  first  consisting  of  the  largest  taxpayers,  who  pay 
a  third  of  all  the  direct  taxes;  the  second  class  consisting  of  the  next 
largest  taxpayers,  who  pay  the  next  third  of  the  taxes ;  the  third 
class  consisting  of  the  remaining  taxpayers.  Each  of  these  classes 
elects  a  third  of  the  members  of  the  municipal  council  This 
system  is  similar  to  that  adopted  in  elections  to  the  Prussian  diet ; 
and  it  is*  represented  to  work  satisfactorily,  and  to  account  in  a 
large  measure  for  the  great  success  of  the  municipal  government  of 
the  Prussian  cities.^ 

^  See  Political  Science  Quarterly,  Vol.  has  recently  given  it  as  his  opinion  that 

III.,  December,  1888,  p.  714,  where  Mr.  Berlin  is  the  best  governed  Uuge  mimici- 

Goodnow  reviews  Steffenhagen's  ffandbuch  pality  in  the  world.      Opinions  may  differ 

der  stddtischen  VerfoMung  v/nd  Verwaltung  whether  this  high  eulogium   is  merited; 

in  Prcusscn.  but  undoubtedly  it  is  a  well  governed  city. 

An  enlightened  observer  (Professor  Ely)  The   essential  features  of  its  municipal 
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§  8.  Britain  was  one  of  the  last  conquests  of  the  Csesars,  and  was 
one  of  the  first  of  the  western  provinces  upon  which  they  released 
their  hold.  The  Latin  language  did  not  become  the  language  of 
the  people;  nor  did  the  Romans,  as  in  many  of  the  continental 
provinces,  fill  the  country  with  memorials  of  their  skill  and  arts. 
The  impressions  made  by  the  mastery  of  the  Roman  were  not  des- 
tined to  be  permanent  According  to  an  accurate  explorer  and 
philosophic  modern  historian,^  Britain,  when  subject  to  Rome,  was 
divided  into  thirty-three  townships,  with  a  certain  share  of  local 
self-government ;  and  qtuzsi  municipal  institutions,  for  a  long  time 
after  the  withdrawal  of  the  Roman  power,  constituted  whatever  of 
government  the  people  possessed.  At  the  time  of  the  conquest  of 
England  by  William  of  Normandy  (a.  d.  1066)  the  towns  and 

organization  are  in  substance  stated   by  divided  into  three  classes,  as  stated  in  the 
Mr.  Baxter  (lecture  on  Berlin)  as  follows:  text.     The  result  is  that  a  majority  of 
AU  male  persons  of  the  age  of  twenty-  the  assembly  is  chosen  by  a  minority  of 
four,  who  pay  a  tax  on  an  income  of  $150,  the  voters.  The  next  feature,  so  far  as  our 
obtain    the  electoral    franchise    upon   a  observation   goes,   is  almost  wholly  nn- 
year'a  residence.    Over  ten  thousand  dt-  known    in    this    country.      These    two 
izens  take  part  in  the  administration  of  chambers  are  supplemented  in  Berlin  by 
municipal  afl'airs.    The  most  distinguished  a  body  of  70  citizen  deputies,  selected  by 
and    substantial  citizens  consider  it   an  the    municipal    assembly    from    leading 
honor  to  do  so.     Penalties  are  imposed  citizens,  to  serve  in  joint  committees  for 
for  a  refusal  to  serve  in  any  position  to  the  administration  of  special  affairs,  such 
which   a    citizen   may  be   elected.    The  as  the  relief  of  the  poor,  schools,  &c.    At 
municipal  assembly  is  composed  of  126  the  meetings  of  these  committees  an  alder- 
members,  representing  826  wards.     One-  man  acts  as  chairman.     Under  this  execu- 
half  at  least  must  be  house-owners.     The  tive  staff  of  230  members,  all  honorary  offi- 
members  are  chosen  for  six    years,  one-  cials  and  men  of  independent  means,  there 
third  retiring  every  two  years,  thus  giv-  is  a  large  staff  of  paid  officials,  appointed 
ing   permanency  to  the  governing  body  for  life,  as  is  the  rule  in  the  German  civil 
by  making  the  changes  gradual.      This  service.    The  police  is  administered  by  the 
body  controls  the  affairs  of  the  city.    It  State  instead  of  the  city,  the  force  consist- 
chooses,  also,  the  upper  branch  of  the  city  ing  of  about  3,000  men.    The    expense 
government,   known  as  the    magistracy,  (about  $400,000  a  year)  is  borne  by  the 
composed  of  the  mayor  and  the  board  of  city.    The  streets  of  Berlin  are  now  taken 
aldermen,  82  in  number,  15  of  whom  are  care  of  by  the  city  instead  of  the  State, 
■salaried,  and  17  are  honorary  members,  which  up  to  1874  had  the  maintenance. 
The  term  of  the  mayor  is  twelve  years ;  The  revenue  of  the  city,  so  far  as  raised 
^e  salaiy  about  $7,500.    It  is  regarded  as  by  taxation,  comprises  an  annual  income 
<«a  position  of  high  honor.    The   salaried  tax  of  three  per  cent  on  all  incomes  above 
-^aldermen  are  elected  for  twelve  years  by  a  certain  amount ;  house    rent  and  tax, 
^"^e  municipal  assembly,  with  special  re-  divided  between  landlord  and  tenant ;  and 
to   their  qualifications.    Their  sal-  various   minor  special  taxes.      The   net 
are  higher  than  those  of  the  local  debt  of  the  city  is  about  four  millions,  a 
judges.    The  custom  is  to  re-elect  good  decrease  of  nearly  two  millions  since  1876. 
len.    The  term  of  the  unpaid  aldermen  This  is  a  striking  contrast  to  New  York, 
"^s  six  years,  and  they  are  usually  chosen  whose  debt  is  over  one  hundred  millions. 
Srom  men  who  have  distinguished  them-         ^  Sir    James    Mackintosh,   History  of 
^Klves  for  efficient  public  service.    Voters  England,  Vol.  I.  p.  80. 
"^ho  elect  the   munidpsl  assembly  are 
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boroughs  were  dependent  upon  the  uncertain  protection  of  the  king 
or  lord,  to  whom  they  owed  rents  or  service,  and  were  liable  to  dis- 
cretionary, that  is,  arbitrary  rates  or  talliages.  They  were  not  in- 
corporated, and  did  not  constitute  bodies  politic ;  and  being  composed 
mainly  of  tradesmen  and  the  lower  classes,  were  regarded  by  their 
feudal  masters  as  possessed  of  no  political  and  of  but  few  civil  rights. 
None  of  them  enjoyed  the  right  of  representation  in  the  council  of 
the  nation,  and,  with  the  exception  perhaps  of  London  and  a  few 
of  the  greater  towns,  did  not  have  the  right  of  internal  or  self- 
government.  Sometime  between  1100  and  1125  Henry  I.  granted 
to  London  the  original  charter,  in  which  were  conferred  many  valu- 
able municipal  privileges,  with  the  right,  among  others,  to  choose 
certain  of  their  own  officers,  such  as  sheriflF,  justice,  and  the  like.^ 
But  the  right  of  local  self-government  was  not,  in  general,  conferred 
upon  towns  and  boroughs  until  the  time  of  Jolm,  who  reigned  from 
1199  to  1216.^  Meantime  the  towns  and  cities  continued  to  grow  in 
population  and  wealth,  and  as  these  increased,  their  disposition  to 
submit  to  arbitrary  exactions  proportionately  diminished,  and  their 
independent  spirit  and  desire  for  freedom  from  oppressive  restraints 
became  more  manifest;  but  still  they  did  not  acquire  sufficient 
influence  or  importance  to  be  allowed  a  representation  in  the  states 
of  the  kingdom  for  more  than  two  centuries  after  the  Conquest* 
It  was  not  until  the  time  of  Edward  L  that  cities  and  boroughs, 
then  mostly  incorporated,  obtained  the  right  of  returning  members 
to  parliament.  The  legislative  power  of  the  kingdom  was  at  this  time 
vested  in  the  king  and  the  council,  afterwards  called  the  parliament 
This  council  was  constituted  of  the  spiritual  and  lay  peerage.  The 
commonalty  of  England  had  no  voice  or  part  in  the  legislature. 
This  wise  and  politic  prince  was  greatly  distressed  for  money,  and 
instead  of  attempting  to  raise  it  by  the  levy  of  arbitrary  taxes, 

1  This  famous  charter  has  no  date.    Ite         >  Hallam,  Middle  Ages,  Vol.  III.  chap. 

substauce  is  given  in  Norton's  Comment-  viiL     Stephen  thus  describes  the  muni* 

aries  on  the   History,  Constitution,   and  cipal  institutions  of  England  in  the  time 

Chartered  Franchises  of  the  City  of  Lon-  of  John:  '*  The  principal  liberties  granted 

don  ;  and  its  various  provisions  explained  in  the  early  charters  are  exclusive  jarisdie- 

and  commented  on.    Book  II.    chap.  IL  tion,  a  merchant  guild,  the  appointment 

p.  337.  In  the  latter  clause  of  this  charter  of  the  various  officers  for  the  adminlBtFa- 

is  un  allusion  to  the  very  ancient  custom  tion  of  justice,  fairs  and  market8|  with 

of  foreign  attachment,  in  which  is  to  be  freedom  from  all  tolls ;  in  fact  all  of  the 

found  the  germ  of  all  our  foreign  attach-  privileges  granted  by  the  borough  charten 

ment  laws.     Fulling,  Laws,  etc.,  of  Lon-  were  of  a  local  character  in  every  respect.** 

don,   188  ;    Hallam,    Middle  Ages,    VoL  1  English  Constitution,  chap.  iii.  p.  68. 
III.  ch.  viii.  Part  III.     Mr.  Norton  gives         >  *'  It  is  clear  that  at  Runimede  no  lep- 

the  substance  of  all  the  chartei-s  of  London  resentatives  of   cities  or   boroughs  were 

from  the  time  of  William  the  Conqueror  present."     1  Stephen,  English  ConstitiL* 

to  the  present.  tion,  chap.  iii.  p.  71. 
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which  were  submitted  to  with  murmurs  and  yielded  sparingly,  pre- 
ferred to  obtain  it  by  the  prior  voluntary  consent  of  the  cities,  towns, 
and  boroughs.^    Accordingly  he  caused  writs  to  be  issued  to  about 
one  hundred  and  twenty  cities  and  boroughs,  enjoining  them  to  send 
to  parliament,  along  with  the  two  knights  of  the  shire,  two  deputies 
Jrorn,  each  borough  vnthin  their  county,  with  authority  from  their 
respective  communities  to  consent  to  what  the  king  and  his  council 
should  require  of  them.     As  the  experiment  proved  successful,  more 
money  being  obtained,  and  with  less  trouble,  than  in  the  former 
^way,  the  practice  was  continued.     And  this,  according  to  the  best 
opinions  of  learned  and  careful  inquirers,*  is  the  definite  commence- 
xuent  of  popular  representation,  and  of  the  House  of  Commons 
itself,    the  latter  constituting,   as   Macaulay   well   observes,  "the 
archetype  of  all  the  representative   assemblies  which  now  meet, 
either  in  the  old  or  new  world."  ' 

The  political  powers  thus  acquired  by  boroughs  and  cities  gave 
them  political  importance.  This  power  was  courted  and  controlled 
by  the  crown.  The  king's  judges  decided  that  no  corporation  was 
valid  without  the  sanction  of  the  king,  and  most  of  the  corporations 
from  time  to  time  applied  to  the  crown  for  a  grant  or  confirmation 
of  privileges.  Their  dependence  upon  the  crown  was  thus  estab- 
lished, and  the  crown,  as  a  check  upon  the  nobles,  encouraged  popu- 
IcLT  elections  by  the  whole  corporate  assembly.^    In  the  course  of  time 

1  '*  In  words  that  well  became  the  noble  village  or  town,  but  not  a  city.     Ameri- 

ICing  of  a  free  people  he  acknowledged  can  Cyclopeedia,  title,  Borough, 
-tliAt    *  what  touched   all  should    be  ap-         •  History    England,  Vol.  I.  chap.  i. ; 

X>roTed  by  alL ' "    Prof.    Hearn,  Govern-  *  *  The  Crown !  it  is  the  House  of  Commons !" 

ment  of  England,  chap.  xv.  sec.  iii.  p.  said  an  English  statesman  in  1858  ;  and 

■^23.  the   recent  history  of  Great  Biitain,   in 

*  Hallam,  Middle  Ages,  Vol.  III.  chap,  several  memorable  instances,  shows  that 

"viii-;    1  Stephen,   Eng.  Const,  chap.  ilL  against  the  declared  and  positive  determi- 

I>-   ©5  et  acq.  ;  Hearn,  Government  of  Eng-  nation  of  the  commons  neither  the  crown 

l&n<l,  pp.  428,  480,  539  ;  Hume,  England,  nor  the  lords,  in  any  struggle  relating  to 

^ol.    L   App.    II. ;    Dr.    Adam    Smith,  popular  rights,  can  make  effectual  resist- 

^^«alth  of  Nations,  Book  8,  ch.  iii.,  whose  ance.     In    the  United  States  all  depart- 

•^^connt  of    the  condition  of   the   towns  ments  of  the  government  ultimately  re- 

'^^d.  boroughs  at  this  period,  and  the  decay  spond,  of  course,  to  the  public  will,  which 

^f   the  power  of  the  lords  and  the  growth  is  here  the  real  sovereign  power,  and  elects 

^f  the  power  of  the  inhabitants  of  the  at  short  periods  the  executive  and  legis- 

^^e»  is,    though  brief,  perspicuous   and  lative  branches. 

^tiafactory.      Norton,   Com.  Lond.  109.  ^  An  English  municipal  corporation,  as 

^  ^iistinctive  feature  of  horoughs,  in  Eng-  will    be    explained    hereafter,    consisted 

***id,  is  the  right  of  the  borough  to  elect  usually  of  one  or  more  select  or  definite 

Members  of  parliament.    There  the  term  bodies,  and  an  indefinite  body,  the  latter 

*  V)roagh*'  includes  cities  as  well  as  vil-  being  generally  composed  of  the  burgesses 
^^  but  in  the  United  States  the  term  or  citizens,  that  is,  the  inhabitant  house- 

*  trough"  is  not  in  very  general  nse,  and,     holders  ;  and  a  corporate  assembly  was  a 
^ben  used,   designates  an    incorporated    meeting  of  all  the  bodies,  and  not  of  the 

VOL.  I. — 2 
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it  was  found  that  these  representatives  were  more  formidable  to  the 
power  of  the  crown  than  the  nobility  had  been.  In  Elizabeth's 
reign  compliant  judges  decided  that,  although  the  right  of  election 
was,  by  the  original  constitution  or  charter,  in  the  whole  assembly, 
still  from  usage,  even  when  within  the  time  of  memory,  a  by-law 
may  be  presumed  giving  the  right  of  election  to  a  select  class  (more 
readily  controlled  by  the  crown)  instead  of  the  whole  body.^ 

Afterwards,  to  increase  the  power  of  the  crown,  James  incor- 
porated towns  or  boroughs,  endowing  them  with  the  parliamentary 
franchise,  but  confining  the  exercise  of  the  right  to  vote  to  select 
classes.  The  immense  power  of  popular  representation  was  a  most 
active  agency  in  the  overthrow  of  Charles  I.  This  power  proving 
inimical  to  the  arbitrary  schemes  of  the  Protector,  he  expelled  the 
members  by  violence,  and  subdued  their  authority  in  parliament  by 
force.  He  then  secured  this  power  in  his  own  favor  by  expelling 
all  hostile  magistrates  and  officers  and  supplanting  them  with  others 
of  his  own  creation. 

On  the  Eestoration,  Charles  II.  found  the  principal  opposition  to 
the  court  to  come  from  the  cities  and  boroughs.     He  commenced 
his  reign  by  reconstructing  the  corporations  and  filling  them  with 
his  own  creatures.     Judges,  also  creatures  of  the  king,  holding  com-  — 
missions  during  his  pleasure,  aided  him  in  his  scheme  to  acquire^^- 
absolute  control  over  tiie  corporations  of  the  realm.     London,  as  the^  j 
largest  and  most  influential,  was  selected  as  an  example,  and  in  16835'^ 
the  famous  quo  warranto  was  issued  against  the  city  to  deprive  it  of 
its  charter,  for  two  alleged  violations,  one  of  which  was  stale  anc> 
both  were  frivolous.     Judgment  passed,  of  course,  against  the  city^^J- 
and  its  ancient  charter  was  abrogated.*    As  a  condition  of  its  restorro 
ation,  it  was,  among  other  things,  provided  that  thereafter  the  mayoroT 
sheriff,  clerk,  &a,  should  not  exercise  their  office  without  the  king^gc: 
consent;   and  that  if  the  king  twice  disapproved  of  the  officew^i: 
elected  by  the  corporation,  he  might  himself  appoint  others.     H 
short,  the  city  was  deprived  of  the  right  of  choosing  its  own  officerx^^ 
and  was  made  dependent  upon  the  crown.     Such  also  was  the  fa^xsTi- 
of  most  of  the  considerable  corporations  in  England.     The  whooxJ 
power  was  in  the  hands  of  the  king.' 

select  or  definite  bodies  alone.     Post,  sec.  seizure  of  the  city  franchises,  hy  vir^-x-  m  ^ 

35.  of  the  writ  of  quo  warrarUo,  is  given 

1  W^illcock  on  Municipal   Corp.  8  ;    8  some  length  by  Norton,  Com.  on  the 
Hallam,  Const.  History,  52;   1  Stephen,  tory,  &c.  of  London,  Book  I.  chap. 
English  Const,  chap.  vi.  p.  277  ct  scq.  see  also  The  Case  of  (he  City  of 

2  Rex  r.  City   of  I-K)ndon.    Mich.    33  8  How.  State  Trials,  1340  et  mq. 
Car.  II.  ;    2  Show.  262,  Pulling,  Laws,         »  There  were  eighty-one  qvu>  warrrar^Uff 
Stc.  of  London,  14.    The  history  of  the  informations  brought   against   mnnici^ 
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Nor  were  these  arbitrary  proceedings  confined  to  England.  In 
1683  writs  o{  quo  warranto  and  scire  facias  were  issued  for  the  pur- 
pose of  abrogating  the  charter  of  Massachusetts.  Patriotism  and 
religion  mingled  their  fervors  and  combined  in  its  defence,  but  in 
vain.  Servile  judges,  in  June,  1684,  one  year  and  six  days  after 
judgment  against  the  city  of  London,  adjudged  the  charter  to  be  con- 
ditionally forfeited.  The  charter  government  was  displaced,  and 
popular  representation  superseded  by  an  arbitrary  commission.  In 
1687  similar  writs  were  issued  against  the  charters  of  Ehode  Island 
and  Connecticut ;  when,  as  is  well  known,  the  people  of  the  latter 
colony  unsuccessfully  endeavored  to  preserve  this  cherished  muni- 
ment of  their  liberties  by  concealing  it  in  the  charter  oak.  The 
colonies,  as  a  result  of  the  English  Eevolution  of  1688,  had  their 
charters  restored.  Very  shortly  after  the  accession  of  William  and 
Mary  a  bill  to  restore  the  rights  of  those  English  corporations  which 
had  surrendered  their  charters  to  the  crown  during  the  reigns  of 
James  II.  and  Charles  II.  was  introduced  into  parliament,  and 
became  a  law,  with  the  general  applause  of  men  of  all  parties.^ 

Reference  has  already  been  made  to  the  fact  that  in  the  time  of 
Elizabeth,  the  controlling  power  of  corporations  was  virtually  vested 
in  "select  bodies."    The  abuses  in  the  corporations  arising  out  of 
select  bodies  continued  after  the  revolution  of  1688,  and  until  act 
of  parliament  in  1835,  next  to  be  mentioned.^    To  remedy  these  and 
many  other  abuses,  the  Municipal  Corporations  Reform  Act 
(5  and  6  Will.  IV.  ch.  76,  A.  D.  1835)  (referred  to  more  fully  in  a 
subsequent  chapter^  was  passed.     This  statute  sought  to  restore 
corporations  to  their  original  design,  as  institutions  for  the  local 
government  of  the  place,  to  be  controlled  by  those  interested  in  it, 
and  not  by  a  favored  few.     It  is  undoubtedly  true,  as  remarked  by 
Mr.  Hallam,  that  "  no  political  institution  can  endure  which  does 
not  rivet  itself  to  the  hearts  of  men  by  ancient  prejudice  or  acknowl- 
edged interest."     That  is,  it  cannot  permanently  endure,  although  it 
may  exist  long  after  it  ought  to  cease.     If  ever  an  institution  out- 
lived its  usefulness  —  lived  long  after  it  became  a  positive  evil  —  it 
was  the  municipal  corporations  of  England,  prior  to  the  reform  act  of 
1835.    In  many  important  places  in  England  the  number  of  corpo- 
^tors  ranged  as  low  as  from  ten  to  thirty.     In  a  large  majority  of 
^e  municipalities,  the  corporations  were  close ;  that  is,  the  govern- 

^'^T^iutions  by  Charles  II.  andJamf^  II.  *  1  Stephen,  Eng.    Const,  chap.  vii. 

*ChandL   Com.  Debs.  316  ;  1  Stephen,  p.  479. 

^ish  Const  chap.  vii.  p.  455.  •  Chap.  111.   infra,  sees.  85,  36,  and 

Maeaolay,  History  of  England,  Vol.  note. 

vl  ^P*  ^^•»  where  a  graphic  account  of 

^  )^ry  of  its  passage  is  given. 
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ing  body  had  the  power  to  determine  who  should  be  admitted  to 
freedom  or  membership ;  and  often  the  privilege  was  conferred  upon 
non-residents  and  the  residents  excluded.  The  most  important 
franchise  they  possessed  was  that  of  electing  members  of  parliament, 
and  this,  in  many  places,  was  the  principal  function  of  the  corpora- 
tion. Not  only  were  the  councils  self-elective,  but  their  tenure  was 
for  life.  They  were  frequently  controlled  by  a  single  party,  and  all 
persons  entertaining  other  opinions  were  excluded.  The  coipora- 
tions  were  not  in  sympathy  with,  nor  did  they  reflect  the  wishes  of, 
the  people  over  whom  they  exercised  local  jurisdiction.  There  was 
no  check  upon  mal-adniinistration.  The  property  was  wasted; 
extravagance  characterized  the  expenditures  of  money ;  officers  were 
elected  by  the  irresponsible  councils  from  favoritism  or  devotion  to 
party.^  One  of  the  first  acts  of  the  Reformed  House  of  Commons 
was  the  overthrow,  in  1835,  of  this  intolerable  system,  by  the  pas- 
sage of  the  above-mentioned  Municipal  Corporations  Statute,*  to 
which  we  shall  have  frequent  occasion  to  refer  in  the  subsequent 
pages  of  this  work. 

Lord  Brougham  has  many  claims  to  the  regard  of  posterity.  Few 
of  these  are  stronger,  however,  than  tliose  which  arise  from  his  faith- 
ful and  effective  services  in  promoting  the  reform  of  the  Municipal 
Corporations  of  Great  Britain,  by  abolishing  these  self-elected  and 
perpetual  councils,  by  organizing  the  corporations  upon  a  imiform 
model,  and  by  establishing  in  the  act  the  principle  that  the  councils 
should  be  selected  for  short  and  fixed  periods  by  the  votes  of  the 
burgesses,  thus  recognizing  and  adopting  the  representative  system 
based  upon  the  vote  of  persons  actually  interested  in  the  municipal- 
ity.    Mr.  Willcock,  in  concluding  his  treatise,^  had  recommended  a 

^  Glover   on   Corp.    xxxviii.   et  seq. ;  known  as  the  London  Corporation  Refonn 

Report  of  Commissioners  of  Corporate  In-  Act  of  1849.    See  Supplement  to  PuIIiog*a 

quiry,  82  et  aeq.      On  January  1,   1883,  Laws,  &c.,  of  London. 
Oie  Municipal  Corporations  Act  o/ 1882  (45         On  the  15th  day  of  August,  1867,  after 

and  46  Vic.  chap.  50)  went  into  force,  re-  a  memorable  struggle   between  the  lords 

pealing,  re-enacting,  and  consolidating  the  and  the  commons,  what  is  known  as  the 

previous  Acts.  Post,  sec.  35.  Disraeli  Reform  Bill  became  a   law,  by 

2  Postf  sec.  35,  note,  where  the  leading  which  the  right  to  vote  for  members  oi 

provisions  of  this  important  enactment  are  parliament  for  boroughs  was  greatly  ex* 

given.  tended.    This  right  was,  in  boroughs,  ex* 

*  Willcock,  Municipal  Corp.  518,  514.  tended  to  all  occupiers  of  dwelling-houses 

London,    with    its    "great  and  notable  which  were  rated  to  the  poor  rates,  snd 

franchises,  liberties,  and  customs,'*  to  treat  to   lodgers  occupying  lodging-houses  oC 

of  which,  says  Lord  Coke  (4  Inst.  250),  the  annual  value  of  £10,    unfuniished* 

*'  would  require  a  whole  volume  of  itself,"  It  practically  enfranchised  the  woiking 

was  not  embraced  in  the  general  act  of  5  class. 

and  6  Will.  4,  chap.  76,  but  there  was         Referring  to  the  English  system  of  oor- 

sabseqnently  passed  an  important  statute  porate  local  govemmetit  and  sdministr»> 
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similar  reform,  but  disclaimed  being  so  visionary  as  to  suppose  it 
would  soon  be  effected,  since  parliament  would  not  willingly  relin- 
quish its  influence  over  venal  boroughs,  and  members  elected  by 
corporations  would  not  be  allowed  by  their  constituents  to  abandon 
their  ancient  though  unjust  privileges;  but  within  ten  years  from 
the  time  his  language  was  written,  the  reform  of  which  he  almost 
despaired  was  accomplished.  Fifty  years'  experience  has  vindicated 
its  wisdom.  — ' 

§  8  a.   Coming  now,  in  this  general  survey,  to  the  municipal  insti- 
tutions of  the  United  States,  the  great  fact  which  first  meets  our 
view  is  that  the  common  law  is  the  basis  of  the  laws  of  every  State 
and  Territory  of  the  Union,  with  comparatively  unimportant  excep- 
tions.   It  is  indeed  a  most  fortunate  circumstance,  that,  divided  as  our 
territory  is  into  so  many  States,  each  supreme  within  the  limits  of 
its  power,  a  common  and  uniform  general  system  of  polity  underlies 
and  pervades  them  alL     The  common  law,  as  well  as  the  institu- 
tions which  it  developed  or  along  side  of  which  it  grew  up,  is  per- 
vaded BY  A  SPIRIT  OF  FREEDOM,  which  distinguishes  it  from  all  other 
systems  and  peculiarly  adapts  it  to  the  institutions  of  a  self-governed 
people.     It  is  established  by  the  learned  researches  which  have  been 
more  recently  made  that  the  germs  and  elements  of  this  law  and  of 
English  polity  are  of  Germanic  origin.*    The  Saxon  conquerors  of 
Great  Britain  were  not  mere  bodies  of  armed  invaders.     They  went 
to  England,  during  two  or  more  centuries,  in  families  and  commu- 
nities.    What  manner  of  men  were  they  ?    Guizot  dwells  upon  the 
fact  that  the  distinguishing  character  of  the  Germans  was  "their 
powerful  sentiment  of  personal  liberty,  personal  independence  and 
individuality."    He  affirms  and  repeatedly  reiterates,  that   it  was 
tliey  who  "  introduced  this  sentiment  of  personal  independence,  this 
ioA^e  of  individual  liberty,  into  European  civilization  ;  that  this  was 
Unknown  among  the  Romans;  unknown  in  the  Christian  Church; 
ai:icl  unknown  in  nearly  all  the  civilizations  of  antiquity.     The  lib- 
^^ty  which  we  meet  with  in  ancient  civilizations  is  political  liberty, 

the  liberty  of  the  citizen,  not  the  personal  liberty  of  the  man 

birnself."* 

§  8  6.  Thus  conquering  and  colonizing  England,  the  Saxons  car- 
^^d  with  them  "  from  lands  where  the  Roman  eagle  had  never  been 
*^^n,  or  seen  only  during  the  momentary  incursions  of  Drusus  and 

*^^^,  Mr.  Olad$tone  declared  that  "  Onr         i  Stubbs,  Const.  Hist.  chap.  i.  et  seq.  ; 

^^nicipaUties  prodnce  qualities  which  are  Prof.   Adams,  Germanic  Origin  of    New 

tne  best  safegnards  of  England's  greatness."  England  Towns,  in  Johns  Hopkins  Uni- 

^^illiams  k  Vine,  English  Manic.  Code,  versity  Stndies. 

P- 12.  a  Hist.  Civ.  Europe,  Lect.  II. 
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Germanicus,"  ^  their  language,  their  religion,  their  customs,  their  laws, 
and  their  organizations.  These  were  indigenous,  —  homebred,  with- 
out trace  or  tincture  of  the  Eoman  law  and  institutions.*  They 
borrowed  nothing  from  antiquity  or  from  surrounding  peoples. 
They  founded,  and  in  the  course  of  centuries  their  successors  and 
descendants,  the  people  of  England,  built  up  their  institutions  on 
their  own  tnodeL  Macaulay  speaks  of  this  with  his  accustomed 
vividness :  "  The  foundations  of  our  Constitution,"  he  says,  "  were 
laid  by  men  who  knew  nothing  of  the  Greeks,  but  that  they  had 
denied  the  orthodox  procession  and  cheated  the  Crusaders;  and 
nothing  of  llome  but  that  the  Pope  lived  there.  Those  who  followed 
contented  themselves  with  improving  on  the  original  plan.  They 
found  models  at  home ;  and  therefore  they  did  not  look  for  them 
abroad."  ^  This  love  of  personal  freedom  and  independence  was  im- 
pressed upon  the  institutions  they  founded,  or  adopted,  or  modified. 

§  8  c.  Learned  investigators  diflFer  concerning  the  extent  to  which 
Koman  law  existed  and  prevailed  at  the  time  of  the  Saxon  conquest, 
and  the  extent  to  which  it  was  adopted  or  incorporated  into  the 
English  laws,  usages,  and  institutions.  But  there  is  a  general  assent 
to  these  propositions,  viz. :  that  the  Saxon  spirit  of  freedom  was  em- 
bodied in  the  various  local  courts  ;  that  it  was  in  these  popular  tribu- 
nals that  the  principles  of  law  and  local  government  were  cultivated 
and  disseminated ;  that  the  Saxons  breathed  into  the  English  gov- 
ernment and  institutions  "  a  spirit  of  equity  and  freedom  which  has 
never  entirely  departed  from  them,"  *  and  that  in  the  course  of  time 
the  common  law  intertwined  its  roots  and  fibres  inseparably  into 
the  constitution,  polity,  local  and  municipal  institutions,  the  civil 
and  criminal  jurisprudence,  the  fg-mily  relation,  and  the  rights  of 
person  and  of  property.  So,  as  we  have  above  seen,  from  an  immemo- 
rial or  early  period  the  local  territorial  subdivisions  of  England, 
such  as  shires,  towns,  and  parishes,  enjoyed  a  degree  of  freedom,  and 
were  permitted  to  assess  upon  themselves  their  local  burdens  and  to 
manage  their  local  affairs.  The  ratepayers  were  thus  dignified  by 
being  an  integral  part  of  the  communal  life ;  the  foundations  of  mu- 
nicipal liberty  were  laid ;  administrative  power  was  decentralized ; 
knowledge  of  the  laws  and  reverence  for  and  obedience  to  them 
were  constantly  taught  by  a  participation  in  their  administration 
and  enforcement.  This  was  exactly  the  opposite  of  the  systems 
which  concurrently  prevailed  on  the  Continent,  where  the  central 

1  Digby,  Real  Prop.  11,  12.  *  Mackintosh,    Hist.    Eiig.    VoL    V. 

*  Freeman,  Norman  Conquest,  chap.  L     chap.  i. ;  Reeves,   Hist.   Com.  Law,    In- 

*  £ssay  on  History.  troduction  by  Finlason. 
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power  absorbed,  governed,  regulated  everything,  thereby  destroying 
municipal  freedom  and  the  capacity  to  enjoy  and  exercise  it,  as  well 
as  the  power  to  defend  and  preserve  it 

§  8  rf.   Our  ancestors  in  the  settlement  of  this  country  brought  with 
them  these  notions  of  English  liberty  and  polity,  and  they  found 
here  a  field  of  unexampled  extent  for  their  free  development.     Ac- 
cordingly the  system  of  intrusting  the  direction  of  local  aSairs  to 
the  local  constituencies,  has  from  the  earliest  colonial  periods  been 
carried  by  us  to  a  much  greater  extent  than  in  England.^    As  you 
pass  from  one  end  of  this  country  to  the  other,  alike  in  the  older 
regions  and  in  the  newest  organized  settlement,  you  find  the  affairs 
of  each  road-district,  school-district,  township,  county,  town  and  city, 
locally  self-managed,  including  the  administration  of  local  justice. 
Every  townsliip  in  the  United  States  has  a  local  court  with  power 
to  summon  a  jury  of  the  vicinage,  thereby  bringing  justice  home  to 
the  business  and  bosoms  of  the  people,  and  making  it  their  own 
affair.     It  is  in  no  slight  degree  instructive,  and  certainly  in  the 
highest  degree  interesting,  to  trace  the  institutions   of  this  new 
country  back  to  their  germs  in  the  Saxon  or  Anglo-Saxon  polity;  for 
^when  we  touch  to-day,  even  in  our  frontier  settlements,  the  electric 
ohain  wherewith  Providence  hath  bouud  the  ages  and  the  genera- 
t^ions  of  men  together,  we  discover  that  we  are  in  historic  com- 
xnunion  with  rude  and  remote  ancestors  although  separated  from  us 
\yj  seas,  mountains,  and  centuries. 

£ach  State  binds  together  the  local  institutions  which  it  creates 
CLnA  regulates  independent  of  Federal  control ;  thus  happily  prevent- 
i  ng  a  concentration  at  the  national  centre  of  the  power  and  duty  of 
legislating  for  and  regulating  the  afiairs  of  local  communities  through- 
out a  country  of  such  extent,  that  with  its  exact  situation,  wants, 
d  interests,  it  would  be  impossible  for  Congress  to  become  ade- 
nately  acquainted.  So,  in  the  ascending  scale,  the  Federal  Con- 
TTFUTION  constitutes  the  States  and  the  people  thereof  into  a 
ational  Government.  It  defines  the  relations  of  the  States  to  each 
her  and  to  the  national  government,  and  limits  the  power  of  the 
States  to  deprive  any  citizen,  however  humble,  of  the  great  essential 
rfghts  of  freedom  and  equality  before  the  law.    * 

Magna  Charta  remains  to-day  one  of  the  main  foundations  of 
glish  liberty.*    Its  chief  glory  is  the  provision  "  that  no  freeman 

^  P(M^,  sec.  45,  note.  Const.  Hist.  Vol.  I.  chap,  xii.)     Magna 

a  "The  whole  of   the    constitutional  Charta    "is    the     keystone  of    English 

^^story  of  England  is  little  more  than  a  liberty."     (Hallam,   Middle    Ages,   Vol. 

^^^^mentary  on  Magna  Charta."   (Stubba,  II.    chap,  viii.) 
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shall  be  imprisoned  or  disseized  of  his  freehold,  but  by  the  lawful 
judgment  of  his  peers  or  the  law  of  the  land,"  This  memorable 
provision,  which  was  from  the  first  embodied  in  all  of  the  State  Con- 
stitutions, has  been  carried  into  the  Federal  Constitution,^  thereby 
placing  the  rights  of  life,  liberty  and  property,  as  against  invasion  by 
the  States,  under  the  protection  of  the  national  authority. 

/  §  9.  In  general,  all  of  our  American  cities,  towns,  and  counties 
arc  public  corporations,  full  or  quasi.  They  are  created  by  the 
legislature,  and  are  invested  with  power  to  decide  and  control  local 
and  subordinate  matters  peitaining  to  their  respective  localities. 
The  number  and  freedom  of  these  local  organizations,  whereby 
political  power  is  exercised  by  the  citizens  of  the  various  local 
subdivisions  of  a  State  who  have  a  right  to  vote  and  to  regulate 
their  own  domestic  concerns,  constitute  a  marked  feature  in  our 
system  of  government.*  They  are  simply  the  administrative  form 
of  the  fundamental  American  idea  of  government,  viz.,  that  the 
people  are  the  source  of  all  political  poxocr  and  have  the  right  to  ex- 
ercise it.  This  is  with  us  no  mere  rhetorical  declamation,  but  a 
foundation  principle  upon  which  our  political  institutions  rest.  As 
local  matters  can  better  be  regulated  by  the  people  of  the  locality 
than  by  the  central  power,  we  provide  that  each  road-district,  each 
school-district,  each  city  and  each  county  shall,  as  to  its  local  con- 
cerns, be  self-governed.  These  organizations  are,  of  course,  subject 
to  the  legislature  of  the  State,  and  their  acts,  if  in  violation  of  law 
or  where  they  affect  private  rights,  are  also  subject  to  judicial  cog- 
nizance and  judgment.  They  are  under  the  law  and  are  bound  to 
obey  it.  The  policy  of  creating  local  public  and  municipal  corpo- 
rations for  the  management  of  matters  of  local  concern,  runs  back 
to  the  earliest  period  of  our  colonial  history,  is  exhibited  in  all  our 
legislation,  and  expressly  or  impliedly  guaranteed  in  our  State  con- 
stitutions.^   "  It  is  a  fundamental  principle  in  this  State,  recognized 

^  Amendment  XIV.  tlie  requisite  length  of  time)  whatever  may 

*  "  In  aU  quasi  corporations,  as  cities,  be  the  desire  of  himself  or  the  town."   See 

towns,  parishes,  school-districts,  member-  post^  chaps,  ii.  and  iii.;  People  ».  Cana* 

ship  is  constituted  by  living  within  cer-  day,  73  N.  C.  198  ;   8.  0.  21  Am.  Rep. 

tain  limits."     Per  Sluiw,  C.  J.,  Overseers  46,5.     Post,  sec.  195. 

of  Poor,  &c.,  V.  Sears,  22  Pick.  122,  130  ;        »  Kent,  Com.  275;  Cooley,Con8t.  Limit. 

Hill  f.  Boston,  122  Mass.  344,  356  (1877)  ;  chap.  viii.     See  also  this  learned  author*s 

a.  c.  23  Am.  Rep.  332.    Post-,  sec.  40.  opinion  in  the  Supreme  Court  of  Micliigaii, 

**  When  a  man,"  says  Mr.  Justice  3/r>r-  in  the   People  v,  Hurlbut,  24  Mich.  44, 

ton,   Oakes  r.    Hill,   io   Pick.   333,  346,  (1871)  :  State  v.  Noyes,  10  Foat.  SON.  H. 

"  moves  into  a  town,  he  l)ecomes  a  citizen  292  ;  Bow  v.  AUenstown,  84  N.  H.  851  ; 

theroof  (if  iK)ssessed  of  the  requisite  qual-  8.  c.   9  Am.  Rep.  108,  and  in  People  r. 

ifications  as  to  age,  &c.,  and  if  he  remains  Detroit,  28  Mich.  228  ;  8.  c.  15  Am.  Rep. 
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and  perpetuated  by  an  express  provision  of  the  Constitution,  that 
the  people  of  every  hamlet,  town,  and  city  of  the  State  are  entitled 
to  the  benefits  of  local  self-government"  ^ 

The  elective  franchise  is  not,  as  was  the  case  until  the  compara- 
tively recent  reform  legislation  in  England,  a  privilege  dependent 
upon  custom  or  usage,  or  confined  to  certain  classes,  but  is  uniform 
and  universal,  extending  to  all  of  the  adult  male  citizens.  Old 
Sarums  and  rotten  boroughs,  as  well  as  property  qualifications,  are 
unknown.  The  effect  of  this  policy  of  establishing  cities,  towns, 
and  districts  of  country  into  bodies  politic,  and  investing  the  citi- 
zens thereof  with  the  power  of  self-government  in  respect  of  their 
local  affairs,  has,  upon  the  whole,  been  most  happy.  One  of  the 
most  philosophical  and  fair  of  foreign  observers^  was  much  struck 

202.     Piatf  sees.  5S,  73.     Text  approved,  been  allowed  in  England,  and,  indeed,  re- 
Luehmian  v.  Taxing  Dist.,  2  liCa  (Tenn.),  quired,  to  lay  rates  on  themselves  for  local 
425,    CSaldwell  v.  Justices,  &c.,  4  Jones  purjioses.     It  is  most  convenient  that  the 
(N.  C.)  £q.  823;  Comw.  r.   Roxbiiry,  9  local   establishments   and    police    should 
Gray,  503,  510,  511,  note  written  by  Mr.  be  sustained  in  that  manner  ;  and,  indeed, 
Gray,  afterwards  the  Chief  Justice  of  the  to  the  interest  taken  in  them  by  the  in- 
Supreme  Judicial  Court  of  Massachusetts,  habitants  of  the  particular  districts,  and 
and  now  one  of  the  Justices  of  the  Su-  the  information  upon  law  and  public  mat- 
preme  Court  of  the  United  States  ;  Web-  ters   generally  thereby  diffused  through 
ster  V.  Harwinton,  32  Conn.  181  ;  People  the  body  of  the  people,  has  been  attrib- 
V,  Albertson,  55  N.  Y.  50  (1878).      Post,  uted  by  profound  tliinkers  much  of  that 
sec.  58.    In  Mr.  Quiucy's  Municipal  His-  spirit  of  liberty  and  capacity  for  self-gov- 
tory  of  Boston,   chap,  i.,  will  be  found  ernment,   through  representatives,  which 
an  interesting    historical  cuxount  of  the  has  beiin  so  conspicuous  in  the  mother 
€onstitutum  of  towns  in  AfussacJiusetts,  and  country,  and  which  so  eminently  distin- 
of  their  mode  of  organization  and  opera-  guiahes  the  people  of  America.    From  the 
lion,  particularly  of  the  town  of  Boston,  foundation  of  our   government,   colonial 
J^osi,  sec.  28.  and  republican,   the    necessary  sums  for 
1  Per  Cooley,  J.,  in  People,  ex  reL  Park  local  purposes  have  been   raised  by  the 
Comm'rs  (Detroit  Park  Case),  28  Mich,  people  or  authorities  at  home.      C'ourt- 
228  (1873)  ;  8.  c.  15  Am.  Rep.  202,  re-  houses,  prisons,  bridges,  j)oor-hou8es,  and 
Xieirred  to  post,  sees.  72,  73.  the  like  are  thus  built  and  kept  up  ;  and 
*  M.    De    Tocqueville,    Democracy    in  the  expenses  of  maintaining  the  poor,  and 
America :    "  Local  assemblies  of  citizens  of  prosecutions  and  jnroi-s,  are  thus  de- 
c^nstitate  the  strength  of  free  nations,  frayed,  and  of  late  (in  North  Carolina)  a 
ttanicipal  institutions  are  to  liberty  what  portion  of  the  common-school  fund,  and  a 
^3iriinary  schools  are  to  science ;  they  bring  provision  for  the  indigent  insane,  are  thus 
it  within  the  people's  reach ;  they  teach  raised,  while  the  highways  are  altog^'ther 
HMD  how  to  use  and  how  to  enjoy  it.    A  constructed  and  repairwl  by  local  labor, 
Nation  may  establish  a  system  of  free  gov-  distributed  under  the  ordei-s  of  the  county 
«mment,  but  without  the  spirit  of  munici-  magistrates.    When,  therefore,  the  Consti- 
pal  institutions  it  cannot  have  the  spirit  of  tntion  vests  the  legislative  power  in  the 
liberty."    M.  De  TocqneviUe's  Democracy  General  Assembly,  it  must  be  understood 
in  America,  chap.  v.  Post,  sec.  28,  note.  to  mean  that  power  as  it  had  been  exer- 
**  From  time  immemorial,"  says  one  of  cised  by  our  forefathers,  before  and  after 
the  ablest  of  American  common -law  judges,  their  migration  to  this  contini*nt."     Per 
"the  counties,  parishes,  towns,  and  terri-  Puffin,  J.,  in  Caldwell  v.  Justices,  &c.,  4 
torial  sabdivinons  of  the  country  have  Jones  (N.  C.)  Eq.  323  (1858). 
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with  the  institutions  of  New  England  towns ;  and  considered  them 
as  small  independent  republics  in  all  matters  of  local  concern,  and 
as  forming  the  principle  of  the  life  of  American  liberty  existing 
at  this  day.^  Not  only  the  New  England  towns,  but  tlie  underlying 
and  universal  prevalence  of  local  government  and  administration, 
rural  and  urban,  throughout  the  United  States,  and  its  effect  upon 
the  general  life  and  well-being  of  the  American  people,  have  been 
not  only  noticed  but  intelligently  described  and  enforced  in  a  late 
work  of  great  interest  and  value,  by  a  distinguished  English  writer, 
who  criticises  freely  indeed,  but  with  no  conscious  bias  and  with  no 
unfriendly  spirit.^ 

§  10.  The  valut  of  our  system  of  municipal  institutions,  to  which 
we  have  thus  alluded,  may  be  seen  on  comparing  the  political  con- 
dition of  the  people  of  the  United  States  with  that  of  the  people 
of  modern  France,  —  selected  as  a  fair  example  of  a  government 
without  municipal  freedom.  France  is  a  higlily  centralized  govern- 
ment. The  state  there  is  everything.  Municipal  institutions,  with 
the  power  of  independent  local  self-government,  belong  there  to 
the  past.  The  central  power  governs  and  regulates  everything.  It 
provides  amusements;  constructs  roads,  bridges,  interasd  improve- 
ments; controls  trade;  inspects  manufactures.  The  effects  of  this 
system  are  thus  described :  "  Develop  in  the  slightest  degree  a 
Frenchman's  mental  faculties,  and  he  flies  to  a  town  as  surely  as 
steel  filings  fly  to  a  loadstone.  From  all  paits  of  France  men  of 
great  energy  and  resource  struggle  up,  and  fling  themselves  on  the 
world  of  Paris.  There  they  try  to  become  great  functionaries. 
Through  every  department  of  the  eighty-four,  men  of  less  energy 
and  resource  struggle  up  to  the  provincial  capital.  All  who  have, 
or  think  they  have,  heads  on  their  shoulders,  struggle  into  town  to 
fight  for  oflBce  which  the  government  alone  can  confer.  The  whole 
energy  and  knowledge  and  resource  of  the  land  are  barrelled  up 
in  the  towns :  all  between  towns  is  utter  intellectual  barrenness." 
Such  are  the  withering  effects  of  a  centralized  despotism.'     How 

^  Post^  sees.  28,  29,  and  notes.  I'esult  of  a  popular  uprising  against  central- 
2  Pi-of.  Bryce's  American  Common-  ized  power.  But  it  went  to  the  other  ex- 
wealth,  1888,  vol.  I.  chaps.  48-51.  See  treme,  and  contemplated,  triM<m<  o  nation- 
also  the  useful  and  valuable  monographs  a ^  cowpoc^,  a  league  of  86,000  independent 
on  Local  Government  in  the  several  communes.  Their  declared  scheme  was  this: 
States,  in  the  Johns  Hopkins  University  "Franco  shall  no  longer  be  one  and  indi- 
Studies.  visible,  empire  or  republic;  she  shall  form 
•  But  under  the  laws  of  1866,  1871,  a  federation,  not  of  small  states  or  prov- 
and  1834,  the  French  municipalities  have  inces,  but  of  free  cities,  linked  together 
a  lar^e  degree  of  independence.  The  com-  only  so  far  as  shall  be  consistent  with  the 
muiie  movement  of  1871  was  the  natural  most  absolute  decentralization  and  local 
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different  with  the  decentralized  system  of  government  in  the  United 
States,  where  each  local  constituency  chooses  its  own  officers ;  each 
road-district,  school-district,  village,  town,  city,  and  county  admin- 
isters its  own  local  affairs  by  the  people  and  for  the  people.^ 

§  11.  To  civil  territorial  divisions,  erected  into  corporations  full 
or  quasi,  with  defined  powers  of  local  administration,  and  the  exten- 
sion of  the  right  to  vote  for  officers  to  all  who  are  to  be  affected  by 
their  action,  are  due  that  familiarity  with  public  affairs,  that  love 
of  liberty,  that  regard  for  private  rights  and  property,  and  that  uni- 
versal reverence  for  and  obedience  to  law,  which  are  characteristic 
of  the  best  government  in  Europe, —  Great  Britain,  and  the  best 
in  America,  —  the  United  States.^ 

government."    { Journal  Officiel  de  la  Corn-  this  power  had  been  vested  in  the  legisla- 

mune,  April,  1871.)    But  a  scheme  which  tive  de()artmcnt,  and  not  with  subordi- 

made  cities,  and  not  the  nation,  practically  nate  officers,   Aynew,  J.,  observed:  "It 

the  sovereign,  is  radically  defective,  and  is  manifest  that  the  city  government  i« 

open  to  aU  the  objections  which  M.  Maz-  founded,  in  its  leading  thought,  upon  th« 

■     zini  has  so  forcibly  pointed  out  against  it.  American  idea  of  a  popular  representative 

'     (Contemporary  Review,  1871  ;   reprinted  government,  its  immediate  prototype  being 

Littell's  Living  Age,  July,  1871,  p.  112.)  the  form  of  the  State  government.     The 

^  Barrett  17.  Brooks,  21  Iowa,  144,  151.  right  of  supervision  and  control  is  there- 

By  constitutional  provision  in  New  York,  fore  vested  in  the  councils  as  the  imme- 

"it  belongs  exclusively  to  the  local  power  diate  representatives  of  the  popular  will, 

to  fiU  the  offices,  either  by  election  or  ap>  which  exerts  and  enforces  its  determining 

pointment,  as  the  legislature  may  direct.**  power  by  means  of  constantly  recurring 

Met.  Bd.  Health  v.  Heister,  37  N.  Y.  661 ,  elections.     Subject  to  this  primary  power 

667  ;  People  v.  McDonald,  69  N.  Y.   862  the  affiiirs  of  this  people,  great  in  num- 

(1877)  ;  People  v.  Supervisors,  112  N.  Y.  bers,  wealth,  intelligence,  and  influence, 

585  (1889)  ;  People  v.  Lynch,  51  Cal.  16  are  conducted   by   departments  and   offi- 

<1875)  ;   8.  c.  21  Am.  Rep.  677.     Opin-  ccrs."     Philadelphia  v.   Flanigen,  47  Pa. 

ion  of  yfcKinstry,  J.     See  also  Constitu-  St.  21  (1864). 

tion  of  Illinois,  art.  ix.  sec.  5  ;  construed         **  What,"  inquired  the  Abb^  Sieyps,  in 

Teople  V.  Chicago,  51  111.  17  (1869)  ;  s.  c.  a  book  which  gave  a  powerful  im]>ulse  to 

S  Am.   Rep.  278  ;  Constitution  of  Cali-  the   public    mind    at    the   beginning    of 

^oriUa^   art.   xL,  entitled  "Cities,  Coun-  the  French  Revohition  of  1789, — '*What 

"^ies,  and  Towns,"  sees.  13,  15.    Provisions  is  the   tiers  etal  ?  **     And   he   answered, 

exist  in  most,  if  not  all,  of  the  State  con-  "Nothing."      What    ought    it    to    be  ? 

^titutions,  which  place  the  right  of  local  "  Everything."  Thiers,  French  Rev.,  vol. 

government,  and  to  some  extent  the  au-  I.  p.  27  ;    Guizot,  Hist.  Civ.  Lect.  VII. 

toDomy    of    municipalities,    bayond    the  On    this    popular    foundation   rests    not 

X>ower  of  legislative  destruction.     Consti-  only  our  national  government,  but  as  well 

"tntional  provisions  as  to  qualification  of  all   of  our   State  governments  and    mu- 

electors  and  the  right  of  equal  representa-  nicipal  institutions.      People  v.  Detroit, 

tioii  held  to  apply  to  municipal  corjwra-  28   Mich.    228  ;   s.  c.   15  Am.  Rep.  202 

tions.     People  v,  Canaday,  73  N.  C.  198  (1873).     Post,  sees.  58,  72,  73. 

(1875)  ;  s.  c.  21  Am.  Rep.  465.  '  After  alluding  to  the  antiquity  of  this 

Speaking  of  the  power  of  creating  debts  system  in  England,  Mr.  Justice  Brovm^  in 

and  expending  money  by  the  city  of  Phil-  the  important  case  of  the  People  v.  Dra- 

adelphia,  under  the  Consolidation  Act  of  per  (15  N.  Y.   532,  562),  says :  "  Wher- 

1854,  in  a  case  where  it  was  held  that  ever  the  Anglo-Saxon   race  have   gone, 
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But  the  picture  is  not  without  its  shadows.  The  usefulness  of 
our  municipal  corporations  has  been  impaired  by  evils  that  are 
either  inherent  in  them  or  that  have  generally  accompanied  their 
workings.  Some  of  these  may  be  briefly  indicated :  1.  Men  the 
best  fitted  by  their  intelligence,  business  experience,  capacity,  and 
moral  character,  for  local  governors  or  counsellors  are  not  always, 
it  is  feared,  —  it  might  be  added,  are  not  generally,  —  chosen.  This 
is  especially  true  of  populous  cities.  2.  Those  chosen  are  too  apt 
to  merge  their  individual  conscience  in  their  corporate  capacity. 
Under  the  shield  of  their  corporate  character,  men  but  too  often  do 
acts  w^hich  they  would  never  do  as  individuals.     The  public,  as  if 

wherever  they  have  carried  their  language  how  it  permeates  the  whole  political  sys- 

and  lawSy  these  communities^  each'with  a  tem,  and  how  it  protects  and  secures  the 

local  administration  of  its  own  selection,  individual  man  in  all  of  his  fundamental 

have  gone  with  them.     It  is  here  that  legal  rights,  viz.,   that  no  man  shall  be 

they  have  acquired  the  habits  of  subor-  punished  except  for  a  breach  of  law,  and 

dination  and  obedience   to  the  laws,  of  that  all  classes  are  subject  to  the  ordinary 

patient  endurance,  resolute  purpose,  and  law  of  the  land  administered  in  the  ordi- 

knowledge  of  civil  government,  which  dis-  nary  law  courts,  with  no  immunity  from 

tinguish   them  from  every  other  people,  liability  of  any  oflBcer  or  official  however 

Here  have  been  the  seats  of  modem  civ-  high  (the  King  only  excepted)   who  vio- 

ilization,  the  nurseries  of  public  spirit,  lates  the  legal  rights  of  any  other  man, 

and  the  centres  of  constitutional  liberty,  however  humble,  are  so  clearly  set  forth 

They  are  the  opposites  of  those  systems  in  the  instructive  work  just  cited,  that  it 

which  collect  all  power  at  a  common  cen*  gives  us   pleasure  to  commend  it  to  our 

tre,  to  be  wielded  by  a  common  will  and  readers. 

to  effect  a  given    purpose,  which  absorb         "The  city    corporations,"    remarks    a 

all  political  authority,  exercise  all  its  func-  modem  jurist,  "  which  have  grown  up  in 

tions,  distribute  all  its  patronage,  repress  modern  times,  are  of  infinite  advantage  to 

the  public  activity,  stifle  the  public  voice,  society  ;  they  bind  men  more  closely  to- 

and  crash  out  the  public  liberty."  gether  than  does  any  other  form  of  political 

**  Vihoever  "  B&y 8  DeTocqiievilleyCEuvrea  association.      But  that  which    most  re- 

CompliteSy  VIII.,  ''travels  in  the  United  markably  distinguishes    them    from    the 

States  is  involuntarily  and  instinctively  close  corporations  which  formerly  existed, 

so  impressed  with  the  fact  that  the  spirit  is  the  general  spirit  of  freedom  which  has 

of  liberty  and  the  taste  for  it  have  per-  been  breathed  into  them.    More  especially 

vaded  all  the  habits  of  the  American  peo-  is  this  the  case  with  town  corporations  in 

pie,  that  he  cannot  conceive  of  them  under  America,  which  are  as  different  from  those 

any  but  a  Republican  govemment.     In  of  England  as  the  latter  are  from  similar 

the  same  way  it  is  impossible  to  think  of  corporations  in  Scotland  and  Holland.** 

the  English  as  living  under  any  but  a  free  Per  Orimke^  J.,  Rosebaugh  v,  Saffin,  10 

govemment*'    After  quoting  these  words,  Ohio,  31,  87  ;  see  also  State  «.  Noyes,  10 

Prof.  Dicey t  in  his  work  on  the  Law  of  the  Fost.   (N.  H.)  292  ;   and  the  opinion  of 

Constitution,  says  (2d  ed.,  1886,  p.  178)  Allen^  J.,  in  People  v,  Albertson,  65  N.Y. 

that  "they  point  in  the  cleares|  manner  60,  57  (1878),  where  he  says:  **The  right 

to  the  ruU,  predominancCf  or  mpremojcy  of  of  (local)  self-government  lies  at  the  foun* 

law   as  the  distinguishing  characteristic  dation  of  our  institutions.**    People  v.  Su- 

of    English    institutions  "  ;    institutions  pervisors,  112  N.  Y.  685.     Post^  seca.  45, 

which  we  have  fully  inherited  or  adopted,  note,  68,  72,  73, 183  ;  People  v.  Detroit,  28 

What  is  meant  by  absolute  supremacy  of  Mich.  228   (1873) ;    s.  a  16  Am,   Bep. 

the  rale  of  law  in  England  and  America,  202. 
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to  retaliate,  acts  towards  corporations  in  the  same  spirit  The  no- 
tion, though  not  avowed,  is  quite  too  much  acted  upon,  that  all 
that  can  be  obtained  from  a  public,  or,  indeed,  from  any  corpora- 
tion, is  legitimate  spoil.  Against  these,  men,  usually  honest  and 
fair  in  their  dealings,  do  not  scruple  to  make  demands  which  they 
would  never  make  against  an  individual.^  3.  As  a  result,  the  ad- 
ministration of  the  affairs  of  our  municipal  corporations  is  too  often 
unwise  and  extravagant. 

§  12.  Municipal  corporations  are  institutions  designed  for  the  local 
government  of  towns  and  cities;  or,  more  accurately,  towns  and 
cities,  with  their  inhabitants,  are,  for  purposes  of  subordinate  local 
administration,  invested  with  a  corporate  character.  To  clothe 
them  with  powers  to  accomplish  purposes  which  can  better  be  left 
to  private  enterprise,  is  unwise.  Their  chief  function  should  be  to 
regidate  and  govern  in  respect  of  local  affaii*s,  which  can  be  dealt 
with  better  by  the  people  concerned  than  by  the  distant  central 
power.  To  invest  them  with  the  powers  of  individuals  or  of  private 
corporations,  for  objects  not  pertaining  to  municipal  rule,  is  to  per- 
vert the  institution  from  its  legitimate  ends,  and  to  require  of  it 
duties  which  it  is  not  adapted  satisfactorily  to  execute.  Some  of 
the  evil  effects  of  municipal  rule  have  arisen  from  legislation  un- 
wisely conferring  upon  municipalities,  at  the  suggestion  often  of 
interested  individuals  or  corporations,  powers  foreign  to  the  nature 
of  these  institutions,  and  not  necessary  to  enable  them  to  dis- 
charge the  appropriate  functions  and  duties  of  local  administra- 
tion. Among  the  most  conspicuous  instances  of  such  legislation 
may  be  mentioned  the  power  to  aid  in  the  building  of  railways,  to 
incur  debts,  often  without  any  limit  or  any  which  is  effectual,  and 
to  issue  negotiable  securities.^  The  result  has  too  often  been  that 
debts  are  incurred  so  large  that  they  press  with  disastrous  weight 
on  the  municipality  and  its  citizens.  Extraordinary  and  extra- 
municipal  powers  have  been  too  often  incautiously  or  unwisely 
jn^nted,  and  the  charters  or  constituent  acts  carelessly  worded  and 
loosely  const?6ed.  The  remedy  .suggested  by  experience  consists, 
in  part,  in  constitutional  provisions  prohibiting  the  granting  of 
special  charters,  and   requiring  all  municipal  corporations  to  be 

1  These  effects  are  not  confined  to  this  shrink  from,  did  he  feel  personally  re- 
side of  the  Atlantic.  "  It  is  a  familiar  sponsible."  Essays,  No.  Vll.  p.  261,  Am. 
fact,"  says  Mr.  Herbert  Spencer,  "that  ed.  1865  ;  and  see  /J.,  Essays  No.  5,  for  a 
the  corporate  conscience  is  ever  inferior  to  description  —  perhaps  too  highly  colored 
the  individaal  conscience —  that  a  body  of  —  of  the  unsatisfactory  working  of  the 
men  will  commit,  as  a  joint  act,  that  English  reformed  municipal  corporations, 
which  every  individaal   of  them  would        ^  SeejMM^,  sees.  117,  168. 
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organized  under  general  laws.  The  legislature  ought  also  to  be  pro- 
hibited from  allowing  municipal  corporations  to  engage  in  extra- 
municipal  projects,  or  to  incur  debts  or  levy  taxes  for  such  purposes. 
The  powers  granted  to  such  corporations,  and  especially  the  power 
to  levy  taxes,  ought  to  be  more  carefully  defined  and  limited,  and 
should  embrace  such  objects  only  as  are  necessary  for  the  health, 
welfare,  safety,  and  convenience  of  the  inhabitants.^  The  amount 
of  indebtedness  that  may  be  incurred,  even  for  municip«il  purposes, 
ought  also  to  be  limited  beyond  the  power  to  be  evaded.* 

§  12  a.  Unrestrained  ^i^?^  m  the  central  legislative  authority  to 
bestow  valuable  franchises  aflecting  cities  and  property  therein,  with- 
out the  consent  of  the  municipal  authorities  and  of  the  property 
owners  who  are  injuriously  affected,  necessarily  makes  the  city  and 
such  owners  the  sufferers  from  inconsiderate  grants.  Administered 
on  business  principles,  a  city  ought  to  derive  large  revenues  from 
the  use  of  wharves,  from  railways  occupying  streets  with  their 
tracks,  from  gas,  water,  and  other  companies  to  which  are  given 
the  right  to  lay  mains  in  the  streets  and  public  places.     Effective 

^  "The  great  increase  of  corruptions  in  revealed  in  1871,  in  the  local  administra- 
municipal  bodies,  growing  out  of  the  aV)il-  tion  of  the  affaira  of  the  great  city  of  New 
ity  to  create  by  taxation  a  fund  which  York,  have  awakened  public  attention  to 
may  be  squandered,  has  made  many  think-  the  necessity  of  more  efficient  checks  upon 
*ng  men  doubt  the  wisdom  of  endowing  the  misuse  of  municipal  powers.  Tlielegis- 
them  with  the  power."  Mr.  Justice  J//7-  lation  which  was  thereupon  enacted  to  pre- 
ler^  in  Rusch  v.  Des  Moines  County,  1  vent  frauds  in  the  future,  cannot  be  said,  in 
Woolw.  C.  C.  313,  322  (1868).  And  note  view  of  disclosures  in  1886  in  reference  to 
the  striking  observations  of  Mr.  Justice  the  Broadway  railway  franchises,  to  have 
Agncw  on  the  abuses  which  attend  the  'been  adequate  to  the  end  proposed.  It 
administration  of  finances  by  municipal  was  judicially  established  that  a  large  ma- 
bodies  and  officers,  and  the  too  prevalent  jority  of  the  board  of  aldermen  had  been 
frauds  in  the  procurement  and  execution  guilty    of  accepting   bribes.      People  v, 

■  of  public  contracts.    Philadelphia!;.  Flani-  Jaehne,  103  N.  Y.  182  ;  People  ».  O'Prien, 

gen,  47  Pa.  St.  21  ;  Hague  v.  Philadel-  111   N.  Y.   1  (1888).     Legislation  based 

phia,    48  lb,  627.     In  the  Pennsylvania  ii|x>n  the  principles  suggested  in  the  text 

^  case  first  cited,  the  suggestion  of  the  text  (sees.  13-15)  would,  it  is  believed,  have 

as  to  the  wisdom  of  strictly  guarding  and  prevented  these  shocking  and  scandalous 

limiting  the  power  to  create  debts  is  well  corruptions.     The  mayor  was  without  real 

enforced  by  this  leanied  judge.     He  tnily  *  power  in  the  matter  of  the  granting  of 

says:  "  A  txiZirf  contract  is  uncontrollable,  these  franchises  by  the  common  council, 

demanding  its  performance  at  the  hands  His  veto  was  overridden, 

of  the  judiciary,  and  calling  to  their  aid  ^  As  we  shall  hereafter  see,  nearly  all  of 

the  whole  power  of  the  government.     If  the  States  which  have  revised  or  adopted 

an  appropriation  for  its  payment  is  not  Constitutions  since  the  above  was  written, 

made  this  3'ear,  it  must  be  in  the  next  or  have    ordained    provisions    limiting    the 

some  following."    Agnew^  J.,  47  Pa.  St.  power  of  the  State    legislatures  and  of 

21.     The  gigantic  and  astounding  frauds  municipalities  in  respect  of  each  of  the 

and  corruption    perpetrated    by  what  ia  four  important  subjects  referred  to  in  the 

known  as  the  "Tweed  ring,"  which  were  text. 
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organic  limitations  on  the  power  both  of  the  legislature  and  of  the 
local  authorities  to  make  grants  of  this  character  ought  to  be  de- 
vised, and  the  proprietary  rights  of  adjoining  property  ownera  pro- 
tected. Accordingly  in  late  years  several  States  have  ordained 
constitutional  provisions  of  this  character.^  And  generally  it  may 
be  said  that  experience  has  shown  the  necessity  of  organic  provis- 
ions more  exactly  defining  and  limiting  the  power  of  the  legislature 
to  enact  laws  which  afiTect  the  local  and  private  or  distinctly  cor- 
porate rights  of  chartered  cities,  and  which  involve  expenditures  of 
money,  the  creation  of  debts  and  consequent  pecuniary  burdens, 
without  the  consent,  or  against  the  will  of  the  local  authorities  of 
the  municipality  or  the  people  thereof.^ 


.■^ 


A   • 


§  13.  Experience  with  us  has  also  demonstrated  the  necessity  of  -^  a^ 
more  power  and  more  responsibility  in  the  executive  liead  of  our  muni- 
cipal institutions.  Too  often  the  duties  of  the  mayor  or  executive 
officer  are  only  nominal,  and  to  these  he  gives  but  little  attention, 
—  a  natural  result  of  his  want  of  importance,  and  of  his  inability 
to  control  the  administration  of  municipal  affairs.  If  the  office 
were  clothed  with  dignity  and  real  authority ;  if  the  mayor  were 
invested  with  the  veto  power,  if  he  had  the  sole  right  to  appoint 
and  the  unrestricted  power  to  suspend  or  remove  subordinate 
officials  or  heads  of  departments,  then  the  citizens  could  justly 
demand  of  him  that  he  should  be  individually  responsible  for  the 
proper  conduct  of  the  concerns  of  the  municipality,  and  if  griev- 

1  By  the  amended  Constitution  of  New  larly  amended  their  constitutions.     Poit^ 

york,  which  took  effect  January  1,  1876,  chap,  xviii.,  on  Streets. 
.t  is  provided  (art.  3,  sec.  18)  that  **  the        The  legitimate  sources  of  revenue  that 

egislattire  shall  not  pass  any  private  or  may  be  thus  opened  to  cities  is  well  illus- 

'oca/  bill  granting  to  any  corporation,  as-  trated  by  the  case  of  the  city  of  Berlin. 

K>ciation,  or  individual  a  right  to  lay  down  In  that  city,  it  is  stated  on  good  authority 

•ailroad  tracks,  or  any  exclusive  privilege,  that  the  street  railway  company  not  only 

mmunity,   or  franchise  whatever.     The  paves  a  portion  of  all  the  streets  it  occii- 

egifllature  shall  pass  general  lairs  provid-  pies,  but  pays  a  percentage  of  its  receipts 

ng  for  the  cases  enumerated  in  this  sec-  to  the  city,  whose  revenue  from  this  source 

ioDy  and  for  all  other  cases  which,  in  its  is  about  $250,000  a  year;  and  in  1911  the 

adgment,  may  be  provided  for  by  general  street  railway,  with  all  of  its  equipment, 

1W8  ;  but  no  law  shall  authorize  the  con-  will  become  the  property  of  the  city.    Mu- 

traction  or  operation  of  a  street  railroad  nicipal  gas-works  yield  about  18  per  cent 

xc^^pt  upon  the  condition  that  the  con-  of  the  entire  annual  expenditure  of  the 

ent  of  the  owners  of  one-half  in  value  of  city  as  profit  j  the  water- works  also  yield 

he  property  bounded  on,  and  the  consent  an  annual  profit  of  about  $220,000,  and 

Ibo  of  the  local  authorities  having  control  even  the  great  sewerage  system  produces 

ftf  that  portion  of  the  street  or  highway  something  like  a  net  revenue  of  the  same 

ipon  which  it  is  proposed  to  construct  figure  through  the  annual  rates  imposed 

k&d   operate  such  railroad,   be    first  ob-  upon  householders  for  the  use  of  sewers, 
tained."    Sereral  other  States  have  simi-        '  Mr.  Low,  describing  his  experiencd  aa 
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ances  exist,  they  would  know  to  whom  to  apply  for  remedy,  or 
upon  whom  to  fix  the  blame.^ 

§  14.   Municipal  corporations,  as  they  exist  in  this  country,  it 

may  be  further  observed,  are  of  exceedingly  complex  cliaractcr. 
Not  here  to  allude  to  the  legal  complexity  which  inheres  in  their 
corporate  nature,   we   may   mention   that  which   arises  from  the 

exceedingly  diverse  character  of  the  multiform  duties  which  are 
confided  to  their  agency  and  management,  requiring  the  delega- 
tion of  corresponding  powers  and  provisions   for  their  execution. 

mayor  of  Brooklyn  (1  Bryce,  Amer.  Com-  nicipal  charters  with  a  masterly  hand, 
nion wealth,  chap,  lii.),  says:  "The  habit  of  and  shows  great  familiarity  with  the  sub- 
interfei-ence  in  the  details  of  city  action  has  ject  of  which  he  treats.  Many  of  his  sag- 
become  to  the  legislature  almost  a  second  gestions  may  be  profitably  studied  by  the 
nature.  In  every  year  ofhis  term  [as  mayor]  legislator.  It  may  be  obserred  that  in 
the  writer  was  compelled  to  oppose  at  Al-  England,  under  the  reformed  municipal 
bany  unwise  and  adverse  legislation  on  system,  the  right  to  a  voice  in  municipal 
the  part  of  the  State.  No  law  objected  management  is  not  universal,  but  is  re- 
to  by  the  mayor  during  this  interval  was  stricted  to  occupiers  of  houses  and  tax- 
placed  upon  the  statute  book.  It  is  not  payers,  and  yet  we  have,  as  we  have  seen, 
too  much  to  say,  however,  that  the  great-  complaints  of  municipal  extravagance, 
est  anxieties  of  his  term  sprang  from  the  corruption,  and  abuse.  In  the  existing 
uncertainties  and  difficulties  of  this  annual  system  of  municipal  government  in  Great 
contest,  on  the  one  hand  to  advance  the  Britain,  the  function  of  the  mayor,  as  we 
interest  of  the  city,  and  on  the  other  to  shall  point  out  in  a  subsequent  chapter,  is 
save  it  from  harm  in  its  relations  to  the  in  many  respects  essentially  different  from, 
law-making  power  of  the  State."  the  function  of  the  corresponding  ofiBcer 
^  Extended  observation  of  the  work-  in  our  American  municipalities.  There  the 
ings  of  our  municipal  institutions  has  sat-  actual  work  of  municipal  administration  is 
isfied  the  author  that  the  views  ^expressed  in  effect  carried  on  by  the  conncils  and 
in  the  text  are  sound,  and  he  is  glad  to  committees,  upon  whom,  rather  than  upon 
find  them  continued  by  the  Hon.  Josiah  the  mayor,  rests  the  responsibility  of  the 
Quincy,  in  his  Municipal  History  of  Bos-  success  of  mimicipal  rule.  Political  Science 
ton,  published  iu  1852.  Mr.  Quincy  was  Quarterly,  vol.  iv.,  216  el  9eq. 
mayor  of  the  city  of  Boston  from  1823  to  The  charter  of  the  city  of  Brooklyn 
1828,  inclusive,  and  his  opinions  are  en-  which  went  into  effect  January  1,  1882; 
titled  to  great  respect,  not  only  from  his  and  which  has  been  declared  by  the  high- 
known  ability,  but  large  experience  in  est  authority  to  be  such  a  "  vast  iniprove- 
municipal  affairs.  It  is  interesting  to  ob-  ment"  on  any  system  of  government 
serve  the  striking  coincidence  of  his  views  which  the  city  had  tried  before,  *•  that  no 
with  the  recommendations  of  the  **  Com-  voice  is  raised  against  it,"  is  based  in  its 
mittee  of  Seventy,'^  of  New  York,  respect-  reform  features  essentially  upon  the  prin- 
ing  municipal  administration  and  the  im-  ciples  suggested  in  the  text.  See  on  this 
portance  of  efficient  executive  superin-  subject  chap.  lii.  vol.  I.  Bryce's  Ameri- 
tendence,  control,  and  responsibility.  Mu-  can  Commonwealth,  written  by  the  Hon. 
nicipal  History  of  Boston,  chap.  v.  And  Seth  Low  (the  first  mayor  of  Brooklyn 
to  the  same  effect  is  Mr.  Charles  Nordhoff's  under  this  charter),  entitled  "  An  Ameri* 
interesting  article  in  the  North  American  can  View  of  Municipal  Government  in  the 
Review  for  October,  1871,  entitled  **The  United  States."  It  is  replete  with  thmt 
Misgoverument  of  New  York, — A  Rem-  wisdom  and  instruction  that  come,  and 
edy  Suggested."  This  vigorous  writer  can  only  come,  from  careful  study  com* 
sketches  the  defects  in  the  ordinary  mu-  bined  with  practical  experience. 
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Some  of  these  powers  are  civil  or  political,  and  not  peculiar  to  the 
people  of  the  municipality ;  others  are  purely  local,  of  which  some 
concern  all  the  inhabitants,  and  some  affect  only,  or  mainly,  the 
property  owners,  on  whom  exclusively  or  largely  the  burden  of 
their  exercise  or  administration  falls.  In  the  ordinary  municipal 
charters,  the  essential  differences  between  these  powers  have  not 
been  sufficiently  regarded,  and  in  consequence  adequate  checks 
upon  their  abuse  have  not  been  provided. 

§  15.  The  general  rigJU  of  suffrage  will  remain,  and  in  the  au- 
thor's judgment,  ought,  at  least,  as  respects  the  popular  branch  of 
the  municipal  council,  to  remain  as  extensive  in  the  municipality 
as  in  the  state;  and  all  schemes  of  municipal  reform,  whatever 
their  merit,  based  upon  restricting  it  within  narrower  limits  than 
those  here  suggested,  are  simply  impracticable.^  But  if  special  or 
extra-municipal  powers  be  granted,  not  affecting  civil,  political,  or 
other  rights  which  concern  all,  but  which  involve  directly  the  ex- 
;3)enditure  and  payment  of  money,  it  is  but  just  that  the  project 
should  be  required  to  have  the  support  of  a  majority  in  value  of 

^  The  obseryadons  upon  this  subject  stantial  measnre  of  reform  would  elevate 

f  Mr.  Seth  Low  in  his  diapter  in  Bryce's  and  strengthen  the  character  of  our  pop- 

ork,  before  referred  to,  are  sound  and  ulation  ;    that,   in  the  language  of    the 

eighty.  We  extract  one  or  two  sentences  :  beautiful  prayer  read  here  every  day,  it 

^ Every  one  understands  that  universal  would  tend  'to  knit  together  the  hearts 

ffrage  has  its  drawbacks,  and  in  cities  of  all  persons   and    estates    within  this 

ese  defects  become  especially  evident.  .  .  realm.*    I  believe  it  would  add  to  the 

it  exists  in  the   United  States,  it  is  authority  of  the  decisions  of  Parliament, 

t  only  a  great  element  of  safety,  but  is  and  I  feel  satisfied  it  would  confer  a  lus- 

rhaps  the  mightiest  educational  force  to  tre,  which  time  could  never  dim,  on  that 

ISiich  the  masses  of  men  have  ever  been  benignant  reign  under  which  we  have  the 

In  a  country  where  wealth  has  happiness  to  live."    And  later,  in  1865, 

hereditary  sense  of  obligation  to  its  he  exclaimed  to  a  Birmingham  audience : 

iglibors,  it  is   hard  to  conceive  what  "  Who  is  there  that  will  meet  me  on  this 

Id  be  the  eondition  of  society  if  uni-  platform,  or  will  stand  upon  any  platform, 

■"^vX  suffrage  did  not  compel  every  one  and  will  dare  to  say,  in  the  hearing  of  an 

ving  property  to  consider,  to  some  ex-  open  meeting  of   his   countrymen,    that 

t  at  least,  the  well-being  of  the  whole  these  millions  for  whom  I  am  now  plead- 

^^□unonity."    1  Bryce,   Am.  Com.,  684,  ing  are  too  degraded,  too  vicious,  nnd  too 

destructive  to  be  entrusted  with  the  elec- 

Mr.  Brijght  gave  eloquent  expression  to  tive  franchise  f     I,  at  least,   will  never 

sentiments  in  the  peroration  of  his  thus  slander  my  countrymen.     I    claim 

in  the  House  of  Commons,  March  for  them  the  right  of  admission,  through 

1859,  on  Lord  Derby's  Reform  Bill :  "  I  their    representatives,     into     the     most 

endeavored  to  stand  on  the  rules  of  ancient  and  the  most  venerable  Parlia- 

V^^Vitical  economy,  and  to  be  guided  by  the  mcnt   which  at  this  hour  exists  among 

:her  rules  of  true  morality  ;  and  when  men  ;  and  when  they  are  thus  admitted, 

locating  a  measure  of    reform    larger  and  not  till  then,  it  may  be  truly  said 

Q  tome  are  prepared  to  grant,  I  appear  that  England,  the  august  mother  of  free 

^^^  that  character,  for  I  believe  that  a  sub-  nations,  herself  is  free." 

VOL.  I.  —  3 
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those  who  must  pay  the  expense.  No  small  proportion  of  cor- 
ruption and  abuse  in  municipalities  has  had  its  source  in  their 
authority  to  make  public  and  local  improvements.  The  power  is 
usually  conferred  without  sufl&cient  care,  and  the  rights  of  the  prop- 
erty owners  (often  made  liable  for  the  whole  cost  of  the  improve- 
ment or  amount  of  the  expenditure)  are  not  sufficiently  respected 
and  guarded.  In  many  of  its  more  important  aspects  a  modem 
American  city  is  not  so  much  a  miniature  State  as  it  is  a  business 
corporation,  —  its  business  being  wisely  to  administer  the  local 
affairs  and  economically  to  expend  the  revenues  of  the  incorporated 
community.  As  we  learn  this  lesson  and  apply  business  methods 
to  the  scheme  of  municipal  government  and  to  the  conduct  of  muni- 
cipal affairs,  we  are  on  the  right  road  to  better  and  more  satisfactory 
results.^ 

§  16.  As  it  is  the  part  of  wisdom  to  organize  municipal  corpo- 
rations under  general  laws  so  that  defects  and  abuses,  being  gen- 
erally seen  and  felt,  will  be  the  more  speedily  and  better  remedied 
by  the  legislature,  so  municipal  corporations  should  be  shorn  of 
the  power  to  grant  special  privileges,  except  under  ordinances 
general  in  their  character,  and  which,  on  equal  or  fair  terms,  will 
make  them  available  to  all.  The  courts,  too,  have  duties,  the  most 
important  of  which  is  to  require  these  corporations,  in  all  cases,  to 
show  a  plain  and  clear  legislative  grant  for  the  authority  they  assume 
to  exercise ;  to  lean  against  constructive  powers,  and,  with  firm  hands, 
to  hold  them  and  their  officers  within  chartered  Kmits.  As  a  rule 
this  duty  has,  in  our  judgment,  been  faithfully  performed. 

§  17.  If  we  analyze  tJie  complex  powers  usually  conferred  upon  a 
municipality  in  this  country  we  shall  discover  that  these  are  of  two 
general  classes,  viz.,  1.  Those  which  relate  to  health,  good  govern- 
ment, efficient  police,  &c.,  in  which  all  the  inhabitants  have  an 
equal  interest  and  ought  to  have  an  equal  voice.  2.  Those  which 
directly  involve  the  expenditure  of  money,  and  especially  those 
relating  to  local  improvements  the  expense  of  which  idtimately 
falls  upon  the  property  owners.  As  respects  these,  the  controlling 
voice  ought  to  be  with  those  who  have  to  bear  the  burden.  No 
municipal  management,  will,  in  the  long  run,  be  other  than  extrav- 
agant and  unwise  where  the  members  of  the  governing  body  have 
no  substantial  interests  in  the  municipality,  and  where  they  have 
more  to  gain  by  plundering  than  by  protecting  it.  To  insure  good 
government  there  must  be  a  real  identity  of  interest  between  the 

^  1  Bryce,  Am.  Com.,  chap.  Hi.  p.  625.     AiiUt  sec.  12  a  and  note. 
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members  of  the  governing  body  and  the  municipality.  The  prob- 
lem of  satisfactory  municipal  rule  in  populous  cities  is  one  which 
is  urgently  demanding  solution,  but  it  is  also  one  which,  it  is  feared, 
must  be  slowly  wrought  out  by  experience.  It  is  estimated  that 
the  indebtedness  of  the  public  and  municipal  corporations  in  this 
country  already  exceeds  $1,000,000,000 ;  much  of  it  was  created 
without  the  sanction  of  those  who  will  have  to  pay  it,  and  it  is  in 
many  places,  especially  in  the  newer  States,  pressing  with  heavy 
weight  upon  the  burdened  taxpayer.  A  remedy  is  imperatively  de- 
manded, and  suggestions  herein  made  have  been  offered  in  the  hope 
that  some  of  them  may  not  be  wholly  undeserving  of  attention. 

But  with  all  the  drawbacks  we  have  mentioned  (many  of  which 
are  remediable)  our  system  of  popular  municipal  organization  and 
local  administration  is,  beyond  controversy,  the  fairest  to  the  indi- 
vidual citizen,  and,  on  the  whole,  the  most  satisfactory  in  its  opera- 
tions and  results,  of  any  that  have  yet  been  devised.     Any  other 
conclusion  would  be  equivalent  to  admitting  that  the  people  are 
incapable  of  enlightened  self-government ;  that  holders  of  property 
ought  alone  to  be  respected,  and  alone  to  be  invested  with  political 
and  municipal  rights ;  that  the  few  ought  to  govern  the  many ;  and 
that  our  representative  system,  the  flower  of  modem  civilization, 
based  upon  the  equal  right  of  every  man  to  a  voice  in  the  local  and 
ipeneral  government,  is  a  failure.    That  it  is  a  failure  we  cannot  admit, 
^hat  it  is  not  a  failure  is  demonstrated  by  the  experience  of  more 
*han  two  centuries.     It  is  not  improbable  that  we  sometimes  over- 
estimate the  shortcomings,  chiefly  felt  in  the  larger  cities,  in  the 
j:>nictical  workings  of  our  municipal  system,  for  the  system  is  an  open 
o  ne,  in  which  all  are  interested  to  bring  its  abuses  into  the  light  of 
cJajr.     The  fine  observation  of  Lord  Bacon  fitly  applies :   "  The  best 
^crvcrnTTients  are  always  subject  to  be  like  the  fairest  crystals,  wherein 
^n^er^  icicle  or  grain  is  seen,  which  in  a  folder  stone  is  never  perceived^ 

^    It  is  frequently  said  that  New  York     of  the  city  of  New  York  for  1888  and  1889 

IS  among  the  worst  governed  of  cities.  The     will  appear  from  the  foUowing  table: — 

complexity  and  ouuniitude  of  its  munici-  ,„„„ 

-rvfti    %.       /.  ^        .1  .  .      Pinance       Depart-  1888.  1889. 

^1     functions    necessarily    present    great       ^^„,  ^      3276,000  00        $287,000  00 

*™^CulUe8  in    the    way    of   thorough   and     Law  Department  .        250,&44  00  210.544  OU 

efficient    administration.       Abuses     are     Public  Works  .    .    8,180,309  00       8,124.221  00 

^^cult  entirely  to  suppress.     The  city  P"^»«  P"»"    •    •  1.014,650  00  1,212,200  00 

V»a»    ->.v             #     \-     '^           J              i»  Charltlet  and  Cor- 

W  ^^*  ""^  chanties  and  corrections,  a  ^„^^^  2.348.872  00  2,197.0.-i0  00 

"•^  aepartment,  a  department  of  public  Health  Department  304.277  00  413,aoo  00 

P*^"^  of  public  works,    of  health,    of  po-  Police       ....  4,416,255  66  4.409,550  94 

H  Of  street  cleaning,  of  fire,  of  educa-  Street  cleaning     .  1.259,459  00  1.272,040  54 

tm«         .              •  ^          c      ^1.                              Fire 1,976,492  00  2,130,043  00 

^^0^-     Appropriations  for  these  purposes  ^axei.  and  assess- 

wt  the  year  1889    amounted  to  nearly       ments  ....       112,ooo  00  117.200  00 

twenty  millions  of  dollars.     Tlie  ag^:regate     Education    .    .    .     4,303.167  00        4.079.0n8  86 
appropriations  for  the  several  departments  «19,o25,625  66    ii?19,464,158  ^ 
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CHAPTER  IL 

CORPORATIONS  DEFINED  AND  CLASSIFIED.  —  PRIVATE,  PUBLIC,  AND 
MUNICIPAIi  CORPORATIONS  DISTINGUISHED.  —  THE  NEW  ENGLAND 
TOWN. 

§  18  (9  a).  Corporation  defined.  —  A  corporation  is  a  legal  institU' 
tion,  devised  to  confer  upon  the  individuals  of  which  it  is  composed 
powers,  privileges,  and  immunities  which  they  would  not  other- 
wise possess,  the  most  important  of  which  are  continuous  legal 
identity  or  unity,  and  perpetual  or  indefinite  succession  under  the 
corporate  name,  notwithstanding  successive  changes,  by  death  or 
otherwise,  in  the  corporators  or  members.  It  conveys,  perhaps, 
as  intelligible  an  idea  as  cia  be  given  by  a  brief  definition  to  say 
that  a  corporation  is  a  legal  person,  perfectly  distinct  from  the  mem- 
bers which  compose  it,  having  a  special  name,  and  having  such 
powers,  and  such  only,  as  the  law  prescribes.  The  most  accurate 
:3iotions  of  complex  subjects  come  not  from  definition,  but  descrip- 
tion ;  and  in  the  course  of  the  present  work  we  shall  describe  the 
slass  of  corporations  with  which  it  deals,  by  their  creation,  consti- 
ution,  faculties,  powers,  objects,  duties,  and  liabilities.  Some  of 
le  definitions  and  deductions  in  the  earlier  reports  amuse  by  their 
^laintness,  but  are  without  much  practical  value.  "As  touching 
^corporations,"  says  Lord  Coke,  "the  opinion  of  Manwood,  chief 
l=>^ron,  was  this:  that  they  were  invisible,  immortal,  having  no 
^^^ouscience  or  soul ;  and  therefore,  no  subpoena  lieth  against  them ; 
they  c5annot  speak,  nor  appear  in  person,  but  by  attorney."  ^ 

Chief- Justice  Marshall's  description  of  a  corporation  is  remarkable 

^or   its  general  accuracy  and  felicitous  expression:  "A  corporation 

^^  an  artificial  being,  invisible,  intangible,  and  existing  only  in  con- 

^i3aplation  of  law.     Being  the  mere  creature  of  the  law,  it  possesses 

^^ly  those  properties  which  the  charter  of  its  creation  confers  upon 

^^»  either  expressly  or  as  incidental  to  its  very  existence.    These 

^^  such  as  are  supposed  to  be  best  calculated  to  effect  the  object 

t^^  'Which  it  is  created.     Among  the  most  important  are  immortality 

Uu  the  legal  sense  that  it  may  be  made  capable  of  indefinite  duration], 

^^4,  if  the  expression  may  be  allowed,  individuality,  —  properties 

^y  which  a  perpetual  succession  of  many  persons  are  considered 

1  2  Bolst.  288;  Willc.  Corp.  15.    Ante,  sec  8. 
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as  the  same,  and  may  act  as  a  single,  individual.  They  enable 
a  corporation  to  manage  its  own  affairs,  and  to  hold  property  with- 
out the  perplexing  intricacy,  the  hazardous  and  endless  necessity,  of 
perpetual  conveyances  for  the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men, 
in  succession,  with  these  qualities  and  capacities  that  corporations 
were  invented  and  are  in  use.  By  these  means  a  perpetual  suc- 
cession of  individuals  are  capable  of  acting  for  the  promotion  of 
the  particular  object  like  one  immortal  being."  ^  Thus,  though  the 
members  change,  the  corporation  itself  remains  in  its  legal  person- 
ality and  unity  the  same,  all  of  its  members,  past  and  present, 
constituting  in  law  but  one  person,  in  the  same  manner  as  the 
Thames  or  the  Mississippi  is  still  the  same  river,  though  the  parts 
composing  it  are  constantly  changing.^  The  above  observations 
are,  in  general,  applicable  to  all  corporations,  private  as  well  as 
public  and  municipal 

§  19  (9  b).  Municipal  CorporationB  defined. —  k  municipal  corpo- 
ration, in  its  strict  and  proper  sense,  is  the  body  politic  and  corpo- 
rate constituted  by  the  incorporation  of  the  inhabitants  of  a  city  or 
-JxDwn  for  the  purposes  of  local  government  thereo£  Municipal 
corporations  as  they  exist  in  this  country  are  bodies  politic  and 
corporate  of  the  general  character  above  described,  established  by 
law  partly  as  an  agency  of  the  State  to  assist  in  the  civil  gov- 
ernment of  the  country,  but  chiefly  to  regulate  and  administer 
the  local  or  internal  affairs  of  the  city,  town,  or  district  which  is 
incorporated.^ 

*  Dartmouth  College  v.  Woodward,  4  tive  Unguage,  but  the  simile  of  the  ele- 
Wheat.  636,  1819.  Other  definitions :  4  gant  English  commentator  is  not  only 
Black.  Com.  37  ;  1  Kyd,  Corp.  13 ;  Grant,  striking,  but  accurate.  "  All  of  the  indi- 
Corp.  3,  4  ;  Angell  &  Ames,  Corp.  sec.  1;  ridual  members,"  present  and  future,  *'are 
Glover,  Corp.  3,  6.  WiUcock  declines  to  but  one  person  in  law,  —  a  person  that 
define,  but  describes  corporations.  Munic.  never  dies,  in  like  manner  as  the  rirer 
Corp.  15.  The  last-named  author  ob-  Thames  is  still  the  same  river,  though  the 
serves  that  "a  corporation  continues  the  parts  which  compose  it  are  changing  every 

.    same  body  politic  from  its  creation  to  its  instant."     1  Black.  Com.  468. 
dissolution,  unaltered  by  the  revolution        •  '*A  body  poUtic,"  says  Lord   Coke, 

of  ages  or  the  successive  changes  of  its  ''  is  a  body  to  take  in  succession,  framed 

members,   so  that   it   is  unnecessary  to  as  to  its  capacity  by  policy,  and  therefore 

make   grants  to  them  and   their  succes-  is  called    by  Littleton  (sec  418)  a  bodjf 

sors,  or  to  declare  their  obligations  bind-  politic ;  it  is  called  a  corporation,  or  body 

ing  on  their  successors."    lb.  IQ;  Glover,  corporate,  because  the   persons  are  made 

8  ;  Grant,  5  ;  7  Yin.  Abr.  358,  363.  Ante,  into  a  body,  and  are  of  capacity  to  take, 

sec.  8.  grant,  &c.,  by  a  particular  name."  Viner, 

*  Glover,  8  ;  1  Black.  Com.  468.  It  is  Abr.  Corp.  (a  2).  A  municipal  eorporaticn 
scarcely  ever  quite  safe  to  express  or  even  is  dUo  defined  to  he  "An  investing  the 
to  illustrate  a  legal  proposition  in  figura-  people  of  a  place  with  the  local  govern* 
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§  20.  Same  subject  —  We  may,  t?ierefore,  define  a  municipal  cor- 
poratian  in  its  historical  and  strict  sense  to  be  the  incorporation, 
by  the  authority  of  the  government,  of  the  inhabitants  of  a  par- 
ticular place  or  district,  and  authorizing  them  in  their  corporate 
capacity  to  exercise  subordinate  specified  powers  of  legislation  and 
regulation  with  respect  to  their  local  and  internal  concerns.  This 
power  of  local  government  is  the  distinctive  purpose  and  the  dis- 
tinguishing feature  of  a  municipal  corporation  proper.^  The  phrase 
"  municipal  corporation  "  is  used  with  us  in  general  in  the  strict  and 
proper  sense  just  mentioned  ;  but  sometimes  it  is  used  in  a  broader 
sense  that  includes  also  public  or  quasi  corporations,  the  principal 
purpose  of  whose  creation  is  as  an  instrumentality  of  the  State,  and 
not  for  the  r^ulation  of  the  local  and  special  affairs  of  a  compact 
community.' 

ment  thereof."    SaUc.  183.     "This  latter  legislative  powers  for  the  local  civil  gov- 

description,"  aaLyu  Mr.  Justice  Nelson,  in  emment  and  police  regulation  of  the  in- 

the  People  v,  Morris,  13  Wend.  325,  334  habitants  of  particular  districts  included 

(1835)  "is  the  most  appropriate,  and  is  jus-  in    the  boundaries  of  the  corporation;" 

tified  by  the  history  of  these  institutions,  and  it  was  accordingly  held  that  an  hi- 

and  the  nature  of  the  powers  with  which  corporated  board  of  public  schools  teas  not 

they  were,  and  are,  invested."     It  is  also  a  municipal  corporation  within  the  mean- 

t'quoted  by  Campbell,  C.  J.,  in  the  People  ing  of  an  Act  declaring  that  no  person 

V,  Hurlburt,  24  Mich.  44  (1871).    Post,  shall  be  eligible  to  a  certain  office  who 

sec.  183.   The  English  Municipal  Corpora-  shall  hold  any  office  under  a  municipal 

tions  Act  1BS2  applies  to  certain  described  corporation.     Heller  v.  Stremmel,  supra. 

incorporated  towns,  cities,  and  places;  and  In  Wisconsin  the  term  "municipal  cor- 

it  clearly  defines  the  words  "municipal  poration,"  as  used  in  the  Constitution  of 

corporations"  as  used  in  the  Act,  thus  :  the  State,  does  not  include  towns  (Noiton 

"Municipal  corporation  means  the  body  v.  Peck,  3  Wis.  714);  and  when  used  in 

corporate  constituted  by  the  incorporation  StcUuUsii  is  presumed  to  be  used  in  the 

of  the  inhabitants  of  a  borough "  (sec.  7).  sense  in  which  the  term  is  used  in  the 

"  The  nmnicipal  corporation  acts  by  its  Constitution,  unless  a  different  legislative 

GoancU,  which  shaU  exercise  aU  the  pow-  intention  appears  ;  and  under  the  legisla- 

ers  Tested  in  the  corporation.     The  coun-  tion  of  that  State  municipal  corporations, 

Gil  consists  of  the  mayor,  aldermen,  and  properly  and  strictly  so  called,  do  not  in- 

conncilloTS."  (sec.  10.)  elude  towns   not   chartered,  school    dis- 

1  2  Bouv.  Law  Diet.  21 ;  2  Kent,  275  ;  tricts,  or  other  quasi  corporations.     Ea- 

X^eople  V,  Morris,  supra.  Ante,  sees.  9,  12,  ton  v.  Manitowoc  Co.  (power  to  purchase 

14,  17, 19  ;  pod,  sees.  21,  22,  23,  46,  58.  and  hold  tax  certificates),  44   Wis.    489 

Hellerr.Stremmel,  52Mo.309(1873);  (1878).     Pos^,  sec  48,  note.     "Tlieword 

State  V.    LeffingweU,   54  Mo.    458,  471,  'municipal,'    as   originaUy  used    in    its 

^.-(1873).    This  last  case  discusses  the  mean-  strictness,   applied  to  cities  only.     The 

ing    of   the  terms   "municipal    corpora-  word  now  has  (in  the  legislation  of /oic-'^) 

tions  "  and  "  corporations  for  municipal  a  much  more  extended  meaning,  and  when 

purposes,"  as  used  in  the  Constitution  of  applied  to  coi-porationa,  the  wonls  'polit- 

the  State.     Post,  sec  49.     "The  defini-  ical,'  'municipal,' and  'public  '  are  used 

tion  of  a  municipal  corporation,"  says  the  interchangeably."    Rothrock,  J.,  in  Curry 

Supreme  Court  of  Missouri,  "would  only  v.  District  Township  of  Sioux  City,  62 

include  organized  cities  and  towns  and  Iowa,  102,  construing  a  special  act.    Post, 

other  like  organizations  with  political  and  sec.  22,  n.    In  the  legislation  of  Illinois 
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§  21.  Creation  and  Powers.  —  Like  other  corporations,  municipal 
corporations  must  with  us  be  created  hy  siattUe,  They  possess  no 
powers  or  faculties  not  conferred  upon  them,  either  expressly  or  by 
fair  implication,  by  the  law  which  creates  them  or  by  other  statutes 
applicable  to  them.  Persons  residing  in  or  inhabiting  a  place  to 
be  incorporated,  as  well  as  the  place  itself,  are  —  both  the  persons 
and  the  place  —  indispensable  to  the  constitution  of  a  municipal 
corporation.^  Artificial  stcccession  also  is  of  the  essence  of  such  a 
corporation.  Municipal  corporations  are  created  and  exist  for  the 
public  advantage,  and  not  for  the  benefit  of  their  officers  or  of  par- 
ticular individuals  or  classes.  The  corporation  is  the  artificial  body 
created  hy  the  law,  and  not  the  officers,  since  these  are,  from  the 
lowest  up  to  the  councilmen  or  mayor,  the  mere  ministers  of  the 
corporation.  Even  the  council,  or  other  legislative  or  governing 
body,  constitutes,  as  it  has  been  well  remarked,  neither  (he  corpora- 
tion, nor  in  themselves  a  corporation.^  It  is  quite  impossible  in 
any  brief  space  to  convey  an  adequate  idea  of  the  exact  nature  and 
properties  of  an  American  municipal  corporation.  There  is  nothing 
in  the  law  more  complex  and  abstruse.  Although  the  inhabitants 
of  a  place  be  incorporated,  they  do  not  constitute  the  corporation ; 
neither,  as  we  have  just  observed,  is  it  constituted  by  the  governing 
body.  Notwithstanding  Mr.  Kyd*s  criticism,  the  corporation  is  in- 
visible, for,  although  we  may  see  all  the  inhabitants,  or  all  of  the  offi- 
cers, we  do  not  see  the  legal  body  —  ideal  person,  —  which  makes 
the  corporation,  as  we  see  an  army ;  but  this  is  a  property  common 
to  all  corporations.^  An  additional  complexity  in  municipal  cor- 
porations arises  out  of  the  various  and  diverse  powers  usually 
conferred,  giving  them,  as  they  exist  among  us,  an  extremely  compos- 
ite character.  The  primary  and  fundamental  idea  of  a  municipal 
corporation  is  an  institution  to  regulate  and  administer  the  internal . 
concerns  of  the  inhabitants  of  a  defined  locality  in  matters  peculiar 
to  the  place  incorporated,  or  at  all  events  not  common  to  the  state 
or  people  at  large;  but  it  is  the  constant  practice  of  the  States  in 
this  country  to  make  use  of  the  incorporated  instrumentality,  or  of 
its  officers,  to  exercise  powers,  perform  duties,  and  execute  functions 

an  incorporated  "town  "  and  an  incorpor-  ^  Galesburg  v.  Hawkinaon,  75  IlL  156 

ated    "village**  are  one  and   the    same  (1874).     Pos^,  sec.  183. 

thing.     Enfield  v.  Jordan,  119  U.  S.  680;  «  Reg.  r.  Paramore,  10  Ad.  &  £1.  286  ; 

Martin  v.  People,  87  111.  624.    Mr.  Jus-  Reg.  t>.  York,  2  Q.  B.  850;  Grant,  857; 

tice  Bradley,  in  Enfield  v,  Martin,  supra.  Glover,  4  ;  Harrison  v,  WiUiania,  8  Banu 

at  page  685,  considers  the  meaning  of  the  &  Cress.  162  ;  Brown  v.  Gates,  15  W.  Ya. 

words  ''town  '*  and  "  vilLige"  as  used  in  (citing  text)  131.    Pod,  sec  40. 

New  England,  New  York,  the  Southern,  ^  Ante,  sec.  8. 
the  Middle,  and  the  Western  States. 
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that  are  not  strictly  or  properly  local  or  mnnicipal  in  their  nature, 
but  which  are,  in  fact,  state  powers,  exercised  by  local  officers, 
within  defined  territorial  limits ;  and  it  is  important,  as  we  shall 
hereafter  see,  to  keep  this  distinction  in  mind.  In  theory,  the  two 
classes  of  powers  are  distinct ;  but  the  line  which  separates  the  one 
from  the  other  is  often  difficult  to  trace.  The  point  may  be  illus- 
trated from  the  English  law ;  If  the  king  incorporate  a  town,  its 
officers  will  have  no  implied  power  as  conservators  or  justices  of 
the  peace,  —  express  words  are  necessary  to  confer  this  power;  and 
when  they  act  in  the  latter  capacity,  it  is  not  because  they  are  cor- 
porate officers,  but  because  of  powers  expressly  annexed  to  their 
corporate  offices ;  and  the  two  capacities  remain  distinct,  although 
united  in  the  same  person**  The  subject  itself  will  be  elsewhere 
discussed.  The  name  of  the  municipal  corporation,  its  boundaries, 
Us  officers,  its  powers,  its  duties,  and  the  like,  are  subjects  regulated 
by  legislative  enactment,  and  will  be  hereafter  noticed. 

§  22  (10).  Pabllo  and  Municipal  Corporations  distinguished.  —  Cor- 
porations intended  to  assist  in  the  conduct  of  local  civil  government 
are  sometimes  styled  political,  sometimes  public,  sometimes  civil, 
and  sometimes  municipal,  and  certein  kinds  of  them  with  very  re- 
stricted powers,  quasi  corporations,  —  all  these  by  way  of  distinction 
from  private  corporations.    All  corporations  intended  as  agencies  in 
the  administration  of  civil  government  are  public,  as  distinguished 
from  private  corporations.     Thus  an  incorporated  school-district,  or 
county,  as  well  as  city,  is  a  public  corporation  ;  but  the  school-dis- 
trict or  county,  properly  speaking,  is  not,  while  the  city  is  a  muni- 
ipal  corporation.*    All  municipal  corporations  are  public  bodies, 
reated  for  civil  or  political  purposes ;   but  all  civil,  political,  or 

^  I  Eyd,  S27  ;  People  v.  Harlbart,  24  be  sued,  but  not  liable  for  trespasses  com- 

ich.  44  (1871),  per  Campbell,  C.  J.;  s.  c.  mitted  by  their  officers.     School  District 

Am.  Law  Bey.  876;  8.  c.  9  Am.  Rep.  103;  v.  Williams,    38   Ark.    454.     In  Iowa  a 

.  p.    People  V.  Detroit,    28   Mich.    228  school  district  is  a  municipal  corporation 

1873)  ;  8.  c.  15  Am.  Rep.  202  {posit  sees,  within  the  meaning  of  the  act  authorizing 

2,  78),  in  which  the  nature  of  municipal  the  issue  of  bonds  by  such  corporations. 

orporations  and  the  purposes  of  their  ore-  Curry  v.  District  Township  of  Sioux  City, 

tiou  are   fully  discussed  by  Cooley,  J.  68   Iowa,   102.     In  Louisinna  the  polios 

^^C'he  text  quoted  and  the  distinction  ap-  juries  of  the  several  parishes  are  munici- 

!l>roved,  and  made  the  basis  of  the  decision,  pal  corporations.     Police  Jury  of  Ouachita 

^'^   Beach  v.   Leahy,  11   Kansas,   23,  30  v.  Monroe,  38  La.  An.  630.     "Municipal 

C  1878).  corporations,"  as  used  in  the  amendment 

*  Ante,  sees.  9,  12,  14,  17,  19,  20,  and  to  the  Constitution  of  Afinnesota  relating 

Tiote.     White  v.  Commissioners,  90  N.  C.  to  the  assessment  of  property  for  local 

437  ;  Schultes  v.  Eberly,  82  Ala.  242.     In  improvements,  held   to  include  counties. 

Arkansas,  school'distriets   are  by  statute  Dowlan  v.  County  of  Sibley,  86  Minn. 

qwisi  corporations,  with  power  to  sue  and  480.    Supra,  sec.  20,  and  note. 
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public  corporations  are  not,  in  the  proper  use  of  language,  muni- 
cipal corporations.  The  phrase  "  municipal  corporations/'  in  the 
contemplation  of  this  treatise,  has  reference  to  incorporated  villages, 
toums,  and  cities,  with  power  of  local  administration,  as  distin- 
guished from  other  public  corporations,  such  as  counties  and  quasi 
corporations.^ 

§  23.  Same  subject.  —  The  dvitinctian  hetween  municipal  corpora- 
tions proper,  such  as  chartered  towns  and  cities,  or  towns  and  cities 
voluntarily  organized  under  general  incorporating  acts,  such  as 
exist  in  a  number  of  the  States,  and  involuntary  quasi  corporations, 
such  as  counties,  has  been  very  clearly  drawn  by  the  Supreme  Court 
of  Ohio  :  "  Municipal  corporations  proper  are  called  into  existence 
either  at  the  direct  solicitation  or  by  the  free  consent  of  the  persons 
composing  them,  for  the  promotion  of  their  own  local  and  private 
advantage  and  convenience."  On  the  other  hand,  "  Counties  are  at 
most  but  local  organizations,  which,  for  the  purposes  of  civil  admin- 
istration, are  invested  with  a  few  functions  characteristic  of  a  cor- 
porate existence.  They  are  local  subdivisions  of  the  State,  created 
by  the  sovereign  power  of  the  State,  of  its  own  sovereign  will,  with- 
out the  particular  solicitation,  consent,  or  concurrent  action  of  the 
people  who  inhabit  them.  The  former  (municipal)  oi^nization  is 
asked  for,  or  at  least  assented  to,  by  the  people  it  embraces;  the 
latter  organization  (counties)  is  superimposed  by  a  sovereign  and 
paramount  authority."  '  "A  municipal  corporation  proper  is  created 
mainly  for  the  interest,  advantage,  and  convenience  of  the  locality 
and  its  people  ;^  a  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  State  at  large,  for  purposes  of  polit- 
ical organization  and  civil  administration,  in  matters  of  finance, 
of  education,  of  provision  for  the  poor,  of  military  organization,  of 
the  means  of  travel  and  transport,  and  especially  for  the  general  ad- 

'  Hamilton  Go.  v.  Mighels,  7  Ohio  St.  local  affairs  of  the  commaDity;  and,  being 
109  (1857)  ;  Finch  v.  Board,  &c.,  30  Ohio  in  its  nature  and  objects  a  municipal  or- 
St.  37  ;  Askew  v.  Hale,  54  Ala.  639,  —  ap-  ganization,  the  legislature  may,  unless  re- 
proving text ;  Greene  County  v,  Eubanks,  strained  by  the  Constitution,  or  some  one 
80  Ala.  204  ;  Lawrence  County  v.  Chat-  of  those  fundamental  maxims  of  right  and 
teroi  R.  R.  Co.,  81  Ky.  225  ;  Manuel  v.  justice  with  respect  to  which  all  govem- 
Com mission ers,  98  N.  C.  9  ;  Cathcart  v,  ments  and  society  are  supposed  to  be  or- 
Comstook,  56  Wis.  590.  ganized,  exercise  control  over  the  county 

2  Hamilton  Co.  v.  Mighels,  mpra.     A  agencies,  and  require  such  public  duties 

county  is  one  of  the  public  territorial  divia-  and  functions  to  be  performed  by  them  as 

ions  of  a  State.,  created  and  organized  for  fall  within  the  general  scope  and  objects 

public  ])olitical  purposes  connected  with  of  the  municipal  oi^nization.    Talbot  v, 

the  administration  of  the  State  govern-  Queen  Anne's  County,  60  Md.  245.     Post, 

ment,  and  si>ecially  charged  with  the  su-  chaps,  iv.,  xxiii. 

perintendence  and  administration  of  the  '  Post,  sec.  188.    Aide,  soet.  1(^^ 
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ministration  of  justiqe.  With  scarcely  an  exception,  all  the  powers 
and  functions  of  the  county  organization  have  a  direct  and  exclusive 
reference  to  the  general  policy  of  the  State,  and  ore,  in  fact,  but  a 
branch  of  the  general  administration  of  that  policy."  ^ 

§  24.  Same  subject.  —  An  incorporated  city  or  town  sometimes 
embraces  by  legislative  provision  two  distinct  corporations,  as  for 
example,  the  municipal  and  the  school  corporation  existing  within 
the  same  territory.  It  is  in  such  cases  a  distinct  corporation  for 
school  purposes,  and  under  the  statute  or  charter  may  be  bound  as 
such  for  the  contract  price  of  materials  furnished  and  labor  per- 
formed by  another  in  the  erection  of  a  school  building  for  such  cor- 
poration.^ More  generally,  however,  school-districts  are  organized  \ 
under  the  general  laws  of  the  State,  and  fall  within  the  class  of  cor-  ' 
porations  known  as  qiuisi  corporations.^ 

^  Hamilton  Co.  v,  Migbels,  7  Ohio  St.  we  think  such  liability  cannot  be  derived 
109.     In  this  case,  from  which  we  have  from  the  relations  of  the  |mrties,  either 
qnoted,   the  learned  jndge,  adverting  to  on  the  principles  or  the  precedents  of  the 
the  case  in  hand,  in  which  it  was  sought  common  law."     Followed,  Jacobs  v.  Ham- 
to  make  the  connty  liable  in  damages  to  ilton  Co.,  4  Fisher  Pat.  Cases,  81  (1862). 
one  who  suffered  a  personal  injury  from  Also  cited  and  followed  in  Wehn  v.  Gage 
the   neglect  of  the  commissioners  of  the  Co.,  5  Neb.  494  (1877),  where  it  was  held 
county  in  the  dischai^  of  their  official  that,  in  the  absence  of  a  statute  creating 
duties,  says :  *'  But,  it  is  said,  the  mem-  the  liability,  the  county  was  not  liable  to 
bers  of  the  board  of  connty  commissioners  an  action  by  reason  of  its  jail  being  so 
are  chosen  by  tho  electors  of  the  county,  erected  and  kept  as  to  become  an  actual 
and  hence  the  board  is  to  be  regarded  as  nuisance  to  persons  residing  near  it.     Sec. 
the  a^erUs  of  the  county,  for  whose  torts  22,  cited  and  approved.     Pulaski  County 
in  the  performance  of  official  duties  the  v.  Reeve,  42  Ark.  55  ;  State  v.  Leffingwell, 
county  ought  to  be  responsible.      True,  54  Mo.  458  (1873);  Askew  v.  Hale  Co.,  54 
the  people  of  the  connty  elect  the  board  Ala.  639  (1875);  s.  c.  25  Am.  Rep.  730. 
^f  connty  commissioners  ;  but  they  also  See  also  Soper  v.   Henry  Co.,  26  Iowa, 
^lect  the   sheriff    and  treasurer   of   the  264(1868);  Treadwell  v.  Commissioners, 
county.     Are  the  people  of  the  county,  11  Ohio  St.  190  ;  Angell  &  Ames,  sees.  14, 
therefore,    responsible    for    the     malfea-  23,  24,  25.    Post,  sees.  57,  66,  also  chapter 
sauces  in  office  of  the  sheriff  or  for  the  on  Actions,  sees.  963,  965,  966,  1014. 
>fficial  defalcations  of  the   connty  treas-        ^  Princeton  v,  Gebhart,  61   Ind.   187; 
irer?    This  will  not  be  pretended.  .  .  .  Inglis  v.  Hughes,  61  Ind.  212  ;  Wright  r. 
We  cannot  but  think  that  county  com-  Stockman,  59  Ind.  65 ;  Sheffield  r.  An- 
lissioners  are  not  agents  or  represents-  dress,  56  Ind.  157. 
'^t-ivea  of  the  county  in  any  sach  sense  or        •  Harris  v.  School   District,  8  Foster, 
^^^^lanner  as  to  rendej^^e  people  of  the  28  (N.  H.)  58,  61   (1853).    Speaking  of 
^:^onnty  justly  answecable   for  their  neg-  the  powers  of  separate  school-districts  not 
-^  «ct ;  even  if  the  neglect  be  such  as  would  included  in  a  municipality,  and  of  their 
^^reate  a  civil   liability  against  a  natural  officers,  Bell,  J.,  in  the  case  just  cited, 
'(^rson  or  a  municipal  or  private  corpora-  observes :  "These  little  corporations  have 
^iozL     It  is,"  he  adds,  "  undoubtedly  com-  sprung  into  existence  within  a  few  years, 
"^tent  for  the   legislature  to  make  the  and  their  corporate  powers  and  those  of 
X^eople  of  a  connty  liable  for  the  official  their  officers  are  to  be  settled  by  the  con- 
^elinqnendea  of  the  connty  commission-  structions  of  the  courts  upon  a  succession 
ars  ;  but  this  has  not  yet  been  done,  and  of  crude,  unconnected,  and  often  experi- 
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§  25  (10  a).  Same  subject.  DiBtiiiotlon  between  Pablio  and 
qnasi  and  Municipal  CorporationB.  —  Civil  corporations  are  of  dif- 
ferent grades  or  classes,  but  in  essence  and  nature  they  must  all  be 
regarded  as  public.  The  school-district  or  the  road-district  is  usually 
invested  by  general  enactments  operating  throughout  the  State 
with  a  corporate  character,  the  better  to  perform  within  and  for  the 
locality  its  special  function,  which  is  indicated  by  its  name.  It  is 
but  an  instrumentality  of  the  State,  and  the  State  incorporates  it 
that  it  may  the  more  effectually  discharge  its  appointed  duty.  So 
with  couv^ties.  They  are  involuntary  political  or  civil  divisions  of 
the  State,  created  by  general  laws  to  aid  in  the  administration  of 
government.  Their  powers  are  not  uniform  in  all  the  States,  but 
these  generally  relate  to  the  administration  of  justice,  the  support  of 
the  poor,  the  establishment  and  repair  of  highways,  —  all  of  which 
are  matters  of  State,  as  distinguished  from  municipal  concern. 
They  are  purely  auxiliaries  of  the  State ;  and  to  the  general  statutes 
of  the  State  they  owe  their  creation,  and  the  statutes  confer  upon 
them  all  the  powers  they  possess,  prescribe  all  the  duties  they  owe, 
and  impose  all  liabilities  to  which  they  are  subject.^  Considered 
with  respect  to  the  limited  number  of  their  corporate  powers, 
the  bodies  above  named  rank  low  down  in  the  scale  or  grade  of 
corporate  existence ;  and  hence  have  been  frequently  termed  quasi 
corporations.^    This  designation  distinguishes  them  on  the  one  hand 

mental  enactments.    School-districts  are  in  powers.    The  liability  of  such  powen  to 
New  Hampshire  quasi  corporations  of  the  abuse  famishes  the  strongest  argumenta 
most  limited  powers  known  to  the  laws,  against  their  existence,"  as  a  committee 
They  have  no  powers  derived  from  usage,  might  load  the  district  with  debts,  tboo^ 
They  have  the  powers  expressly  granted  the  district  had  expressly  limited  their 
to  them,  and  such  implied  powers  as  are  authority.     See   also  Wilson  v.    School 
necessary  to  enable  them  to  perform  their  Dist,  32  (N.  H.)  118  (1855) ;  Foster  v. 
duties,  and  no  more.     Among  them  is  the  Lane,  10  Foster,  80  (N.   H.)  805,    816  ; 
power  to  vote  money  for  specified  purposes,  Giles  v.  School  Dist,  11  Fost  81  (K.  H.) 
and  the  power  to  appoint  committees  '  to  304  ;  Scales  v.  Chattahoochee  County,  iX 
carry  their  votes'  relative  to  those  par-  Ga.   225  (1870) ;  Rogers  v.  People,  68  lU. 
poses  'into   effect'      The    district   may  154  (1873),  citing  text    So  also  Beach  v. 
clearly,  by  their  votes  for  building  and  Leahy,  11  Kansas,  23, 30  (1 873).  A  school- 
repairing  schooLhoiises,  limit  the  expense  district  is  bound  by  the  contract  of  its 
to  a  definite  sum  ;  and  they  may  limit  the  board  for  repairs  of  its  school-house,  not- 
precise  repairs  or  the  exact  description  of  withstanding  that  a  given  sum  had  been 
the  school-house  to  be  built,  and  when  voted  for  such  repairs  and  expended  for 
this  is  done  the  committee  (appointed  to  such  object.     Conklin  v.  School  Dist  22 
'  carry  the  votes  into  effect ')  cannot  bind  Kansas,  521.   And  under  a  parol  contract 
the  district  by  exceeding   those  limits.  Cases  in  note  2,  supra. 
These  committees  are  special  agents,  with-        ^  Ante,  sees.  9, 12, 14, 17, 19-28.    Pod 
out  any  general  powers  over  the  affairs  of  sees.  46,  963-966,  1014. 
the  district,  and  their  powers  are  confined        >  Hamilton  County  «.  Gkorott,  62  Te7 
to  a  special  purpose  ;  and  no  inference  can  602. 
be  drawn  from  the  general  nature  of  their 
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from  private  corporations  aggr^ate,  and  on  the  other  from  muni- 
cipal corporations  proper,  such  as  cities  or  towns  acting  under 
charters,  or  incorporating  statutes,  and  which  are  invested  with 
more  powers  and  endowed  with  special  functions  relating  to  the 
particular  or  local  interests  of  the  municipality,  and  to  this  end  are 
granted  a  larger  measure  of  corporate  life. 

§  26.  Same  snbjeot. — It  will  appear  hereafter  that  nearly  all 
of  the  courts  have  drawn  a  marked  line  of  distinction  between  muni- 
cipal corporations  and  quasi  corporations,  in  respect  to  their  li-ahility 
to  persons  injured  hy  their  rieglect  of  duty  ;  holding  the  former  liable, 
without  an  express  statute  giving  the  action,  in  cases  in  which  the 
latter  are  not  considered  liable  imless  made  so  by  express  legislative 
enactment  One  reason  given  for  the  distinction  is,  that  with  re- 
spect to  local  or  municipal  powers  proper  (as  distinguished  from 
those  conferred  upon  the  municipality  as  a  mere  agent  of  the  State) 
the  inhabitants  are  to  be  regarded  as  having  been  clothed  with  them 
at  their  request  and  for  their  peculiar  and  special  advantage,  and 
that  as  to  such  powers  and  the  duties  springing  out  of  them,  the 
corporation  has  a  private  character,  and  is  liable,  on  the  like  prin- 
ciples and  generally  to  the  same  extent  as  a  private  corporation. 
This  subject  will  be  fully  examined  in  its  appropriate  place,  and  is 
alluded  to  here  only  for  the  purpose  of  noting  the  distinction  which 
has  been  made  between  municipal  and  public  corporations.^  But 
that  a  municipal  corporation  is  in  any  just  view  a  private  corpora- 
tion, or  possesses  a  double  character,  the  one  private  and  the  other 
jpublic,  although  often  asserted,  is  only  true  in  a  modified  sense.  In 
"their  nature  and  purposes,  municipal  corporations,  however  nunier- 
<^us  and  complex  their  powers  and  functions,  are  essentially  public.^ 


§  27.   Same  subject.     Concerning  the  distinction  mentioned  in  the 
ling  section,  the  following  views  may,  perhaps,  on  principle  be 


the  last  two  sentences  of  the  text,  as  they 
appeared  in  the  third  edition,  to  stand. 
But  to  prevent  misconception  he  now  adds 
that  while,  in  his  jud^ient,  a  municipal 
corporation  is  essentially  a  piiblic  and  not 
in  any  true  sense  &  private  corporation,  still 
it  does  not  follow  that  it  may  not  have, 
under  the  Constitutions  of  the  States,  cer- 
tain primordial  and  fundamental  rights, 
which,  although  they  are  not  beyond  legis- 
lative regulation,  are  nevertheless  beyond 
legislative  destruction.    See  post,  ch.  iv. 


^  PMt,  ch.  zziii.   Text  approved.    Han- 

on  V.  St.  Louis  County,  62  Mo.  813,  816 

1876) ;  Heller  v.  Stremmel,  52  Mo.  809 

1878) ;  Stete  v.  LeffingweU,  54  Mo.  458, 

71  (1878) ;  Union  Township  v.  Gibboney, 

4  Pa.  St  684. 

^  The  doctrine  of  thJb  priwUe  ehamder 

'€  municipal    corporatJona,   as    respects 

-•leir  property  rights,  is  argued  with  great 

^rce  by  Cooley,  J.,  in  People  v,  Detroit, 

Mich.  228 ;  8. 0. 15  Am.  Rep.  202.   See 

ch.  iv,  sees.  58,  72,  78.  In  the  Roman 

w,  see  ante,  sec  8.    The  author  allows 
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considered  as  sound.^  As  respects  the  usual  and  ordinary  legisla- 
tive and  governmental  powers  conferred  upon  a  municipality,  the 
better  to  enable  it  to  aid  the  State  in  properly  governing  that  por- 
tion of  its  people  residing  within  the  municipality,  such  powers  are 
in  their  veiy  nature  public,  although  embodied  in  a  charter  and  not 
conferred  by  laws  general  in  their  nature  and  applicable  to  the  en- 
tire State.  But  powers  or  franchises  of  an  exceptional,  or  extraordi- 
nary or  non-municipal  nature  may  be,  and  sometimes  are,  conferred 
upon  municipalities,  such  as  are  frequently  conferred  upon  individ- 
uals or  private  corporations.  Thus,  for  example,  a  city  may  be  ex- 
pressly authorized  in  its  discretion  to  erect  a  public  wharf  and  charge 
tolls  for  its  use,*^  or  to  supply  its  inhabitants  with  water  or  gas,  charg- 
ing them  therefor  and  making  a  profit  thereby.®  In  one  sense  such 
powers  are  public  in  their  nature  because  confen^ed  for  the  public  ad- 
vantage. In  another  sense  they  may  be  considered  private,  because 
they  are  such  as  may  be,  and  often  are,  conferred  up6n  individuals 
and  private  corporations,  and  result  in  a  special  advantage  or  benefit 
to  the  municipality  as  distinct  from  the  public  at  larga  In  this 
limited  sense,  and  as  forming  a  basis  for  the  implied  civil  liability 
for  damages  caused  by  the  negligent  execution  of  such  powers,  it 
may  be  said  that  a  municipality  has  a  private  as  well  as  a  public 
character.  And  so,  as  hereafter  shown,  a  municipality  may  have 
property  rights  which  are  so  far  private  in  their  nature  that  they 
are  not  held  at  the  pleasure  of  the  legislature.* 

§28  (11).  The  New  England  Town.  —  In  the  New  England 
States,  public  corporations  have,  in  many  respects,  a  peculiar  char- 
acter. In  some  insta:nces,  there  are  acts  incorpomting  cities,  giving 
them  defined  powers  and  providing  a  special  mode  of  government ; 
but  even  then  the  general  laws  in  relation  to  towns,  when  not  incon- 
sistent with  the  provisions  of  the  local  act,  ordinarily  apply  to  the 
places  specially  incorporated.  In  the  New  England  town  proper, 
the  citizens  administer  the  general  aSairs  in  person,  at  the  stated 
corpomte  or  town  meetings,  and  through  ofl&cers  elected  by  them- 
selves.^   The  towns  are  charged  with  the  support  of  schools,  the 

1  See  cases  cited  post,  sec:  66;  and  for  ^  Pittsburgh.  Grier,  22  Pa. -St. 58  (1853) ; 

illustrations  and  application  of  tlie  doc-  post,  sec.  118,  note,  and  the  chapter  xxiii. 

trine,  jH>st,  sees.  57,  58,  775  ;  also  chap,  on  Actions,  sees.  966,  967,  980. 

xxiii.,  Actions,  sees.  963-967,  1014,  1018.  *  76.,  post,  chap,  xxiii.  on  Actions. 

See  observations  of  ffuntf  J.,  in  Barnes  *  Chap,  iv.,  post, 

V.   District   of   Coliunbia,  91    U.   S.  640  »  In  t4)ums,  according  to  the  use  of  the 

(1875) ;  and  of  Gray,  C.  J.,  in  Hill  v.  Bos-  wonl  in  the  New  England  States  and  aome 

ton,  122  Mass.  344  (1877),  noted  vi/ra,  of  the  others,  the  citizens  administer  the 

sec.  965.  general  affairs  in  person,  in  town  meet* 


^ 
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relief  of  the  poor,  the  laying  out  and  repair  of  highways,  and  are 
empowered  to  preserve  peace  and  good  order,  maintain  internal  po- 
lice, and  direct  and  manage  generally,  in  a  manner  not  repugnant 
to  the  laws  of  the  State,  their  prudential  affairs ;  and  for  defraying 
these  and  all  necessary  and  lawful  charges,  they  may  levy  and  col- 
lect taxes.  Speaking  generally,  the  New  England  towns  are  organ- 
ized after  the  same  model;  and  an  exact  notion  of  their  character 
will  be  best  obtained  by  reference  to  the  leading  statutory  provisions 
in  Massachusetts  respecting  them,  given  in  the  note.^    The  town  in 


iDgs.     In  cities,  this  is  done  by  means  of  a  Harwlnton,  82  Conn.  131  ;  Dillon,  Man. 

mayor,   aldermen,  and  council,  to  whom  Corp.,  sees.  28-30. 

the  citizens  entrust  most  of  the  legislative  Summary    of   the    leading    statutory 

and  executive  powers  of  the  place.    State  provisums  in  Massachusetts  respecting 

V.  Glennon,  8  R.  I.  276,  278,  per  Staples,  toums :  — 

C.  J.      In  New  England,   **town"  is  a  1.  As  to  powers  and  duties. — They  are 
generic  term,  and  it  will  embrace  cities,  "  &0(2ie«  oor/)ora/e,  with  all  the  powers  here* 
unless  the  contrary  appears  in  other  parts  tofore  exercised  by  them,  and  subject  to 
of  the  statute  to  have  been  the  intent  of  all  the  duties  to  which  they  have  hereto* 
the  legislature.     lb.    The  reader  will  find  fore  been  subject"     Gen.  St.  1860,  chap, 
the  opinion  of  Oray,  C.  J.,  in  Hill  r.  Bos-  xviii.  sec.  1.     "Towns  may,  in  their  cor- 
ton,   122  Mass.  844 ;  8.  c.  23  Am.  Rep.  porate  cai)acity,  sue  and  be  sued  in  the 
332,  1877,    highly  instructive  as  to  the  name  of  the  town."    lb.  sec.    8.     They 
character  of   New    England  towns    and  may  hold  real  estate  and  personal  prop- 
cities.     As  to  general  liabilities,  there  is  erty  **  for  the  public  use  of   the  inhabit- 
no  substantial  distinction  between  cities  ants,"  and  also  "in  trust  for  the  support 
and  towns  under  the  legislation  of  Massa-  of  schools  and  the  promotion  of  education 
chosetts.     lb,  p.  854.  within  the  limits  of  the  town."    lb.  sec. 
1  Every  town  has  the  corporate  right  to  9.     They  may  make  contracts  necessary 
«end  representatives  to  tlft  General  Court  and  convenient  "  for  the  exercise  of  their 
{the  legislature).     If  by  a  majority  vote  a  corporate  powers,"   and   may  dispose  of 
to-wn  declines  to  send  a  representative,  the  their  corporate  property,    lb.  sees.   8,  9. 
ciisseuting  minority  cannot  legally  choose  "They  may,  at  legal  meetings,  grant  and 
^>ix^.    Opinion  Justices  Sup.  Court,  7  Mass.  vote  such  sums  as  they  judge  necessary 
S2^  ;  15  Mass.  537.    "Towns  in  Connecti'  for  the  following  purposes  :  For  the  sup- 
cs^-t^  as  in  the  other  New  England  States,  port  of  town  schools ;  for  the  relief,  &c., 
<^S4Br  from  trading  companies,  and  even  and  employment  of  the  ;>oor;  for  the  lay- 
^ix>xiQ    municipal  corporations    elsewhere,  ing  out  and  discontinuing  and  repair  of 
Tli^y    are    territorial    corporations,    into  AigrAiray« ;  for  procuring  the  writing  and 
^'ti"ic:h  the  State  is  divided  by  the  legis-  publishing  of  town  histories;  for  burial 
lutvmxe,  from  time  to  time,  at  its  discre-  grounds  ;  for  encouraging  the  destruction 
^*^^»i,  for  political  purposes  and  the  con-  of  noxious  animals;  for  all  other  luccs- 
^^^^i^ient    administration  of   government;  «iry  cAar^PM  arising  therein."   76.  sec.  10. 
t.u,-»y.  jj^yg  those  powers  only  which  have  "  May  make  necessary  by-laws,  not  repug- 
^*««?xx  expressly  conferred   upon  them  by  nant  to  the  laws  of  the  State,  for  directing 
*^tvi.te,  or  which  are  necessary  for  con-  and  managing  the  prudential  affairs,  pre- 
^uoting  municipal  affairs ;  and  all  the  in-  serving  the  peace  and  good  order,   and 
•^^itants  of  the  town  are  members  of  the  maintaining  the  internal  police  thereof." 
5**<*«i  corporation."    Per  Oray,  J.,  Bloom-  lb.  sec.  11.     But  such  by-laws  must,  be- 
^f^<i  V.  Charter  Oak  Bank,  121  U.  S.  121,  fore  taking   effect,   be  approved  by  the 
^tiug  1  Swift's  System,  116, 117  ;  Granby  Superior  Court,  or,  in  vacation,  a  judge 
^'  Thurston,  23  Conn.  416 ;  Webster  v.  thereof.    lb.  sec.  14.     They  are  binding 
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New  England,  while  somewhat  anomalous,  has  some  of  the  usual 
powers  of  a  regular  municipal  corporation,  and  some  of  the  charac- 

upon  aU  within  the  limits  of  the  town,  provisions  of  the  acts  establishing  cities, 
strangers  as  well  as  inhabitants.  lb,  sec.  apply  to  them  ;  and  cities  are  subject  to 
15.  the  liabilities,  and  city  councils  have  the 
2.  Corporate  or  Toum  Meetings,  —  "  £v-  powers  of  towns.  The  mayor  and  aldermen 
ery  male  citizen  of  twenty-one  years  of  shall  have  the  powers  and  be  subject  to  the 
age  and  upwards  (except  paupers,  &c.),  liabilities  of  selectmen,  kc,  if  no  other 
who  has  resided  within  the  State  one  year,  provisions  are  made  in  relation  thereto.'* 
and  within  the  town  in  which  he  claims  Gen.  St.  1860,  chap.  zix.  166.  "  The 
the  rig?U  to  vote,  six  months,  and  who  has  marked  and  characteristic  distinction  Re- 
paid a  State  or  county  tax,  &c.,  shall  have  ttocen  a  town  organization  (in  Massaehu- 
a  right  to  vote  upon  all  questions  at  aU  setts)  and  that  of  a  ciTT  tf,  that  in  the 
meetings  for  the  transaction  of  town  af-  former  aU  of  the  qualified  inhabitants 
fairs,  and  no  other  person  shall  be  entitled  meet,  deliberate,  act,  and  vote  in  their 
to  vote."  Ih.  sec  19.  '*  The  annual  meet-  natural  and  personal  capacities ;  whereas, 
ing  of  each  town  shaU  be  held  in  Febru-  under  a  city  government,  this  is  all  done 
ary,  March,  or  April ;  and  other  meetings  by  their  representatives."  Per  Shaw,  C.  J., 
at  such  time  as  the  selectmen  may  order."  in  Warren  v.  Charlestown,  2  Gray,  84, 
lb,  sec  20.  Warrants  issue  for  aU  meet-  101.  As  to  the  origin  and  power  of  towns 
ings,  under  the  hands  of  the  selectmen,  in  Massachusetts,  consult  Commonwealth 
directed  to  constables  or  others,  who  no-  v,  Roxbury,  9  Gray,  451  (1857) ;  opinion 
tify  such  meeting  in  the  manner  pre-  of  Shaw,  C.  J.,  476,  and  the  valuable  note 
scribed  by  the  by-laws  or  vote  of  the  of  Mr.  (since  Chief  Justice)  Gray,  pp.  503, 
town.  lb,  sec  \21.  "The  warrant  shall  528;  and  the  opinion  of  the  same  eminent 
express  the  time  and  place  of  the  meeting  judge  in  Hill  v,  Boston,  122  Mass.  S44 
and  the  subjects  to  be  there  acted  upon  ;  (1877) ;  8.  c.  28  Am.  Rep.  882  ;  Qnincy't 
.  .  .  and  nothing  acted  upon  shall  have  Municipal  History  of  Boston,  chap.  i.  ; 
a  legal  operation  unless  the  subject  matter  ante,  chap.  i.  Towns  were  not  expressly 
thereof  is  contained  in  the  warrant."  lb,  authorized  to  sxie  and  be  sued  untU  1694, 
sec.  22.  [See  infra,  sees.  266-268,  as  to  nor  formally  incorporated  until  1785.  lb, 
necessity  and  requisites  of  the  notice  or  9  Gray,  511,  Ate  '*  G  "  ;  2  Dana's  Ab. 
warning.]  If  selectmen  unreasonably  re-  698  ;  Willard  v,  Newburyport,  12  Pick, 
fuse  to  call  a  meeting,  any  justice  of  the  227,  231 ;  Spaulding  v,  Lowell,  23  Pick, 
peace  may  do  so  upon  the  application  of  77,  78.  Post,  sec  187,  note.  Ths  neees- 
ten  or  more  legal  voters  of  the  town,  ib,  sity  of  the  representative  system  in  a  popu~ 
sec.  23.  Provision  is  made  for  moderat-  lous  place  is  strikingly  illustrated  in  The 
ing  and  conducting  the  meeting.  /6.  sees.  People  v.  Detroit,  28  Mich.  228  (1 878); 
25-30.  Toum  officers  are  elected  at  the  8.  c.  15  Am.  Rep.  202,  where  the  l^^ia- 
annual  meeting,  who  serve  for  one  year,  lature  had  provided  that  an  important 
and  until  others  are  chosen  and  qualified,  question  should  be  decided  by  a  vote  <^ 
These  consist  of  selectmen,  assessors,  treas-  a  citizens'  meeting.  Two  meetings  were 
urer,  constables,  who  are  ex-officio  collec-  held,  but  the  noise,  confusion,  and  vio- 
tors  unless  others  be  specially  chosen  ;  lence  prevented  discussion  and  determina- 
field-drivers,  fence-viewers,  surveyors  of  tion,  and  this  provision  was  subsequently 
lumber,  measurers  of  wood,  unless  select-  repealed.  Speaking  of  the  representative 
>  men  appoint,  "  and  all  other  usual  town  system  in  general,  the  learned  Dr.  Lieber 
officers."  Ib.  sec  81.  Then  follows  a  calls  it  *'  a  flower  of  civilization,  such  as 
variety  of  provisions  respecting  the  duties  neither  antiquity  nor  the  Middle  Ages 
of  these  several  officers,  and  the  manner  of  either  eigoyed  or  suspected  ;  BomeUiing 
their  performance.  In  addition,  there  are  direct  and  positive  in  it  self ;  .  .  .  one  of 
acts  incorporating  and  establishing  cities,  the  very  greatest  political  institutions 
"  The  laws  in  relation  to  towns,  where  not  which  adorn  the  pages  of  the  histoiy  of 
inconsistent  with  the  general  or  special  civilization,  for  through  it  alone  can   be 
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teristics  of  the  county  organizations  in  many  of  the  States.  The 
New  England  town  is  especially  interesting  as  affording,  perhaps, 
an  example  of  aspvre  a  democracy  as  anywhere  exists.  All  of  the 
qualified  inhabitants  meet  and  directly  act  upon  and  manage,  or  di- 
rect the  management  of,  their  own  local  concerns.  Each  citizen  has 
a  vote  and  an  equal  voice.  This  form  of  government  was  adopted 
at  a  very  early  period,  and  is  firmly  adhered  to  and  deeply  cherished 
by  the  people  of  the  New  England  States.  The  result  has  demon- 
strated how  well  adapted  it  is  to  promote  the  well-being  of  the 
communities  that  for  so  long  a  space  of  time  have  thus  governed 
themselves.  The  remarkable  growth  and  prosperity  of  the  New 
England  States,  not  the  most  favored  by  nature,  and  the  intelli- 
gence and  character  of  the  people,  are  known  to  all ;  and  it  is  not 
strange  that  these  results  should  be  attributed,  in  a  large  measure, 
to  this  system  of  local  popular  government.^  But,  in  the  course  of 
time,  many  of  the  towns,  or  portions  thereof,  grew  to  be  large  and 
populous,  and  the  system  of  meetings  of  the  electors,  in  their  origi- 
nal capacity,  became  inconvenient  and  almost  impracticable.  When 
the  population  of  a  town  or  place  exceeds  10,000  or  12,000  persons, 
the  need  for  the  representative  system  is  urgently  felt.  Accord- 
ingly, in  the  New  England  States,  there  are  now,  in  addition  to 
tormis,  a  large  number  of  incorporated  cities^  with  charters  or  consti- 
tuent statutes,  organized  upon  the  usual  representative  model,  with  a 
legislative  or  governing  body,  and  an  executive  head  and  subordi- 
nate officers.    The  people  of  the  large-  city  of  Boston^  in  particular, 

obtained  retl  civil  liberty,  broad,  extensive^  of  New  England.    At  the  town  meeting 

and  natural  freedom."   2  Pol.  £thic8,  489.  one    is  impressed  with    the   accumolat- 

History  of  Political  Bepresentation  in  Eng-  ed  virility  of  the  four  or  five  men  who 

— jUnd,  —  why  it  was  unknown  in  antiquity,  speak  so  well  to  the  point,  and  so  easily 

d  why  it  was  used  and  developed  in  handle  the  afiairs  of  the  town, — only  four 

nglsnd,  —  see    Heam,    (Government   of  last  night,  and   all   so  good  that  they 

ngland,  chaps.  xviL ,  xviii.    The  general  would  have  satisfied  me  had  I  been  in 

astice  of  Dr.  Lieber  s  eulogium  cannot  be  Boston  or  Washington.    The  speech  of 

enied  ;  but  this  system  has  worked  every-  was  perfect,  and  to  tliat  handful  of 

here  better  than  it  has  in  our  large  cities,  people,  who  heartily  applauded  it."    And 

•here  the  representative  is  often  elected  again,  "  The  most  hardfisted,  disagreeably 

_y  those  who  do  not  pay  the  taxes,  the  restless,   thought  -  paralyzing    companion 

penditure  of  which  it  is  his  principal  sometimes  turns  out  in  the  town  meet- 

^^K:=3oction  to  direct  and  control.  See  chap.  i.  ings  to  be  a  fluent,  various,  and  effective 

-^^  for  a  discussion  of  the  defects  in  the  orator.    Now  I  find  what  all  that  excess 

-^~^c-actical  working  of  our  municipal  corpor-  of  power  which  chafed  and  fretted  me  so 

iooa,  and  for  some  suggestions  as  to  the  much  in was  for."    This  illustrates 

method  of  remedying  them.  what  De  Tooqueville  means  in  the  passages 

^  Mr.    Ralph    Waldo    Emerson    took  quoted  anU^  sec  9,  "  that  local  assemblies 

t  interest  in  the  practical  workings  of  citizens  constitute  the  strength  of  free 

^^  the  town  meeting  system.    He  writes,  nations,"  &c. 
*  I  see  in  them  the  safety  and  strength 
.   VOL.  I.  —  4 
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were  wedded  to  the  town  system,  and  struggled  long  against  the  in- 
evitable change  to  the  representative  plan ;  and  five  successive  times 
between  1784  and  1821  they  rejected  well-considered  schemes  for  a 
city  government.  The  town  continued  to  be  governed  by  meetings 
of  the  electors  en  masse,  acting  through  boards  and  officers,  until  the 
place  had  40,000  inhabitants,  of  whom  seven  thousand  were  qualified 
voters.  In  1822,  however,  the  legislature,  at  the  desire  of  a  major- 
ity of  the  voters,  granted  the  place  a  city  charter,  by  which  it  was 
provided  that  the  control  of  its  affairs  should  be  in  a  mayor  and 
city  council  After  this,  other  towns,  from  time  to  time,  made  the 
change  from  the  town  to  the  city  plan ;  so  that,  as  before  observed, 
we  have  in  the  New  England  States  both  modes  of  local  administra- 
tion. The  tovm  system  is  the  general  one  ;  the  city,  or  representative 
system,  is  the  exceptional  one,  and  is  confined  to  places  of  compact 
population  and  considerable  size.^ 

1  No  city  was  incorporated  in  Massa-  inhabitants.  Those  who  thus  came  were, 
cha^etts  until  after  the  amendment  of  the  for  the  most  part,  drawn  to  it  from  some 
Constitution  of  that  State  in  1820.  Per  official  duty  or  private  interest,  which, 
Shaw,  C.  J.,  in  Warren  v,  Charlestown,  when  performed  or  obtained,  they  gen- 
2  Gray,  84.  The  purpose  and  effect  of  the  erally  troubled  themselves  but  little,  or 
change  in  the  form  of  municipal  govern-  not  at  all,  about  the  other  business  of  the 
ments  in  Massachusetts  under  the  con-  meeting.  In  assemblies  thus  composed, 
stitutional  provision  authorizing  the  estab-  by-laws  were  passed,  taxes,  to  the  amount 
lishment  of  cities,  is  discussed  by  Oray,  of  one  hundred  or  one  hundred  and  fifty 
C.  J.,  in  HiU  v,  Boston,  122  Mass.  844  thousand  dollars,  voted,  on  statements 
(1877);  8.  c.  2S  Am.  Bep.  8S2.  After  re-  often  general  in  their  nature,  and  on  re- 
ferring to  the  previous  attempts  in  1784,  ports,  as  it  respects  the  migority  of  voters 
1785,  1791,  1804,  and  1815,  to  change  the  present,  taken  upon  trust,  and  which  no 
town  government  of  Boston,  Mr.  Josiab  one  had  carefully  considered,  except  per- 
Qoincy,  in  his  Municipal  History  of  Bos-  haps  the  chairman.  In  the  constitution 
ton,  p.  28,  continues:  "In  1821  the  im-  of  the  town  government  there  had  resulted, 
practicability  of  conducting  the  municipal  in  the  course  of  time,  from  exigency  or 
interests  of  the  place,  under  the  form  of  necessity,  a  complexity  little  adapted  to 
town  government,  became  apparent  to  the  produce  harmony  in  action,  and  an  irre* 
inhabitants.  With  a  population  upwards  sponsibility  irreconcilable  with  a  wise  and 
of  forty  thousand,  and  with  seven  thou-  efficient  conduct  of  its  affairs.  On  the 
sand  qualified  voters,  it  was  evidently  agents  of  the  town  there  was  no  direct 
impossible  calmly  to  deliberate  and  act.  check  or  control ;  no  pledge  for  fidelity 
When  a  town-meeting  was  held  on  any  but  their  own  honor  and  sense  of  character, 
exciting  subject,  in  Faneuil  Hall,  those  The  prosperity  of  the  town  of  Boston, 
only  who  obtained  places  near  the  mod-  under  such  a  form  of  government ;  the  few 
erator  could  even  hear  the  discussion.  A  defalcations  which  had  occurred  ;  the  fre- 
few  busy  or  interested  individuals  easily  quent,  and  often,  for  years,  nnintermpted 
obtained  the  management  of  the  most  re-election  of  the  same  members  to  the 
important  affairs,  in  an  assembly  in  which  officiating  boards,  are  conclusive  evidence 
the  greater  number  could  have  neither  of  the  prevailing  high  state  of  moials  and 
voice  nor  hearing.  When  the  subject  intelligence  among  the  inhabitants.** 
was  not  generally  exciting,  town-meet-  After  mentioning  the  different  boards 
ings  were  usually  composed  of  the  select-  among  which  the  executive  power  was 
men,  the  town  officers,  and  thirty  or  forty  divided,  and  which  acted  independently 
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§  29  (12).  Same  subject.  —  The  character  of  tovms  in  New  Eng- 
land, and  in  what  respects  they  differ  from  English  municipal  cor- 
porations, existing  by  prescription  or  special  charter,  prior  to  the 
l^slation  by  parliament  in  1835,  before  mentioned,^  and  the  care 
to  be  observed  in  applying  the  English  cases  relating  to  such  cor- 
porations to  the  town  and  city  organizations  of  New  England,  are 
instructively  jset  forth  by  the  learned  Chief-Justice  Perley,  in  deliv- 
ering the  opinion  of  the  Supreme  Court  of  New  Hampshire,  in  an 
important  case  to  which  we  shall  again  have  occasion  to  allude.^ 

of  each  other,  and  which  were  Invested  board  of  aldermen,  consisting  of  eight, 
with  the  expending  power,  and,  in  effect,  and  common  council,  of  forty-eight  inhabi- 
with  exercise  of  the  whole  power  of  tax-  tants,  to  be  called,  when  conjoined  *'The 
ation,   Mr.   Quincy  proceeds:     "A  con-  City  Council."   (8)  The  city  to  be  divided 
viction  of  the  want  of  safety  and  of  re-  into  twelve  wards.     The  mayor  and  alder- 
sponsibility  in  a  machine  thus  complicated  men  and  common  council  to  be  chosen  an- 
and    loosely  combined  became  at  length  nually,^ by  ballot,  by  and  from  inhabitants; 
so  general  that  the  inherited  and  invet-  four  of  the  common  council  from  and  by 
erate  antipathy  to  a  city  organization  be-  those  of  each  of  the  wards.    (4)  The  city 
gan  perceptibly  to  diminish.     About  this  clerk  to  be  chosen  by  the  city  council, 
time,  also,  one  of  the  most  common  and  (5)  The  mayor  to  receive  a  salary.     His 
formal  objections  to  a  city  organization  duty,  to  be  vigilant  and  active  in  causing 
was  removed.    The  constitution  of  Massa-  the  laws  to  be  executed  ;   to  inspect  the 
chuaetts,  which  was  passed  in  1780,  con-  conduct  of  all  subordinate    officers  ;    to 
tained  no  express  authority  to  establish  a  cause  carelessness,  negligence,  and  posi- 
city  organization  ;  and  in  every  attempt  tite  violation  of  the  laws  to  be  prosecuted 
to  change  that  of  the  town,  it  never  failed  and  punished  ;   to  summon  meetings  of 
to  be  zealously  contended  that  the  legis-  either  or  both  boards ;  to   communicate 
iatnre  of  the  commonwealth  possessed  no  and  recommend  measures  for  the  improve- 
i^nich  power.    But  by  the  amendments  to  ment  of  the  finances,  the  police,  health, 
^mhe  constitution  made  by  the  convention  security,   cleanliness,  comfort,  and  oma- 
«:Df  1820,  and  adopted  by  the  people,  this  ment  of   the  city.     (6)  The  mayor  and 
er   was   expressly   recognized.      The  aldermen  are  vested  with  tho  adroinistra- 
uestion,  therefore,  now  stood  on  its  own  tion  of  the  police  and  executive  power  of 
erits,  and  independent  of  constitutional  the  corporation  generally,  and  with  spe- 
bjections.     The  debates,  also,  which  oc-  cific  enumerated    powers.    (7)  All  other 
wrred  in  this  convention  had  a  tendency  powers  belonging  to  the  corporation  are 
open  the  eyes  of  the  inhabitants  to  their  vested  in  the  mayor,  aldermen,  and  corn- 
interests,'  and  to  allay  some  of  the  mon  council,  to  be  exercised  by  concurrent 
Qg-cherished  prejudices  against  a   city  vote.    Post,  sec.  187,  note.     Boston  has 
-^r-ganization."    In  1821  the  people  voted  an  amended  or  reformed  charter  dating 
make  the  change,  and  measures  were  from  1854,  but  the  changes  are  not  struc- 
taken  to  obtain  the  sanction  tural.      They  give  the  mayor  increased 
the  legislature.      The  legislature,   on  power.    The  City  Council  still  consists  of 
■^^  23d  day  of  Febniary,  1822,  passed  two  branches.     Certain  executive  officers 
*    ^n  Act  establishing  the  Ciiy  of  Boston^"  are  elected  by  the  people,  and  others  are 
^xnmonly  called  "the  city  charter."    The  appointed  by  the  mayor  and    aldermen. 
^^^^humg  is  a  hrief  otUline  of  the  prin"  See  Bngbee,  "  City  Government  of  Bos- 
*J^P*oZ  features  of  this  charter,  taken  from  ton,"  in  Johns  Hopkins  University  Studies, 
^'Uinqr'g  Municipal    History  of  Boston,  1887,  fifth  series. 
^-  41;   (1)  The  title  of  the  corporation  to  i  Ante,  chap,  i.;  post,  chap.  iii. 
^,  "The  City  of  Boston."  (2)  The  control  «  Eastman  v.  Meredith,  36  N.  H.  284, 
^^  all  its  concerns  is  vested  in  a  mayor,  a 
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He  says  :  ''  It  is  to  be  observed  that  municipal  corporations  in  Eng- 
land are  broadly  distinguished  in  many  important  respects  from 
towns  in  this  and  the  other  New  England  States.  There  is  no  uni- 
formity in  the  powers  and  duties  of  English  municipal  corporations. 
They  were  not  created  and  established  under  any  general  public 
law,  but  the  powers  and  duties  of  each  municipality  depended  upon 
its  own  individual  grant  or  prescription.  Their  corporate  franchisea 
were  held  of  the  crown  by  the  tenure  of  performing  the  conditions 
upon  which  they  had  been  granted,  and  were  liable  to  forfeiture 
for  breach  of  the  conditions.  They  indeed  answered  certain  public 
purposes,  as  private  corporations  do  which  have  public  duties  to  per- 
form, and  some  of  them  exercised  political  rights.  But  they  are  not 
like  towns  (with  us)  general  political  and  territorial  divisions  of  the 
country,  with  uniform  powers  and  duties,  defined  and  varied,  from 
time  to  time,  by  general  legislation.  Towns  (in  New  England)  do 
not  hold  their  powers  ordinarily  under  any  grant  from  the  govern- 
ment to  the  individual  corporation ;  or  by  virtue  of  any  contract 
with  the  government,  or  upon  any  condition,  express  or  implied. 
They  give  no  assent  in  their  corporate  capacity  to  the  laws  which 
impose  their  public  duties  or  fix  their  territorial  limits."  And  re- 
ferring to  the  case  then  before  the  court,  he  added :  "  In  all  that  is 
material  to  the  present  inquiry,  municipal  corporations  in  England 
bear  much  less  resemblance  to  towns  in  this  country  than  to  pri- 
vate corporations  which  are  charged  with  the  performance  of  public 
duties ;  and  for  these  reasons  the  English  authorities  on  the  subject 
are  but  remotely  applicable  to  the  present  case."  ^ 

§  30  (12  a).  Legal  powers  of  New  England  towns. —  Tht  distinc- 
tive character  of  the  New  JEn^land  tomns,  and  particularly  the  limited 
nature  of  their  powers,  will  be  further  seen  by  a  brief  glance  at  the 
course  of  judicial  decisions  with  respect  to  their  authority  to  make 
contracts  and  to  obtain  revenue.  Money  can  only  be  raised  by 
them  for  the  purposes  expressed  in  the  statute,  and  for  expenses 
incident  to  such  purposes.  The  power  of  the  majority  is  wisely 
limited  by  law  to  the  object  and  cases  which  are  clearly  provided 
for  and  defined  by  statute.^ 


290  (1858).     And  see  also  HiU  v,  Boston, 
9upra  ;  post,  sees.  82,  35,  87,  188. 

*  Mr.  Bryce,  in  his  "American  Com- 
monwealth," has  two  interesting  chapters 
on  the  subject  of  rural  local  government 
in  the  United  States.  He  traces  the  origin 
and  influence  of  the  New  England  town 
(chaps,  xlviii.  andxlix.).     Prof.  Herbert 


B.  Adams  has  an  essay  on  the  "  Germanic 
Origin  of  New  England  Towns,"  in  Johns 
Hopkins  University  Studies,  first  aeries. 

3  Stetson  V.  Eempton,  13  Haas.  272 
(1816);  Parsons  v.  Goshen,  11  Pick.  890 
(1831).  "  This  limiUtion,"  says  Mr.  Jus- 
tice tVilde,  with  great  truth,  in  the  case 
last  cited,  *'  upon  the  power  and  aathority 
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Thus  a  town,  under  a  statute  which  restricts  it  to  raising  money 
to  provide  for  "  the  poor,  for  schools,  for  the  support  of  public  wor- 

of  towns  to  enter  into  contracts  and  stip-  (1889) ;  Estes  r.  School  Dist.,  83  Maine, 

ulations,  is  a  wise  and  salutary  provision  170   (1871)  ;    Mitchell  r.   Rockland,   45 

of  law,  not  only  as  it  protects  the  rights  Maine,  496,  504  (1858) ;  Salem  Mill  Dam 

and  interests  of  the  minority  of  the  legal  v.  Ropes,  6  Pick.  23,  82  ;   School  Dist., 

voters,  but  as  it  may  not  unfrequently  &c.  v.  Wood,  18  Mass.  198  (1816),  per 

prove   beneficial  to  tiie  interests  of  the  Parker,  C.  J.  ;  Mower  v.  I^icester,  9  Mass. 

majority,  who  may  be  hurried  into  rash  247,  250  (1812).    The  legislature  may  au- 

and    unprofitable   speculations  by   some  thorize  and  require  a  town  in  Massachu- 

popolar  or  delusive  excitement,  to  the  in-  setts  to  raise  and  expend  money  for  public 

fluence  of  which  even  wise  and  consider-  use  within  its  limits,  or  for  reimbursing 

ate  men  are  sometimes  liable.    A  town  in  money  paid  for  such  public  use.    Agawam 

its  corporate  capacity  will  not  be  bound,  v,  Hampden,  180  Mass.  528,  and  cases 

even  by  the  express  vote  of  the  majority,  cited.     Non-residents   of   municipalities, 

to  the  performance  of  contracts  or  other  Post,  sec.  195. 

legal  duties,  not  coming  within  the  scope  Where  the  legislature  has  prescribed 
of  the  objects  and  purposes  for  which  they  the  purposes  for  which  money  may  be 
are  incorporated."  The  power  of  towns  raised  by  taxation,  it  cannot  be  raised  for 
to  raise  money  is  discussed  at  laige  by  other  and  distinct  purposes ;  nor  when  it 
EndicoU^  J.,  in  Minot  v.  West  Roxbury,  is  raised  and  collected  for  authorized  and 
112  Mass.  1  (1878) ;  s.  c.  17  Am.  Rep.  52 ;  proper  purposes  can  it  be  appropriated  to 
eited  pogt^  ch.  xxiL  Anthony  v,  Adams,  or  expended  upon  other  and  different  ob- 
1  Met.  (Mass.)  284,  286  (1840),  per  Shaw,  jects.  This  would  be  to  break  down  and 
C.  J.  ;  quoted  and  followed  in  Vincent  r.  defeat  the  limitation.  Hence  towns  can- 
Nantucket,  12  Cush.  105  (1858).  See  also  not  give  away  or  distribute,  per  capita  or 
Norton  v.  Mansfield,  16  Mass.  48  ;  Dill  v,  otherwise,  money  collected  by  taxation. 
Wareham,  7  Met.  (Mass.  1844)  488  (con-  Hooper  v,  Emery,  14  Maine  (2  Shep.), 
tract  by  the  town,  undertaking  to  transfer  875,  explaining  Ford  v.  Clough,  8  Greeul. 
the  right  of  taking  oysters  within  its  (Maine)  884  ;  Davis  v,  Bath,  17  Maine, 
limits).  141  (1840) ;  Pease  v,  Cornish,  19  Maine, 
Whether  towns  in  Massachusetts  are  (1  Appl.),  191  (1841)  ;  Stetson  v,  Kemp- 
authorized  by  statute  to  make  any  con-  ton,  18  Mass.  272  ;  Dillingham  v.  Snow, 
tracts  which  involve  the  payment  of  5  Mass.  547  ;  Spaulding  v.  Lowell,  23 
money,  unless  the  contracts  are  such  that  Pick.  71  (1880)  ;  Woodbury  o.  Htimilton, 
a  tax  on  the  inhabitants  may  be  laid  to  6  Pick.  101  ;  Cooley  v.  Granville,  10 
TUMe  the  money,  does  not  seem  to  be  set-  Cush.  56. 

tied  by  express  adjudication.      Bancroft  The    Vermont  statute    res|)eoting   the 

«.  Lynnfield,  18  Pick.  566   (1886),  per  powers  of  towns  is  nearly  a  transcript  of 

Shaw,  C.  J.;  Tash  v.  Adams,  10  Cush.  that   of   Massachusetts.      The    Supreme 

252(1852).  Court  of  Vermont  approves  of  the  expo- 

"  The  inhabitants  of  every  town  in  this  sition  of  the  statute  given  by  the  Supreme 

state*' — Maine  —  says  iS%^/^,  C.  J.,  in  Court   of   Massachusetts    in   Willard    v. 

Jiooperv.  Emery,  14  Maine  (2  Shep.),  876  Newburyport,    12   Pick.    230;   Allen  v. 

<1887),  *•  a»  declared  to  be  a  body  politic  Taunton,  19  Pick.  485  ;  Torry  v.  Milbury, 

^^■nd  corporate  by  the  statute ;  but  these  21  Pick.  64  ;  Spaulding  v.  Lowell,  23  Pick. 

^Dorporations  derive  none  of  their  powers  71 ;  Hardy  v.  Waltham,  8  Met.  163,  per 

^^Tom,  nor  are  any  duties  imposed  upon  Isham,  J.,  in  Van  Sicklen  v.  Burlington, 

"%hem  by  the  common  law.     They  have  27  Vt,  (1  Wms.)  70.     For  discussion  of 

^^)een  denominated  puui  corporations,  and  powers  and  duties  of  aelectme)^,  and  digest 

^"^lieir  whole  capacities,  powers,  and  duties  of  previous  decisions  in  Neiv  Hampshire, 

derived  from  legislative  enactments."  see  Carleton  v.  Bath,  2  Post.  (22  N.  H.) 


also  Pittson  v.  Clark,  15  Maine,  460,     559.     Have  no  general  authority  to  bind 
-401;  Angntta  «.  Leadbetter,  16  Maine,  45     the  town  by  contract    Andover  v,  Graf- 
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ship,  and  other  necessary  charges/'  cannot  raise  money,  even  in  the 
time  of  war,  and  when  the  town  is  in  immediate  danger  from  the 
enemy,  for  the  payment  of  additional  wages  to  the  drafted  and  en- 
listed militia,  and  for  other  purposes  of  defence.  This  is  not  a  cor^ 
porate  duty,  but  the  duty  of  the  general  government.^  Nor  can  it 
appropriate  money,  contract  for,  or  levy  a  tax  to  aid  in  the  construc- 
tion of  a  road,  which,  by  law,  is  to  be  made  at  the  expense  of  the 
county^  and  not  the  town.^  A  town  may,  it  is  said,  raise  money  to 
meet  ordinary  expenditures,  such  as  the  payment  of  officers,  the 
support  and  defence  of  actions,  the  expenses  incident  to  discharging 
duties  imposed  by  law,  looking  to  the  safety  and  convenience  of  the 
citizens.  Thus  it  can  erect  a  town  or  city  hall,  or  market-house,  but 
not  a  theatre,  a  circus,  or  any  place  of  mere  amusement,  nor  even  a 
statue  or  monument,  unless  in  populous  and  wealthy  towns  as 
suitable  ornaments  to  public  buildings  or  squares.^  So  towns  may 
provide  for  the  support  of  a  public  clock,  hay-scales,  burying-ground, 
wells,  reservoirs,  and  many  other  like  objects,  which  relate  to  the 
accommodation  and  convenience  of  the  inhabitants,  and  which  have 
been  placed  under  the  municipal  jurisdiction  of  towns  by  statute  or 
by  usage.* 

ton,  7  N.  H.  800.     Bat  are  confined  to  (1816),  where  the  phrase,  necessary  town 

such  acts  as  are  necessary  to  the  discharge  charges^  is  construed  by  Parker^  C.  J.  ; 

of  their  duties.     Sanborn  v,  Deerfield,  2  and  see  comment  of  Shaw,  C.  J.,  ^2  Pick. 

N.  H.  253.     Cannot,  tx-offijcw,  a4just  con-  227,  230  ;  8.  c.  23  Pick.  74  ;  and  of  Detoey, 

troversies  of  suits,  or  release  a  cause  of  J.,  in  Allen  v,  Taunton,  19  Pick.  485,  487; 

action.      Carleton    v,  Bath,  2  Fost  (22  18  Pick.  666  ;  10  Cush.  67  ;  of  Clifford^ 

N.  H.)  559.     May  indemnify  town   otfi-  J.,  in  BurriU  v.  Boston,  2  Clifford,  C.  C. 

cers  in  pro^^er  cases.     Pike  v.  Middleton,  690  (1867). 

12  N.  H.  278.  Post,  sec.  147.  But  there  «  Parsons  v,  Goshen,  11  Pick.  896 
is  no  promise  implied  in  law  against  a  (1881)  ;  Anthony  v,  Adams,  1  Met. 
town  to  indemnify  selectmen  in  any  case  (Mass.)  284  (1840). 
for  damages  which  they  have  been  com-  '  Stetson  v.  Kempton,  IS  Mass.  .272 
pelled  to  pay,  arising  out  of  the  discharge  (1816),  per  Parker,  C.  J.  ;  Allen  r.  Taun- 
of  official  duty.  Eaves  v.  Shattuck,  86  ton,  19  Pick.  486,  487,  opinion  by  Dewey, 
N.  H.  189.  Are  supposed  to  be  liable  to  J.,  as  to  power  of  towns  in  Massachusetts  ; 
the  corporation  for  gross  neglect  of  official  Spaulding  v,  Lowell,  28  Pick.  71  ;  opin- 
duty.  Sanborn  v,  Deerfield,  2  N.  H.  253,  ion  of  Shaw,  C.  J.,  on  same  subject. 
by  JVoodbury,  J.  Notes  made  by  a  treas-  *  Willard  v,  Newburyport,  12  Pick. 
urerof  a  New  England  town  to  a  bank,  227,  230  (1831).  General  municipal 
in  payment  for  money  borrowed  without  powers  held  to  include  power  to  erect  a 
the  knowledge  of  the  town,  are  not  bind-  town-halL  Greeley  v.  People,  60  IlL  19 
ing  upon  the  town,  unless  authorized  by  (1871)  ;  Bell  i;.  Platteville,  71  Wis,  189. 
a  vote  of  the  town  at  a  meeting  duly  But  does  not  include  power  to  defray  ex- 
warned  for  that  purpose,  or  ratified  by  the  penses  of  a  committee  to  petition  the  le- 
vote  of  such  a  meeting  duly  warned  for  ginlature  to  destroy  the  existence  of  the 
the  purpose  of  such  ratification.  Bloom-  town  by  annexing  it  to  another  town. 
field  V.  Chaiter  Oak  Bank,  121  U.  S.  121  Minot  i;.  West  Roxbury,  112  Mass.  I 
(1886).  See  infra,  sees.  266-268.  (1873)  ;  s.  c.  17  Am.  Rep.  62  ;  Coolidge 
^  Stetson  V.  Kempton,  18  Mass.  272  v.  Brookline,  114  Mass.  692  (1874).    Xio- 


§  31  THE  STATE  AND  ITS  COItPOBATIONS  DISTINGUISHED..  55 

§  31  (14).   Bach  one  of  the  United  Stataa,  in  its  organized  politi- 
cal capacity,  although  it  is  not  in  the  proper  use  of  the  term  a  corpo- 
ration, yet  it  has  many  of  the  essential  faculties  of  a  corporation, 
a  distinct  name,  indefinite  succession,  private  rights,  power  to  sue, 
and  the  like.    Corporations,  however,  as  the  term  is  used  in  our 
jurisprudence,  do  not  include  States,  but  only  derivative  creations, 
owing  their  existence  and  powers  to  the  State  acting  through  its 
legislative  department    Like  corporations,  however,  a  State,  as  it 
can  make  contracts  and  suffer  wrongs,  so  it  may,  for  this  reason 
and  without  express  provision,  maintain  in   its  corporate  name 
actions  to  enforce  its  rights  and  redress  its  injuries.^    But  a  State 
is  not  liable  to  be  sued  without  its  consent;^  although  it  is  not 
unusual  for  States,  by  special  provision,  to  authorize  suits  to  be 
brought  against  them,  but,  as  the  permission  is  voluntary,  they  may 
prescribe  the  terms,  and,  unless  it  impairs  the  obligation  of  existing 
contracts,  may  withdraw  the  consent  at  pleasure.*    The  like  dis- 
tinction between  the  State  and  its  corporate  creations  existed  in  the 
Roman  law.    The  State  like  the  corporation  was  a  Juristical  Per- 
son, but  unlike  corporations  it  was  not  subject  to  the  jurisdiction  of 
any  judge.    Corporations  were  the  subject  of  Private-law  relations, 
but  not  so  the  State  or  Fiscus.     The  jural  relations  of  the  State  and 
of  corporations  are,  in  many  respects,  essentially  dissimilar.*    A  de- 
vise tp  a  State  for  any  object  which  it  may  properly  aid  or  provide 
for  is  valid.*    Extended  consideration  of  the  powers  of  the  States, 
and  of  their  relation  to  the  United  States  and  to  each  other,  is  not 
within  the  scope  of  the  present  work,  which  is  limited  strictly  to 
municipal  corporations. 

hilUy  o/tcwM  in  adums  of  tort.    See  post,  >  Briscoe  v.  Bank,  11  Pet  257,  821. 

chap,  xxili.    Private  property  of  the  inhab-  •  Beers    r.    Arkansas,    20    How.    527 

itanU  msij  he  takbn  to  satiafy  a  judgment  (1857);   Dodd  v.  Miller,   14   Ind.  433; 

igainst  the  town.     Postf  sec.  962,   note  Auditor  v.  Da  vies,  2  Pike  (Ark. ),  494  ; 

and  cases,  chap.  xxii.  Ellis  v.  State,  4  Ind.  1  ;  State  v.  Trustees, 

i  Delafield  v.  Illinois,  2  Hill  (N.  Y.),  5  Ind.   77.     The  Supreme  CJourt  of  the 

159,  162  ;  26  Wend.  192  (1341),  affirming  United  States  has  original  jurisdiction  in 

8.  c.  8  Paige,  581 ;  Indiana  v,  Woram,  6  cases  in  which  a  State  shall  he  a  i)art}%  as 

Hill  (N.   T.),  88   (1848).     These  cases  also  in  suit  between  States.     Kentucky  r. 

hold  that  States  may  sue  as  plaintiff  in  the  Dennison,   24   How.    66  ;   Wisconsin   v. 

State  courts.    State «.  Delesdenier,  7  Tex.  Duluth,   2   Dillon,    C.   C,   406   (1872). 

76;  People  v.  Assessors,  1  Hill  (N.  Y.),  The  United  States  Circuit  Court  has  not. 

620.    The  governor  of  a  State,  as  the  head  lb. 

of  the  execative  department,  is  a  corpora-  ^  Savigny,  Jural  Relations  (Rattigan's 

tion  sole,  and  bonds  made  payable  to  him  Translation,  sees.  86,  87)*    AtUe,  sec.  3. 

may  be  enforced  for  the  benefit  of  those  Post,  sec.  45,  note, 

interested.    Governor  v.  Allen,  8  Humph.  ^  McDonough  Will  Case,  15  How.  867, 

(Tenn.)  176  (1847)  ;   Polk,  Governor,  v.  882  (1853) ;  post,  sec.  569. 
Plummer,  2  Humph.  500. 
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CHAPTEK  III. 

CREATION,    AND    SEVERAL    KINDS    OF    MUNICIPAL    CORPORATIONS    IN 

ENGLAND   AND  IN  THE  UNITED   STATES. 

In  England.  —  Difference  between  Regal  arid  Parliamentary  Corporor 
tions,  —  Municipal  Corporations  Act  of  1835. 

§  32  (15).  Creation  and  kinds  in  England  ;  Charter  defined.  — 
In  England,  corporations  can  be  created  only  in  one  of  two  ways  : 
1,  by  the  king's  charter :  2,  by  act  of  parliament.  They  exist  there, 
however,  —  1,  by  the  common  law ;  2,  by  prescription ;  3,  by  royal 
charter;  4,  by  authority  of  parliament.  Corporations  at  common 
law  are  those  which  derive  their  existence  and  powers  from  imme- 
morial usage,  although  they  may  have  had  their  origin  in  an  act 
of  parliament  or  royal  grant,  no  longer  discoverable.  Those  by 
prescription  presuppose  a  grant  by  charter  or  act  of  parliament^ 
which  has  been  lost.  Into  corporations  created  by  regal  or  legisla- 
tive grant  may  be  resolved  what  have  been  styled  corporations  by 
implication,  which  is,  where  a  body,  lawfully  constituted,  cannot 
carry  into  efiFect  its  purposes  without  attributing  to  it  a  corporate 
character.  The  franchise  of  being  a  corporation,  and  the  right  to 
exercise  corporate  powers  and  to  enjoy  corporate  privileges,  can  be 
claimed  in  no  other  way  than  as  above  stated.  A  legal  sanction 
to  the  corporate  character  is,  therefore,  absolutely  necessary,  and  is 
always  implied.^ 

The  distinction  between  corporations  deriving  their  existence 
from  the  king's  charter  and  those  which  derive  their  existence 
from  parliament  is  important.  A  royal  charter  is  a  written  instru- 
ment, in  the  form  of  letters-patent,  under  the  great  seal,  addressed 
to  all  the  subjects  of  the  realm,  containing  a  grant  by  the  crown  to 
the  persons  named,  of  the  franchises,  powers,  and  privileges  therein 
mentioned.  A  charter  of  incorporation,  therefore,  is  the  written  in- 
strument by  which  the  king  creates  the  corporate  body,  names  it, 
defines  its  objects,  and  confers  its  powers.  Unless  restricted  in  the 
charter,  all  of  the  common-law  incidents  of  a  corporation  attach  to 

1  Willc.  21  ;  Glover,  28  ;  Grant,  6,  7  ;  Louis  v.  Allen,  13  Mo.  iOO ;  St.  Louis  v. 

1  Kyd,  89  ;  AngeU  k  Am.  sec.  69  ;  Bro.  Russell,  9  Mo.  508.    Post,  sees.  42,  H, 

Corp.  65  ;  Eastman  v,  Meredith,  36  N.  H.  note. 
284,  290  (1858),  per  Pcrley,  C.  J.  ;  St. 
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it,  bnt  no  corporation  can  pursue  objects  not  warranted  by  its  char- 
ter.  The  charter  is  the  organic  act  which  gives  to  the  corporation 
both  its  existence  and  its  peculiar  character.^ 

§  33.   Royal   and   Parliamentary  Gharteni.  —  The   king's   charter 
may  confer  upon  the  corporation  it  institutes  all  the  usual  and 
ordinary  powers  of  a  corporate  body,  but  it  cannot  invest  such  a 
body  with  extraordinary  powers,  such  as  proceeding  in  a  manner 
different  from  the  common  law,  or  punishing  by  forfeiture  or  im- 
prisonment, or  conferring  an  eocdudve  right  of  trading.     When  the 
lung  grants  clauses  which  are  illegal  they  are  void ;  and  if  illegal 
and  not  confirmed  by  parliament,  no  length  of  time  or  of  usage 
w^ill  make  such  clauses  valid.     But  parliament,  in  the  fulness  of 
its  power,  may  grant  to  corporations  which  it  erects  such  powers, 
ordinary  and  extraordinary,  as  it  deems  proper ;  and  it  may,  as  it 
has  often  done,  confirm  clauses  in  royal  charters  wliich  were  void, 
because  beyond  the  king's  power  to  grant. 

§  34.  Assent  and  Acceptance  of  Grantee ;  Revocation.  —  The 
king  cannot  incorporate  a  body  of  men  withoiU  their  assent.  Until 
his  charter  has  been  accepted,  it  is  therefore  inoperative.^  When 
once  accepted,  the  acceptance  is  irrevocable.  The  acceptance  must 
be  by  the  grantees ;  and  it  is  held  that  a  valid  acceptance  may 
be  made  by  a  majority  of  the  grantees.  The  charter  must  be 
accepted  in  toto,  or  not  at  all,  for  there  can  be  no  partial 
acceptance  without  the  assent  of  the  crown,  which  must  be  shown 
by  matter  of  record.  If  the  corporation  be  a  new  one,  acceptance 
of  part  of  the  charter  is  taken  as  acceptance  of  all.  Acceptance 
may  be  shown  by  user,  —  by  acting  under  it,  as  well  as  by  the 
formal  action  of  the  corporate  body.  After  acceptance  the  croion 
eannot  resume  the  grant,  or  dissolve  or  destroy  the  corporation,  with- 
out the  consent  of  the  grantees  or  their  successors.  The  crown,  at 
common  law,  can  create  a  corporation  for  municipal  government  in 
any  place  where  there  is  not  at  the  time  an  existing  corporation 


^  Oatline  of  manicipal  charter  of  the 
Middle  Ages.  Ante,  sec  5.  Charters 
defined.    Pod,  sec  82. 

'  Acceptance  of  charter.  Post,  sees.  44, 
^4^  65  ;  chap.  xxi.  As  acceptance  was 
necessary  to  make  the  king's  charter 
"^penitiye,  the  municipal  charters  which  he 
.^ve  were  all  given  to  existing  communi- 
^es  having  a  recognized  and  organized 
existence,  and  in  the  habit  of  acting  as 
one  body,  through  elections  or  agencies  or 


offices.  Per  Campbell,  J.,  in  People  w. 
Bennett,  29  Mich.  451  (1874)  ;  s.  c.  18 
Am.  Rep.  107.  Towns  and  cities,  that  is, 
compact  bodies  of  people,  have  a  natural 
existence,  and  what  may  be  called  a  nat- 
ural quasi  corporate  character.  It  was  so 
in  Rome.  AnU,  sec.  8.  And  so  in  Eng- 
land. "  Each  town  was  regarded  as  a 
corporate  community,"  prior  to  any  actual 
grant  of  a  charter.  Heam,  Government 
of  England,  475,  501.    Post,  sees.  58, 18a 
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of  the  same  kind,  but  there  canDot  be  concurrently  two  corpora- 
tions for  the  same  place,  having  the  same  or  similar  powers  or  juris- 
diction. But  the  limitations  upon  the  power  of  the  crown  do  not 
apply  with  respect  to  municipal  corporations  created  by  parliament. 
Its  power  is,  legally  speaking,  illimitabla  It  may  create  or 
abolish  and  change  at  its  pleasure,  with  or  without  the  assent  of  the 
people  or  corporation  to  be  thereby  affected.  It  may  change  royal 
charters ;  but  parliamentary  corporations  cannot  be  affected,  without 
the  consent  of  parliament,  by  charters  granted  by  the  crown.  Except 
as  to  the  extent  of  powers  which  may  be  conferred,  a  parliamentary 
corporation  is,  at  common  law,  similar  to  that  which  is  created  by 
the  crown.^ 

§  35  (16).  Conatitation  of  an  old  Engliflh  Municipality.  —  Prior 
to  1835  many  of  the  toums,  boi'oughs,  and  cities  of  England  were  incor- 
porated in  one  of  the  ways  mentioned ;  that  is  to  say,  there  were 
in  them  bodies  corpomte,  established  for  the  local  government 
thereof.  There  was  no  uniformity  in  the  constitution  or  powers 
of  these  corporate  bodies.  The  corporation  proper  was  not  the 
town  or  place,  but  a  corporate  body  constituted  within  it,  with  powers 
or  jurisdiction,  more  or  less  extensive,  to  govern  the  inhabitants. 
These  bodies  were  established  at  different  times,  and  from  different 
motives.  The  first  distinct  recognition  of  a  municipal  corporation 
was  in  the  18th  of  Henry  VI.  (a.  d.  1439),  with  reference  to  King- 
ston-upon-HuU,  which  had  an  express  charter  of  incorporation 
granted  to  it,  for  the  first  time,  in  that  year.  Charters  had  pre- 
viously been  granted  to  it  by  different  sovereigns,  at  various  times, 
giving  it  various  privileges,  but  they  did  not  incorporate  the  place, 
nor  was  it  incorporated  until  the  charter  of  18th  Henry  VI., 
which  is  the  first  that  uses  terms  of  incorporation.*  Subsequently 
such  corporations  were  erected  from  time  to  time,  each  with  its 
peculiar  constitution,  depending  on  the  provisions  of  the  charter  or 
prescriptive  usage.  The  constitution  of  the  corporations  was  so  va- 
rious, and  is  so  different  fi-om  the  American  model,  that  it  requires 
care  to  get  an  accurate  idea  of  it.  For  illustration,  we  will  take 
a  simple  form,  viz. :  where  by  charter  or  by  prescription  the  cor- 
poration consists  of  the  mayor,  aldermen,  and  commonalty  of  a 
town.  Here  there  are  three  ranks,  classes,  or  parts :  1,  the  mayor, 
or  head  officer ;   2,  the  aldermen,  the  number  of  whom  is  definite, 

1  Authorities  last   cited.      Respecting  see  Butter  v.  Chapman,  8  M.   &  W.  1 ; 

the  authority  of  the  crown  to  grant  char-  Reg.  v.  Boucher,  8  Q.  B.  654  ;  6.  c.  2  G. 

ters  to  incorporate  towns,  since  the  Gen-  &  D.  737. 
eral  Municipal  Corporations  Act  of  1835,         *  Glover  on  Munic  Corp.  1«. 
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being  fixed  by  the  charter,  or  by  prescriptive  usage ;  3,  the  Qom- 
monalty,  that  is,  the  common  freemen,  whose  number  is  indefinite, 
and  whose  rights  in  the  course  of  time  were  largely  usurped  or 
destroyed.^  These  three  classes  wei'e  denominated  the  integral 
parts  of  the  corporation,  and  no  corporation  was  complete  (except 
it  be  otherwise  provided  by  the  charter)  unless  the  mayor,  or  head 
officer,  a  majority  of  the  definite  class  (that  is,  a  majority  of  the 
aldermen),  and  some  members  of  the  indefinite  class,  or  commonalty, 
be  in  existence.  Hence,  during  a  vacancy  in  the  office  of  mayor,  no 
valid  corporate  act  can  be  done  except  to  elect  another,  since  with- 
out a  mayor  the  corporate  body  is  incomplete.  Hence,  also,  at 
every  corporate  meeting  it  was  essential,  at  common  law,  that  there 
should  be  present  the  mayor,  or  head  officer,  whose  duty  it  was  to 
preside,  also  a  majority  of  each  definite  integral  class,  and  some 
members  of  each  indefinite  class,  if  there  be  more  than  one  such 
class. 

§  36.  Municipal  Corporations  Reform  Act  of  1835,  and  Re- 
yrimed  Act  of  1882.  —  In  the  course  of  time,  as  we  have  already 
pointed  out,  great  abuses  had  crept  into  these  bodies,  which  parlia- 
ment had  frequently  been  obliged  to  redress.^  Complaints  of  griev- 
ctnces  were  universal,  and  misrule,  confusion,  and  internal  disputes 
^^ere  so  general  that  the  municipal  system  of  government  fell  into 
great  and  deserved  disrepute.  As  a  measure  of  reform,  the  Muni- 
cipal Corporations  Act  of  5  and  6  Wm.  IV.  ch.  Ixxvi.,  was  devised 

and  enacted.*    "  I  cordially  concur,"  said  the  king,  "  in  this   im- 

• 

^  Ante,  sec  8.  municipal  functions.     The  population  of 
*  Introductory  chapter,  ante,    sec.   8.  these  corporate  places  exceeded  two  mil- 
Laehrmanv.  Taxing  Dist.,  2  Lea  (Tenn.),  lions  of  people.    Some  of  these  corpora- 
425.  tions  claimed  to  act  under  prescriptive 
>  The  reformed    House   of   Commons  custom,  but  most  of  them  under  several 
presented  an  address  to  WUliam  IV.,  re-  charters,  forming  a  continued  series  from 
(^Qesting  the  appointment  of  a  commission  a  very  early  date,   but  generally  under 
to  inquire  into  the  state  of  the  municipal  charters  granted  from  the  reign  of  Ed- 
corporations  in  England  and  Wales.     The  ward  I.  down  to  the  reign  of  George  IV. 
commission  which  was  appointed  made  a  inclusive.     The    number   of   corporators 
thorough  examination  of  the  condition  of  stated  to  be  definite,  in  fifty  boroughs, 
the  various  boroughsy  and  their  report  dis-  varied  in  most  cases  from  under  ten  to 
closed  abuses  and  defects  which  it  seems  thirty,  and  those  indefinite,  in  one  hun- 
marveUous  that  any  spirited  people  so  long  dred  and  sixty-two  boroughs,  varied  from 
endured.     See  chap.  L,  anU,  sec.  8.  twelve  to  five  thousand,  but  usually  aver- 
Offioial   Report  as  to  the  abuses  aged  from  fifty  to  two  hundred  corpora- 
AND  DEFECTS  found  to  extd  in  the  muni-  tors.     The  titles  to  freedom,  or  citizenship, 
eipal  eorponUions  of  England  and  Wales,  generaUy  comprehended  those  arising  from 
—The  commission  ascertained  the  exist-  birth,  servitude,  marriage,  purchase,  gift, 
ence  of  two  hundred  and  forty-six  corpo-  or  election.     The  governing  bodies  were 
rations  in  England  and  Wales,  exercising  formed  by  the  close  and  corrupt  system 
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portant  measure,  which  is  calculated  to  allay  discontent,  to  promote 
peace  and  union,  and  to  procure  for  those  communities  the  ad- 

of  self-election  in  a  great  majority  of  the  public  property  committed  in  trost  to  the 
municipalities.      The    corporate    officers,  corporation  would,  if  duly  administered, 
such  as  the  mayor,  or  other  head  of  the  be  amply  sufficient  to  provide.     Having 
corporation,  the  recorder  —  frequently  un-  given  a  general  view  of  the  ordinary  con- 
professional  —  and    the   town-clerk,  were  stitution  of  the  various  municipalities,  the 
appointed   by  the  self-elected  governing  commissioners  next  proceeded  to  specify 
body  from  its  own  immaculate  conclave,  some  of  their  defects.    The  most  common 
Some  of  the  municipalities  possessed  ex-  and  most  striking  de/eet  in  the  constitn- 
clusive  criminal  jurisdiciioiif  extending  to  tion  of  the  municipal  corporations  was, 
the  trial  of  felonies  and  all  other  offences,  that  the  corporate  bodies  existed  indepen- 
whereas  many  appear  never  to  have  had  dently  of  the  communities  among  tckich 
any  criminal  jurisdiction.      Several  bor-  they  were  found.    The  corporators  looked 
oug?u  had  civil  jurisdiction  extending  to  upon  themselves,  and  were  considered  by 
the  decision  of  all  actions,  —  some  extend-  the  inhabitants,  as  separate  and  exclusive 
ing  to  the  decision  of  personal  and  mixed  bodies  ;    they  had  powers  and  privileges 
actions  ;  others  to  the  decision  of  personal  within  the  towns  and  cities  from  which 
actions ;   while  in  a  considerable  number  they  were  named,  but  in  most  places  all 
no  civil  jurisdiction  appeared  ever  to  have  identity  of  interest  between  the  corporation 
existed.     TJie  property  in  some  few  bor-  and  the  inhabitants  disappeared.      That 
oughs  was  trivial,  but  the  revenue  gener-  was  the  case  even  where  the  corporation 
ally  averaged    from  £500  to  £1,000  in  included  a  large  body  of  inhabitant  free- 
each,  while  in  some  the  property  exceeded  men.     It  appeared  in  a  more  striking  de- 
£50,000  per  annum.     In  a  few  towns  cor-  gree  as  the  powera  of  the  cor;K}ration  had 
porate  the  accounts  were  printed  for  dis-  been  restricted  to  smaller  numbera  of  the 
tribution  and  audited  publicly ;    but  in  resident  population,  and  still  more  glar^ 
most  cases  the  accounts  were  neither  duly  ingly  when  the  local  privileges  had  been 
kept,  nor  audited,  nor  published,  besides  conferred  on  nan-resideiit  freemen,  to  the 
being  inaccurate  and  in  a  generally  unsat-  exclusion  of  the  inhabitants  to  whom  they 
isfactory  state.      The  annual   income  of  rightfully  ought  to  belong.     The  privilege 
these  municipal  corporations  amounted  to  of  electing  members  of  parliament  being 
about  £366,000,  and  the  exi)enditure  to  that  which,  before  the  passing  of  the  Re- 
£377,000,  while  the  debt  in  one  hundred  form  Act,  conferred  upon  the  self-elected 
and  thirty-three  exceeded  the  sum  of  two  governing  bodies  of  close  corporate  towns 
millions  sterling.     Throughout  the  course  their  principal  importance,  and  the    re- 
of  the  investigation  of  the  commissionera  wards  for   political    services    which    the 
there   were   perceptible    the    same    com-  patron  was  accustomed  to  distribute  among 
plaints,  —  of  magistrates  ill-qualified  by  them,  caused  this  function  to  be  consid- 
education  and  habits  for  their  situations,  ered  in  many  places  as  the  sole  object  of 
generally  partial,  and  sometimes  corrupt ;  their  institution.    The  power  so  monopo- 
of  courts,  which  might  be  made  the  instru-  lized,  and  employed  in  a  mode  nnsuitable 
ments  of  much   local  advantage,  falling  to  the  altered  circumstances  of  the  times, 
into  disuse  through  defects  of  their  origi-  led  to  various  abuses  of  the  system.     The 
nal  constitution  and  their  recent  malad-  custom  of  keeping  the  number  of  corpo- 
ministration;  of  juries  improperly  selected  ratore  as  low  as  possible  may  be  referred 
by  reason  of  notorious  party  bias ;  of  rev-  to  the  wish  for  preserving  the  parliamen- 
enue  misapplied ;  of  debt  contracted  and  tary  franchise  rather  than  to  the  desire 
of  property  alienated ;  of  the  absence  of  of  monopolizing  the  municipal  authority, 
all  accounts  and  the  denial  of  all  accoun-  which  had  been  coveted  only  as  a  means 
tability  by  certain  corporations ;   of  the  of  securing  the  other  and  mors  highly 
insufficiency  of  the  police,  the  neglect  of  prized  privilege.    A  great  number  of  cor* 
paving  and  lighting,  and  the  want  of  those  porations  were  preserved  solely  as  poliiicdl 
municipal  accommodations  for  which  the  engines,  and  the  towns  to  which  they  be* 
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vantages  of  responsible  government"  This  act  organizes  all  of 
the  municipal  corporations  of  England  and  Wales  upon  a  uniftyrm 
model.  It  does  not  altogether  destroy  their  previously  existing  law- 
ful corporate   powers,  but  it  does  sweep  away  all  laws,  statutes, 

charters,  and  usages  inconsistent  with  or  contrary  to  its  provisions. 
It  defines  who  shall  be  buigesses  or  citizens,  making  the  right 
essentially  to  depend  upon  occupancy  of  houses  or  sho^  within  the 

longed  derived  no  benefit,  bnt  often  much  magistrates,   of   the   civil    and    criminal 
injary,  from  their  existence.    To  maintain  judges,   often  of  the  sui^rintendents  of 
the  political  ascendency  of  a  party,  or  the  police,  and  were,  or  ought  to  liave  been, 
political  influence  of  a  family,  was  the  one  the  leaders  in  every  measure  that  con- 
end  and  object  for  which  the  powers  en-  cemed  the  interests  and  prosperity  of  the 
trusted  to  a  numerous  class  of  these  bodies  town.     So  far  from  being  the  repreaenta- 
hare  been  exercised.    This  object  was  sys-  tives  either  of  the  population  or  of  the 
tematically  pursued  in  the  admission  of  property  of  the  town,  they  did  not  .repre- 
freemen,    resident    or    non-resident ;    in  sent  even  the  privileged  class  of  freemen  ; 
their  election  of  municipal  functionaries  and  being  elected  for  life,  their  proceed' 
for  the  council  or  the  magistracy;  in  the  ings  were  unchecked  by  any  feeling  of 
appointment  of  subordinate  officers  and  responsibility.       The    cammissioners    re- 
the  local  police ;  in  the  administration  of  ported  that  there  prevailed  amongst  the 
charities   entrusted  to  the  municipal  au-  inhabitants  of  a  great  majority  of  the  in- 
thoritiea  ;   in  the  expenditure  of  the  cor-  corporated  towns  a  general  and  a  just  dis- 
porate  revenue,  and  in  the  management  of  satisfaction  with  their  municipal  councils, 
the  corporate  property.    The  most  flagrant  whose  powers  were  subject  to  no  proper 
Abuses  arose  from  this  perversion  of  muni-  control,  whose  acts  and  whose  proceedings, 
cipal  privileges  to  political  objects.     Thus  being  secret,  were  unchecked  by  the  influ- 
'tlie  inhabitants  had  to  complain,  not  only  ence  of  public  opinion  ;  a  distrust  of  the 
t;liat    the  election  of  their  magistrates  and  municipal  magistracy,  tainting  with  sus- 
other    municipal  functionaries  was  made  picion  the  local  administration  of  justice, 
l>y  an  inferior  class  of  themselves,  or  by  and  often  accompanied  with  contempt  of 
persons  unconnected  with  the  town,  but  the  persons  by  whom  the  law  was  admin - 
Also  of  the  disgraceful  practices  by  which  istered  ;  a  discontent  under  the  burdens  of 
the  magisterial  office  was  frequently  ob-  local  taxation,  while  revenues  that  ought 
tciined ;    while  those  who,  by  character,  to  be  applied  for  the  public  advantage 
residence,  and  property,  were  best  quali-  were  diverted  from  their  legitimate  use, 
fied   to  direct  and  control  its  municipal  and  sometimes  wostefully  bestowed  for  the 
affairs  were  excluded  from  any  share  in  benefit  of  individuals,  sometimes  sqnaii- 
the  elections  or  management.     The  exclu-  dered  for  purposes  iiyurious  to  the  char- 
wve    and  party  spirit    belonging  to  the  acter  and  morals  of  the  peoj^le.    The  com- 
whole  corporate  body  appeared  in  a  still  missioners  therefore  felt  it  their  duty  to 
more  marked  manner  in  the  councils  by  represent  to  his  Majesty  that  the  muni- 
wliich    in   most  cases  it  was  governed,  cipal  corporations  of  England  and  Wales 
These  councils  were  usually   self-eketed,  neither  possess  nor  deserve  the  confidence 
and  heM  their  offices  for  life.     They  were  or  respect  of  his  Majesty's  subjects,  and 
commonly  of  one  political  party,  and  their  that  a  thorough  reform  must  be  effected 
proceedings  were  mainly  directed  to  se-  before  they  can  become  what  they  ought 
cure  and  perpetuate  the  ascendency  of  the  to  be,  —  useful  and  efficient  instruments 
ptrty  to  which  they  belonged.     Indirida-  of  local  government.    Glover's  Historical 
als  of  adverse  political  opinions  were,  in  Summary  of   the    Corporate    System    of 
most  cases,  systematically  excluded  from  Great  Britain  and  Ireland,  pp.  38  to  45. 
the  governing  body.   These  councils,  which  The  result  was  the  municipal  Corporations 
embodied  the  opinions  of  a  single  party,  Act  of  5  &  6  Wm.  IV.  chap.  Ixxvi.    See 
were  entmsted  with  the  nomination  of  chap.  1,  ante,  sec  8. 
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borough,  and  the  payment  of  taxes  for  the  relief  of  the  poor.  These 
burgesses  or  citizens  elect,  from  time  to  time,  a  iSxed  number  of 
proper  persons  to  be  councillors,  and  the  council  (composed  of  the 
mayor,  aldermen,  and  councillors)  elect,  from  qualified  persons,  the 
aldermen,  and  also  the  mayor  and  the  ministerial  and  inferior  cor- 
porate officers.  jf%e  council  is  the  governing  body  of  the  corpo- 
ration, and  its  most  important  powers  are  defined, by  various  acts  of 
parliament.  It  will  thus  be  perceived  that  the  original  power  is  in 
the  burgesses  or  citizens;  that  the  act  adopts  the  representative 
system,  and  proceeds  upon  the  idea  that  a  substantial  interest  in 
the  incorporated  place,  which  is  made  necessary  in  order  to  be  a 
burgess  or  citizen,  will  induce  care  in  the  selection  of  councillors ; 
and  that  frequent  elections  will  prove  the  most  efiectual  check  on 
those  entrusted  with  the  administration  of  the  municipal  authority, 
which  is  carefully  limited  and  defined. 

The  act  of  1835,  with  its  amendments,  re-enacted  and  consolidated 
by  the  Municipal  Corporations  Act  of  1882,  45  and  46  Vict.  ch.  50 ; 
L.  E.  18  Stats.  205,  which  went  into  force  January  1,  1883,  consti- 
tutes the  body  of  the  existing  English  municipal  corporations  system. 
The  leading  provisions  of  the  Act  of  1835  are  so  important  to  be 
understood  in  the  study  and  application  of  the  English  cases  decided 
thereunder  to  questions  arising  in  this  country,  and  contain  so  much 
of  interest  to  the  -lawyer,  the  legislator,  and  the  municipal  inquirer, 
that  they  are  given  or  referred  to  in  the  note  to  this  section.^    Be- 

1  Municipal  Corporations  Act  of  6  franchises   to   the   freemen   or   citizens. 

AND  6  Wm.  IV.  CHAP.  Lxxvi.,  ENACTED  (Secs.  2-6.)    These  schedales  contain  an 

S£iT.   9,   1835,   AND  CODIFIED  BY  THE  alphabetical  list  of  aU  the  incorporated 

Municipal  Corporations  Act  of  1882,  horonghs,  with   the   number  of   wards, 

45  AND  46  Vict.  chap.  l.  —  Name,  etc.  number  of  aldermen,  and  number  of  coun- 

This    act    commences    by  reciting,  that  cillors,  and  style  of  the  corporate  body 

"  whereas  divers  bodies  corporate  at  sun-  in  each  ;  thus :  "  Bath,  —  Seven  wards, 

dry  times  have  been  constituted  within  fourteen  aldermen,  forty-two  councillors. 

the  cities,  towns,  and  boroughs  of  £ng-  Corporate  name,  —  Mayor,  Aldermen,  and 

land  and  Wales,  to  the  intent  that  the  Citizens  of  the  City  of  Bath."     If  it  be  a 

same  might  forever  be  and  remain  well  borough  instead  of  a  city,  the  word  "  Bur- 

and  quietly  governed  ;  and  it  is  expedient  gesses  "  is  used  instead  of  "  Citizens," 

that  the  charters  by  which  said  bodies  cor-  The  act  provides  that  the  body  corporate 

porate  were  constituted  should  be  altered  in  each  of  said  places  "  shall  take  and 

in  the  manner  hereinafter  mentioned ;  be  bear  the  name  of  the  Mayor,  Aldermen, 

it  therefore  enacted,  that  so  much  of  all  and  Burgesses  [or  Citizens,  in  case  of  a 

laws,  statutes,  and  usages,  and  so  much  of  city]  of  such  borough,  and  by  that  name 

all  royal  and  other  charters,  now  in  force,  shall  have  perpetual  succession,  and  shall 

relating  to  the  several  boroughs  named  in  be  capable  in  law,  by  the  eouncU  hereinafter 

schedules  (A  and  B)  annexed,  as  are  incon-  mentioned  of  such  borough,  to  do,**  &c 

sistent  with,  or  contrary  to,  this  act,  s^W  (Sec  6.)    Name  under  Act  of  1882  is 

be,  Rjid  the  same  are  hereby,  repealed  and  same.    (Sec  8.)     "Municipal    Corpo- 

annu//crf "  (ace.  1 ),  with  the  reservation  of  ration,"  as  used  in  the   Act   of  1882. 

certain  rights,  beneficial  exemptions,  and  means  the  body  corporate  cmstitoted  by 
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tween  1835  and  1882,  not  less  than  iSfty-five  acts  were  passed  more 
or  less  relating  to  municipal  corporations,  and  in  general  amenda- 

the  incorporation  of  the  inhabitants  of  a  9),  which  first  admitted  women  to  the  mn- 
boroogh.    Act  1882,  sec.  7.     "  The  muni-  nicipal  franchise.     The  Married  Woman's 
cipal  corporation  of  a  borongh  shall  be  Property  Act  (88  &  84  Vict.  chap,  xciii.), 
capable  of  acting  by  the  council  of  the  does  not  remove  or  affect  the  political  dis- 
borough,  and  the  council  shall  exercise  all  abilities  of  married  women.    See  Regina 
the  powers  vested  in  the  corporation  by  v.  Harrald,  L.  R.  7  Q.  B.  861. 
this  act  or  otherwise.    The  Council  shall  CouNCiLiiORs,    how    chosen,    &c.  — 
consist  of  the  Mayor,  Aldermen,  and  Coun*  Upon  the  first  day  of  November,  in  every 
cillors."    Act  1882,  sec.  10.  year,  the  burgesaea  so  enrolled  in  every 
Membership.  —  Befoce  the  passage  of  borough  sfuUl  openly  cusemble,  and  elect 
the  act  under  consideration,  the  qualitica-  from  the  persons  qualified  to  be  councillors 
tions  for  members  or  officers  of  municipal  [who  must  have  the  qualifications  of  a  bur- 
corporations  depended  upon  the  charter,  gess,  and  also  increased  pecuniary  and  rat- 
-Qsage,  or  by-laws  of  the  particular  cor-  ing  qualifications]  the  councillors  of  the 
poration,   the  usual  qualifications  being  borough"  (sec.   40),  of  whom  one-third 
that  the  person  claiming  to  be  admitted  part  go  out  of  office  annually.    The  elec- 
to    the  freedom  of   the  corporate   town  tions  are  held  before  the  mayor  and  asses- 
ahould  be  the  son  of  a  freeman,  or  should  sors,  and  the  mode  of  voting  (which  is 
liave  served  an  apprenticeship  to  a  free-  exactly  the  opposite  of  the  ballot  in  Amer- 
xnan,  or  (in  some  instances)  married  his  ica),  is  by  delivering  to  the  officers  of  elec- 
cUoghter,  or  acquired   the   privilege  by  tion  a  voting-paper  containing  the  name 
^ft    or  purchase ;  but  this  act  provides  and  abode  of  the  person  voted  for,  and 
'^hat  heredter  **  no  person  shall  be  elected,  signed  with  the  name  and  abode  of  the 
xnade,  or  admitted  a  burgess  or  freeman  voter.    It  is  thus  seen  that  the  bui^sses 
of    any  borough  by  gift   or  purchase."  elect  the  councillors,  whose  qualifications 
(S«)c.  8.)    It  fixes  the  qualificcUicn  qfbur-  are  fixed  by  the  statute,  and  whose  num- 
ff esses  or  cUizetu,  thus :  "  Every  male  per-  ber  in  each  incorporated  place  is  definite. 
aon,  of  full  age,  who  shall  have  occupied  Under  Act  1882,  the  term  of  councillor  is 
fluiy  house,  warehouse,  counting-house,  or  three   years,    and   his  qualifications  are 
sbopy  within  any  borough  "  for  three  years,  somewhat  changed  from  those  in  the  Act 
**  and  during  the  time  of  such  occupation  of  1885. 

Iteen  an  inhabitant  householder  within  the  Aldermen,    how  chosen.  —  On  the 
borongh,  or  within  seven  miles  of  the  bor-  ninth  day  of  November,   in  every  third 
ongb,  shall,  if  duly  enroUed,  be  a  burgees  succeeding  year,  the  council  for  the  time 
of  such  borough  and  a  member  of  the  body  being  are  directcKi  to  elect,  **from  the  coun- 
corporate  of  the  mayor,  aldermen,  and  bur^  eUlors,  or  from  persons  qualified  to  be  coun- 
gtsses  of  such  borough,  provided  he  shall  eillors,  the  aldermen  of  the  borough,"  who 
have  been  rated  in  respect  to  the  premises  are  one-third  in  number  of  the  councillors. 
Ko  occupied  by  him  to  all  rates  made  for  (Sec.  25. )    The  manner  of  election  is  pre- 
tbe  relief  of  the  poor  within  the  parish."  scribed,  namely,  by  every  member  of  the 
(Sec.  9.)    Such  resident  occupiers  and  taX'  council  delivering  to  the  mayor  or  chair- 
payers,  only,  are  members  of  the  corporate  man  a  voting-paper  signed  by  the  mem- 
body  of  the  place ;  all  the  other  inhabi-  ber  voting,  which  the  mayor  or  chairman 
tants  are  no  part  of  the  municipal'  corpo-  is  directed  openly  to  read.     (Act.  7  Wm. 
ration,  though  subject  to  its  government.  IV.  and  1  Vict  chap.  Ixxviii.  sec.  14  ;  16 
The  Act  1882  changes  the  qualifications  and  17  Vict.  chap.  Ixxix.  sec.  18.)    Term 
of  a  bnii^ess  from  three  years  to  one  year,  of  aldermen  under  Act  of  1882,   is  six 
and  in  some  other  minor  respects.  (Sec  9. )  years.     (Sec.  14. ) 
JFomen  may  vote  at  municipal  elections  Mayor,  how  chosen.  —  At  the  meet- 
if  otherwise  qualified,  but  not  married  ing  of  the  council,  to  be  held  on  the  ninth 
women.    Act  1882,  see.  68,  based  on  the  day  of  November,  each  year,  the  council 
Act  of  1872  (82  k  88  Vict  chap.  Iv.  sec.  are  directed  to  eleet,  out  of  the  aldermen  or 
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tory  of  the  Act  of  1835.  The  Act  of  1882  revises  or  codifies  all  the 
legislation,  including  the  Act  of  1835  upon  the  subject  of  the  Muni- 
cipal Corporations  of  England.  The  substance  of  the  Act  of  1835 
still  remains  as  re-enacted  in  the  Act  of  1882.  Its  provisions  ex- 
tend to  Wales,  but  not  to  Scotland  or  Ireland. 

In  the  United  States. 

§  37  (17).   Legislative  Sanotion  essential  to  Ck>rporate  Bzistence ; 
Prescription.  —  The  proposition  which  lies  at  the  foundation  of  the 

coundlloTB,  a  fit  person  to  be  the  mayof,  xxviii.;  8  and  4  Vict,  diap.  xzviiL;  i  and 
who  shall  continue  in  office  for  one  year  5  Vict.  chap,  xlviii  ;  5  and  6  YicL  chapu 
(sec.  49),  and  until  his  successor  shall  xcviii.)  ;  jiower  to  sell  and  mortgage  prop- 
have  accepted  and  qualified.  (6  and  7  erty  and  to  chazge  rates  given  (5  and  6 
Wm.  IV.  chap.  cv.  sec.  4.)  So  by  the  Vict  chap,  xcviii.  ;  23  and  24  Vict.  chap. 
Act  of  1882,  sec  15,  except  that  the  xvL)  ;  provision  made  as  to  maintaining 
mayor  may  be  elected  from  any  persons  bridges  (18  and  14  Vict.  chap.  bdv.  1860); 
who  are  qualified  to  be  aldermen  or  coun-  to  promote  public  libraries  (18  and  19  Vict, 
cillors.  chap.  Ixx.  1855 ;  29  and  80  Vict.  chap. 
Who  compose  thb  council,  &c.  —  xciv. ) ;  in  relation  to  the  police,  19  and 
The  mayor,  the  aldermen,  and  the  coun-  20  Vict.  chap.  Ixix.  (27  and  28  Vict, 
cillors,  for  the  time  being,  constitute  the  chap.  Ixiv.;  28  and  29  Vict.  chap,  xxxy.); 
council  of  the  borough.  (Sec.  25.)  So  the  management  of  highways,  by  enabling 
by  the  Act  of  1882,  sec.  10.  The  council,  councils  to  adopt  parish  roads  and  apply 
as  we  have  seen,  elect  tbe  mayor  and  the  their  funds  to  their  repair  (25  and  26  Vict, 
aldermen,  and  it  also  appoints  the  clerk,  chap.  Ixi.);  for  safe  keeping  of  petndeum 
treasurer,  and  other  corporate  officers.  (25  and  26  Vict.  chap.  Ixvi.);  for  the  pio- 
The  corporate  body  acts  by  and  through  tection  of  gardens  and  ornamental  grounds 
the  council,  who  have  the  authority  of  the  (26  and  27  Vict.  chap.  xiiL);  in  relation 
old  corporations,  except  as  modified.  Pro-  to  prisons  (28  and  29  Vict.  chap.  exxvL 
vision  is  made  for  the  stated  and  special  known  as  "The  Prisons  Act,  1865'* ;  29 
meetings  of  the  council ;  the  notice  pre-  and  30  Vict.  chap,  c ) ;  the  Ballot  Act 
scribed,  the  quorum  fixed,  the  presiding  and  Corrupt  Practices  Act  of  1872 ;  the 
officer  defined,  &c.  Power  is  given  to  Municipal  Elections  Act  of  1875 ;  the 
make  by-laws,  and  the  powers  of  the  coun-  Registration  Act  of  1878  ;  the  Town 
cil  defined,  and  provision  is  made  for  Council  and  Local  Boards  Act  1880. 
powers  vested  in  trustees,  under  sundry  A  variety  of  other  statutes,  of  leas  im- 
local  acts  of  parliament,  for  paving,  light-  portance,  in  relation  to  municipal  ooipo- 
ing,  supplying  with  water  or  gas,  cleans-  rations,  have  been  passed  since  the  general 
ing,  watching,  i-egulating,  or  improving  Act  of  1885,  some  amendatory  of  it  and 
or  for  providing  or  maintaining  a  ceme-  some  making  new  and  additional  piovia- 
tery  or  market  in  the  boroughs  being  ions,  and  aU  have  been  consolidated,  u 
transferred  to  the  body  corporate  of  the  before  stated,  in  the  Municipal  Corpora- 
borongh.  (Sec.  75,  20  and  21  Vict.  chap,  tions  Act  of  1882,  45  and  46  Vict.  chap. 
L)  By  other  acts  of  parliament  the  1.;  L.  R.  18  Stats.  205.  By  the  famous 
boundaries  of  boroughs  are  fixed  (6  and  Disraeli  reform  bill  of  1867,  the  right  to 
7  Wm.  IV.  chap.  ciii.  1836) ;  the  ''ad-  vote  for  a  member,  or  members,  to  aerre 
ministration  of  the  borough  fund  "  regu-  in  parliament  for  boroughs  was  extended 
lated  (Ih,  chap,  civ.)  ;  "  the  administra-  to  laige  numbers  or  classes  of  persons  who 
tion  of  justice  "  provided  for  (R.  chap,  did  not  before  possess  the  franchise.  'Snm 
CT.  ;  13  and  14  Vict  chap,  xci.)  ;  borough  American  Cyclopeedia,  1868,  p.  827.  AiU§^ 
rates  regulated  (7  Wm.  IV.  and  1  Vict.  chap.  i.  sec.  8. 
chap.   Ixxxi.  1887;  2  and  3  Vict  chap. 
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law  of  corporations  of  this  country  is,  that  here  all  corporations, 
public  and  private,  exist  and  can  exist  only  by  virtue  of  express  legis- 
lative enactine7U,  creating,  or  authorizing  the  creation  or  existence  of 
the  corporate  body.     Legislative  sanction  is  with  us  absolutely  es- 
sential to  lawful  corporate  existence.     The  public  welfare  is  the 
ground  of  this  doctrine.     It  would  be  unwise  to  allow   corporate 
powers  to  be  assumed  and  exercised  except  for  purposes  and  on 
terms  previously  defined  by  the  legislature.      That  a  corporation 
may  here  exist  by  prescription,  and  its  existence  be  established  by 
long  and  undisputed  user  of  corporate  powers,  may  (as  the  cases 
hereafter  referred  to  will  show)  be  true,  but  such  prescription  and 
user  suppose  a  legislative  grant    Instances  of  prescriptive  corpora- 
tions, with  us,  are  rare  and  exceptional      But  corporations,  public 
and   private,  by  virtue  of  direct  legislative  authorization  under 
special  or  general  laws,  are  being  created  in  such  vast  numbers  as 
to  constitute  one  of  the  most  marked  and  important  features  of  the 
polity  of  the  present  tima     Speaking  of  "  corporations  by  statute," 
in  England,  Mr.  Willcock  says  that  "  the  legislature  has  not  often 
exercised  the  power  of  creating  municipal  corporations,  because  it 
has  been  esteemed  a  flower  of  the  prerogative/'  ^    This  has  reference 
to  a  period  anterior  to  the  famous  Municipal  Corporations  Act  of 
September  9, 1835  (5  and  6  Wm.  IV.  ch.  IxxvL),  by  which  parlia- 
ment  undertook   the    regulation  of  this  important  subject;^  and 
to  the  Companies  Acts  of  a  later  date  which  liberally  authorize  the 
formation  of  companies  for  private  enterprises  with  the  powers  and 
privileges  of  corporations.^ 


*  WiUc.  on  Manic.  Corp.  25. 
'  AiUe,  sees.  8,  85. 

*  Existing  Municipal  Government  in 
^T^eat  Britain  —  **  In  the  recent  progress 
of  Great  Britain,"  says  Mr.  Shaw  (Politi- 
<^1  Science  Quarterly,  vol.  ir.  p.  197,  June 
1889),  "few  things  are  more  remarkable 
than  the  development  of  urban  life  and 
^  Municipal  institutions.     It  is  true  that 

^^e    towns  and  their  constitutions  must 

^    studied   historicaUy  in   order   to  be 

^^oroughly  understood ;  but  it  happens 

^^t  as  a  rule  the  historic  towns  are  no 

^^ger  the  important  ones,  and  that  the 

C'^ter  municipalities  of  England  are  quite 

^  distinctively  nineteenth   century  de- 

^lopments  as  are  those  of  America.    As 

^^rations,  Bfanchester   and  Birming- 

i  W  are  only  fifty  years  old,  having  pro- 

\  ^M  their  charters  in  1888.     Sheffield, 

'  oi^ford,  Salford,  and  many  other  large 

VOL.  I.  —  5 


towns,  are  of  still  more  recent  incorpora- 
tion. And  not  a  few  of  those  whose  char- 
ters are  of  earlier  date,  as  Liverpool,  Leeds, 
and  Nottingham,  are  just  as  essentially 
modem,  their  earlier  municipal  history 
having  little  or  no  importance.  There 
are  now  284  incorporated  towns  and  cities 
in  England  and  Wales,  and  106  of  these 
have  received  their  charters  Rince  the  Mu> 
nicipal  Reform  Act  of  1835.  The  new 
manufacturing  towns  are  decide<ily  more 
populous  than  the  old  seaports  and  county 
capitals.  Thus  I  find  that  of  towns  hav- 
ing a  population  of  25,000  or  more  there 
are  nearly  sixty  which  have  been  incor- 
porated since  1825,  while  there  are  only 
about  forty-five  whose  charters  are  of  ear- 
lier date.  One-half  of  the  more  recent 
corporations  have  the  above-named  mini- 
mum of  population,  while  only  one-fourth 
of  the  older  places  have  it. 


66                                         MUNICIPAL  CORPORATIONS.  §  87  a 

§  37  a.    Number  and  frequency  of   Corporate    Creations.  —  The 

existing  law  of  corporations  is  essentially  of  modem  growth,  and  is 
yet  in  a  state  of  development     Having  occasion  to  refer  to  this 

"  So  far  then  as  the  great  modem  towns  than  that  of  a  shifting,  unprofitable,  and 

owe  their  forms  of  government  to  the  past,  illogical  compromise, 

it  is  to  the  general  past  of  nmuicipal  insti-  '*  It  would  seem  a  little  strange  that  the 

tutions  in  England  rather  than  to  any-  one  school  of  reformers  should  not  have 

thing  of  a  determining  kind  in  their  own  been  opposed  by  another  which  would  ad- 
individual  histories.     The  Municipal  Cor-  /Vocate  the  concentration  of  authority  and 

porations  Reform  Act  of  1835  preserved  the/  responsibility  in  the  council.     Logically, 

old  government  of  towns  by  a  mayor,  al-  the  mayor  must  eventually  swallow  the 

dermeu,  and  councillors,  while  throwiugl  council  or  the  council  must  swallow  the 
open  the  franchise  to  the  new  classes  of '\mayor,  if  political  forces  are  to  be  ac- 

electors  who  had  received  the   borough  corded  some  degree  of  natural  play ;  and 

parliamentary  franchise  in  the  reform  of  the  one-man  power  is  on  the  decline  every- 

1832,  and  making  the  councillors  directly  where  in  this  age.      Municipal  govem- 

representative  of   the  burgesses.      Since  ments,    elsewhere    than    in    the    United 

1835,  the  framework  of  English  municipal  States,  after  having  constituted  a  ruling 

government  has  been  simple,  definite,  reg-  body  do  not    erect  a  separate   one-man 

ular,  and  easily  understood ;  and  the  new  power  and  give  it  the  means  to  obstruct 

fabrics  have  been  elaborated  upon  that  the  ruling,   administrative  body  and  to 

framework."  diminish    its    scope    and    responsibility. 

Practical  workings  of  the  English  ays-  The  mayor  elsewhere  is  an  integral  part 

tern  contrasted  with  those  of  tfie  American  of  the  counciL    English,  Scotch  and  Irish 

system.  —  The    writer    last    quoted    {lb.  municiiml  government  is  simply  govem- 

pp.  216,  217),  thus  contrasts  the  theory  ment  by  a  group  of  men  who  are  to  be 

and  workings  of  the  English  system  with  regarded  as  a  grand  committee  of  the  cor- 

those    of   our   American    municipalities :  poration,  —  the  corporation  consisting  of 

**  Many  earnest    and    intelligent    muni-  the  whole  body  of  burgesses  or  qualified 

cipal  reformers,  especially  in  New  York  citizens.     In  Glasgow  it  is  a  committee  of 

and  the  Eastern  States,  have  advocated  fifty  ;  in  Edinburgh,  of  forty-one  ;  in  Man- 

the  plan  of  greatly  increasing  the  author-  Chester,  of  seventy -six  ;  in  Birmingham, 

ity  of  the  mayor,  so  that  he  may  be  held  Liverpool  and  most  of  the  large  English 

more  definitely  responsible  for  the  admin-  towns,  of  sixty-four  ;  in  Dublin,  of  sixty  ; 

istration  of  the  various  executive  depart-  in  Belfast,  of  forty  ;  and  in  the  other  in- 

ments.     It  is  the  plan  of  a  periodically  corporated  towns  of  the  United  Kingdom 

elective  dictatorahip.     As  a  remedy  for  it  varies  fi-om  twelve  to  sixty-four,  accord- 

the  evils  that  grow  out  of  interferences  ing  to  their  size.      So  far  as  these  bod- 

by  the  State  and  the  farming  out  of  cer-  ies  have  authority  to  pass  by-laws  at  all, 

tain  departments  such  as  parks  or  water-  their  authority  is  complete,  and  nobody 

supply  to  special  boards  or  commissions  obtrudes  a  veto.     They  appoint  and  re- 

not  responsible  to  the  mayor  or  the  coun-  move  all  officials.   They  have  entire  chaige 

cil  or  the  people,  and  further  as  a  tem-  of  municipal  administration,  distributing 

porary   measure  of  defence   against  un-  the  work  of  departmental    management 

trustworthy  and    cornipt    counsels,   this  and  supervision  to  standing  committees 

somewhat    heroic    plan    of    making   the  of  their  own  number,  which  they  oigan- 

mayor  a  dictator,  or  to  use  the  Crom-  ize  and  constitute  as  they  please.     If  such 

wellian  euphemism,  *  a  protector,'   seems  a  local  government  cannot  be  trusted,  the 

to  have  a  great  deal  in  its  favor.     But  it  fault  is  with  popular  institutions.     It  is 

is  unrepublican,  and  it  does  not  at  all  quite  certain  to  be  as  good  a  government 

solve  the  difficult  problem  of  harmonizing  as  the  people  concerned  deserve  to  have, 

the  authority  of  the  mayor  and  the  au-  The  location  t)f  responsibility  is  perfectly 

thority  of  the  council.    The  relation  be-  definite.   When  the  Glasgow  city  improve- 

tween  the  two  cannot  at  best  be  other  ment  scheme  became  unpopular  with  tht 
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subject,  a  distinguished  judge  said :  "  Formerly  but  few  private  cor- 
porations were  created,  and  these  cut  so  small  a  comparative  figure 
in  the  destinies  of  states,  that  they  attracted  but  little  attention 
on  the  part  of  law-makers,  and  were  but  little  studied  by  the  courts. 
Even  in  England,  until  a  very  recent  period,  both  public  and  pri- 
vate corporations  were  created  by  royal  prerogative,  without  the 
intervention  of  parliament,  and  were  invested  with  such  powers  and 
privileges  as  favorites  might  ask,  or  the  public  good  be  supposed  to 
require.     But  even  then  such  corporations  were  rare.      Now  they 
have  become  among  the  greatest  means  of  state  and  national  pros* 
parity.     It  is  probably  true  that  more  corporations  were  created  by 
the  legislature  of  Illinois,  at  its  last  session,  than  existed  in  the 
"whole  civilized  world  at  the  commencement  of  the  present  cen- 
"tjury."  ^    This  state  of  things  has  necessarily  led  to  a  more  careful 
study  of  the  whole  subject,  both  by  legislators  and  the  courts.     Not 
only  are  commercial  or  business  corporations  being  thus  multiplied, 
tut  public  and  municipal  corporations,  in  all  of  the  States  and  Ter- 
ritories of  the  United  States,  are  constantly  created  and  universally 
axlopted  as  part  of  the  ordinary  machinery  of  government,  so  that  it 
is  perhaps  impossible  to  find  a  town  or  city  of  any  considerable  size 
not  incorporated  and  invested  with  the  power  of  local  government. 
There  are  in  this  country  many  hundreds  of  incorporated  places 
acting  under  special  charters  granted  by  the  States  or  general  incor- 
poration acts  passed  by  them. 

§  38  (18).  Congress  may  create.  —  The  pmoer  of  Congress  to  cre- 
ate or  authorize  the  creation  of  corporations,  public  or  private,  when- 
ever these  become  an  appropriate  means  of  exercising  any  of  the 
constitutional  powers  of  the  general  government,  or  of  facilitating 
its  lawful  operations  in  the  States  or  Territories,  must  be  taken  to 
be  conclusively  settled  by  tlie  Supreme  Court.^     This  power  has 

▼oteis  because  it  was  proving  more  expen-  system,  by  which  the  people  give  the  en- 

»ire  than  its  projectors  had  promised,  the  tire  management  of  their  affairs  to  a  big 

c^irman  of  the  committee  was  retired  by  committee  of  their  own   numl)er,  which 

^    coDstitiients  at  the  end  of  his  term,  they  renew  from  time  to  time." 
The  taxpayers  hold  every  member  of  coun-         *  Per  Caton,  J.,  Railroad  Co.  r.  Dalby, 

^l  i^esponsible  for  his  votes.     The  system  19  111.  353  (1857).     See  also  similar  obser- 

"  *s  simple,  logical,  and  effective  as  the  vations  of  Eogcrs,  J.,   in    Buslv  11  v.  In- 

^etican  system  is  complicated  and  in-  surance  Co.,  15  Serg.  &  Kawle  (Pa.),  176, 

compatible  with  harmonious  and  respon-  177. 

tt^W  idmmistration.     City  government  in         2  McCuUoch  v.   Maryland,    4  Wheat, 

^erica   defeate    its    own    ends    by    its  316;  Osbom  v.  Bank  of  U.  S.,  9  Wheat, 

'checks  and  balances,'   its  partitions  of  738  ;  Thompson  v.  Pacific  Railroad  Co.,  9 

^^^y  and  responsibility,   and   its  grand  Wall.   679 ;    Pacific   Railroad  v.  Lincoln 

opportunities  for  the  game  of  hide-and-  Co.,  1  Dillon,  C.  C.  314  (1871) ;  Morawcta 

^^   Infinitely  superior  is  the  English  on  Corp.  (2d  ed.)  sec.  9. 
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been  exercised  on  important  occasions^  such  as  incorporating  the 
banks  of  the  United  States,  the  national  banks,  and  the  various 
Pacific  railroad  companies ;  and,  within  the  above  limitations,  it  is 
no  longer  disputed.  Congress  habitually  passes  acts  for  the  organ- 
ization of  Territorial  governments,  the  local  legislatures  of  which 
may,  under  congressional  authority,  create  corporations,  public  and 
private,  in  the  Territories ;  but  it  is  not  within  the  power  of  Con- 
gress to  establish  municipal  corporations  within  the  limits  of  the 
States,  and  it  has  never  attempted  to  exercise  it. 

A  provision  in  a  Territorial  Organic  Act,  that  the  power  of  the 
territorial  legislature  '^  shall  extend  to  all  rightful  subjects  of  legista- 
tionj*  authorizes  the  legislature  to  create  municipal  corporations, 
and  to  invest  them  with  the  power  to  make  ordinances,  and  to  pro- 
vide corpomtion  courts  in  which  to  enforce  them.  And  such  courts 
may  be  provided,  although  by  the  organic  act  it  is  declared  that  the 
judicial  power  of  the  Territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  justices  of  the  peace.^ 

§  39  (19).  Outline  of  ordinary  Municipal  Charter.  —  In  this  COUD- 
try,  until  comparatively  a  recent  period,  municipal  corporations 
have  been  created  singly^  each  with  its  special  or  separate  charier 
passed  by  the  legislature  of  the  State.  These  charters,  in  all  of  the 
States,  were  framed  after  the  same  general  model ;  but  in  the  extent 

1  State  V,  Youn^,  8  Kan.  445  (1866) ;  le^slative  assembly  had  no  power  to  con- 
People,  ex  rel.  v.  City  of  Batte,  4  Mont,  fer  upon  a  justice  of  the  peace  a  denomina- 
174 ;  Bumes  i\  Atchison,  2  Kan.  454 ;  8.  tion  not  warranted  by  the  oi^ganic  act; 
p.  Reddick  v.  Amelia,  1  Mo.  5  (1821).  and,  in  so  far  as  a  municipal  charter 
In  this  case  the  objection  made  was,  that  undertook  to  confer  upon  a  justice  of  the 
such  a  legislature  was  not  sovereign,  and  peace  exercising  jurisdiction  under  the  or- 
that  nothing  short  of  sovereign  power  dinances  of  the  city  the  name  of  '*  police 
could  create  a  cor^ioration.  The  answer  magistrate,"  it  is  void.  lb. 
given  was,  that  Congress  could  give,  and  It  is  now  provided  by  act  of  Congresi^ 
had  given,  the  power  to  legislate  on  such  "  That  the  legislative  assemblies  of  the 
subjects.  That  a  Territorial  legislature,  several  Territories  of  the  United  States 
vested  with  general  legislative  powers,  shall  not,  after  the  passage  of  this  act, 
may  create  a  corporation  which  is  not  grant  private  charters  or  especial  privi- 
affected  by  the  subsequent  adoption  of  a  leges,  but  they  may,  by  general  inoorpo- 
State  constitution,  was  held  in  Vincennes  ration  acts,  permit  persons  to  associate 
University  v,  Indiana,  14  How.  268  (1852).  themselves  together  as  bodies  corpotate 
See  also  Vance  v.  Bank,  1  Blackf.  (Ind.)  for  mining,  manufacturing,  and  other  in* 
80 ;  Myers  v.  Bank,  20  Ohio,  288.  Under  dustrial  pursuits."  Act  of  March  2, 1867* 
the  Territorial  organic  act  of  Colorado,  the  14  Stats,  at  Large,  426,  sec.  1;  Rev.  Stats, 
legislative  assembly  has  power  to  establish  of  U.  S.  sec  1889.  In  Seattle  v.  Tyler, 
a  municipal  corporation,  but  the  question  Wash.  Territory,  1877,  this  section  was 
of  such  establishment  by  special  or  general  held  by  Oh.  J.  Lewis  of  Washington  Terri- 
law  is  not  <Uscussed.  Deitz  v.  City  of  tory  to  extend  to  and  embrace  mnnidpal 
Central,  1  Col.  323  (1872).  Under  the  corporations  within  its  prohibition, 
same  organic  act  it  was  decided  that  the 
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of  the  special  powers  confeired,  and  in  the  peculiar  constitution  of 
the  governing  body,  and  the  like,  there  was  great  variety.  It  will 
be  oseful  to  notice  the  otUline  features  of  one  of  these  charters,  since 
it  constitutes  the  organic  act  of  the  corporation,  and  bestows  upon 
it  its  l^al  character.  Such  a  charter  usually  sets  out  with  an  in- 
corporating clause  declaring  "that  the  inhabitants  of  the  town  of 
(naming  it),  or  city  of  (naming  it),  are  hereby  constituted  a  body 

politic  and  corporate  by  the  name  of  the  'town  of ^,' or*  city 

of ,'  and  by  that  name  shall  have  perpetual  succession,  may 

use  a  common  seal,  sue  and  be  sued,  purchase,  hold,  and  sell  prop- 
erty,'* Ac.^  The  charter  then  defines  the  territorial  boundaries  of 
the  town  or  city  thus  incorporated.*  After  that  follow  provisions 
relating  to  the  governing  body  of  the  corporation,  usually  styled  the 
'man  or  city  council,^  This  is  generally  composed  of  one  body, 
;hough  in  some  instances  of  two ;  the  members  being  called  alder- 
nen,  councilmen,  or  trustees.  The  corporate  territory  is  divided 
nto  wards,  and  each  ward  elects  one  or  more  aldermen,  the  nui^ber 
)eiiig  specified  and  definite.*  The  charter  fixes  the  qualifications  of 
he  voters,  which  are  usually  that  the  voter  shall  be  a  male  citizen 
)i  the  United  States  and  of  the  State,  be  of  age,  and  a  resident,  for 
I  specified  time,  within  the  limits  of  the  corporation.  The  mode  of 
lolding  elections  is  prescribed ;  and  the  power  is  often  given  to  the 
x>uncil  to  canvass  returns,  and  to  settle  disputed  elections  to  cor- 
porate offices.*  Provision  is  made  for  the  election  of  a  mayor,  or 
Dther  chief  executive  officer  of  the  corporation,  and  his  duties  de- 
fined. The  charter  contains  a  minute  and  detailed  enumeration  of 
Ihe  powers  of  the  city  council,  which  are  usually  numerous ;  ^  the 
most  important  of  which  are,  the  authority  to  create  debts  (some- 
times restricted) ;  to  levy  and  collect  taxes  within  the  corporation, 
Tor  corporate  purposes ;  ^  to  make  local  improvements,  and  assess- 
3ients  to  pay  therefor ;  to  appoint  corporate  officers  ;  ®  to  enact  ordi- 
lances  to  preserve  the  health  of  the  inhabitants,  to  prevent  and 
ibate  nuisances,  to  prevent  fires,  to  establish  and  regulate  markets, 
X)'  regulate  and  license  given  occupations,  to  establish  a  police  force ; 
X)  punish  ofiTenders  against  ordinances ;  to  open  and  grade  and 
mprove  streets  ;*  to  hold  corporation  courts,^^  &c. 

1  Post,  chap.  viii.  several  times  as  much  power  as  a  voter  in 

*  Pott^  chap.  viii.  another.    People  v,  Canaday,  73  N.  C.  198 

*  /M,  chap.  X.  (1875) ;  s.  o.  21  Am.  Sep.  465. 

*  Constitutional  provisions   to   secnre         ^  Po8t,  chap.  ix. 
quality  of  representation  held  applicable         *  Po^  chaps,  v.  and  vi. 
0  monicipal  corporations  and  to  disable         ^  Post,  chap.  xix. 

he  legislature  to  divide  a  city  into  wards,         •  Post,  chap.  ix. 

D  some  of  which  a  voter  should  have         *  Post,  chap.  xiL       "^^  Post,  chap.  xiii. 
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When  it  is  remembered  that  the  charter  of  stick  a  corporation  is 
its  constitution^  and  gives  to  it  all  the  powers  it  possesses  (unless 
other  statutes  are  applicable  to  it),  its  careful  study,  in  any  given 
case,  is  indispensable  to  an  understanding  of  the  nature  and  extent 
of  the  powers  it  confers,  the  duties  it  enjoins,  and  liabilities  it 
creates.  The  construction  of  its  various  provisions,  and  the  deter- 
mination of  the  relation  which  these  bear  to  the  general  statutes  of 
the  State,  —  how  far  the  charter  controls,  or  how  far  it  is  controlled 
by  other  legislation,  are  often  among  the  most  difl&cult  problems 
which  perplex  the  lawyer  and  the  judge.  The  study  of  a  question 
of  corporation  law  begins  with  the  charter ;  but  it  must  oftentimes 
be  pursued  into  the  constitution,  the  general  statutes  and  legislative 
policy  of  the  State,  and  after  this  into  the  broad  field  of  general 
jurisprudence. 

§  40.  Corporators  and  Members.  —  In  municipal  and  public  cor- 
porations, as  cities,  towns,  parishes,  school-districts,  and  the  like, 
membership,  so  to  speak,  is,  under  the  legislation  and  polity  of  this 
country,  usually  constituted  by  living  within  certain  limits,  whatever 
may  be  the  desire  of  the  individual  thus  residing  or  that  of  the  mu- 
nicipal or  other  incorporated  body.  In  private  corporations,  on  the 
other  hand,  especially  those  organized  for  pecuniary  profit,  member- 
ship is  constituted  by  subscribing  to  or  receiving,  with  the  assent  of 
the  corporation  when  that  is  necessary,  transfers  of  its  stock.^  It  is 
the  citizens  or  inhabitants  of  a  city,  not  the  common  council  or  local 
legislature,  who  constitute  the  "corporation"  of  the  city.  The 
members  of  the  council  and  other  charter  officers  are  the  agents  or 
ministers  of  the  corporation.^ 

§  41  (20).  General  municipal  Incorporating  Aots  in  the  United 
States.  —  Within  a  period  comparatively  recent,  the  legislatures  of 
a  number  of  the  States,  following  in  this  respect  the  example  of  the 
English  Municipal  Corporations  Act  of  5  and  6  Wm.  IV.  ch.  Ixxvir, 
heretofore  mentioned,  have  passed  general  acts  respecting  municipal 
corporations.  These  acts  abolish  all  special  charters,  or  all  with 
enumerated  exceptions,  and  enact  genercU  provisions  for  the  incor- 
poration, regulation,  and  government  of  municipal  corporations. 
The  usual  scheme  is  to  grade  corporations  into  classes,  according  to 
their  size,  as  into  Cities  of  the  First  class.  Cities  of  the  Second  Class, 

1  Overeeera  of  Poor,  &c.  v.  Sears,  22         *  Jitte,  sec.  21;  Lowber  v.  Mayor,  &c 

Pick.  122,  130,  per  Shaw,  C.  J. ;  Oakes  v.  of  N.  Y.,  5  Abbott's  Pr.  R.  826  ;  Clarke 

Hill,  10  Pick.  333,  346,  per  Morton,  J. ;  v.  Rochester.  24  Barb.  446  (1857);  Bauin- 

ante,  sec.  9,  and  notes.  gartner  v.  Hasty,  100  Ind.  575. 
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and  Towns  or  Villages^  and  to  bestow  upon  each  class  such  powers 
as  the  legislature  deems  expedient ;  but  the  powers  and  mode  of 
organization  of  corporations  of  each  class  are  uniform.^ 

^  Ohio.  —  By  the  Towns,  Cities,  and  tional  legislation.  It  will  be  a  work  of 
Villages'  Act  of  May  3,  1852  (Swan's  Stat,  care  and  time  to  perfect  an  orderly  and 
954),  all  corporations  existing  for  the  pur-  harmonious  system."  Per  Oholaan,  J.,  in 
poses  of  municipal  government  are  thereby  Thomas  v,  Ashland,  12  Ohio  St.  124,  130 
oiganized  into  cities  and  incorporated  vil'  (1861).  Infra,  sec.  46. 
lages,  (Sec.  1.)  In  respect  to  the  exer-  California. — Constitution,  Art.  XL,  on 
cise  of  certain  corporate  i)Owers,  municipal  Cities,  Counties,  and  Towns,  contains  pro- 
corporations  are  divided  into  classes,  thus:  visions  as  to  their  incorporation,  organiza- 
1.  Cities  of  the  first  class,  which  comprise  tion,  and  government.  The  entire  subject 
all  cities  having  a  population  exceeding  of  the  creation  and  government  of  cities  is 
twenty  thousand  inhabitants ;  2.  Cities  of  provided  for  in  Part  I V.  title  iii.  of  the 
the  second  class,  which  comprise  all  cities  Political  Code.  It  does  not  apply  to  cities 
not  embraced  in  the  first  class  ;  3.  Incor-  existing  at  the  time  of  its  adoption.  £x 
porated  villages ;  and  4.  Incorporated  vil-  parte  Simpson,  47  Cal.  127;  People  t;. 
lages  for  special  purposes.  Jb.sec.Zdetseq.  Clunie,  70  Cal.  604.  If  the  course  pur- 
These  are  "declared  to  be  bodies  politic  sued  in  establishing  a  municii)aiity  is 
and  corporate,  under  the  name  and  style  substantially  sucli  as  is  pointed  out  in  the 
of  the  city  of ,  or  the  incorijorated  act,  courts  will  not  disturb  it,  the  pro- 
village  of ,  as  the  case  may  be,  —  ca-  priety  of  establishing  a  municipality,  and 

pable  to  sue  and  be  sued  ;  to  contract  and  of  including  particular  territory  within  its 

be  contracted  with  ;  to  acquire,  hold,  and  boundaries,  being  a  political  question  for 

possess  property,  real  and  personal;   to  the  legislature  to  determine.     People  v. 

have  a  common  seal ;  and  to  exercise  such  City  of  Riveraide,  70  Cal.  461. 

other  powers,  and  to  have  such  other  priv-  Illinois.  —  The  General  Assembly  has 

lieges,  as  ara  Incident  to  municijui]  cor-  the  power  to  delegate  legislative  authority 

porations  of  like  character  or  degree,  not  incident  to  municipal  government  to  cities ; 

inconsistent  with  this  act  or  the  general  but  this  can  only  be  done  by  general  law, 

laws  of  the  State."     lb.  sec.  18.     These  under  the  Constitution  of  1870.     When, 

powers  and  privileges  are  then  specified  however,  it  is  done  by  such  law,  the  con- 

with  great  minuteness,  twenty  sections  of  stitutional  mandate  is  fully  complied  with, 

the  act  being  devoted  to  this  purpose.    In-  and  the  ordinances  to  be  adopted  by  dif- 

corporated  villages  are  governed  by  one  ferent  municipalities,  under  the  power  so 

mayor,   one  recorder,   and    five  trustees,  conferred,  may  be  as  variant  in  their  terms 

elected    annually ;    the   mayor,   recorder,  as  the  varying  municipal   necessities  or 

and  trustees  constituting  the  village  coun-  sense  of  public  policy  in  those  who  exer- 

cil,    any  five  of  whom  make  a  quorum,  cise  the  legislative  authority  may  require. 

Jn>.  sec.  43.     The  corporate  authority  of  Covington  v.  East  St.  Louis,  78  111.  548 

oities  is  vested  in  the  mayor,  one  board  (1875). 

of  trustees  (two  from  each  ward),  who  loioa. — The  Ohio  act  is,  in  substance, 

oompose  the  city  council,  together  with  adopted  in  Iowa.    Revision  1860,  chap.  li. 

^uch  officers  as  are  mentioned  in  the  act.  But  it  does  not  apply  to  cities  having  spe- 

Or  as  may  be  created  under  its  authority,  cial  charters,   unless  adopted    by  them. 

-iT}.  sec.  52  et  seq.  Burke  v,  Jeffries,  20  Iowa,  145. 

**The  governing  all  cities  and  villages  Kansas.  —  The  act  of  Kansas  (Comp. 

XUider  one  general  law  was  a  new  experi-  Laws  1885,  chaps.  18,   19,  20)  provides 

i^ent,   supposed   to  be  required   by  the  for  three  classes  of  cities,  and  is  in  other 

l>Tesent  Constitution.      It  was  to  be  ex-  respects  similar  to  that  of  Ohio.     It  has 

I>ected  that,  in  the  working  of  the  ex|)eri-  been  decided  in  that  State  that  a  supple- 

tnent,  omissions,  if  not  mistakes,  would  mental  act  by  which  it  was  intended  to 

"b©  discovered,  to  be  corrected  by  addi-  extend  corporate  powers,  but  which  was  so 
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These  acts  are  generally  held  not  to  violate  constitutional  pro- 
visions against  local  or  special  legislation.^     Oeneral  incarporcUian 

special  in  its  provisions  that  it  coold  by  lation  in  this  State  establishing  Taxing 
no  possibility  apply  to  more  than  three  Districts,  aeepost,  ch.  viL 
certain  cities,  was  void,  as  being  in  viola-  Missouri.  — A  general  act  for  the  incor- 
tion  of  the  State  Constitution  forbidding  poration  of  towns  was  passed  in  MisBoaii 
the  legislature  from  conferring  corporate  in  1845,  and  it  was  held  not  nnconstita- 
})Owers  by  special  act  Topeka  t;.  Gillett,  tional  by  reason  of  certain  duties  which  it 
82  Kan.  431.  imposes  on  the  County  Court  with  refer- 
In  Tennessee  (Acts  1849,  chap,  xvii.)  ence  to  oiganization  of  towns  under  the 
provision  is  made  by  general  act  for  the  act,  as  these  duties  are  not  legislative  but 
incorporation  of  towns,  cities,  and  villages,  judicial,  and  the  law  itself,  and  not  the 
The  constitution  of  Tennessee  declares  court,  declares  the  powers  of  which  the 
that  "the  legislature  shall  have  power  to  corporation  shall  be  possessed.  Kayser  o. 
grant  charters  of  incorporation  as  they  Trustees,  kc  16  Mo.  88  (1852).  Con- 
may  deem  expedient  for  the  public  good.*'  struction  of  statute.  Woods  v.  Henry,  55 
Art.  XI.  sec.  7.  In  the  State  v.  Ai-m-  Mo.  560 ;  State  v.  McReynolds,  61  Mo. 
strong,  8  Soeed  (Teun.),  634,  it  was  held  208  (1876).  The  case  of  Kayser  v.  Tros- 
that  the  act  of  1856,  by  which  full  power  tees,  &c.  supra,  is  thought  by  Campbell^ 
to  create  corporations,  and  determine  the  J.,  to  conflict  with  the  genend  course  of 
extent  of  their  powers,  was  given  to  the  decision,  since  such  duties  are  in  their 
Circuit  Courts,  was  unconstitutional,  on  nature  administrative  or  political  rather 
the  ground  that  the  legislature  could  not  than  judicial  People  v.  Bennett,  29 
delegate  its  authority  to  the  courts.  But  Mich.  451  ;  8.  o.  18  Am.  Rep.  107.  See 
in  the  Mayor,  &c.  t7.  Shelton,  1  Head,  24  Damodhar  Gordhani  v.  Deoran  Kaigi^ 
(1858),  it  was  held  that  the  act  of  1849—  L.  R.  1  App.  Div.  332. 
which  was  a  general  statute  for  the  incor-  Indiana.  — The  general  law  of  1857» 
poration  of  towns  and  cities,  and  by  which  for  the  incorporation  of  cities,  is  not  nn- 
a  petition  was  to  be  presented  by  the  in-  constitutional  for  want  of  uniformity  in 
habitants  of  a  place  proposing  to  organize  the  mode  of  their  organization.  Lafayette 
under  the  act  to  the  County  Court,  which  t;.  Jenners,  10  Ind.  70,  80  (1857).  See 
had  power  simply  to  record  the  petition  also  Welker  v.  Potter,  18  Ohio  St.  85.  In 
and  designate  the  boundaries  of  the  cor-  the  Revised  Statutes  of  1881,  sees.  8081- 
poration  —  was  not  in  conflict  with  the  3406  are  collected  the  statutory  law  of  the 
Constitution,  as  the  statute,  and  not  the  State  relating  to  cities  and  towns,  their 
court,  determined  the  extent  and  nature  organization,  powers,  methods  of  taxa- 
of  the  powers  of  the  ooiTioratiou.  In  Ex  tion,  opening  of  streets,  &c  In  an  election 
parte  Chadwell,  8  Bax.  98,  s.  c.  1  Tenn.  held  under  its  provisions  to  determine 
Ch.  95,  and  Ex  parte  Bums,  1  Tenn.  Ch.  whether  a  town  shall  become  a  city,  a 
83,  the  act  of  1871,  under  the  Constitution  majority  of  the  votes  cast  is  sufficient  to 
of  1870,  was  declared  void  in  so  far  as  it  decide  ;  it  is  not  essential  that  there  be  a 
undertook  to  confer  upon  the  Court  of  majority  of  the  legal  voters.  State  v.  Tip- 
Chancery  the  power  to  grant  corporate  ton,  109  Ind.  78. 

franchises.     See  also  Willett  v.  Bellville,  The  Supreme  Court  of  Indiana,  in  the 

11  Lea  (Tenn.),  1.    For  abstract  of  legis-  recent  cases  (April,  1889)  of  the  State  v. 


1  State  V.  Graham,  16  Neb.  74 ;  Pritch-  A    constitutioniil    provision    aathmizing 

ett  V.  Stanislaus  Co.,  78  CaL  810.     An  cities  having  over  100,000  inhabitants  to 

act  known  as  the   "  McClure    charter,**  frame  charters  for  their  own  government 

held  not  to  be  a  "general  law"  for  the  held  to  be  self-acting  and  not  to  require 

incoqioration  of  cities  under  the  Constitu-  legislation  to  give  it  effect.      People  f^ 

tion  of  California.     Desmond  v.  Dunn,  55  Hoge,  55  Cal.  612. 
CaL  242 ;   Ex  parU  Wells,  21  Fla.  280. 
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acts,  rather  than  special  charters,  would  seem  clearly  to  be  the  best 
method  of  creating  and  organizing  municipal  corporations.     1.  Such 


\  I 


I 


Benny,  21  Northeast.  Rep.  252,  and 
EyansviUe  v.  State,  21  Northeast.  Rep. 
267,  has  asserted  and  maintained  the  con' 
stUntitnuU  right  of  local  self-government  in 
that  State  in  opinions  of  marked  ability 
and  learning.    Fot^  sec.  68. 

Pennsylvania.  —  A    general    act    was 
passed  in  1851,  designed  to  form  a  system 
'•'     for  the  regulation  of  boroughs  incorporated 
therea/Ur.     Commonwealth  v.  Montrose, 
52  Pa.  St.  891.     Course  of  legislation  and 
decision  in  Pennsylvania  as  to  the  incor- 
poration of  boroughs  discussed  in  People 
V.  Bennett,  supra.    A  general  act  for  the 
incorporation  and  regulation  of  municipal 
corporations,  dividing   them    into   three 
daases,  and  having  other  features  similar 
to  the  Ohio  act,  was  adopted  in  this  State 
May  8, 1874.     It  has  since  been  amended. 
Beading  v.  Savage,  120  Pa.  St.  198  (1888). 
North  Carolina.  —  By  general  act,  every 
incorporated  town  may  elect,  each  year, 
not  less  than  three  nor  more  than  seven 
commissioners,  who  are  a  body  corporate 
and   the  governing  body  of  the  town. 
These  commissioners  are  elected  by  the 
▼ote  of  the  citizens  of  the  place.     At  the 
same  time  they  are  also  to  elect  a  mayor, 
who  presides  at  the  meetings  of  the  com- 
onssioners,  but  who  has  no  vote  except  in 
case  of  a  tie.    The  mayor  is  both  a  peace 
officer  and  a  judicial  officer,  with  the  same 
jurisdiction  as  a  justice  of  the  peace,  with 
power  also  to  "hear  and  determine  all 
cases  that  may  arise  upon  the  ordinances 
of  the  commissioners,"  &c.    The  commis- 
sioners may  levy  certain  specified  taxes, 
«nd  make  ordinances  in  relation  to  their 
officers,  records,  markets,  nuisances,  the 
repair  of  streets  and  bridges  in  the  town, 
a^,.      These  general  provisions  apply  to 
«ll   incorporated  towns  when  not  incon- 
sistent with  special  charters  or  acts  in 
reference  thereta     Rev.  Code  1854,  chap, 
iii.  p.  586. 

Michigan. — The  general  act  of  1878 

/for  the  incorporation  of  villages  within 

%iiy  two  square  miles  of  territory  was  held 

■    Unconstitutional  because  the  rights  of  the 

people  concerned  were  not  respected,  and 

the  legislature  had  attempted  to  delegate 

legislative  powers  to  private  citizens  in- 


stead of  to  corporate  authorities  or  local 
boards  of  officers.  People  v.  Bennett, 
29  Mich.  451  (1874) ;  8.  c.  18  Am.  Rep. 

107. 

New  York.  —  In  this  State  there  are 
cities  with  local  and  special  charters,  and 
also  towns  whose  powers,  duties,  and  privi- 
leges are  particularly  prescribed  by  stat- 
ute. Each  town  is  a  body  corporate  for 
specified  purposes ;  but  it  is  declared  that 
"no  town  shaU  possess  or  exercise  any 
corporate  powers  except  such  as  are  enu- 
merated in  this  chapter,  or  shall  be  spe- 
cially given  by  law,  or  shaU  be  necessary 
to  the  exercise  of  the  powers  so  enumerated 
or  given.'*  Rev.  Stats.  Part  1.  chap.  xi. 
p.  837,  sees.  1,  2.  "The  several  towns  in 
this  State,"  says  Denio,  J.,  in  Lorillard  v. 
The  Town  of  Monroe,  11  N.  Y.  (1  Kem.) 
892  (1854),  "are  corporations  for  certain 
special  and  very  limited  purposes,  or,  to 
speak  more  accurately,  they  have  a  certain 
limited  corporate  capacity.  They  may 
purchase  and  hold  lands  within  their  own 
limits  for  the  use  of  their  inhabitants. 
They  may,  as  a  corporation,  make  such 
contracts  and  hold  such  personal  property 
as  may  be  necessary  to  the  exercise  of  their 
corporate  or  administrative  powers,  and, 
as  a  necessary  incident,  may  sue  and  be 
sued,  where  the  assertion  of  their  corporate 
rights,  or  the  enforcement  against  them  of 
their  corporate  liabilities,  shall  require  such 
proceedings.  (1  Rev.  Stats.  887,  sec.  1  et 
teg.)  In  all  other  respects — for  instance, 
in  everything  which  concerns  the  admin- 
istration of  civil  or  criminal  justice,  the 
preservation  of  the  public  health  and  mor- 
als, the  conservation  of  highways,  roads, 
and  bridges,  the  relief  of  the  poor,  and 
the  assessment  and  collection  of  taxes  — 
the  several  towns  are  political  divisions, 
organized  for  the  convenient  exercise  of 
portions  of  the  political  power  of  the 
State,  and  are  no  more  corporations  than 
the  judicial,  or  the  senate  and  assembly 
districts.  lb.  sec.  2.  The  functions  and 
duties  of  the  several  town  officers  respect- 
ing these  subjects  are  Judicial  and  admin- 
istrative, and  not  in  any  sense  corporate 
functions  or  duties,"  and  hence,  as  to  such 
subjects,  the  towns  as  corporations  are  not 
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acts  tend  to  prevent  favoritism  and  abuse  in  procuring  extraordinary 
grants  of  special  powers.  2.  They  secure  uniformity  of  rule  and  of 
construction.  All  being  created  and  endowed  alike,  real  wants  are 
the  sooner  felt  and  provided  for,  and  real  grievances  the  sooner 
redressed.^ 

Creation  by  Implication, 

§  42  (21).  No  Precise  Form  of  TVords  essential. — It  is  well  set- 
tled in  England  that,  while  a  corporation  must  commence  or  be  in- 
stituted by  the  proper  authority,  yet  no  fixed^  prescribed,  or  precise 
fomi  of  words  is  necessary  in  order  to  create  a  corporation.  While 
the  words  **  to  found  "  "  to  erect  or  establish,"  or  "  to  incorporate/' 
are  commonly  used  to  evince  the  intention  to  erect  or  create  a  body 
politic,  they  are  not  necessary.^  The  king  grants  a  charter  to  the 
men  of  Dale,  that  they  may  annually  elect  a  mayor,  and  plead  and 
be  impleaded  by  the  name  of  the  mayor  and  commonalty.  This  is 
considered  to  be  sufficient  to  incorporate  them.^  So  a  grant  by  a 
charter  containing  no  direct  clause  of  incorporation  to  the  inhabi- 
tants of  a  town, "that  their  town  shall  be  9, free  borough,*  incorpor- 
ates it.*  So,  also,  a  grant  by  the  king  to  the  men  of  Dale  that  they 
be  discharged  of  tolls  incorporates  them  for  this  particular  purpose, 
but  does  not  enable  them  to  purchase.^  The  settled  doctrine  is  that 
a  corporation  may  be  created  by  implication,  as  well  as  by  the  use  of 
words.  But  this  implication,  to  be  sufficient,  must  clearly  manifest 
or  express  the  intention  to  establish  or  constitute  a  body  politic  or 
corporate,  that  is,  to  invest  it  with  corporate  powers  and  privileges. 
But  the  absence  of  express  provision  respecting  the  incidents  which  the 
law  tacitly  annexes  to  corporations  is  considered  immateriaL  Thus 
the  omission  in  the  charter  or  act  of  the  words  "  to  plead  and  be  im- 
pleaded," or  "  to  have  a  seal,"  or  "  to  make  by-laws,"  would  not 
make  it  essentially  defective.^    So  it  would  not  be  essentially  de- 

liable  for  any  default  or  malfeasance  of  *  10  Co.  27a,  28a,  296,  80  ;  1  Kyd,  62 ; 

these  officers.      See,  as  to  the  corporate  2  Kent,  Com.  27. 

capacity  of  towns  in  New  York,  Denton  •  21  Edw.  IV.  66.    The  doctrine  of  a 

V.  Jnckson,  2  Johns.  Ch.  R.  820 ;  North  corporation  by  implication  originated  in 

Hempstead  v.  Hempstead,  2  Wend.  109 ;  the  time  of  Edward  IV.     Ih,  8  Edw.  IV. 

affirming  s.   c.    Hopk.   288 ;    Cornell   v,  28.     Post,  sec.  660. 

Guilford,  1  Denio,  610.  «  Kyd,  62,  cites  Firm.  Burg.  ch.  ii  ; 

Arkansas.  —  State  v.  Jennings,  27  Ark.  Madox,  Hist.  Exch.  402. 

419  (1872).     The  legislature  cannot  dele-  »  Vin.  Abr.  Corp.  F.  pi.  6  ;  Ih,  pi.  4  ; 

gate  the  power  to  create  municipal  cor-  Bagot's  Case,  7  Edw.  IV.  29  ;  Grant  on 

porations,  —  as,  in  this  case,  to  a  district  Corp.  43,  note  e,  and  caaes  cited. 

court.     State  t?.- Simons,  32  Minn.  540;  ^  Rol.  Abr.  618  ;  1  Kyd,  68.    TheCoii« 

State  V.  I^eatherman,  88  Ark.  81.  servators,  &c  v.  Ash,  10  Bam.  &  Cress. 

1  Cairo  v.   Bross,  101   111.  476  (1882),  349  (21   Eng.  C.   L.  97),  1829.     ''It  ii 

quoting  text.    Post,  sec.  46,  and  note.  not  necessary,"  says  Mr.  Kyd*  "that  tlia 
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fective  were  the  nanu  omitted,  if  the  name  could  be  ascertained  from 
the  terms  of  the  charter  or  act,  or  from  the  nature  of  the  thing 
or  matters  granted.^  Certain  attributes  or  powers  are  absolutely 
essential  to  constitute  a  body  corporate,  such  as  perpetual  succession, 
the  right  to  contract,  to  sue  and  be  sued  as  a  corporation,  &c.  Now 
if  the  charter  or  act  which  is  relied  upon  as  creating  a  body  cor- 
porate by  implication,  instead  of  simply  omitting  to  express  these 
essential  properties,  negatives  and  excludes  them,  it  is  plain  that 
the  body  would  not  be  deemed  to  be  incorporated.* 

§    43  (22).  Same  subject.  —  Although  corporations  in  this  country 
are  created  by  statute,  still  the  rule  is  here  also  settled  that  not  only 
private  corporations  aggregate,  but  municipal  or  public  corporations, 
may  be  established  withmit  any  particular  form  of  words  or  technical 
mode  of  expression,  though  such  words  are  commonly  employed.* 
If  powers  and  privileges  are  conferred  upon  a  body  of  men,  or  upon 
the  residents  or  inhabitants  of  a  town  or  district,  and  if  these  can- 
not be  exercised  and  enjoyed,  and  if  the  purposes  intended  cannot 
be  carried  into  effect,  without  acting  in  a  corporate  capacity,  a  cor- 
poration is,  to  this  extent,  created  by  implication.     The  question 
turns  upon  the  intent  of  the  legislature,  and  this  can  be  shown 
constructively  as  well  as  expressly.*    This  is  well  illustrated  m  a 
case  in  Massachusetts,^  where  the  question  was  whether  the  plain- 
charter    should    expressly    confer    those    Bam.  &  Cress.  849  (21  Eng.  C.  L.  97). 
powers  without  which  a  coUective  body    Ante,  sec.  32 ;  post,  sec.  84. 
of  men  cannot  be  a  corporation,  such  as         ^  Trustees  v.  Parks,  10  Me.  (1  Fairf.) 
the  power  of  suing  and  being  sued,  and     441 ;   School  Com.  v.   Dean,    2  Stew,  k 
to  take  and  grant  property,  though  such     Port.  (Ala.)  190  (1832). 
powers  are  in  general   expressly  given."         *  Grant  on  Corp.  30. 
1  Kyd,Corp.  68.    Thus,  in  the  case  of  the         •  Thomas  t;.  Dukin,  22  Wend.  9,  84, 
Borotigh  of  Yarmouth^  1609,  2  Brown  low    per  Cowcn,  J.,  and  authorities  cited  ;  Bow 
&  Goldsb.  292,  Part  II.,  it  was  decided  by     t;.  AUentown,  34  N.  H.  351,  372  ;  Steb- 
the  common  bench,  per  Lord  Coke,  that  a    bins  v.  Jennings,  10  Pick.  172  ;  Benton  i;. 
grant  of  incorporation  to  the  burgesses  or    Jackson,  2  Johns.  Ch.  325,  826  (1817) ; 
i'itizens  of  a  borough  or  city,  which,  being     Mahoney  v.  The  Bank  of  the  State,   4 
«n   old  grant,  should  be  favorably  con-     Ark.  620  (1842)  ;  8.  c.  well  digestetl  in 
8tnied,  was  good  without  the  words  "their     Angell  &  Ames  on  Corp.,  sec.  77;   North 
successors."    And  see,  on  this  subject,  the     Hemi»stea<l  v.  Hempstead,  2  Wend.  109, 
learned  opinion  of  Shnw,  C.  J.,  in  Over-     133,  opinion  by  Savage,  C.  J.  ;  Conserva- 
meen  of  Poor,  &c.  r.  Sears,  22  Pick.  122,     tors  of  River  Tone  r.  Ash,  10  Barn.  & 
130  (1839).     He  says  :  "The  Tnode  of  |)er-     Cress.  349  ;  Jofferyg  v.  Gurr,  2  B.  &  Adol. 
petuating  the  existence  of  a  corporate  body     841;    Newport  Trustees,  In  re,  16  Sim. 
is  not  essential ;  all  that  is  essential  is     346 ;  2  Kent,  Com.  27. 
that  some  mode  be  provided  by  the  charter         ^  Same  cases  last  cited, 
or  act  by  which  it  is  constituted,  or  by  the         »  Inhabitants,  &c.  v.  Wood,  13  Mass. 
^neral  laws  of  the  government,  by  means     193  (1816).     Mr.  Fcssenden  for  the  plain- 
of  which  it  shall  be  so  perpetuated.*'    22    tiff,  and  Mr.  Greenleaf  for  the  defendant. 
Pick.  130  ;  The  Conservators  v.  Ash,  10     In  Bow  v.  Allentown,  84  N.  H.  351,  it  was 
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tiffa  were  a  corporate  body  with  power  to  sue.  They  were  not 
incorporated  expressly.  But,  by  statute,  the  inhabitants  of  the 
several  school-districts  were  empowered,  at  any  meeting  properly 
called,  to  raise  money  to  erect,  repair,  or  purchase  a  school-house, 
to  determine  its  site,  &c.,  the  majority  binding  the  minority. 
The  cause  was  argued  by  able  counsel,  and,  after  several  consulta- 
tions, the  judges  of  the  Supreme  Judicial  Court  finally  agreed  ia 
the  opinion  that  the  plaintiffs  possessed  sufficient  corporate  powers 
to  maintain  an  action  on  a  contract  to  build  a  school-house,  and  to 
make  to  them  a  lease  of  land.  But  the  intension  of  the  legislature, 
where  it  is  sought  to  show  that  a  corporation  has  been  created  by 
implication,  must  satisfactorily  appear.^ 

§  43  a.  Corporate  Ezistance  not  open  to  Collateral  Attack.  — 
Where  a  municipal  corporation  is  acting  under  color  of  law,  and 
its  existence  is  not  questioned  by  the  State,  it  cannot  be  coU 
laterally  drawn  in  question  by  private  parties ;  and  the  rule  is  not 
different  although  the  Constitution  may  prescribe  the  manner  of 
incorporatiou.^ 


held  that  the  annexation  by  the  legisla- 
ture of  other  territory  to  the  town  of  Allen- 
town  made  that  a  corporate  town  by 
implieatian,  if  it  was  not  so  before ;  and 
such  also  was  the  effect,  under  the  Consti- 
tution of  New  Hampshire,  of  a  grant  to  a 
place  having  less  than  one  hundred  and 
fifty  polls  to  send  a  representative.  A 
legislative  grant  gives  capacity  to  hold 
the  thing  granted.  Lord  v.  Bigelow,  6 
Vt.  466. 

^  Medical  Institute  v.  Patterson,  1 
Denio,  61 ;  8.  o.  affirmed  in  Court  of  Er- 
rors, 5  Denio,  618  (1846)  ;  Myers  v.  Irwin, 
2  Serg.  &  Rawle,  368  (1816) ;  Angell  k 
Ames,  sec  79,  and  cases  cited ;  Wells  v. 
Burbank,  17  N.  H.  393 ;  Society,  &c.  v. 
Town  of  Pawlet,  4  Pet.  (U.  S.)  480,  502. 
To  establish  a  corporation  by  implication, 
says  Shaw,  C.  J.,  in  Stebbins  v.  Jennings, 
10  Pick.  172,  it  must  appear  that  the 
rights  and  powers  conferred  can  only  be 
eigoyed  by  the  exercise  of  corporate 
powers,  and,  therefore,  if  such  powers 
are  not  necessary,  they  are  not  impliedly 
given. 

«  St.  Louis  V.  Shields,  62  Mo.  247 
(1876);  Cooley,  Const  Lim.  180,  254. 
Hence  in  an  action  by  such  a  corporation 


to  recover  ^nalties  imposed  by  its  ordi- 
nances, nul  tiel  corporation  is  not  a  good 
plea.  Mendota  v.  Thompson,  20  111.  197; 
Hamilton  v.  Carthage,  24  111.  22;  Ket- 
tering V.  Jacksonville,  50  111.  39  ;  Genera 
V.  Cole  (action  to  recover  a  tax),  61  IIL 
397  (1871) ;  Burt  v,  Winona  &  St.  Peter 
Ry.  Co.,  81  Minn.  472 ;  Fredericktown  v. 
Fox,  84  Mo.  59;  Austrian  v,  Guy,  21 
Fed.  Rep.  500. 

In  State  v.  Leatherman,  88  Ark.  81, 
Eakin,  J.,  said  :  "  We  are  emboldened  to 
declare  in  behalf  of  the  public  good,  that 
the  State  herself  may,  by  long  acquies- 
cence, and  by  the  continued  nfcognitioii 
through  her  officers,  State  and  county,  of 
a  municipal  corporation,  be  precluded  from 
an  information  to  deprive  it  of  franchises 
long  exercised  in  accordance  with  the  gen- 
eral law."  In  {his  case  the  proceedings  to 
incorporate  the  city  were  had  in  a  court 
not  empowered  to  entertain  them.  People 
V.  Maynard,  15  Mich.  468,  470.  See  potC, 
chap,  xxi.,  Quo  Warrcmto.  Entering  into 
an  obligation  with  a  corporation  admits 
the  corporate  capacity,  and  precludes  a 
plea  of  nul  tisl  corporation.  St.  Louis  v. 
Shields,  62  Mo.  247,  251,  and  cases  cited. 
Post,  sec.  449. 
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Acceptance  of  Charter, 

§  44  (23).  Incorporating  Act  may  be  made  binding  without  Con- 
sent, or  only  upon  Consent.  —  The  rule  which  applies  to  private 
corporations,  that  the  incorporating  act  is  ineffectual  to  constitute 
a  corporate  body  until  it  is  cuserUed  to  or  accepted  by  the  corpo- 
rators, has  no  application  to  statutes  creating  municipal  corpora- 
tions.^ These  are  laws,  and  as  such  are  imperative  and  binding 
according  to  their  terms  without  any  consent,  unless  the  act  is 
expressly  made  conditional.*  All  who  live  within  the  limits  of 
the  incorporated  district  are  bound  by  them,  and  -can  withdraw 
from  their  operation  only  by  removal  Over  such  corporations  the 
legislature,  except  as  restrained  by  the  Constitution,  has  entire  con- 
trol ;  and  unless  otherwise  provided  by  the  act  itself,  or  a  different 
intention  be  manifested,  the  public  corporation  is  legally  constituted 
as  soon  as  the  incorporating  act  declaring  it  to  exist  goes  into 
effect.^  But  while  the  legislature  is  not  bound  to  obtain  the  accep- 
tance or  assent  of  the  municipal  corporation,  it  is  well  established 
that  a  provision  in  a  municipal  charter  that  it  shall  not  take  effect 
unless  assented  to  or  accepted  by  a  majority  of  the  inhabitants,  is 
not  unconstitutional,  it  being  in  no  just  sense  a  delegation  of  legis- 
lative power,  but  merely  a  question  as  to  the  acceptance  or  rejection 
of  a  charter.^    So  a  provision  in  a  charter,  or  the  constituent  act 


^  Post,  sees.  54,  S4,  note,  183. 

'  It  is  competent  for  the  legislature  to 
make  the  acceptance  or  rejection  of  a  char- 
ter dependent  upon  the  result  of  an  elec- 
tion by  the  qualified  voters  of  the  territory 
to  be  affected  by  it  Clarke  v,  Rogers,  81 
Ky.  48. 

•  Berlin  r.  Gorham,  34  N,  H.  266 
(1856),  per  Bell,  J.,  where  it  is  accord- 
ingly held  that  to  make  an  incorporation 
of  a  town  effectual  it  is  not  necessary  that 
there  should  be  a  legal  town  meeting 
holden  in  it.  See  also  People  v.  Wren,  4 
Scam.  (5*111.)  269;  Warren  v.  Charles- 
town,  2  Gray,  104  ;  Mills  v.  WUliams,  11 
Ire.  558 ;  State  v.  Curran,  7  Eng.  (12 
Ark.)  321 ;  Fire  Department  v.  Kip,  10 
^end.  267;  People  v,  Morris,  13  Wend. 
325,  837;  Bronwer  v,  Appleby,  1  Sandf. 
158  (1847) ;  People  r.  President,  9  Wend. 
851 ;  Wood  V,  Bank,  9  Cow.  194,  205 
(1828) ;  Proprietors,  &c.  v,  Horton,  6  Hill, 
<S01  ;  Gorham  v.  Springfield,  21  Maine,  58 
(1842) ;  People  v.  Stout,  23  Barb.  349 
(1856) ;  Bristol  v.  New  Chester,  3  N.  IL 


524,  532  (1826) ;  State  v.  Canterbury,  8 
Fost  (28  N.  H.)  218  ;  People  v.  City  of 
Butte,  4  Mont.  174.  Acceptance,  when 
requisite,  may  doubtless  be  implied  in 
proper  cases,  as  where  no  particular  mode 
of  expressing  acceptance  is  prescribed, 
from  corporate  acts  and  conduct,  as  in 
cases  of  private  corporations.  Taylor  v. 
Newbeme,  2  Jones  Eq.  N.  C.  141  (1855). 
See  Zabriskie  v.  Railroad  Co.,  23  How. 
(U.  S.)  381,  397  (1859).  Post,  sec.  270, 
note. 

*  People  V,  Salomon,  51  111.  53  (1869); 
Alcorn  r.  Homer,  38  Miss.  652  (I860); 
Patterson  v.  Society,  &c.,  4  Zabr.  (24  N.  J. 
L.)  885  (1854);  Smith  v,  McCarthy,  56  Pa. 
St.  359 ;  Commonwealth  v.  Quarter  Ses- 
sions, 8  Pa.  St  395;  Commonwealth  v. 
Painter,  10  Pa.  St  214  ;  and  see  also  Bull 
V,  Read,  13  Gratt.  (Va.)  78  (1853);  People 
V.  Reynolds,  5  Gilm.  (10  111.)  1;  SUte  v. 
Scott,  17  Mo.  521 ;  Hudson  Co.  v.  State, 
4  Zabr.  (24  N.  J.  L.)  718;  Bank  v. 
Brown,  26  N.  Y.  467  (1863);  Call  r. 
Chadboume,  46  Maine,  206 ;  State  v.  Wil- 
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of  a  municipal  corporation,  by  which  the  right  to  make  certain 
improvements  or  to  create  certain  liabilities  is  made  to  depend  upon 
a  vote  of  the  people  interested,  has  frequently  been  upheld  as  valid.^ 

So  an  act  directing  an  election  to  be  held  by  the  qualified  electors 
interested  to  determine,  by  ballot,  whether  a  newly-erected  town- 
ship should  be  continued,  is  constitutional.^    On  the  same  principle 

cox,  45  Mo.  458 ;  Hobart  v.  Supervisors,  17  N.  J.  L.  72  ;  8.  c.  18  Am.  Rep.  422.  See 
Cal.  23 ;  People  v.  City  of  Butte,  supra ;  also  Howe  v.  Plainfield  (intoxicating  li- 
Lafayette,  &c.  R.  R.  Co.  v,  Geiger,  34  quors),  87  N.  J.  L.  146;  Hudson  County 
Ind.  185.  This  case  asserts  a  distinction  v.  State  (power  of  local  body  to  fix  rates 
between  a  bill  submitted  to  the  j)eople  of  of  ferriage),  4  Zabr.  (24  N.  J.  L.)  718. 
the  whole  State  for  adoption  or  rejection,  Validity  of  Local  Option  Laws  denied, 
and  an  act  which  leaves  it  to  the  inhabi-  and  the  subject  fully  examined,  in  Wall, 
tants  of  a  particular  locality  whether  they  In  re,  48  Cal.  279  (1S74);  8.  c.  17  Am. 
will  avail  themselves  of  its  provisions.  It  Rep.  425  ;  People  v.  Nally,  49  Cal.  478 
has  been  held  in  New  Hampshire  that  it  (1875);  Anderson  v.  Commonwealth,  14 
was  competent  for  the  legislature,  under  Bush,  171  ;  State  i;.  Cook,  24  Minn.  247  ; 
the  Constitution  of  the  State,  to  enact  a  Fell  t*.  State  (Liquor  Law),  42  Md.  71 
penal  law  which  shall  have  effect  only  in  (1875)  ;  8.  c.  20  Am.  Rep.  83.  See  also 
those  towns  which  adopt  it  by  vote.  State  in  Pennsylvania  the  case  which  involved 
V.  Noyes,  10  Post.  (30  N.  H.)  279  (1855).  the  question  of  the  validity  of  the  act  of 
An  amendment  to  a  city  charter  was  to  May,  1871,  "to  allow  the  voters  of  the 
take  effect  only  when  adopted  "  by  a  ma-  22d  Ward  of  Philadelphia  to  vote  on  the 
jority  of  the  voters  of  the  city."  This  was  question  of  granting  licenses  to  sell  intox- 
considered  to  manifest  the  intention  to  icating  liquors."  Locke's  Appeal,  72  Pa. 
present  the  question  of  acceptance  to  the  St.  491 ;  s.  c.  13  Am.  Rep.  716  ;  Glovers- 
voters  at  a  regular  city  election.  The  ville  v.  Howell  (intoxicating  liquors),  70 
council  ordered  the  vote  to  be  taken  at  N.  Y.  287  (1877)  ;  State  p.  Wilcox,  42 
the  toicnship  polls  ;  the  voters  of  the  two  Conn.  364  (1875)  ;  8.  c.  19  Am.  Rep.  636; 
organizations  possessing  different  qualifi-  Cooley,  Const  Lim.  124,  125.  Post,  sec 
cations,  but  the  township  and  city  occn-  308. 

pied  precisely  the  same  territory.  Held,  ^  Clarke  v.  Rochester,  28  N.  Y.  605 ; 
that  the  election  was  of  no  validity,  and  Patterson  v.  Society,  &c.,  4  Zabr.  (24  N.  J. 
that  the  amendment  had  never  been  duly  L. )  385  ;  Bank  of  Rome*.  Rome,  18  N.Y. 
accepted.  Foote  v.  Cincinnati,  11  Ohio,  38  ;  Tnistees  v.  Cherry,  8  Ohio  St.  564  ; 
408  (1842).  Burnes  v.  Atchison,  2  Kan.  454  (1864); 
Local  Option  Laws,  A  useful  article  Bank  v.  Brown,  26  N.  Y.  467 ;  Hammond 
upon  the  Constitutionality  of  Local  Option  v,  Haines,  25  Md.  541  ;  Railroad  Co.  v. 
Laics  will  be  found  in  12  Am.  Law  Reg.  Commissioners,  1  Ohio  St.  77  ;  Foote  v. 
(N.  a.)  March,  1873,  p.  129.  Affirming  Cincinnati,  11  Ohio,  408  (1842)  ;  St.  Louis 
the  principle  that  municipal  or  public  cor-  v.  Alexander,  23  Mo.  483  ;  Blanding  v, 
porations  or  the  people  thereof  may  by  the  Burr,  13  Cal.  343.  These  caSes  are  dis- 
legislature  be  invested  with  the  power  to  tinguishable  from  Barto  v.  Himrod,  4 
regulate  or  prohibit  the  retail  of  intoxi-  Seld.  (8  N.  Y.)  483. 
eating  drinks,  the  Supreme  Court  of  New  ^  Commonwealth  v.  Judges,  &c.,  8  Pa. 
Jersey  decided  the  Chatham  Local  Option  St.  391  ;  distinguished  from  Parker  ». 
Laio,  which  declared  the  retail  of  ardent  Commonwealth,  6  Pa.  St.  507  ;  Common- 
spirits  without  license  to  be  unlawful,  and  wealth  v.  Painter,  10  Pa.  St  214  (1849) ; 
which  provided  that  no  license  should  be  Smith  i'.  McCarthy,  56  Pa.  St.  369.  So 
granted  if  a  majority  of  the  voters  of  a  the  question  may  be  submitted  whether  a 
township  voted  "no  license,"  to  be  con-  portion  of  an  adjoining  county  shall  be 
stitutional.  State  r.  Morris  Common  Pleas,  annexed.  People  v.  Nally,  49  Cal. 
12  Am.   Law  Reg.    (x.  s.)  32;   s.  c.   36  478(1875).   W^here  the  authority  to  act  de- 
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the  legislature  may  provide  that  a  statute  shall  cease  to  exist  unless 
the  municipal  corporation  to  be  affected  by  it  shall,  witliin  a  pre- 
scribed period,  assent  to  it.^  Permitting  the  voters  of  a  munici- 
pality to  decide  upon  questions  of  local  interest  or  expediency,  such 
as  those  mentioned  in  this  section  and  in  the  notes,  seems  to  the 
author  to  be  conformable  to  those  ideas  of  self-government  and  self- 
regulation  by  the  people  concerned,  which  lie  at  the  basis  not  only 
of  our  municipalities  but  of  our  institutions.  The  only  limit  is 
that  the  legislature  must  not  delegate  its  function  as  the  law- 
making branch  of  the  government 

Special  Constitviional  Provisions  relating  to  Municipal  Corpoi'ations. 

§  45  (24).    Creation  by  apedal  Act  and  by  general  La^Kra.  —  The 

Constitutions  of  many  of  the  States  contain  provisions  respecting 
the  creation  and  powers  of  municipal  corporations.  In  some  of  the 
Constitutions  the  legislature  is  in  terms  allowed  to  create  corpora- 
tions for  municipal  purposes  by  special  act,^  and  in  others  it  is  in 

pends  upon  the  prior  sanction  of  **amajor-  ^  Coming  v,  Greene,  23  Barb.  33  (1856). 
ity  of  the  qualified  voters"  residing  in  the  *  PoU^  chap.  iv.     Neio  York  Constitu- 
corporation,  the  presumption  is  that  aU  tion,  1846,  art.  viii.  sec.  1  ;  Illinms  Con- 
who  vote  are  legal  voters ;  and  the  better  stitution,  1847,  art.  x.  sec   1  ;  see,  also, 
view  probably  is,  that  those  who  do  not  new  Constitution,   1870  ;  Michigan  Con- 
vote  acquiesce  in  the  result,  and  that  a  stitution,  1850,  art.  xv.  sec.  1  ;  California 
majority  of  those  actually  voting  is  suffi-  Constitution,  1849,  art.  iv.  sec.  31  ;  con- 
cient,  though  in  point  of  fact  it  may  not  stnied.  Railroad  Co.   v.  Plumas  Co.,  37 
be  a  majority  of  aU  who  would  be  entitled  Cal.  354.    The  Constitution  of  California 
to  vote.    State  v.   Binder,    38  Mo.   450  of  1879  ordains  that  "Corporations  for 
(1866)  ;  Stater.  Mayor,  &c.  37  Mo.  270.  municipal  purposes  shall  not  be  created 
^ud  of  this  opinion  is  the  Supreme  Court  by  special  laws,   but  by  general   laws." 
oi  the  United  States,  in  which,  in  an  ac-  Art.  xi.  sec.  6.     Minnesota  Constitution, 
tion  on  municipal  bonds,  the  phrase,  **a  1857,  art.  x.  sec.  2  ;  Tiemey  v.  Do<lge,  9 
:iiiajority  of  the  legal  voters  of  the  town-  Minn.  171;  12  Minn.  41 ;  Oregon  Constitu- 
ship,"  was  held  to  mean  a  majority  of  the  tion,    1857,   art.   xi.   sec.   2;    Louisiana 
legal  voters  of  the  township  voting  at  the  Constitution,  1864,  title  vii.  art   cxxi.  ; 
election.     St.  Joseph  Township  v.  Rogers,  Nevada  Constitution,  1864,  art.  viii.  sec. 
i6  Wall.  644  (1872)  ;  People  v.  Warfield,  1  ;  construed,  Virginia  City  v.  Mining  Co., 
^0  UL  163  ;  People  v.  Wiant,  48  111.  268  ;  2  Nev.    86.     In  Missouri  it  is  provided 
Xtailroad  v,   Davidson   County,  1    Sneed  that  no  municipal   corporation   shall  be 
<  Tenn. ),  692  ;  Talbot  v.  Dent,  9  B.  Mon.  created  by  special  act,  except  cities  of  at 
<^26  ;   Angell  &  Ames,  Corp.,  9  ed.  sees,  legist  5,000  inhabitants,  the  special  act  to 
"^  99,  500.     But  compare  State  v,  Winkel-  be  approved  by  a  vote  of  the  inhabitants. 
^neier,  85  Mo.  103,  which  construes  such  Constitution  1865,  art  viii.  sec.  5.     Un- 
Xc^iiguage  to  require  a  "  majority  of  all  the  der  a  constitutional  provision  in  Pennsyl- 
Xcsgal  voters  of  the  city,  and  not  merely  of  vania,  that  "  the  General  Assembly  shall 
<^11  who  might,  at  a  particular  time,  choose  not  pass  any  local  or  special  Jaw  regu- 
to  vote  upon  it."    See  Damon  v,  Granby,  lating  the  affaii-s  of  counties,  cities,  town- 
2    Pick.   845,  855  (1824),  and  chapter  on  ships,"   &c.,   it  was    held    that    an    act 
Oorporate  Meetings,  post,  Infra^  sees.  47t  providing  that  in  counties   the  popula- 
^ote  277.  tion  of  which  exceeds  100,000  and  is  less 
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terms  forbidden  to  do  this,  and  required  to  provide  a  gener\ 
for  all  corporations,  public  and  private.^  So  far  as  municip 
porations  and  their  rights  are  protected  by  constitutional  pro\ 
express  or  implied,  they  are  removed  from  legislative  control, 
further,  as  we  shall  see  in  a  subsequent  chapter.  But  the  ] 
ions  of  the  several  Constitutions  in  reference  to  municipal  i 
tions  and  local  government  are  sufficient,  it  is  believed,  to  esi 
that  the  legislative  power  over  them  and  their  existence 
transcendental  and  unlimited.^   Although  the  Constitution  of  \ 

than  150,000,  the  fees  that  belong  to  cer-  the  abase  of  sach  power."    Com 

tain  county  officers  shall  be  tamed  over  A.  D.  1851,  art.  xiiL  sec  G.     Un 

to  another,  is  anconstitntional,  being  an  section   the   legislatare,   by  the 

attempt  to  legislate  directly  for  certain  and  Cities*  Act  of  May  8,  1852  ( 

counties  (there  being   only  four   falling  Critchf.   Stats.  1497),  undertook 

within  the  limits  mentioned  in  the  act)  vide  for  the  government  of  all  sue 

selected  from  all  others.    This  is  local  or  by  a  general  statute.    Thomas  «.  a 

special  legislation  within  the  meaning  of  12  Ohio  St.  124.     An  act  applyin 

the  constitutional  prohibition.     McCarthy  eUies  of  the  first  class  containing  1 

V,  Commonwealth,   110  Pa.  St  243,  fol-  100,000   inhabitants   is  not    in 

lowing  previous  cases  in  the  same  State  to  with  the  provision  of  the  Cons 

the  same  eifect.     *'  Wherever  the  provis-  which  requires  all  laws  of  a  genen 

ions  of  an  act  are  compulsorily  binding  to  have  a  uniform  operation  thi 

upon  every  city  of  the  particular  classifica-  the  State.     Welker  v.  Potter,  IS  ' 

tion,  the  legislation  is  general  and  consti-  85  (1868) ;  see  also  Lafayette  v. 

tutional.      Wherever    the  provisions  are  10  Ind.  70,  80,  (1857).     Constrc 

binding  at  the  option  of  the  local  author-  constitutional  provision  that  there 

Ities,  tiie  legislation  is  special,  local,  and  '*  but  one  system  of  town  and  ami 

unconstitutional."  Reading  v.  Savage,  120  emment,"  which  *'  shall  be  as  nea 

Pa.  St.  198  (1888).  form  as  practicable."    State  v,  D 

1  Iowa  Constitution,  1857,  art  iii.  sec  28  Wis.  541  (1871)  ;  State  v,  Rio 

80  ;  Von  Phul  v.  Hammer,  29  Iowa,  222  ;  Wis.  484  (1869). 
Florida  Constitution,  1865,  art.  iv.  sec.  20;        In  Morawetz  on  0)rp.  (2d  ed 

Nebraska  Constitution,  art.   viii.  sees.  1  9-13,  the  cases  relating  to  const; 

and  2.     By  the  new  Constitution  of  Illi-  limitations  on  the  powers  of  th 

nois^  special  legislation  is  forbidden  *'  in-  in  respect  of  the  mode  of  creat 

corporating  cities,  towns,  or  villages,  or  porations  are    referred  to,  and  t1 

changing  or  amending  the  charter  of  any  cial  construction  of  special  const 

town,  city,  or  village."     Wisconsin  con-  provisions  on  this  subject  stated, 
stitution  amendment,  1871.     Atty.-Genl.         *  People    r.    Draper,   15  N.  ' 

V,  Railroad  Co.,  85  Wis.  425;  Kimball  v.  Brown,  J.,  says  :  **  When  the  pres 

Rosendale,  42  Wis.  407  ;  Stevens  Point  &  stitution  was  formed,  the  entire  tei 

Co.  r.  Reilly,  44  Wis.  295  ;  Kansas  Con-  the  State  was  separated,  and  appi 

stitution,  art  xii.  sees.  1  and  5  ;  construed,  by  its  civil  divisions,  its  countie 

Wyandotte  City  v.  Wood,  5  Kan.  603  ;  and  towns.  These  civil  divisions  a 

Atchison    v.    Bartholow,    4     Kan.    124.  with    the    government      The    S 

The  Constitution  of  Ohio  is  as  follows  :  never  existed  a   moment  withoa 

"The    General    Assembly  shall    provide  AU  our  thoughts  and  notion  of  t 

for  the  organization  of  cities  and  incor-  emment  are  inseparably  asaoeioi 

porated  villages  by  general  laufs,  and  re-  counties,  cUies,  and  towns.    They 

strict   their    power  of   taxation,    assess-  manent  elements  in  the  frame  of 

ment,  borrowing  money,  conti'acting  debts,  ment ;  they  are  institutions  of  th 

and  loaning  their  credit,  so  as  to  prevent  durable  and  indestructible  by  ai 
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may  lecognize  the  municipal  corporation  of  an  important  city  by 
fixing  the  number  of  certain  officers,  and  providing  for  their  election, 
&C.,  yet  this  does  not  make  the  charter  of  the  city  a  constitutional 
charter  conferring  powers  beyond  the  control  of  the  legislature.^ 

§  46  (24  a).   Prohibition  of  apeoial  Acts  oonfezrlng  Corporate  Pow- 
ers. —  The  Constitution  of  Kansas  as  well  as  of  Ohio,  in  the  article 

entitled  ''Corporations,"  contains  a  provision  that  "the  legislature 
shall  pass  no  special  act  conferring  corporate  powers** ^  and  the  Su- 

less  than  that  which  gave  being  to  the  post,  sec.  58,  the  Supreme  Court  of  Indi- 
organic  law.    They  are  however,  subject  ana  holds  that  the  Constitution  of  that 
to  control  and  regulation  by  the  legisla-  State  secures  to  the  people  of  its  incorpo- 
tan*.    It  may  enlaige  or  circumscribe  their  rated  municipalities  the  right  to  local  self- 
territorial    limits,    increase    or   diminish  government,  and  that  this  right  is  there- 
their  numbers,  separate  them  into  parts,  fore  incapable  of  legislative  destruction, 
and  annex  some  of  the  parts  to  parts  of  The  opinions  of  Elliott,  C.   J.,   and  of 
others ;  but  they  must  still  assume  the  Coffey,  Berkshire,  and  Olds,  JJ.,  are  re- 
form and  be  known  and  governed  only  as  plete  with  learning,  and  are  of  unusual 
counties,  cities,  or  towns.    The  State  at  interest.     Mitchell,  J,,  dissented  on  the 
large  is,  and  ever  has  been,  an  aggregate  ground  that  the  legislative  acts  in  question 
of  these  local  bodies."    To  same  effect  in  were  not  in  conflict  with  the  Constitution 
aame  case,  15  N.  Y.  541,  per  Denio,  C.  J. ;  of  the  State  as  it  now  stands.    See  Consti- 
and  see  also  opinion  ot  Allen,  J.,  in  Peo-  tution  of  California  of  1879,  art.  xi.,  en- 
ple  v.  Albertson,  55  N.  Y.  50  (1873).    See  titled  "  Cities,  Counties,  and  Towns,"  for 
also    People  v.   MorreU,   21   Wend.   568  provisions  which  declare  or  presuppose  the 
(division  of  counties) ;  cade,  sec.  9  et  seq,  continued  existence  of  these  organizations. 
In  People  v.  Hnrlbnt,  decid^  by  the  Su-  ^  Baltimore  v.  Board  of  Police,  15  Md. 
preme  Court  of  Michigan,  in  1871,   24  876.    See  also  Patterson  v.  Society,  &c. 
Mich.  44  ;  8.  c.  9  Am.  Rep.  103,  this  sub-  4  Zabr.  (24  N.  J.  L.)  385  (1854). 
ject  is  largely  and  learnedly  examined  by  '  Constitution   of   Kansas,   art.    zii. 
Mr.  Justice  Cooley,  who,  conceding  to  the  Sees.  1  and  2  of  art.  xiii.  of  the  Constitu- 
State  full  authority  to  shape  and  control  tion  of  Ohio  are  the  same  as  sec.  1,  art.  xiL 
municipal  organizations  at  its  will,  never-  of  the  Constitution  of  Kansas.    Sec.  6, 
theless  maintained  that  there  were^  in  the  art.  xiii.  of  the  Ohio  Constitution  is  the 
Constitution  of  that  State^  both  express  same  as  sec.  5,  art.  xii.  of  the  Kansas 
and  implied  restrictions  upon  the  legisla-  Constitution.    There  is  a  similar  constitu- 
tive dominion  over  municipal  institutions,  tional  provision  in  Nebraska,  and  perhaps 
and  that  local  governments  and  the  right  in  other  States.    This  provision  construed 
of  the  people  to  them  were  secured  by  the  {Ciegg  v,  Richardson  Co.,  8  Neb.  178  ; 
Constitution,  and  did  not  exist  by  the  favor  Dundy  «.  Richardson  Co.,  8  Neb.  508), 
and  at  the  mere  pleasnre  of  the  legislature,  and  held  to  invalidate  certain  bonds  issued 
And  in  the  same  case  the  court  decided,  under  a  special  law.     s.  p.  School  District 
under  a  special  provudon  of  the  Constitu-  v.  Insurance  Co.,  103  U.  S.  707.    The 
tion  of  the  State,  elaewhere  noticed,  that  Constitution  of  Oai/omia  declares  that 
the  legislature  could  not  appoint,  for  a  '<  all  laws  of  a  general  nature  shaU  have 
city  corporatioii,  ct&cen  whose  dutira  were  a  uniform  operation."    Under  this  clause 
porely  local  and  strictly  mnnicipaL    The  it  is  held  that  an  act  exempting  particular 
diicnssions  by  all  of  tiie  judges  are  un-  cases  from  the  operation  of  a  general  law 
luaally  intei^ting.    Ante,  sees.  S  a-B  d^  is  unconstitutionaL    Omnibus  R.  R.  Co. 
U ;  poet,  chap.  iv.  In  The  State  v.  Denny  v.  Baldwin,  57  Cal.  160,  where  a  special 
•nd  Evansville  v.  State  (April,  1889),  21  ad  authorizing  the  c(mstruetum  of  a  street 
Horth  East  Rep.  852,  267,  874,  noted  raUwaif  was  held  void  for  attempting  t« 
VOL.  I.  —  6 
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preme  Courts  of  those  States  have  decided  that  the  provision  ap- 
plied to  municipal  as  well  as  private  corporations  ;^  and  that  the 
effect  was  to  compel  the  legislatures  of  those  States  to  regulate  the 
grant  of  powers  to  municipal  corporations  by  general  laws.  Hence 
an  act  specially  amending  the  charter  of  a  city  in  respect  to  mak- 
ing local  improvements  or  assessments,^  or  specially  extending  the 
limits  of  a  particular  city,^  is  unconstitutional ;  and  so  it  seems  is 
an  act  which  authorizes  a  city  by  name  to  issue  its  scrip  for  a  par- 
ticular purpose,  and  to  levy  taxes  to  pay  it  in  aid  of  a  single  enter- 
prise,—  the  court  inclining  to  hold  such  an  enactment  to  be  a 
special  act,  and  one  which  undertook  to  confer  corporate  powers} 

exempt  the  railway   company  from   the  **  These  provisions  of  the  Constitation  are 

operation  of  the  general  law  relating  to  too  explicit  to  admit  of  the  least  doubt  that 

street    railways.      AnUf    sec   45  ;  pod,  they  were  intended  to  disable  the  General 

sec  49.  Assembly  from  either  creating   corpora- 

^  Atchison  v.  Bartholow,  4    Ran.  124  tions,  or  conferring  upon  them  corporate 

(1866) ;  Wyandotte  City  v.  Wood,  5  Kan.  powers,  by  special  acts  of  legislation.     It 

608  (1870) ;  The  Stafe  v,  Cincinnati,  20  was  intended  to  correct  an  existing  evil, 

Ohio  St.  18  (1870)  ;  following  Atkinson  v.  and  to  inaugurate  the  policy  of  placing  all 

Railroad  Co.,  15  Ohio  St.  21  (1864).     In  corporations  of  the  same  kind  upon  a  per- 

New  Jersey  a  similar  provision  is  held  to  feet  equality  as  to  all  future  grants  of 

apply  exclusively  to  private  corporations,  power  ;  of  making  such  law  applicable  to 

State  V.  Newark,  40  N.  J.  L.  550,  558  aU  parts  of  the  State,  and  thereby  secur- 

(1878).  ing  the  vigilance   and  attention  of   its 

3  Atchison  v.  Bartholow,  9upra ;  Gil-  whole  representation ;  and  finaUy,  of 
more  v.  Norton,  10  Kan.  491  (1872);  State  making  all  judicial  construction  of  their 
V.  Pugh,  48  Ohio  St.  98  (an  act  to  reoigan-  powers,  or  the  restrictions  imposed  upon 
ize  cities  of  the  first  grade  of  the  second  them,  equaUy  applicable  to  aU  corpora- 
class,  and  to  reduce  their  tax  levy,  held  tions  of  the  same  class.  We  must  give 
to  be  unconstitutional  because  it  granted  such  a  construction  to  the  Constitution  as 
authority  to  such  cities  to  appoint  a  board  will  preserve  its  leading  objects  intact." 
of  control,  thus  conferring  corporate  powers  Supra,  sees.  41,  45. 
by  special  act).  ^  Commercial  National  Bank  «.  City 

«  Wyandotte  v.  Wood,  supra;  State  v.  of  lola,  2  Dillon,  C.  C.  R.  858  (1878).  In 

Cincinnati,  supra.    In  the  case  last  cited,  this  case  the  Circuit  Judge,  delivering  the 

the  Supreme  Court  of  Ohio,  under  the  opinion  of  the  court,  and  referring  to  the 

constitutional   provision   quoted   in    the  opinion  o(  Jianney,  J.,  quoted  in  the  last 

text,  held  that  the  legislature  cannot  by  note,  observed :    *•  One  of  the  objects  of 

special  act  create  a  corporation,  nor  by  the  constitutional  provision  in  Kansas,  as 

special  act  confer  additional  powers  on  a  well  as  in  Ohio,  was  to  cut  up  by  the 

corporation  already  existing ;  and  that  in  roots  the  mischief  of  special  legislation, 

these  respects    there   was   no    difference  particularly  in  respect   to   corporations, 

between    private  and  municipal  corpora-  both  public  and   private     Thia    object 

tions,  since  the  Constitution  equally  em-  would  be  defeated  if  the  special  act  relat- 

braced  and  equally  applies  to  both  classes  ;  ing  to  the  city  of  lola  could  stand.     If 

and,  therefore,  the  act  of  April  16,  1870,  under  the  doctrine  of  Butz  v.  Muscatine, 

'*  to  prescribe  the  corporate  limits  of  Cin-  8  WalL  575,  this  court  is  not  abaolntely 

cinnati,'*  being  considered  a  special  act,  bound,  in  this  class  of  cases,  to  foUow  the 

was  adjudged  void.     See  also  Atkinson  v,  interpretation  of  the  State  Constitution 

Railroad  Co.,  supra.    In  this  case.  Rati'  given  by  its  highest  court,  yet  it  aeems 

ney,  J.,  thus  expounds  the  Constitution :  that  it  ought  to  follow  it  where  it  appean 
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It  was  decided  that  while  the  provision  of  the  Constitution  of 
Kansas  that  forbids  the  legislature  to  pass  ''any  si>ecial  act  con- 
ferring corporate  powers"  includes  municipal  corporations  propei\ 
it  does  not  embrace  quasi  corporations,  such  as  school-districts,  al- 
though the  latter  are  declared  by  statute  to  be  bodies  corporate.^ 
In  California  an  act  of  the  legislature  which  grants  to  individuals 
and  their  assigns  certain  powers  and  privileges,  and  then  provides 
that  the  act  shall  not  take  effect  unless  such  persons  within  a  given 
time  shall  ofganize  themselves  under  existing  laws  into  a  corpora- 
tion, is  a  grant,  not  to  the  individnals  as  persons,  but  to  the  corpo- 
ration when  formed.* 

to  rest  upon  solid  gronnds,  and  was  made  Cincinnati,  20  Ohio  St  IS.    Morawetz  on 

in  cases  and  in  respect  to  questions  where  Corp.  (2d  ed.)  sees.  10-18,  and  cases  cited. 

there  was  nothing  to  warp  the  judgment  Construction  of  constitutional  prohibi- 

of  its  judges,  and  where  the  interpretation  tion  against  granting  right  **  to  lay  doum 

was  settled  or  had  been  declared  at  the  railroad  tracks  in  streets  by  local  or  private 

time  the  act  in  controversy  was  passed,  cut,**  see  post,  chap,  xviii.  on  Streets. 

In  the  latest  case  on  this  subject,  decided  ^  Beach  v.  Leahy,   11  Kan.  23  (1873). 

by  the  Supreme    Court  of    the   United  Under  the    constitutional    provision    in 

States,  it  is  not  denied  that  the  Supreme  question  the  Supreme  Covat  of  Kansas,  in 

Court  of  a  State  is  the  appointed  expositor  the  State  v.  Maloy,  20  Kan.  619  (1878), 

of  its  Constitution  and  laws,  and  that  the  ruled  the  following  points  as  stated  by  the 

Federal  courts  will  adopt  as  rules  for  their  judges  :     The  act  of  the  legislature  en- 

own  judgments  the  decisions  of  the  highest  titled  "An  act  authorizing'  cities  therein 

coQTts  of  the  State  'respecting  local  ques-  named  to  become  cities    of   the    second 

tioQs  peculiar  to  itself,  or  respecting  the  class,"  approved  February  29,  1872,  is  a 

coQstraction  of  its  own  Constitution  and  special  act,  conferring  corporate    powers 

1a^'    It  only  denies  the  binding  force  upon  four  particular  municipal  corpora- 

of  State  abjudications  which  rest  upon  the  tions,  and  is  therefore   unconstitutional 

S^eral  principles  of  law,  and   not  •  upon  and  void,  being  in  contravention  of  sec.  1 

^c  meaning  of  special  constitutional  or  of  art.   xii.   of  the  Constitution,   which 

legislative  provisions.      Olcott  v.  Super-  provides  that  "the  legislature  shall  pass 

^ra,  16  Wall.  678  (1872).     I  think  the  no  special  act  conferring  corporate  pow- 

pi^nt  case  is  one  in  which  it  is  the  duty  ers."    2.  The  city  of  Council  Grove  was 

of  this  court  to  follow  the  decisions  of  the  organized  as  a  city  of  the  second  class, 

State  Supreme  Court ;  and  so  far  as  my  under  said  special  act,   and    was   never 

jadgment  rests  upon  the  special  provisions  organized  as  a  city  of  the  second  class 

^  the  Constitution  above  refeired  to,  I  under  any  other  act,  and  has  never  had 

P^  it  upon  the  State  adjudications  with-  a  population  of  two  thousand  inhabitants. 

oat  an  inquiry  into  their  soundness."  The  And  it  was  therefore  held  that  said  city  is 

bonds  in  this   case    were    held  invalid  -  not  legally  a  city  of  the  second  class. 

mainly  on  the  ground  that  they  were  not  *  gan  Francisco  v,  S.  V.  W.  W.,  48 

isfliod  for  a  public  purpose.    The  judg-  Cal.  498  (1874).     Such  an  act  is  an  at- 

ment  of  the  Circuit  Court  was  affirmed,  tempt  by  the  legislature  in  violation  of 

JO  WalL  655  (1874).     See  also    Savings  the  Constitution  to    confer    powers  and 

Aiwc  ».  Topeka,  8  Dillon,  876  (1874)  ;  privileges  upon  a  corporation  by  special 

W  sec.  159;  also  Aap."i5v."onT6ntrac5te.  act.     lb.;  post,  sec,  49,    The  Constitution 

farther  as  to  tl^conatDictieD  of  the  oi  Florida  provides  that  **the  legislature 

pnmaon  that  '*  corporate  powers  *'  shall  shall  establish  a  uniform  system  of  county, 

act  be  conferred  by  special  act.    School  township,   and   municipal   government" 

Diit «.  Ina.  Co.,  108  U.  S.  707  ;  State  v.  An  act  authorizing  the  distolution  of  mu' 
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§  47  (25).  **  Any  Body  Politic  or  €k>rporat0  "  constnwd.  —  A  con- 
stitutional provision  tJuU  two  thirds  of  the  General  Assembly  "shall 
be  requisite  to  every  bill  creating,  continuing,  altering,  or  renewing 
any  body  politic  or  corporate^'  was  held  by  a  majority  of  the  court 
of  errors,  reversing  the  majority  view  of  the  Supreme  Court  in  the 
sama  case,  to  extend  to  public  and  municipal,  as  well  as  private  cor- 
porations,^ The  constitutional  provision,  however,  that  "no  bill 
shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,"  is  limited  to  State  legislation  and  has  no  appli- 
cation to  municipal  ordinances.^ 

§  48  (26).  ''Where  General  Law  can  be  made  applicable." — Under 
a  Constitution  which  provides  that  "  in  all  cases  where  a  general  law 
can  he  made  applicaiUj  no  special  law  shall  he  enacted!'  the  better 
view,  and  the  one  supported  by  the  decided  weight  of  authority,  is 
that  it  is  for  the  legislature  to  determine  whether  its  purpose  can 
or  cannot  be  expediently  effected  by  a  general  law ;  and  a  special 
act,  as,  for  example,  one  providing  for  the  location  of  the  county 
seat  of  a  specified  county,  will  not  be  held  invalid  by  the  courts.* 

nicipal  corporations  having  a  bonded  in-  a  special  act  amending  the  charter  of  a 
debtedness,  the  bonds  being  due,  unpaid  and  city  was  held  inTalid  because  all  such  lawa 
unprovided  for,  upon  the  written  applica-  were,  by  the  Constitution  of  the  State,  ra- 
tion of  one-half  of  the  owners  or  holders  of  quired  to  be,  and  could  be,  made  generd. 
the  bonds,  and  providing  for  their  rein-  Yon  Phul  v.  Hammer,  29  Iowa,  222.    It 
corporation,  was  held  to  be  in  violation  of  is  for  the  le^lature^  and  not  Uie  coorta^ 
this  provision  and  void.    State  v.  Stark,  to  determine  when  a  general  law  can  be 
18  Fla.  255.  See  on  this  subject,  however,  made  applicable.      Gentile   v.   State,  29 
chap.  viL,  post.    But  an  act  creating  a  n«i^  Ind.  409,  overruling  Thomas  v.  Board  of 
class  of  municipal  corporations,  imposing  Commissioners,   5  Ind.   4  ;   Longworth'a 
upon  all  the  cities  of  the  new  class  the  Executors  v,  Evansville,  82   Ind.    822 ; 
same  powers  and  duties,  is  lawful  under  Cooley,  Const.  Lim.  129,  note ;  State  v. 
the  provision.     Lake  v.  Florida,  18  Fla.  County  Court,  50  Mo.  817  (1872) ;  a.  o.  11 
501.     See  post,  chaps,  vii.  and  viii.  Am.  Rep.  415  ;  Murdock  v.  Woodson,  2 
1  Purdy  V.  People,  4  Hill  (N.  Y.),  884  Dillon,  C.  C.  188  (1873) ;  Board  of  Cbm- 
(1842) :  reversing  2  Hill,  81.     What  is  an  missioners  v.  Shields,  62  Me.  247  (1876) ; 
alteration  within  this  provision.    Coming  Evans  «.  Job,  8  Nev.  822  (1878),  where  the 
V.  Green,  23  Barb.  38  ;  Smith  v.  Helmer,  decisions  in  that  State  and  elsewhere  ar» 
7  Barb.  416  ;  Morris  v.  People,   8  Denio,  reviewed    by   Rawley,    J.      The    wordL 
881.    Where  a  Constitution  requires  that  ''town" — as  used  in  constitational  in* 
acts   of  incorporation   shall   have  "the  hibition   of  special  laws  regulating  ih/m 
assent  of    at  least   two-thirds   of  each  internal  affairs  of  towns  and  coantiei  — 
house,"    the    word  "  house "  means   the  is  a  generic  term,  including  cities.    Stifee 
members    present  doing  business, —  these  v.  Parsons,  40  N.  J.  L,  1.     But  in  tli« 
being  a  quorum, —  and  not  a  majority  of  absence  of  any  clear  ezpreedcm  of  a  eon- 
all  the  members  elected.    Southworth  v,  trary  intent,  the  teim  "mnnieipal  oor- 
Rallroad  Co.,  2  Mich.  287.  poration"  in  any  statute  moat  be  tdc0B 

*  Humboldt  v.  McCoy,  28  Ran.  249;  in  the  strict  constitutional  sense  aa  not  i&' 
Green  v.  Indianapolis,  25  Ind.  490.  eluding  towns.    Eaton  v.  ICanitowoo^  44 

*  State  V.  Johnson,  1  Kan.  178  (1862) ;  Wis.  489.    Ante,  sec  20,  and  note. 
con^o,  Pritz,  m  re,  9  Iowa,  80  (1869),where 
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§  49.  "Municipal  ParpoBe,"  what?  —  The  Constitutions  of  some 
of  the  States  contain  a  provision  that  corporations  shall  not  he  created 
by  special  acts  except  for  municipal  purposes.  What  is  a  municipal 
purpose  within  this  provision  has  been  several  times  considered.^ 
An  act  incorporating  a  board  of  commissioners  for  filling  up  certain 
slough  ponds  in  the  city  of  St.  Louis  was  held  to  create  a  corpora- 
tion for  municipal  purposes  within  the  meaning  of  the  Constitution.^ 
An  act  creating  a  board  of  park  conmiissioners  was  considered  to 
constitute  them  a  corporate  authority,  the  object  of  their  creation 
being  municipal  in  its  character.^  So  a  corporation  to  carry  on  a 
public  school  and  raise  funds  for  its  support.^ 

§  50  (27).  Legislative  Duty  held  to  be  diaoretionary.  —  The  Con- 
stitutions of  several  of  the  States  contain,  substantially,  this  provis- 
ion, derived  from  the  Constitution  of  New  York :  "  It  shall  he  the 
duty  of  the  legislature  to  provide  for  the  organization  of  cities  and 
incorporated  vUlages,  and  to  restrict  their  power  of  taxation^  asstss- 
ment,  borrowing  money,  contracting  debts,  and  loaning  tJidr  credit,  so 
as  to  prevent  abuses  in  assessments,  and  in  contracting  debts  by 
such  municipal  corporations."*  This  obviously  enjoins  upon  the 
legislature  the  duty  of  providing  suitable  and  proper  restrictions 
upon  the  enumerated  powers ;  but  in  what  these  restrictions  shall 
consist  and  how  they  shall  be  imposed  are  subjects  left  to  the  dis- 
cretion or  sense  of  duty  of  the  legislative  department,  with  the 
exercise  of  which  the  courts  cannot  interfere.^    The  Supreme  Court 

^  state,  ex  rel.  Ohoteau  «.  Leffingwell,  corporation  by  special  act.     lb,  ante,  sec. 

54  Mo.  458  (1873),  where  the  subject  is  46. 

elaborately  discussed,  and  the  conclusion  ^  St.   Louis  v.   Shields,    62  Mo.   247 

i^eached  was  that  corporations  for  '*niuni-  (1876). 

cipal  pnrpoees  "  under  the  Constitution  of  *  People  v,  Salomon,  51  111.  37. 

A€'i890uri  must  be  connected  with  the  mu-  ^  Horton  v.  Mobile  School  Conim'rs,  43 

zii.cipal  corporation  itself,  and  be  instituted  Ala.  598.     See  comment  of  Wagner,  J., 

fox-  the  purpose  of  carrying  out  some  of  on  this  decision  in  St.  Louis  i^.  Shields,  62 

tli.«  objects  of  the  municipality.     Under  Mo.  251  (1876). 

time  Constitution  of  California,  which  pro-  »  New  York  Constitution  1846,  art.  viii, 

▼T.<iea  that  "corporations  may  be  formed^  sec.  9  ;   Wiaeonain  Constitution  1848,  art. 

itra<ier  general  laws,  but  shall  not  be  ere-  xi.  sec.  3  ;  Michigan  Constitution  1859,  art. 

by  special  act,  except  for  municipal  xiL  sec.  13  ;  Oregon  Constitution  1857, 

a  corporation  cannot  exercise  art  xi  sec.  5 ;  Kansas  Constitution  1859, 

powers  except  those  conferred  by  gen-  art.  xiL  sec.  5  ;  see  Paine  v.  Spratley,  5 

kws.    The  legislature  cannot  confer  Kan.  525 ;  Nevada  Constitution  1864,  art. 

o«»^    such  oorporationa  any  powers  or  grant  viii  sec.  8 ;  Nebraska  Constitution,  art. 

tli«m  any  privileges  by  special  act.    San  viii.  sec.  4  ;  California  Constitution  1849, 

*»mxici«o  V.  S.  V.  W.  W.,  48  Cal.  498  sec.  37 ;  Ohio  Constitution  1851,  art.  xiii 

ll"S74).    A  grant  of  an  easement  in  a  sec.  6.    Post,  sec.  750,  note.      See  also 

•t^eet  made  by  the  legislature  to  a  corpo-  chapters  relating  to  Contracts  and  Tax- 

t**ion,  is  purely  a  gran  t  of  corporate  power,  ation,  post, 

•>^  therefore  cannot  be  made  to  a  private  ^  The  failure  of  the  legislature  to  per- 
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of  Wisconsin,  in  the  case  cited  in  the  note,  holds  to  some  extent  a 
contrary  view,  but  its  judgment  was  in  effect,  although  not  in  terms, 
overruled  by  the  Supreme  Court  of  the  United  States,  and  it  is  not, 
in  its  full  extent,  in  harmony  with  the  view  elsewhere  taken  in  the 
State  courts.^ 

§  51  (28).  "  Only  One  Object,  which  shall  be  expressed  in  the 
title.'*  —  Many  of  the  State  Constitutions  contain  in  substance  a  pro- 
vision that  7U)  legislative  act  shall  embrace  more  than  one  object  or,  as 
some  of  them  phrase  it,  one  sviject,  which  shall  be  expressed  in  its  title. 
In  some  of  the  Constitutions  this  prohibition  is  limited  to  local  and 
private  acts.  The  purpose  of  such  prohibitions  is  obvious.  The 
unity  of  object  or  subject  is  to  prevent  "  log-rolling  legislation,"  by 
prohibiting  the  joining  of  distinct  measures  with  a  view  to  combine 
votes  for  alL  Bequiring  such  subject  or  object  to  be  expressed  in 
the  title  is  to  prevent  deceptive  titles,  and  to  enable  members  of  the 
legislature,  and  the  people,  through  the  usual  publication  of  legisla- 
tive proceedings,  to  form  from  the  title  an  opinion  of  the  nature  and 

form  the  daty  relative  to  restricting  the  White  v.  Stamford,  37  Conn.  587  ;  New- 
power  of  taxation,  &c.,  enjoined  by  the  ton  v.  Atchison,  81  Kan.  151  (quoting 
constitutional    provision     above     cited,  the  text). 

*'may,"  says  Ranney,  J.,  in  Hill  v.  Hig-  ^  Foster  v.  Kenosha,  12  Wis.  616 
don,  5  Ohio  St.  248,  "be  of  very  serious  (1860).  The  legislature  cannot,  consist- 
import,  but  lays  no  foundation  (or  judicieU  ently  with  this  restriction,  confer  upon  a 
correction."  See  iMaloy  v.  Marietta,  11  municipal  corporation  an  unlimited  power 
Ohio  St.  636,  638,^where  this  view  is  left  to  levy  taxes  and  raise  money  for  extra 
open,  but  holding  that  the  legislature  municipal  purposes,  such  as  aiding  rail- 
alone  has  the  power  to  determine  the  road  companies ;  and  an  amendment  to 
mode  and  measure  of  the  restriction  to  be  the  charter  of  a  city,  authorixing  its  conn- 
imposed.  It  was  also  left  open  in  the  cil  "to  levy  and  collect  special  taxes  for 
People  V.  Mahaney,  18  Mich.  481,  but  any  purpose  (aside  from  what  may  be 
this  case  illustrates  what  is  a  sufficient  re-  specially  provided  for  in  the  city  charter) 
strietian  on  the  power  of  taxation  to  meet  which  may  be  considered  essential  to  pro- 
the  constitutional  requirement.  See  also  mote  or  secure  the  common  interests  of 
Cooley,  Const  Lim.  518  ;  Railroad  Co.  v.  the  city,  or  borrow,  on  the  corporate 
Connelly,  10  Ohio  St  165.  To  the  effect  credit  of  the  city,  any  sum  of  money  at 
that  the  constitutional  provision  quoted  in  a  rate  of  interest  not  exceeding  ten  per 
the  text  does  not  take  away,  but  recog-  cent,"  on  obtaining  the  previous  sanction 
nizes,  the  discretion  of  the  legislature  in  of  a  minority  of  the  voters  of  the  city,  ia 
conferring  powers  of  the  enumerated  char-  void,  and  the  requirement  of  the  aanctioii 
acter  upon  municipal  corporations,  and  of  the  voters  is  not  a  restriction  on  the 
that  such  discretion  is  not  reviewable  by  power  to  levy  taxes  or  contract  debts* 
the  courts,  see  Bank  of  Rome  v.  Rome,  18  within  tlie  meaning  of  the  Constitatioii, 
N.  Y.  88  (1858) ;  Benson  v.  Mayor,  &c  the  court  being  of  opinion  that  the  duty 
of  Albany,  24  Barb.  248  (1857) ;  Clarke  v.  of  imposing  the  limitation  rests  on  the 
Rochester,  24  Barb.  446;  Grant  v.Courter,  legislature.  lb.  But  see  Campbell  r. 
24  Barb.  232;  Wynehamer  v.  People,  18  Kenosha,  5  Wall.  194  (18661;  City  v. 
N.  Y.  429  ;  Baltimore  v.  State,  15  Md.  Lampson,  9  Wall.  477  (1869) ;  and  the 
876;   People  v.  Draper,  15  N.  Y.  582 ;  authorities  cited  in  the  last  ^te. 
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objects  of  the  bilL^  Subject  to  the  foregoing  fundamental  require- 
ments the  provision  has  been  frequently  and  properlj  construed  to 
require  only  the  general  or  ultimate  object  to  be  stated  in  the  title, 
and  not  the  details  by  which  the  object  is  to  be  attained.  Any  pro- 
vision fairly  and  reasonably  connected  with  and  calculated  to  carry 
the  declar^  object  into  effect  is  unobjectionable,  although  not 
specially  indicated  in  the  titla  It  is  sufficient  if  the  title  fairly 
expresses  or  plainly  gives  notice  or  warning  of  the  subject  dealt 
with  in  the  body  of  the  act  Thus,  where  a  Constitution  provides 
that  no  bill  or  act  shall  pass  containing  any  matter  different  from 
what  is  expressed  in  the  title  thereof,  an  act,  the  title  of  which 
declares  it  to  be  far  the  better  regulation  of  a  certain  town  (naming  it), 
or  to  amend  or  enlarge  the  powers  of  the  corpofation  thereof  is  suffi- 
cient, without  enumerating  the  particulars  in  which  the  powers  are 
enlarged  or  extended.^  So  a  provision  in  an  act  entitled  merely,  ^  An 
act  to  amend  the  act  incorporating  the  city  of  M.,"  extending  the 
city  limits,  does  not  conflict  with  the  constitutional  requirement 
that  ''  every  law  shall  embrace  but  one  object,  which  shall  be  ex- 
pressed in  its  title."  ^    Many  illustrations  of  the  judicial  construction 


Rogau  «.  Watertown,  80  Wis.  259  (1872), 
as  to  loaning  credit. 

For  other  restrictions  upon  the  power  to 
contract  debts  and  limitations  upon  such 
power,  see  chapters  on  Charters  and  Ck>n- 
tnct^  poit. 

^  CarterConntyv.Sintonf  Const.  Ey.), 
120  U.  S.  617;  Montclair  v,  BamsdeU 
(Const.  New  Jersey),  107  U.  S.  147  ;  Jones- 
boro  V.  Cairo,  &c  R.  R.  (Const.  111.),  110 
U.  S.  192  ;  Mahomet  v.  Qoackenbosh 
(Const  111.),  117  U.  S.  509  ;  Otoe  Comity 
V.  Baldwin  (Const.  Neb. ),  111  U.  S.  1;  Ack- 
ley  School  Dist.  v.  Hall  (Const  Iowa),  118 
U.  S.  185 ;  lU  Phoenixyme,  109  Pa.  St 
U;  He  Airy  .Street,  118  Pa.  St  281; 
Cooley,  Const  lim.  141-151,  and  au- 
thorities. 

*  Green  v.  ICayor,  R.  M.  Charlt.  (Ga.) 
368  (1882),  per  Law,  J.  ;  Mayor  v.  State, 
4  Ga.  26  ;  HiU  V.  Decatur,  22  Ga.  208. 
Text  affirmed.  Luehrman  v.  Taxing  Dist, 
2  Lea  (Tenn.X  425 ;  Murphy  v.  State,  9 
Lea  (Tenn.),  878.  An  act  which,  in  effect, 
amended  the  charters  of  cities  of  a  certain 
class  held  Toid  because  this  purpose  did 
not  appear  in  its  title.  State  v.  Wright, 
14  Ore.  865. 

■  Morford  v.  Unger,  8  Iowa,  82  (1859); 
Davis  V.  Woolnou£^  (act  establishing  dty 


court),  9  Iowa,  104 ;  8.  P.  St  Paul  v.  Coul- 
ter, 12  Minn.  41,  50  (1866). 

The  subject  of  a  law  to  incorporate  a 
city  or  town  is  the  charter  of  ineorporation, 
and  the  title  need  not  enumerate  all  the 
powers  intended  to  be  conferred.  Lock- 
hart  V.  Troy,  48  Ala.  581  (1872).  Where 
the  title  to  an  act  is  '*(o  consolidate  and 
amend  the  severed  acts  incorporating  the  dty 
o/Brunsunck,  and/or  other  purposes  therein 
mentioned^*'  and  the  act  contains  a  provi- 
sion to  make  valid  and  confirm  "all  the 
ordinances  of  the  mayor  and  city  council  of 
the  city  of  Brunswick  heretofore  passed* 
and  not  in  conflict  with  the  Constitution 
of  the  State  of  Georgia  or  of  the  United 
States,"  it  was  held  that  it  was  in  viola- 
tion of  the  Constitution  of  1868,  which 
declares:  "Nor  shaU  any  law  or  ordi- 
nance pass  which  refers  to  more  than  one 
sutject-matter,  or  contains  matter  differ- 
ent from  what  is  expressed  in  the  title 
thereof."  Brieswick  v,  Brunswick,  51 
Ga.  689  (1874).  And  in  a  later  case  it 
was  held  that  the  Act  of  1872,  entitled 
"to  prescribe  the  manner  of  incorpo- 
rating towns  and  villages,"  not  hav- 
ing indicated  by  its  title  the  provision 
making  the  act  an  amendment  of  ex- 
isting municipal,  charters,  is  unoonsti* 
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of  this  constitutional  provision  as  applicable  to  municipalities  are 
given  in  the  note. 

tntioiiaL    Ayeridge  v.  Comm'n,  00  Ga.  28  Fla.  483  (1887).     See,  also,  State  v. 

404.  Elvins,  32  N.  J.  L.  (3  Yroom),  862  ;  State 

A  statute  designaled  in  its  title  as  an  v,  Newark,  84  N.  J.  L.  (5  Yroom)  286  ;  In 

amendment  to  a  city  charter,  but  which  •  re  Comm'rs  of  Elizabeth,  49  N.  J.  L.  (20 

embraces  objects  foreign  to  the  charter,  is  Yroom),  488 ;  Sedgwick  Co.  v.  Bailey,  18 

in  conflict  with  the  Constitution  and  void.  E^n.  600  (1874) ;  Comm*rs  of  Marion  Co, 

Williamson    v.    Keokuk,    44   Iowa,    88  v.  Comin'rs  of  Harvey  Co.,  26  Kan.  181 

(1876).    The  judgment  in  the  case  last  Devlin  v.  New  York,  68  N.  Y.  8  (1876) 

cited  would  seem  to  be  of  doubtful  cor-  People  v.  Willsea,  60  N.  Y.  507  (1875) 

rectness  upon  the  facts.  Tecumseh  v,  Phillips,  5  Neb.  805  (1^77) 

In  determining  whether  a  law  be  in  Dows  v.  Town  of  Ehnwood,  84  Fed.  Rep, 
conflict  with  the  provision  of  the  Consti-  114  ;    Baltimore  k  Ohio  R.   R.   Co. 
taUoji,  the  unity  of  the  object  IB  to  he  looked  County  of  Jefierson,  29  Fed.  Rep.  805 
for  in  the  ultimate  end  to  be  attained,  An  act  public  in  its  nature,  in  which  the 
and  not  in  the  details  leading  to  that  end.  people  of  the  whole  State  have  an  interest, 
State,  &c.  V.  Co.  Judge,  2  Iowa,   280  ;  but  which  specially  concerns  the  property 
People  v.  Mahaney,  18  Mich.  481  (1865),  and  rights  of  a  portion  of  the  people  of  (he 
holding  that  the  title  of  "an  act  to  estab-  State,  is  a  local  act  within  tJie  meaning 
lish  a  police  government  for  the  city  of  of  the  Constitution  of  Illinois,  1848  (art. 
Detroit,'*  was    sufficiently  specific  ;    ap-  8,  sec.  28),  requiring  the  subject  thereof 
proved.  White  v.  Lincoln,  5  Neb.  505,  to  be  expressed  in  the  title  (citing  and  re- 
(1877) ;  Atty.  Gen.  v.  Bradley,  86  Mich,  viewing  various  cases  in  Illinois  and  else- 
447  (1877) ;  People  v.  Hurlbut,  24  Mich,  where  on  this  subject).    Appl3ring  these 
44  (1871);  8.  c.  9  Am.  Rep.  108.   Construe-  principles  to  an  act  of  the  Illinois  legis- 
tion  of  similar   constitutional  provision,  lature  of  April  16,  1869,  known  as  the 
Amoult  V.  New  Orleans,  11  La.  An.  54  ;  Lake  Front  Act,  entitled  "An  act  in  re- 
Kathman  v.  New  Orleans,   11   La.  An.  lation  to  a  portion  of  the  submerged  lands 
145  ;  People  v.  Mellen,  82  111.  181 ;  Rail-  and  Lake  Park  grounds  lying  on  and  ad- 
road  Co.  V.  Gregory,  15  111.  21 ;  Davis  v.  jacent   to   the   shore  of  Lake   Michigan 
State  (inspection  act  for  Baltimore),  7  Md.  on  the  eastern  frontage  of  the  City  of 
151 ;  Annapolis  v.   State,  80  Md.   212  ;  Chicago,"  it  was  held  that  since  the  gene- 
Lafon  V.   Dufrocq,  6  La.  An.   850  ;    Ee  ral  subject  of  that  act  was  the  disposal  of 
Airy  Street,  113  Pa.  St.  281  (1886) ;  Be  lands  on  and   adjacent  to  the  shore  of 
Phoenixville,  109  Pa.  St.  44  ;  Ottawa  v.  Lake  Michigan  on  the  eastern   ^ntage 
People,   48    111.    233   (1868)  ;    Miles  v.  of  Chicago,  the  subject  was  sufficiently 
Charleton,  29  Wis.  400  (1872) ;  Murdock  expressed  in  the  title  within  the  meaning 
V.  Woodson,  2  Dillon,  C.  C.  R.  188  (1873);  of  the  Constitution,  which  provides  that 
Hubert  v.  People,  49  N.  Y.  182  (1872) ;  all  local  laws  must  contain  but  one  sub- 
State  V.  Union,  83  N.  J.  L.  850  (4  Yroom),  ject,  which  must  be  expressed  in  the  title, 
where  the  subject  is  fully  discusMd.  Mont-  Illinois  v.  111.  Cent.  R.  R.  Co.  (Lake  Front 
clair  V.  Ramsdell,  107  U.  S.  147,  in  which  Case),   88  Fed.  Rep.   780  {ffarlan  and 
Mr.  Justice  ffarlan  quoted  the  opinion  in  BlodgeU,  JJ.).    Where  the  act  has  bat 
State  V.  Union,  supra,  and  added,  "The  one  general  object  it  is  sufficient  if  the 
objections  should  be  grave,  and  the  con-  object  or   subject  is  fairly  expressed  in 
flict  between  the  statute  and  the  Constitu-  the  title.    White  p.  Lincoln,  5  Neb.  505 
tion  palpable,  before  the  judiciary  should     (1877) ;   Black   v.   Cohen,    52    Ga.  621 
disregard  a  legislative  enactment  upon  the     (1874)  ;    Lockport   v.   Gaylord,   61    111. 
sole  ground  that  it  embraced  more  than    276  (1871),  where  a  ettroltw  ad  l^iJ- 
one  object,  or  if  but  one  object,  that  it    izing  warrants  was  held  invalid  becauad 
was   not   sufficiently    expressed   by   the    it  did  not  set  forth  the  subject-matter  in 
title.*'    Montclair  v.  Ramsdell,  supra^  fol-    the  title.    In  Watertown  v.  Fairbanks,  65 
lowed  in  State  v.  Comm'rs  of  Duval  Co.,     N.  Y.  588  (1875),  a  I^giilative  act  vali- 
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dating  prerioas  illegal   aasessmenta  wa»  (not  yet  reported,  bat  will  probably  ap- 
held  to  oonflict  with  the  conatitational  pear  in  118  or  114  N.  Y.  Rep.),  relating 
requirement  (art  8,  sec.  16),  that  "no  to  the  right  of  the  defendant  cMnpany  to 
■private  or  local  bill  shall  embrace  more  etniMruet   an    underground    railway    in 
than  one  aabject,  and  that  shall  be  ex-  Broadway  and  Madison  Avenue  in  New 
presaed  in  the  title."     An  act  entitled  York  City.     It  was  incorporated  in  1868, 
"  An  act  to  legalize  and  authorize  the  as-  by  a  local  and  private  act  to  transmit 
aessment  of  street  improvements  and  as-  packages  and  merchandise  by  means  of 
sessments,"  not   specifying  any  city  or  pneumatic  tubes.    In  1878,  by  local  and 
locality,  held  not  sufficiently  to  express  private  act  its  charter  was  amended,  and 
the  subject  of  the  act,  which  was  solely  thefitfsthereof  expressed  that  it  was  an  act 
to  legalize  certain  proceedings  of  the  com-  ' '  to  provide  for  the  transportation  of  pas- 
mon  council  of  a  single  city.     Durkee  v.  sengers  in  said  [pneumatic]  tubes."    In 
City  of  Janesville,  26  Wis.  697.    Under  the  body  of  this  amended  act,  however,  the 
an  act  to  revise  the  charter  of  a  specified  corporation  was  given  authority  to  con- 
city,  there  may  be  conferred  upon  the  struct  and  operate  an  ordinary  railway 
municipality  the  usual  legislative,  taxing,  under  the   said   streets.      The   amended 
judicial  and  police  powers,  including  the  act  of  1878  was  held  to  be  unconstitu- 
creation  of  a  city  court.    This  is  but  one  tional   because  the  title  was  deceptive, 
subject,  and  a  charter  with  such  a  title  Giving  the  judgment  of  the  court  on  this 
does  not  infringe  the  provision  of  the  Con-  point.  Earl,  J.,  said :  *'  The  construction 
stitution  that  no  local  bill  shall  embrace  of  such  a  railway  [an  ordinary  railroad] 
more  than  one  subject  which  shall  be  ex-  by  such  a  corporation  is  certainly  a  subject 
pressed  in  its  title.    Harris  v.  People,  59  not  expressed  in  the  title  of  the  act.     The 
N.  Y.  599  (1875),  where  Folger,  J.,  ex-  only  subject  there  indicated  is  the  transpor- 
plains  the  object  of  this  constitutional  tation  of  passengers  and  property  through 
provision  to  be  '*  to  prevent  the  joining  pneumatic  tubes  by  atmospheric  pressure, 
of  one  local  subject  to  another  or  others  A  title  purporting  that  an  act  provides 
of  the  same  kind,  or  to  one  or  more  gene-  for  pneumatic  transportation,  would  not 
ral  subjects,  so  that  each  should  gather  be  sufficient  for  an  act  authorizing  the  con- 
votes  for  all ;  and  to  advise  the  public  struction  and  operation  of  a  horse  railway 
and  the  locality,  and  the  representatives  or  a  steam  railway,  as  a  ti*^  purporting 
of  the  locality  and  of  other  parts,  of  the  that  an  act  authorizes  a  line  of  omnibuses 
general  purpose  of  the  bill,  so  that  those  for  the  transportation  of  passengers  would 
interested  might  bo  on  their  guard  as  to  not  be  sufficient  for  an  act  authorizing  the 
the  whole  or  as  to  the  details."    People  v.  construction  of  a  railway  for  the  same  pur- 
Supervisors,  48  N.  Y.  10.    See  also  Sul-  pose.      The  constitutional    provision  re- 
livan  V.  New  York,  58  N.  Y.  652  (1878) ;  ferred  to  has  been  deemed  by  statesmen  and 
Yolkening,  In  re,  52  N.  Y.  650  (1878) ;  jurists  —  conditores  legum  —  of   so  much 
Astor,  In  re,  50  N.  Y.  368  (1872);  Mayer,  importance  that  it  is  found  in  the  funda- 
In  re,  50  N.  Y.  504  (1872) ;  and  People  mental  law  of  most  of  the  States.      Its 
V.  Briggs,  50  N.  Y.  558,  where  the  pur-  purpose  is  to  prevent  fraud  and  deception 
pose  of  the  constitutional  provision  is  well  by  concealment  in  the  body  of  acts  sub- 
expounded  by  Church,  C.  J.     People  v.  jects  not  by  their  titles  disclosed  to  the 
Rochester,   50  N.  Y.  525  (1872).     The  general  public,  and  to  legislators  who  may 
word  "private"  (art.  8,  sec   16,  supra)  rely  upon    them   for   information  as  to 
refers  to  "persons,"  the  word  "local"  to  pending  legislation.    When  the  subject  is 
"  territory."    People  v.  O'Brien,  88  N.  Y.  expressed,  all  matters  fairly  and  reason- 
193  ;  People  v.  Supervisors,  48  N.  Y.  10 ;  ably  connected  with  it,  and  all  measures 
People  V.  Hills,  85  N.  Y.  449,  451.  which  will  or  may  facilitate  its  accomplish- 
The  constitutional  provision  in  New  ment,  are  proper  to  be  incorporated  in  the 
York  as  to  the  title  of  local  and  private  act,  and  are  germane  to  the  title.    The 
bills  (art.  8,  sec  16,  supra),  underwent  title  must  be  such  at  least  (w/atWy  to  9ug- 
careful  consideration  in  the  Court  of  Ap-  gest  or  give  a  due  to  the  subject  dealt  with 
peals  in  the  great  cases  of  Astor  and  Bailey  in  the  act,  and  unless  it  comes  up  to  this 
V.  New  York  Arcade  Railway  Co.  (1889)  standard  it  UMm  below  the  constitutional 
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requirement  (The  Mayor,  Ac  v.  Colegate,  vided  for  in  the  act.    Bnt  a  person  read- 

12  N.  Y.  146 ;  People  v.  Hills,  35  N.  Y.  ing  the  title  alone  would  hare  no  due 

449,  452  ;  Matter  of  New  York,  &c  Bridge,  whatever  to  the  great  railway  scheme  ac- 

72  N.  Y.  527  ;  Matter  of  Application  of  tually  authorized  by  the  act." 
Department  of  Public  Parks,  86  N.  Y.         If,  however,  a  local  act  contains  a  anb- 

439  ;  People  v.  Whitlock,  92  N.  Y.  191 ;  ject  which  it  properly  expressed  in  its  title 

Matter  of  Knaust,  101  N.  Y.  188 ;  Cooley,  it  is  valid  as  to  that  suliject  although  it  is 

Constitutional  Limitations,  141).     Here  invalid  as  to  a  subject  iio<  expressed.    Van 

the  only  subject  suggested  by  the  title  is  Antwerp,  In  re,  56  N.  Y.  261,  267  (1874); 

the  transportation  of  passengers  and  prop-  8.  p.  McGee*s  Appeal,  114  Pa.  St.  470, 

erty  through  pneumatic  tubes,  by  atmos-  478  (1886) ;  Dewhurst  v.  Allegheny  City, 

pheric  pressure,  and  everything  appropiiate  95  Pa.  St.  487 ;  Cooley,  Const  Lim.  148. 
and  germane  to  that  subject  could  be  pro- 
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CHAPTER  IV. 

PUBUC    AND    PRIVATE    CORPORATIONS    DISTINGUISHED.  —  LEGISLATIVE 

AUTHORITY  AND  ITS  UMITATIONS. 

§  52  (29).     Publlo  and  Private.  —  K  fvmdamefnJtal  division  of  cor- 
porations, heretofore  adverted  to,  is  into  public  and  private}    The 

^  AnUf  chap.  ii.  sees.  19-27.  In  MilU  Court  of  CaUfomia,  corporations  should 
V,  Williams,  11  Ired.  (N.  0.)  Law,  558,  be  divided  into  three  classes,  to  wit : 
(1854).  Pearson,  J.,  commenting  on  the  Public  municipal  corporations,  the  object 
common  division  of  corporations,  says :  of  which  is  to  promote  the  pub\^c  interest ; 
"The  purpose  in  making  all  corporations  corporations  technically  private,  but  of  a 
is  the  accomplishment  of  some  public  goad,  quasi  public  character,  having  in  view 
Hence,  the  division  into  public  and  pri-  some  public  enterprise  in  which  the  pub- 
vate  has  a  tendency  to  confuse  and  lead  to  lie  interests  are  involved,  such  as  railroad, 
error  in  investigation ;  for,  unless  the  turnpike,  and  canal  companies ;  and  cor^ 
public  are  to  be  benefited,  it  is  no  more  porations  strictly  private.  Miner's  Ditch 
lawful  to  confer  'exclusive  rights  and  Co.  v.  ZeUerbach,  87Cal.  548  (1869).  The 
privileges '  upon  an  artificial  body  than  opinion  of  Sawyer,  C.  J.,  in  this  case,  is 
upon  a  private  citizen.  The  substantial  able  and  instructive.  The  author  pre- 
distinction  is  this  :  Some  corporations  are  fers  the  ordinary  division  of  corpora- 
created  by  the  mere  will  of  the  legislature,  tions  into  public  (which  includes  mu-  * 
there  being  no  other  party  iwUresUd  or  nicipal)  and  private.  The  Civil  Code 
cmieemed.  To  this  body  a  portion  of  the  of  California  thus  defines  public  and 
power  of  the  legislature  is  delegated  to  be  private  corporations  (sec.  284)  :  "  Cor- 
exercised  for  the  public  good,  and  it  is  porations  are  either  public  or  private, 
subject  at  all  times  to  be  modified,  changed.  Public  corporations  are  formed  or  organ- 
or  annulled.  Other  corporations  are  the  ized  for  the  government  of  a  portion  of 
result  of  ccnUraeL  The  legislature  is  not  the  State  ;  all  other  corporations  are  pri- 
/  the  only  party  Interested ;  for,  although  vate."  Construing  this  section,  it  was 
it  has  a  public  purpose  to  be  accomplished,  held  in  Dean  r.  Davis,  51  Cal.  406,  410, 
it  chooses  to  do  it  by  the  instrumentality  that  a  levee  district  formed  under  an  act 
of  a  second  party .  These  two  make  a  con-  of  the  legislature  for  reclamation  purposes 
tract.  The  expectation  of  benefit  to  the  was  a  public  corporation.  Crockett,  J., 
public  is  the  moving  consideration  on  one  says  :  "  It  is  true,  perhaps,  that  it  was 
side ;  that  of  expected  remuneration  for  not  formed  or  organized  for  the  govem- 
the  outlay  is  the  consideration  on  the  ment  of  a  portion  of  the  State,  in  the 
other.  It  is  a  contract,  and,  therefore,  broadest  sense  of  the  term ;  nevertheless 
.  cannot  be  modified,  changed,  or  annulled  it  exercises  certain  governmental  functions 
V  without  the  consent  of  both  parties,  within  the  district.  To  constitute  a  pub- 
Counties  are  an  instance  of  the  former,  lie  corporation,  it  is  not  essential  that 
railroad  and  turnpike  companies  of  the  it  shall  exercise  all  the  functions  of  gov- 
latter  class  of  corporations."  This  recog-  emment  within  the  prescribed  district." 
nizes  the  substantial  difference  between  s.  p.,  see,  also.  People  v.  Reclamation 
the  two  classes  of  corporations,  and  is,  in  District,  58  CaL  846  ;  Hoke  v.  Perdue, 
effect,  a  criticism  upon  the  names  by  62  CaL  545.  See  Foster  v.  Fowler,  60 
which  they  are  distinguished.  Pa.  St  27  (1868),  in  which  a  company 
According  to  the  view  of  the  Supreme  created  to  supply  a  dty  with  water  was 
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importance  of  this  distinction  cannot  be  too  much  emphasized,  since 
upon  it  are  based  the  legal  principles  which  so  broadly  distinguish 
the  two  classes  of  corporations.  With  private  corporations  the  pres- 
ent work  has  no  other  concern  than  to  point  out  by  way  of  illustra- 
tion wherein  they  differ  from  those  which  are  public.  Both  classes 
are  alike  created  by  the  legislature,  and  in  the  same  way,  —  by 
special  charter  or  under  general  incorporation  acts. 

§  53.  "Private"  defined;  Dartmouth  College  Case.  —  Private  car- 
porations  are  created  for  private,  as  distinguished  from  purely  public 
purposes,  and  they  are  not,  in  contemplation  of  law,  public,  because 
it  may  have  been  supposed  by  the  legislature  that  their  establish- 
ment would  promote,  either  directly  or  consequentially,  the  public 
interest  They  cannot  be  compelled  to  accept  a  charter  or  incor- 
porating *act.^  The  assent  of  ilie  corporation  is  necessary  to  make  the 
incorporating  statute  operative ;  but  when  assented  to,  the  legislative 
grant  is  irrevocable,  and  it  cannot,  without  the  consent  of  the  corpo- 
ration, be  impaired  or  destroyed  by  any  subsequent  act  of  legisla- 
tion, unless  the  right  to  do  so  was  reserved  at  the  time.  The 
celebrated  Dartmouth  College  Case?  by  its  construction  of  the  Federal 
Constitution,  incorporated,  wisely  or  otherwise,  into  Ameiican  juris- 
prudence the  principle  which  has  been  attended  with  such  important 
practical  consequences,  namely,  that  privileges  and  franchises  granted 
by  legislative  act  to  a  private  corporation,  when  accepted,  constitute 

held  to  be  a  public,  as  distinguished  from  ^ht  remain  to  be  yet  folly  determined, 

a  private  corporation.     Unless   there   is  .  An  enactment  exercising  this  right  might 

some  special  constitutional  restriction,  the  be  of  such  a  nature  as  to  deprive  the  cor^ 

legislature  of  a  State  may  regulate  the  poration    of    its   property   without   due 

compensation  of  grain  elevators  and  pub-  process  of  law. 

lie  warehouses,  and  fix  a  maximum  rat«  of  ''   ^  AiUe,  sec.  44. 

charges.  Munnr.  People,  69  111.  80  fl87S).  *  Dartmouth    College   ».    Woodward, 

Affirmed  in  the  Supreme  Court  of  U.  S.  4  Wheat.  518.     All  attempts  to  overthrow 

Munn  V.  People,  94  U.  S.  313  (1876).  The  this  judgment  have  failed     In  the  great 

same  principle,  as  respects  the  legislative  case  of  the  People  v.-  O'Brien,  Receiver, 

right  to  regulate  the  charges  for  railway  arising  out  of  the  acts  of  the  legislature  of 

transportation  services,  was  asserted  and  New  York  in  1886,  repealing  the  charter 

applied  by  the  Supreme  Court    of   the  of  the  Broadway  Surface  Railway  Com" 

United  States  in  what  is  popularly  known  pany^    and  dissolving  that   corpomtioii, 

as  the  **  grauger  "  cases.    Chicago,  B.,  &  decided  by  the  Court  of  Appeals  of  New 

Q.  R.  R,  Co.  V.  Iowa,  94  U.  S.  166  ;  Pike  York    (111  N.  Y.  1,  1888).  Riigcr,  C.  J., 

V,  Chicago  &  N.  W.  R.  R.  Co.,  94  U.  S.  speaking  of  the  Dartmouth  College  Case, 

164;  Lawrence  v,  Chicago  &  N.  W.  R.  says:  "Although  it  has  sometimes  been 

Co.,  94  U.  S.  164  ;    Chicago,  M.,  &  St.  P.  criticised,  it  has  been  uniformly  acquiesced 

R.  Co.  V,  Ackley,  94  U.  S.  179  ;  Winona  iu  by  the  courts  of  the  several  States  as 

k  St  P.  B.  Co.  V.  Blake,  94  U.   S.   181 ;  the  law  of  the  land,  and  may  b«  regarded 

Southern  Minn.  R.  R.  Co.  v,  Coleman,  94  as  too  firmly  settled  to  admit  of  question 

U.  S.  181 ;  Stone  &.  Wisconsin,  94  U.  S.  or  dispute."    /ti/to,  sec.  68  a/  poti^  seCi 

181.    The  limitations  upon  this  general  112. 
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a  contract  within  the  meaning  of  the  clause  of  the  Constitution  which 
secures  inviolability  of  contracts  by  ordaining  that  no  State  shall 
pass  any  law  impairing  their  obligation ;  and  hence  a  law  materially 
altering  the  charter  of  such  a  corporation  is  unconstitutional,  unless 
the  power  to  alter  it  was  reserved,  either  generally  or  specially, 
when  the  grant  was  made. 

§  54  (30).  Public  CorporationB  defined.  —  Public  including  mum-- 
cipal  corporations  are  ceJled  into  being  at  the  pleasure  of  the  State, 
and  while  the  State  mayiand  in  the  case  of  municipal  corporations 
usually  does,  it  need  not]  obtain  the  consent  of  the  people  of  the 
locality  to  be  affected.  The  charter  or  incorporating  act  of  a  muni-  - 
cipal  corporation  is  in  no  sense  a  contract  between  the  State  and  the  1^ 
corporation^  although,  as  we  shall  presently  see,  vested  rights  in 
favor  of  third  persons,  if  not  indeed  in  favor  of  the  corporation  or 
rather  the  community  which  is  incorporated,  may  arise  under  it. 
Public  corporations  within  the  meaning  of  this  rule  are  such  as  are 
established  for  public  purposes  exclusively,  —  that  is,  for  purposes 
connected  with  the  administration  of  civil  or  of  local  government,  — 
and  corporations  are  public  only  when,  in  the  language  of  Chief- 
Justice  Marshall,  "  the  whole  interests  and  franchises  are  the  exclusive 
property  and  domain  of  the  government  itself,"  such  as  quasi  corpo- 
rations (so  called),  counties  and  towns  or  cities  upon  which  are 
conferred  the  powers  of  local  administration.  Subject  to  consti- 
tutional limitations  presently  to  be  noticed,  the  power  of  the  legisla- 
ture over  such  corporations  is  supreme  and  transcendent :  it  may, 
where  there  is  no  constitutional  inhibition,  erect,  change,  divide,  and 
even  abolish  them,  at  pleasure,  as  it  deems  the  public  good  to 
require.^ 
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^  Dartmouth  College  v.  Woodward,  4 
Wheat  518  (1819)  ;  Allen  v,  McKean,  1 
Samner.  276  (1888)  (the  Bowdoin  College 
Case  elaborately  considered  by  Story ^  J. ) ; 
see  reference  to  this  case,  2  Story's  Life 
and  Letters,  150  ;  Patterson  v.  Society, 
Ac,  4  Zabr.  (24  N.  J.  L)  885  ;  Cheany 
V.  Hooser,  9  B.  Mon.  880.;  Berlin  v, 
Oorham,  84  N.  H.  266 ;  Meriwether  v. 
Garrett  (repeal  of  charter  of  city  of  Mem- 
phis), 102  U.  S.  472,  511,  (1880),  citing 
text ;  Sinton  v.  Carter  Co.,  28  Fed.  Rep. 
635;  People  «.  Morris,  18  Wend.  825 
(1885).  In  this  case  the  defendant  insisted 
that  the  rights  and  pririleges  conferred 
upon  the  village  of  Ogdensbarg  by  the 
act  inoorporating  it  wen  V€tUd  riglUSt  Ai^d 


could  not  be  impaired  by  subsequent  legis- 
lation. But,  said  Nelson,  J.,  with  his 
usual  clearness,  "It  is  an  unsound  and 
even  absurd  proposition  that  political 
power  conferred  by  the  legislature  can 
become  a  vested  right  as  ogaiMt  the  govern- 
metU  in  any  individual  or  body  of  men.'* 
8.  p.  Penobscot  Boom  Corporation  v. 
Lawson,  16  Me.  224  ;  Yarmouth  v.  North 
Yarmouth,  84  Me.  411  (1852)  ;  Story, 
Com.  Const.,  sees.  1885,  1888  ;  North 
Yarmouth  v.  Skillings,  45  Me.  183  (1858); 
Girard  v.  Phihidelphia,  7  Wall.  1  (1868)  ; 
United  States  V.  Railroad  Co.,  17  Wall.  822; 
Philadelphia  v.  Fox,  64  Pa.  St  169; 
MobUe  V.  Watson,  116  U.  S.  289  (1885) ; 
anUf  Mc.  9 ;  Jersey  City  «.  Railroad  Co., 
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§  55.     Fona  ef  Onuit  does  not  affsot  Bxtent'of  Poww. — The  extent 
of  the  legislative  control  over  public  or  municipal  corporations  is  not 


so  N.  J.  Eq.  8S0  i  Rundle  n.  Del  Ao. 
C&nil  Co.,  1  WaU.  Jr.  275,  b.  c.  11 
How.  eo  }  Tinsman  o.  Bailroad  Co.,  2 
Datcb.  (N.  J.)  146  ;  State  v.  Bncnin,  S 
Zabr.  (aSN.  J.  L.)  48S  ;  State  v.  FuUer, 
eVroom  (84  N.  J.  L.)  227  ;  Puttersoa  t>. 
Societ;,  &c.,  4Zabr.  (24  N.J.L.)  US;anU, 
Mc44i  States.  Jeniiiiigs,27Arlc.4ie(lS7S); 
CUntoa  ti.  Raitroad  Co.,  24  Iowa,  4SS  ; 
Sui  Francuco  v.  Canarsn,  42  Cal.  S41  ; 
Demawit  v.  New  York,  74  N.  Y.  161, 
s.  C.  below,  11  Hon,  19  ;  Cornell  v.  Peo- 
ple, 107  lU.  S72  ;  Latz  v.  CrawrordaTille, 
109  lod.  466 ;  Wood  v.  Town  of  Ozfonl, 
97  N.  C  227  ;  David  v.  Portland  Water 
Comm'n,  14  Oreg.  98 ;  Portland  ft  W.  V. 
B.  B.  Co.  V.  Portland,  II  Oreg.  1S8  ;  /»  re 
Malooe'a  Estate,  21  a  C.  4SG ;  Uorria  v. 
Bute,  63  Tei.  728.  "  A  mmieipal  cor- 
poration, in  which  ii  vetted  wnie  portion 
ofthe  administratiDn  of  the  goTernnient, 
may  be  changed  at  the  will  of  the  legisla- 
ture. Such  is  a  public  corporation,  uaed 
for  public  purposes. "  Per  ifcLtan,  J.,  in 
State  Bank  v.  Enoop,  16  How.  U.  S.  369, 
880  (1858).  "  PnUlio  or  municipal  cor- 
poratioDs  are  eatablUhed  for  the  local  gov- 
emment  of  towns  or  particular  districti. 
The  special  powera  conferred  upon  them 
are  net  vaUd  ligkla  at  against  the  Sate, 
but,  being  wbolly  political,  exist  only  dur- 
ing the  will  of  the  general  legislature  ; 
otherwise,  there  would  be  numberless 
petty  goTemments  existing  within  the 
State  and  forming  part  of  it,  but  indepen- 
dent of  the  control  of  the  sovereign  power. 
Such  powers  may  at  any  time  be  repealed 
or  abrogated  by  the  legislature,  eitlier  by 
a  general  law  operating  upon  the  whole 
State,  or  by  a  special  act  altering  the  pow- 
ers of  the  corporation."  Sloan  b.  State 
(implied  modification  of  charter  aa  to  vend- 
ing lii\aor  by  subsequent  general  law),  8 
Blackf.  (Ind.)  861  (1847).  pa-  SniiUt,  J. 
Approving  People  r.  Morris,  IS  Wend. 
32S  ;  Armstrong  «,  Comm.  {as  to  removal 
of  county  Mat],  4  Blackf.  (Ind.)  308 
(18844  ;  P««<.  ■«»■  B3,  188. 

In  the  case  of  the  United  States  v.  The 
Baltimore  &  Ohio  Rulmad  Company, 
decided  by  the  United  Stated  Supreme 
Court,  17  WaU.  823  (1872).  in  which  it 


was  held  that  the  jenerai  govtntmenl  anUd 
not  tai  the  I'nconu  or  property  of  the  city  of 
Baltimort  under  the  Internal  Revenue 
Act  {pod,  sec.  716),  the  court  diacnaaet 
and  examines  the  nature  of  municipal 
corporations  and  the  relation  the;  sustain 
to  the  State,  of  which  they  are  treated  as 
arms  or  agenciea.  The  court  says,  "A 
ninnicipal  corpoivtion  like  the  dty  of 
Baltimore  is  a  representative  not  only  of 
the  State,  but  is  a  portion  of  its  govcm- 
mental  power.  It  is  one  of  its  creatnteo, 
made  for  a  specific  purpose,  to  eierciae 
within  a  limited  sphere  the  powera  of  the 
State.  The  State  may  withdraw  these 
local  powers  of  goveniment  at  plMsore^ 
and  may,  through  its  legislature  or  other 
appointed  channels,  govern  the  local 
territory  as  it  governs  the  State  at  large. 
It  may  enlarge  or  contract  its  powen  or 
destroy  its  existence.  As  a  portion  of  the 
State,  in  tbe  exercise  of  a  limited  portiMi 
of  the  powers  of  the  State,  its  revenaei, 
like  those  of  the  State,  ate  not  subject  to 
taxation."     Post.  sees.  100,  778,  776. 

As  to  extent  of  leoislative  controi, 
and  the  diilirution  belvieen  PUBLIO  and 
PRIVATE  eorporaiiont  in  Ihi*  rt^xci,  are 
infra,  sees.  66,  08  a,  72-74  a,  and  cases  ; 
Coolej,  Taxation  (2d  ed.),  688.  See,  also. 
People  D,  Wren  (division  of  •  connty).  4 
Scam,  (in.)  278  ;  Martin  r.  Dii,  G2HiM. — ' 
63(1876);  People  o.  Detroit,  28  Mich. 
228  (1873) ;  8.  c.  IB  Am.  Bep.  202  ;  New 
Orleans,  4c.  Co.  e.  Now  Orleans,  26  La. 
An.  617 ;  Cotes  v.  Madison  County, 
Breese  (111),  120;  Laianiie  Coud^  v. 
Albany  County,  92  U.  S.  807  (1876)  ;  C.  * 

A.  R."B.  Co.  b.  Adler,  66  III  344  ;  State 
V.  Bnmnin,  8  Zabr.  (2S  N.  J.  L.)  4B6  ; 
Bader  v.  Road  Dist.,  7  Vroom  (36  N.  J. 
L. ),  273  ;  Bush  v.  Shipman,  (  Scam. 
(5111.)  190;  Holliday  o.  People,  6  Gilm. 
(10  111.1  216  ;  Richland  Connty  v.  Law- 
rence County,  12  HI.  8  ;  Trustees,  Ac  ». 
Tatmao,  13  IlL  80  ;  Outiweller  v.  foople, 
14  111.  142  ;  Sangamon  County  v.  Spring 
field,  63  III.   60  (1872)  ;  State  v.  Mayor, 

B.  M.  Charlt  (Oa.)  260  ;  State,  to.  «. 
St.  Lonis  County  Court,  U  Ho.  5W ; 
Purfy  e.  Peopl^  4  HiB  (N.  Y.),  SSt ; 
Morey  v.  Ifewfane,  8  Barb.  846  ;  Uoyd  «. 
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impaired  by  reason  of  the  fact  that  the  charter  is  granted  in  the 
iame  act  that  creates  a  private  corporation,  whose  rights  cannot  be 
changed  without  its  consent^  Where,  in  incorporating  a  gas  com- 
pany, the  legislature  reserved  the  power  to  alter,  modify,  or  repeal 
the  charter,  it  is  competent  for  it,  by  subsequent  legislation,  to 
subject  the  company  to  supervision  and  control,  and  to  confer  upon 
the  municipal  corporation  in  which  the  works  of  the  company 
are  erected  the  power  to  regulate  the  price  of  gas,  and  ordinances 
duly  passed  in  pursuance  of  such  power  are  binding  upon  the 
company* 

§  56  (31).     Differences  between  Pablic  and  Private  Corporations 
iUnstrated.  —  Some  of  the  leading  differences  betioeen  public  and  private 

Mayor,  &c.  of  New  York,  5  N.  Y.  (1  Seld.)  04  Pa.  St.  169  (1870).  The  doctrine  is 
869 ;  Lowber  v.  Same,  7  Abb.  Pr.  R.  248  ;  here  laid  down  that  since  the  legislature 
Green  v.  Same,  5  Abb.  Pr.  R.  508  ;  Aurora  cannot  alienate  any  part  of  its  legislative 
V,  West,  9  Ind.  74  ;  Plymouth  v.  Jackson,  power,  it  cannot  therefore  by  legislative 
15  Pa.  St.  44 ;  Louisville  v.  Common-  act  or  contract  invest  any  mu'nicipal  cor- 
wealth,  1  Duvall  (Ky.),  295  ;  Murphy  v,  poration  with  an  irrevocable  franchise  of 
Louisville,  9  Bush  (Ky.),  189(1872);  government  over  any  part  of  its  territory. 
O'Hara  v.  Portland,  8  Oreg.  525:  Gray  7&.  181 ;  iim^,  sees.  64,  68,  72-74  a,  80, 567. 
V,  Brooklyn,  10  Abbw  (N.  Y.)  Pr.  Rep.  In  Zouisiana  the  recall  and  abrogation  by 
K.  8.  186;  State  v,  Hundelhausen,  26  the  legislature  of  powers  conferred  upon  a 
Wis.  482  (1870) ;  Tinsman  v.  Railroad  municipal  corporation  and  vesting  them 
Company,  2  Dutch.  (N.  J.)  148  ;  Marietta  in  another,  is  said  to  be  a  proper  exercise 
V.  Fearing,  4  Ohio,  427;  Richmond  v.  o{  the  police  poioer  of  iho  State,  Pickles  v. 
Richmond,  &c.  Railroad  Co.,  21  Gratt.  Dry  Dock  Co.,  88  La.  An.  412.  Police 
(Va.)  604  (1872);  State  v.  Mayor,  &c.,  24  power  is,  however,  a  very  indefinite  term, 
Ala.  701  ;  Governor  v,  McEwen,  5  Humph,  and  is  often  used  to  express  the  sum  of  the 
(Tenn.)  241  ;  Grogan  v,  San  Francisco,  legislative  power  of  the  State  not  within 
18  Cal.  590  ;  Darlington  v.  Mayor,  &c.  of  the  limitations  of  the  Federal  and  State 
New  York,  31  N.  Y.  164  ;  Savings  Fund  Constitutions.  Dissolution  and  legislative 
Society  v.  Philadelphia,  81  Pa.  St.  175,  extinction  of  municipal  corporation,  by 
185  ;  Philadelphia  v.  Field,  58  Pa.  St.  repeal  of  its  charter,  see  post,  sees.  170, 
820  ;  infra,  sec.  80 ;  Erie  v.  Canal  Com-  185,  189  ;  also,  21  Am.  Law  Review,  14. 
pany,  59  Pa.  St.  174 ;  Dunsmore*8  Ap-  ^  Patterson  r.  Society,  &c.,  4  Zabr. 
peal,  52  Pa.  St  874  ;  Blanding  r.  Burr,  (24  N.  J.  L.)  885  (1854).  See,  also,  Bal< 
18  CaL  848  (1859) ;  People  v.  Hill,  7  Cal.  timoie  v.  Board  of  PoUce,  15  Md.  876 
97  (1857) ;  Kichol  v.  Mayor,  &a,  9  (1859).  Text  approved.  Luehrman  v. 
Humph.  252  ;  Creighton  v,  San  Francisco,  Taxing  District,  2  Lea  (Tenn.),  425. 
42  Cal.  446  (1871) ;  LucAa  v.  Tippecanoe  *  State  v.  Cincinnati  Gas  Co.,  18  Ohio 
Co.,  44  Ind.  524  (1878) ;  Bums  v.  Clarion  St.  262  (1868).  See,  also,  Norwich  Gas- 
County,  62  Pa.  St  (1869) ;  Durach's  Ap-  light  Co.  v,  Norwich  City  Gas  Co.,  25 
peal,  62  Pa.  St.  491 ;  New  Orleans  v.  Hoyle,  Conn.  19  (1856) ;  State  v.  Milwaukee  Gas- 
28  La.  An.  740;Amite  City  v.  Clements,  24  light  Co.,  29  Wis.  454  (1872).  It  is,  we 
La.  An.  27(1872);  21  Am.  Law  Review  suppose,  to  be  implied  that  ordinance^  such 
14.  as  those  mentioned  in  the  text  shaU  be 
This  subject  is  discussed  in  an  inter-  reasonable,  and  not  confiscatory,  in  their 
eating  manner  by  Sharswood,  J.,  in  his  nature  and  operation. 
Iflerned  judgment,  in  Philadelphia  v.  Fox, 
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corporations  are  well  illustrated  and  clearly  stated  in  a  case  decided 
in  New  Jersey.  In  an  action  by  a  riparian  proprietor  against  a 
canal  company,  for  obstructing  a  water-course,  the  company  insisted 
that  it  was  not  liable,  because  the  work  was  authorized  by  its  char- 
ter; that  the  acts  it  did  were  legal;  that  the  injury  complained  of 
was  consequential ;  that  the  enterprise  was  a  public  work,  designed 
for  public  purposes,  and  that  the  company,  in  executing  it,  acted  as 
the  public  agents  of  the  State  and,  therefore,  possessed  the  State's 
immunity  from  liability.  But  the  court  held  that  the  company  was 
not  a  public  corporation.  On  this  point  Nevius,  J.,  the  organ  of  the 
court,  observed :  "  Public  corporations  are  political  corporations,  or 
such  as  are  founded  wholly  for  public  purposes,  and  the  whole  inter- 
est in  which  is  in  the  public.  The  fact  of  the  public  having  an 
interest  in  the  works  or  the  property  or  the  object  of  a  corporation 
does  not  make  it  a  public  corporation.  All  corporations,  whether 
public  or  private,  are,  in  contemplation  of  law,  founded  upon  the 
principle  that  they  will  promote  the  interest  or  convenience  of  the 
public.  A  bank  is  a  private  corporation,  yet  it  is,  in  the  eye  of 
the  law,  designed  for  public  benefit  A  turnpike  or  a  canal  com- 
pany is  a  private  company,  yet  the  public  have  an  interest  in  the  use 
of  their  works,  subject  to  such  tolls  and  restrictions  as  the  charter 
has  imposed.  The  interest,  therefore,  which  the  public  may  have  in 
the  property  or  in  the  objects  of  a  corporation,  whether  direct  or 
incidental  (unless  it  has  the  whole  interest),  does  not  determine  its 
character  as  a  public  or  private  corporation.  In  the  present  case, 
whatever  may  have  been  the  objects  of  the  corporation,  whether  to 
erect  a  public  navigable  highway  or  to  improve  the  navigation  of 
the  Earitan  River,  or  whether  the  public  have  a  right  to  the  use  and 
enjoyment  of  these  improvements,  when  made,  or  not,  the  company 
are  essentially  a  private  company,  and  are  not  [in  the  sense  which 
will  confer  the  State's  exemption  from  liability]  the  agents  of  the 
State.  Their  works  are  not  constructed  by  the  requirement  of  the 
State,  or  at  the  expense  of  the  State,  nor  does  the  stock  belong  to 
the  State,  nor  is  the  State  answerable  for  the  lands  or  materials  used 
in  the  construction  of  these  works,  or  responsible  for  the  debts  of 
the  company,  or  for  injuries  committed  by  them  in  the  execution  of 
their  work.  The  State  could  not  compel  the  company  to  construct 
this  canal  or  improve  the  navigation  of  the  river ;  it  has  permitted 
them  to  do  so  at  their  own  request.  The  company  might  have 
abandoned  the  work  whenever  they  saw  fit ;  they  may  now  aban* 
don  it  without  responsibility  to  the  State.  The  corporation  itself, 
the  property  of  the  corporation,  the  object  of  the  corporation,  are 
essentially  private,  subject  only  to  public  use,  under  their  own 
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restrictions,  and  from  which  use  the  company  are  to  derive  the 
profits."  1 

§  57  (32).  Scope  of  Leglilative  Anthority.  —  The  adjudged  cases 
exhibit  some  contrariety  of  opinion  respecting  the  scope  of  legislative 
authority/  over  municipcU  corporations^  or  rather  respecting  the  ques- 
tion how  far  such  corporations,  viewed  as  legal  personalities,  and  as 


i  Nevius,  J.,  Ten  Eyck  v.  Canal  Co., 
8  Harrison  (N.  J.),  200,  203  (1841)  ;  ap. 
proved,  Hanson  v.  Vernon,  27  Iowa,  28, 
53  (1869). 

In  an  elaborate  and  well-considered 
opinion,  in  which  the  court  of  appeals  of 
Maryland  held  the  regents  of  the  university 
of  that  State  to  he  a  private  corporation, 
though  its  ends  were  public,  Buchanan^ 
C.  J.,  delivering  the  judgment  of  the 
court,  thus  difines  a  public  corporation: 
*'A  PUBLIC  CORPORATION  is  oue  that  is 
created  for  political  purposes,  with  politi- 
cal powers,  to  be  exercised  for  purposes 
connected  with  the  public  good  in  the  ad- 
ministration of  civil  government ;  an  in- 
strument of  the  government,  subject  to  the 
control  of  the  legislature,  and  its  members 
officers  of  the  government,  for  the  admin- 
istration or  discharge  of  public  duties,  as 
in  the  cases  of  cities,  towns,  &c. ;  so  where 
a  bank  is  created  by  the  government  for 
its  own  uses,  and  the  stock  belongs  ex- 
clusively to  the  government,  it  is  a  public 
corporation  ;  and  so  of  a  hospital  created 
and  endowed  by  a  government  for  general 
purposes  of  charity."  Regents  of  Univer- 
sity V.  Williams,  9  Gill  &  Johns.  (Md.) 
365,  897  (1838).  See,  also,  Norris  i;. 
Trustees,  7  Gill  &  Johns.  7.  The  Univer- 
sity of  the  State  of  Nebraska  is  a  public 
corporation.  Kegcnts  v,  McConnell,  5 
Neb.  423  (1877)  ;  post,  sec.  60,  note. 

Speaking  of  public  corporations,  and  the 
relations  they  sustain  to  the  State,  the 
Supreme  Court  of  Louisiana  uses  this  lan- 
guage :  ••  The  government  of  cities  and 
towns,  like  that  of  the  police  jury  of  par- 
ishes (counties),  forms  one  of  the  sub- 
divisions of  the  internal  administration  of 
the  State,  and  is  absolutely  under  the  con- 
trol of  the  legislature.  The  laws  which 
/.  establish  and  regulate  municipal  corpora- 

*  tions  are  not  contracts,  but  ordinary  aids  of 
I    legislation,  and  the  powers  they  confer  are 

*  VOL.  I.  —  7 


nothing  more  than  mandates  of  the  sov- 
ereign power,  and  those  laws  may  be  re- 
pealed or  altered  at  the  will  of  the  legis- 
lature, except  so  far  as  the  repeal  or  change 
may  aifect  the  rights  of  third  persons 
acquired  under  them."  Police  Jury  i*. 
Shreveport  (repeal  of  corporation  ferry 
right),  5  La.  An.  661  (1850)  ;  State 
Bank  v.  Navigation  Co.  (construction  of 
charter),  3  La.  An.  294  (1848) ;  Reynolds 
V.  Baldwin,  1  La.  An.  162  ;  Haynes  v. 
Municipality,  5  La.  An.  760  ;  Edgerton  t*. 
Municipality,  1  La.  An.  485  ;  Board  v. 
Municipality,  6  La.  An.  21  (1851).  The 
same  doctrine  is  affirmed,  and  the  suprem- 
acy of  the  legislature  over  niunicip^  cor- 
porations and  their  funds  and  franchises 
is  asserted,  in  Amite  City  v.  Clements,  24 
La.  An.  27  (1872). 

In  the  opinion  of  the  Supreme  Court  of 
the  United  States,  holding  that  the  legis- 
lature of  a  State  might  lawfully  repeal  or 
discontinue  a  ferry  franchise  granted  to  a 
municipal  corporation,  it  is  remarked  that 
towns  and  cities,  "which  are  public  mu- 
nicipal and  political  Inxlies,  are  incorpo- 
rated for  public,  and  not  private,  objects. 
They  are  allowed  to  hold   privileges  or 
property  only  for  public  purposes.    The 
members  are  not  shareholders,  nor  joint 
partners  in  any  corporate  estate,  which 
they  can  sell  or  devise  to  others,  or  which 
can  be  attached  or  levied  on  for  their  debts. 
Hence,  generally,  the  doings  Ijetween  them 
and  the  legislature  are  in  the  nature  of 
legislation  rather  than  compact,  and  sub- 
ject to  all  the  legislative  conditions  named, 
and  therefore  to  be  considered  as  not  vio- 
lated by  subsequent  legislative  changes." 
Per  Woodbury,  J.,  in  East  Hartford  v, 
Hartford  Company,  10  How.  (U.  S.)  611, 
631   (1850)  ;   Railroad  Co.  v,  Ellerman, 
105  U.  S.  166  (1881).    See  also  Trustees 
r.  Tatman,  13  111.  30;   New  Orleans  v, 
Hoyle,  23  La.  An.  740. 
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such  representing  ispecial  rights  of  the  community  that  is  incorpo- 
rated, are  within  the  operation  or  protection  of  the  usual  constitu- 
tional restraints  upon  legislative  power.  The  present  chapter  will 
be  devoted  to  a  consideration  of  this  subject  In  dealing  with 
questions  of  this  delicate  and  complex  nature  we  must  beware  of 
broad  propositions,  and  avoid  general  speculations.  The  only  wise 
and  safe  course  is  to  keep  near  the  shore  and  within  the  light  of 
actual  adjudications,  accompanying  these  with  such  observations  as 
seem  to  be  required.  The  extent  of  the  authority  of  the  legislature 
over  public  corporations  is  strikingly  illustrated  by  an  important 
case  decided  by  the  court  of  appeals  in  the  State  of  Maryland.  The 
legislature  in  incorporating  a  railroad  company  made  it  its  duty  to 
locate  its  road  through  three  towns  specially  named,  and  provided 
that  if  it  failed  to  do  so,  "  then  and  in  that  case  said  company  shall 
forfeit  $1,000,000  to  the  State  of  Maryland  fw  the  use  of  Washing- 
ton  CouTfUy!*  The  action  was  instituted  for  the  benefit  of  the  county 
to  recover  the  $1,000,000,  it  being  alleged  that  the  defendant  had 
not  constructed  its  road  in  the  manner  required.  The  defendant 
pleaded  that  since  the  last  continuance  of  the  cause  the  legislature 
had  passed  an  act  repealing  that  portion  of  the  charter  of  the  com- 
pany requiring  it  to  build  its  road  through  those  towns,  and  specially 
remitting  and  releasing  the  forfeiture  of  $1,000,000.  The  leading 
question,  which  was  argued  on  either  side  by  distinguished  counsel, 
was,  whether  the  pro\dsion  in  favor  of  the  county  was  one  of  con- 
tract (the  railroad  company  having  assented  to  the  act),  and  hence 
claimed  to  be  inviolable  by  legislative  interference,  or  whether  it 
was  one  of  penalty  and  therefore  subject  to  unlimited  legislative 
control.  The  court  held  the  latter  view  to  be  the  true  one,  and  that 
the  defendant  was  not  liable.  The  court  also  expressed  the  opinion 
that  if  it  slwuld  he  treated  as  a  contract  made  by  the  State,  yet  it  was 
a  contract  for  the  benefit  of  one  of  its  counties,  to  which  the  money, 
if  collected,  would  belong  in  its  political  and  public  capacity  as  part 
of  the  State;  and  that  such  a  contract  did  not  come  within  the 
meaning  of  that  provision  of  the  national  Constitution  which  pro- 
hibits a  State  from  impairing  the  obligation  of  a  contract,  so  as  to 
prevent  the  legislature  from  releasing  it  at  pleasure  or  discontinuing 
an  action  brought  for  its  enforcement  in  the  name  of  the  State.^ 

1  State  V,  Railroad  Co.,  12  Gill  &  would  have  applied,  if  the  forfetture  had. 
Johns.  (Md.)  399  (1842).  Affirmed  on  in  such  a  case,  been  to  a  city  or  municipal 
error.  8  How.  (U.  S.)  534  (1844)  ;  C.  &  corporation.  Infra,  sec.  61. 
A.  R.  R.  Co.  V,  Adler,  66  111.  344  (1870).  A  public  corporation  has  no  ve$Ud  right 
Although  the  forfeiture  in  the  case  men-  to  fi)ics  directed  to  be  paid  to  it,  and  the 
tiotied  in  the  text  was  to  the  county  (a  legislature  may  release  them.  No  con- 
public    corporation),   the    same   doctrine  tract  in  such  cases  is  thereby  yiolated,  for 
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§  58  (33).  Offices  and  Offioera ;  Municipal  Officers  defined ; 
Mode  of  Appointment.  —  Questions  have  arisen  lender  special  CoivsH- 
tutional  prcyuisions  respecting  the  authority  of  the  legislature  over 
municipal  offices  and  officers.  And  here  it  is  important  to  bear  in 
mind  the  before  mentioned  distinction  between  State  officers  —  that 
is,  officers  whose  duties  concern  the  State  at  large,  or  the  general 
public  although  exercised  within  defined  territorial  limits  —  and 
municipal  officers,  whose  functions  relate  exclusively  to  local  con- 
cerns of  the  particular  municipality.  The  administration  of  justice, 
the  preservation  of  the  public  peace,  and  the  like,  although  confided 
to  local  agencies,  are  essentially  matters  of  public  concern ;  while  the 
enforcement  of  municipal  by-laws  proper,  the  establishment  of  gas- 
works, of  water-works,  the  construction  of  sewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality  as  distinguished  from  the 
State  at  large. ^  The  Constitution  of  Michigan  enjoined  upon  the  le- 
gislature to  "  provide  for  the  incorporation  and  organization  of  cities 
and  villages,"  gave  it  authority  to  confer  upon  them  such  powers  of 
a  local  legislative  and  administrative  character  as  it  should  deem 
proper,  and  contained  the  further  provision  that  "judicial  officers  oj 
cities  and  villages  shall  be  elected,  and  all  other  [municipal]  offixicrs  shall 
he  elected  or  appointed,  at  such  time  and  in  such  manner  as  the  legisla- 
ture may  direct " ;  and  it  was  held  by  the  Supreme  Court  of  the  State 
in  a  cause  that  underwent  great  consideration,  and  in  which  the 
judges  delivered  separate  opinions,  that  while  the  legislature  was  left 
free  to  appoint  officers  not  municipal,  —  such,  for  example,  as  a  board 
of  police  commissioners  in  and  for  a  city, — yet  that  it  was  restrained 
by  the  above  mentioned  provisions,  especially  by  the  one  last  quoted, 
from  itself  directly  appointing  municipal  officers  whose  duties  and 

none  exists.     Coles  v.  Madison  County,  Mo.  370  (1876).   See  and  compare  Peo]^le 

Breese  (Ill.)»  115  ;   Holliday  v.  People,  6  t;.  Lynch,  51  Cal.  16  (1876) ;  s.  c.  16  Am. 

GUm.  (10  III)  216;  Conner  r.  Bent,  1  Mo.  Rep.  677  ;  Schumacher  v.  Toberman,  66 

236  ;  Bankin  v.  Beaird,  Breese  (111. ),  123  ;  Cal.  608.    Opinion  of  McKinstry,  J.,  and 

post,  sec.  62.     Effect  of  executive  fordon  of  CooUy,  J.,  in  People  v.  Detroit,   28 

on  fines  going  to  county.     Holliday  v,  Mich.  228  ;  8.  c.  16  Am.  Rep.  202.     Text 

People,  6  Gilm.  (10  IlL)  216.  approved.    Bnrcht?.  Hardwick,  SOGratt. 

1  People  V.   Hnribat,    24    Mich.    44  24  ;   U.  S.  v.  Memphis,  97  U.  S.    284. 

(1871);8.ai^Am.  Rep.  108.    Thedistinc-  PoA^  sees.  72,  74  a ;  People  v.  Curley,   5 

tion  mestioned  in  the  text  is  there  acou*  Col.   412 ;     State  v.   Hunter,   88    Kan. 

ntoly  drawn,  and  clearly  stated  and  illus-  678   (metropolitan  police  act   giving  the 

trated  in  the  admirable  opinion  of  Camp-  city  council  power  to  appoint  a  board  of 

bell,  C.  J.     It  is  approved  and  applied  in  police  commissioners  held  constitutional) ; 

Chicago  V.  Wright,   69  III.  826  (1873) ;  infra,  sec.  60 ;   Hathaway  v.  New  Balti- 

People  V.  Draper,   16  N.  Y.  648,  Denio,  more,  48  Mich.  261  ;  State  v.  Gex)rge,  23 

J.;  JS^Woolsey,  96  N.  Y.  186  ;    Astorr.  Fla.   686  (1887);  anU,  sees.  19,  22,28. 

New  York,  62  N.  Y.  667.    The  text  is  See  chapter  on  Corporate  Officers,  post, 
cited  and  applied  in  Britton  v.  Steber,  62 
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authority  were  plainly  and  exclusively  local,  such  as  the  board  of 
water  commissioners  and  board  of  sewer  commissioners  for  a  partic' 
ular  city.^ 

d 

§  58a.  Same  subjeot.  —  The  Constitution  of  New  York'  pro- 
vides that  municipal  officers  shall  he  elected  hy  the  electors  of  the  muni- 
cipality, or  appointed  by  the  authorities  thereof.  The  purpose  of  this 
provision  is  to  secure  to  the  political  and  municipal  divisions  of  the 
State  the  right  of  local  self-government,  and  to  prevent  the  l^islature 
from  depriving  the  inhabitants  of  the  several  counties,  cities,  towns, 
and  villages  of  the  right  to  choose  their  officers.^  The  Supreme 
^  Court  of  Indiana  has  sustained  the  right  of  local  self-government 

^  People  V,   Hurlbut,    supra,    distin-  *  Art  x.  sec.  2. 

guiahed  from  People  v,  Mahaney,  13  Mich.  •  People  v.   Albertson,    55  N.  Y.  50 

481  ;  ante,  sec  9,  and  notes.     In  People  (1873),  criticising  People  v.  Draper,    15 

\    V.  Detroit,  28  Mich.  228  (1873)  ;  s.  c.  15  N.  Y.   532 ;  and  People  ».  Shepherd,  86 

'    i    Am.  Rep.,  The  People  v.  Hurlbut  is  ex-  N.  Y.  285  ;  People  v.  Bull,  46  N.  Y.  57  ; 

I    j    plained,  and  its  doctrine  adhered  to,  and  People  v.  McKinney,  52  N.Y.  874  (1873), 

it  was  held  that  the  board  of  Park  Coin.'  overruling  People  r.  Batchelor,  22  N.  Y. 

missioners /or    Detroit,  selected    by  the  128.     And  see  People  r.  Palmer,  52  N.  Y. 

legislature  without  its  consent,  were  not  83  (1873) ;  People  v,  Clute,  50  N.  Y.  451 

the  officers  or  representatives  of  the  city.  (1872) ;  ante,  sec.  9,  and  note.    The  legisla- 

Tiifra,  sees.  72-74  a.     So,  under  the  Con-  ture  may,  notwithstanding  the  constita- 

stitution  of  Kentucky,  which  contains  a  tional   provision    mentioned  in  the  text 

provision  that  "  officers  of  towns  and  cities  and  others,  provide  for  the  improvement 

shall  be  elected  for  such  terms,  and  in  such  of  city  streets  through  commissioners  ap- 

manner,  and  with  such  qualifications,  as  pointed  by  legislative  act,  instead  of  be- 

may  be  prescribed  bylaw,"  and    "shall  ing  chosen  by  the  municipal  authorities, 

reside  within  their  respective  districts,"  it  Re  Woolsey,  95  N.  Y.  135  ;  Astor  v.  New 

was  held  that  the  legislature  could    not  York,  62  N.  Y.  567.     Infra,  sec.  74,  note. 

authorize  the  governor  to  appoint  municipal  It  is  otherwise  under  the  Constitution  of 

officers,  since  the  Constitution  requires  that  California.     People  v.  Lynch,  51  Cal.  15  ; 

they  shall  be  elected  by  the  voters  of  the  Schumacher   v.  Toberman,  56   Cal.    608. 

town  or  city  :  Speed  v.  Crawford,   3  Met.  Concerning  the  general  inquiry  how  far 

(Ky.)  207  (1860)  ;  but  it  was  also  likewise  right  of  local  government  and  municipal 

held    that    it    was  within  the  power  of  self-regulation,  including  the  right  of  the 

the    legislature    to   pass    an   act  depriv-  local  citizens  to  select  local  officerSyis  rooted 

ing   the    mayor    and  council  of  a  desig-  in  our  American  Constitutions,  the  reader 

nated  city  of  the  power  to  elect  the  police  will  find  the  opinion  of  Cooley,  J.,  in  the 

force  thereof,  and  establishing,  instead,  a  People  r.  Detroit,    28  Mich.  228  (1878)  ; 

hoard  of  police  for  the  city  and  the  county  8.  c.  15  Am.  Rep.  202,  in  connection  with 

in  which  the  city  was  situate,  to  be  elected  the  opinions  in  The  People  v.  Hurlbut,  24 

by  the  qualified  voters  of  the  city  and  Mich.  44  (1871) ;  s.  c.  9  Am.  Rep.  103, 

county,  and  that  this  board,  thus  elected,  highly  instructive.      See  ante,   chap.   L 

should  select  and  enroll   the   permanent  where  the  subject  is  viewed  in  its  general 

police  force  of  the  city,  which,  it  was  pro-  historical  aspects.    In  Indiana,  see  State  v. 

vided   should   be    taxed   to    pay   them.  Denny  (two  cases),  21  Northeastern  Rep. 

Police   Commissioners   t.    Louisville,     3  252    and  274 ;    Evansville  v.    State,   21 

Bush  (Ky.),   597(1868).    See  Richmond  Northeastern  Kep.   267.    Po$t^   sees.  78- 

Mayoralty  Case,    19    Gnttt.    (Ya.)    673.  74  a. 
Infra,  sees.  60,  72-74  a. 
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in  that  State  in  opinions  of  marked  ability,  vigor,  and  learning, 
which  hold  to  be  unconstitutional  two  acts  of  the  legislature 
wliich  deprived  certain  classes  of  municipalities  of  the  usual 
rights  of  municipal  control  and  local  regulation.^  It  has  elsewhere 
been  held,  however,  that  administrative  agencies  and  officers,  such 
as  police  boards,  and  even  boards  of  water  commissioners,  park  com- 
missioners, &c.,  may,  in  the  absence  of  special  constitutional  limita- 
tion, be  authorized  by  the  legislature  to  assist  in  local  or  municipal 
administration.^ 

§  59.  Same  snbjeot.  —  Eecognizing  and  applying  the  distinction 
in  the  preceding  section  between  State  officers  and  municipal  offix^ers, 
the  Supreme  Court  of  Missouri  held  that  the  mayor  of  a  dtij  was  not 
an  officer  tinder  tJie  State,  within  the  meaning  of  a  constitutional  pro- 
vision, giving  the  Supreme  Court  jurisdiction  only  when  title  to  an 
office  under  the  State  is  in  contest.^ 

1  In  Tlie  State  v.  Denny  (Ind.  1889),  of  the  property  of  the  city  used  in  them, 

21  Northeastern  Rep.  252,  an  act  of  the  as  well  as  of  the  purchase  of  supplies  for 

legislature  creating  a  board  of  public  works  them.     It  was  held  void  as  being  an  at- 

and  affairs  for  cities  having  50,000  inhab-  tempt  to  deprive  the  people  of  the  cities 

itants,  to  consist  of  three  members  selected  affected  by  the  act  of  the  right  of  local 

from  the  two  leading  political  parties,  and  self-government.     AnUy  sees.   9,  11,  45, 

to  be  appointed  by  the  legislature,  and  giv-  and  note ;  post,  sec.  183. 
ing  to  such  board  exclusive  power  and         2  County  Court  v,  Griswold,  58  Mo.  175, 

jurisdiction  over  streets,   alleys,    sewers,  198(1874);  Peoples.  Draper,  15  N.  Y. 

water  supply,  and  lights,  was  held  uncon-  532  ;  Daily    v.   St.  Paul,   7    Minn.  390, 

stitutional,  as  infringing  the  right  of  local  following  People  r.  Draper.     See  People  r. 

self-government  vested  in  the  people  of  Albertson,  55  N.  Y.  50  (1873),  where  Peo- 

such  cities.     In  Evansville  v.  State  (Ind.  pie    v.   Draper   is    questioned    and    dis- 

1889),  21  Northeastern  Rep.  267,  and  The  tinguished.     State  v.  Valle,  41   Mo.    29  ; 

State  V,  Denny,  Mayor,  lb.  274,  an  act  State  v.  St.  Louis  County  Court,  34  Mo, 

creating  metropolitan  police  and  fire  boards  546.     Limitations  on  the  right  suggested, 

for  cities  having  over  29,000  inhabitants,  People  ».  Detroit,  28  Mich.  228  (1873); 

provided  that  no  persons  should  be  eligible  8.  C.  15  Am.  Rep.  202. 
as  commissioners  of  the  police  board  un-         •  Britton  v.  Steber,  62  Mo.  370  (1876). 

less  they  had  resided  in  the  respective  A  State  officer  may  be   connected   with 

cities  for  five  years,  and  that  the  officers  some  of  the  municipal  functions,  but  he 

and  employees  of  the  police  board  should  must  derive  his  powers  from  a  State  stat- 

be  selected  from  the  two  leading  political  ute,  and  execute  his  powers  in  obedience 

parties.    It  was  held  that  these  provisions  to  a  State  law.    State  v.  Valle,  41  Mo.  29. 

as  to  residence  and  politics  were  repugnant  Aldermen  and  common    councilmen    are 

to  Art.  1,  sec  23  of  the  Constitution  of  considered    "  civil    officers "    within  the 

Indiana,  prohibiting  the  legislature  from  meaning  of  the  provisions  of  the  Constitu- 

granting  to  any  citizen  or  class  of  citizens  tion  of  Mode  Island  relating  to  the  quali- 

privileges  or  immunities  which,  upon  the  fications  of  voters.     In  *re  The  Newport 

same  terms,  shall  not  belong  equally  to  all  Charter,  14  R.  I.  655.     "Water  committee 

citizens.     The  act  also  gave  to  the  boards,  with    statute  authority  to  constnict  and 

whose  members  were  to  be  selected  by  the  manage    the  water-works  of  a  city,  was 

legislature,  supreme  and  exclusive  control  held  to  be  agents,  and   not  "officers," 

over  the  fire  and  police  departments,  and  within  the  meaning  of  the  constitutional 
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§  60  (34).  Same  subject. — Folioe  Officers;  Mode  of  Appoint- 
ment. —  Aud  it  has  been  several  times  determined  that  the  legishi- 
ture  may,  unless  specially  restricted  in  the  Constitution,  take  from  a 
municij^al  corporation  its  charter  powers  respecting  the  police  and  their 
appointr/unt,  and  by  statute  itself  directly  provide  for  a  permanent 
police  for  the  corporation,  under  the  control  of  a  board  of  police  not 
appointed  or  elected  by  the  corporate  authorities,  but  consisting  of 
commissioners  named  and  appointed  by  the  legislature.  Police  of- 
ficers are  in  fact  State  or  public  ojfficers,  and  not  private  or  cor- 
porate officers.  And  a  provision  in  such  a  law,  transferring  to  such 
commissioners,  for  the  purposes  of  the  new  police,  the  use  of  the 
police-telegraph,  station-houses,  wat<5h-boxes,  &c.,  provided  by  the 
corporation,  is  valid  since  it  only  takes  city  property  dedicated  to  a 
particular  use  and  applies  it  to  the  same  purpose,  changing  only 
the  agency  by  which  the  use  is  directed ;  the  property  is  still  the 
city's.^ 

provision  that  the  legislature  "  shall  not  and  People  v.  Shepherd,  86  N.  Y.  2S7,  is 
create  any  ojice,  the  tenii  of  which  shall  doubted  ;  People  v.  McDonald,  69  N.  Y. 
be  longer  than  four  years."     But  a  provi-  862  (1877)  ;  People  v.  Detroit,  28   Mich, 
sion  in  the  Constitution  of  Connecticut  228,  286 ;  People  v,  Chicago,  51  111.  17. 
prohibiting  an  increase  of  the  compensa-  Text  approved.     Bnrch  v.  Hardwick,  30 
tion  of  any  public  officer  during  his  term,  is  Gratt.    24  ;     Police    Comm'rs  v.   Louis- 
violated  by  a  resolution  of  the  common  vilic,  8  Bush,  597  ;  Diamond  v.  Cain,   21 
council   to   pay    compensation  to  a  com-  La.  An.  309  (1869) ;  State  v.  Leovy,  21  La. 
mittee  of  the  council  who  were  entitled  to  An.  538  ;  ante,  sec.  58  n.  The  cases  concur 
no  salary,  for  customary  services  rendered  in  holding  that  police  officers  are,  in  fact, 
during  the  year.     Garvie  v.  Hartford,  54  State  officers  and  not  municipal,  although 
Conn.    440  ;    David  v,   Portland  Water  a  particular  city  or  town  be  taxed  to  pay 
Committee,  14  Greg.  98.  them.  Po5^,sec.210,andchap.  xxiii.  Cooley, 
^  Baltimore  v.  Board  of  Police  (affirm-  Taxation   (2ded.),  681.      An  act  which 
ing  validity  to  the  Baltimore  Police  Bill),  makes  the  mayor  and  aldermen  of  a  cor- 
15  Md.  376  (1859).     There  is  nothing  in  juration  eommisnaners  of  the  court-hotise 
the  maxim  that  **  Taxation  and  represen-  and  jail  may  be  repealed  by  the  legisla- 
tation  go  together,"  that  can  preclude  the  ture,  and  these  buildings  placed  under  the 
legislature  fi*om  establishing  in  a  city  a  control  of  county  or  other  officers.     State 
metropolitan  police  board,  with  power  to  v.  Mayor,  R.  M.  Charlt.  (Ga.)  250  ;  see  also 
estimate  the  expenses  of  the  police,  and  State  v.  Dews,  R.  M.  Charlt.  397.  A  grant 
compelling  the  city  authorities  to  raise  by  to  a  city  to  aid  in  building  a  court'?iouse,und 
taxation   the  amount  so  estimated.    Every  for  educational  purposes,  is  subject,  until 
city  is  represt'ntod  in  the  State  legislature;  executed,   to    legislative    resumption  and 
and  it  is  for  that  body  to  determine  how  control.     Bass  v.   Fontleroy,    11    Texas, 
much   power  shall    be  conferred  by  the  698.    In  the  absence  of  constitutional  re- 
municipal  charters  which  it  grants.     Peo-  striction  the    legislature     may    directly 
pie  V.  Mahaney,   13  Mich.  481 ;  see  also  appoint  officers  to  act  within  the  monici- 
same  j»rinciple,  People  v.  Draper,  15  N.  pality.      Hudson,    &c.    Co.    v.   Seymour 
Y.  532  (1857),  where  the  act  to  establish  '  (highway  commissioners),  6  Vroom,  35  N. 
the  metropolitan  police  district  was  held  J.  L.  47.      Many  of  the  recent  Constitu- 
constitutionnl.  But  see  People  v.  Albert-  tions  contain  prohibitions  against    such 
son,  55  N.  Y.  50  (1873),  where  People  v,  appointments.     See  for  example  Const,  of 
Draper  is  questioned  and  distinguished,  -California     1879,    Art.   xL   sees.    12-14. 
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§61.  Same  subject.  —  Mode  of  Payment.  In  the  absence  of 
special  constitutional  restriction  it  is  competent  likewise  to  the  legis- 
lature of  a  State  to  enact  that  the  county  shall  pay  a  portion  of  the 
expenses  of  a  police  force  in  a  city  situated  wholly  within,  and  forming 
part  of  the  county.  Police  officers  really  execute  public  or  State  as 
distinguished  from  corporate  duties.  It  may  even  direct  a  county 
to  appropriate  part  of  its  revenue  already  collected  in  this  way, 
since  such  legislation  is  not  unconstitutional,  as  being  retrospective 
in  its  operation,  or  as  taking  away  vested  rights,  or  impairing  the 
obligation  of  contracts,  or  violating  the  principles  of  taxation.  As 
moneys  acquired  by  taxation  are  not  strictly  the  private  property 
of  the  county,  such  legislation  is  not  the  application  of  private  prop- 
erty to  public  use  without  compensation,  since  the  police  board,  by 
virtue  of  the  act  creating  it,  was  an  agency  of  the  State  government 
and  performed  public  duties.^  Such  is  the  legislative  power  over 
counties  and  their  property  paid  for  by  taxation  that  the  General 
Assembly  may  constitutionally  enact  a  law  to  take  railroad  stock 
from  the  county  after  it  has  been  subscribed  and  paid  for  out  of 
funds  raised  by  taxation,  and  transfer  it  to  those  from  whom  the 
money  was  collected,  and,  in  the  event  they  do  not  apply  for  it,  to 
vest  it  in  townships  for  school  purposes.^ 


,  Infra,  sec.  74  a.  So  held  iu  Indiana.  State 
V.  Denny,  21  Northeastern  Rep.  252  ;  Ev- 
ansville  v.  State,  Ih,  267  ;  State  v,  Denny, 
lb.  274. 

The  management  and  mode  of  electing 
trustees  of  an  incorporated  academy,  which 
is  endowed  entirely  by  Uie  State,  may  be 
changed  by  the  legislature  at  its  pleasure. 
Dart  V,  Houston,  22  Ga.  506  ;  see  also 
University  of  North  Carolina  v.  Maultsby, 
8  Ired.  Eq.  257  ;  University  of  Alabama  v, 
Winston,  5  Stew.  &  Port.  17  ;  Louisville 
V.  University  of  LouisviUe,  15  B.  Mon. 
645 ;  Visitors,  &c.  v.  State,  15  Md.  830  ; 
Regents  v.  McConnell,  5  Neb.  423  (1877). 

^  State,  ex  rel,  St.  Louis  Police  Com- 
in'rs  V.  St.  Louis  County  Court  (man- 
damus), 34  Mo.  546  (1864);  cmtra.  Mayor, 
&c.  V.  Tows,  5  Sneed  (Tenn.),  186.  The 
view  of  the  Supreme  Court  of  Missouri  Is 
undoubtedly  the  correct  one.  Approved. 
St.  Louis  V.  Shields,  52  Mo.  351  (1873)  ; 
People  V,  Morris,  18  Wend.  825 ;  Sangamon 
Co.  V,  Springfield,  68  111.  66  ;  Weymouth, 
&iT.  Fire  Dist  v.  County  Comm'rs,  108 
Mas.^.  142;  Stilz  v.  Indianapolis,  55  Ind.  515. 

The  maintenance  of  a  police  force  may 


be  committed  to  the  corporate  authorities 
of  a  municipality,  and  if  there  are  no 
special  constitutional  restrictions  on  the 
power  of  the  legislature,  it  may  authorize 
the  assessment  of  a  tax  upon  the  keepers 
of  saloons  and  restaurants  in  the  munici- 
pality for  the  purpose  of  maintaining  such 
police  force  therein,  to  be  levied  and  col- 
lected as  other  taxes.  Durach's  Appeal, 
62  Pa.  St.  491  (1869) ;  post,  sees.  746,  760, 
793 ;  Railroad  Co.  v.  Adler,  56  111.  844 
(1870). 

School  districts  being  public  corpora- 
tions, under  legislative  control,  a  law  pro- 
viding that  school  debts  may  be  paid  in 
bills  of  the  State  bank  of  the  Stat«,  is  valid 
as  against  the  objection  that  the  legisla- 
ture had  no  power  to  direct  that  anything 
except  gold  and  silver  should  be  received 
in  payment  of  debts.  Bush  r.  Shipman, 
4  Scam.  (5  111.)  190. 

A  municipal  corporation  may  constitu- 
tionally be  exempted  from  pro^AUive 
liability  for  non-feasance  of  its  officers  or 
liability  for  torts.  Gray  v.  Brooklyn,  10 
Abb.  Pr.  R.  n.  s.  186  ;  ;x?5/,  chap,  xxiii. 

^  Lucas  V,  Tipi>ecanoe  Co.,  44  Ind.  524 
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§  62  (35).  Legislative  Power  over  Revenaes.  —  The  legitimate 
authority  of  the  legislature  over  municipal  corporations  extends  to 
makiiig  provisions  concerning  their  funds  and  revenues}  and  the  au- 
thority is  not  abridged  because  the  purpose  to  which  the  revenue  is 
to  be  appropriated  is  specified  in  the  charter ;  and  the  ground  of  the 
doctrine  is  that  such  corporations  have  no  vested  rights  in  powers 
conferred  upon  them  for  civil,  political,  or  administrative  purposes. 
Thus,  the  legislature  may  repeal  the  power  it  had  given  to  cities  to 
grant  licenses  for  the  sale  of  intoxicating  liquors,  although  the 
money  to  be  derived  from  the  sale  of  such  licenses  was  directed  to 
be  appropriated  to  the  support  of  paupers  within  the  city.^  Such 
an  authority,  it  was  remarked,  "gives  the  city  no  more  a  vested 
right  to  issue  licenses,  because  the  legislature  specified  the  objects 
to  which  the  money  should  be  applied,  than  if  it  had  been  put  into 
the  general  fund  of  the  city."  * 

{WZ);  Dovmey,  ^ortfon,  and  O^ftom,  J  J.,  93  U.  S.  116(1876);  People  v,  Saper- 
concurring,  Buskirk  and  PetlU,  JJ.,  dls-  visors,  50  Cal.  561  ;  People  v.  Power,  25 
senting.  The  opinions  are  elaborate,  and  III.  187  ;  Richmond  v.  Richmond,  &c. 
refer  to  the  leading  authorities  on  the  Railroad  Co.,  21  Gratt.  (Va.)  604  (1872), 
subject.  The  dissenting  judges  consider  holding  that  the  State  may  exempt  property 
Spaulding  v.  Andover,  then  recently  de-  from  municipal  taxation.  By  the  charter 
cided  by  the  Supreme  Court  of  New  of  a  municipal  corporation  there  was 
Hampshire,  as  strongly  sustaiiring  their  granted  to  it  sole  power  to  grant  licenses 
views.  In  the  Board  of  Comm'rs  of  Tip-  to  sell  spirituous  liquors  within  its  limits, 
pecanoe  County  v.  Lucas,  Treasurer,  the  and  to  appropriate  the  money  arising 
Supreme  Court  of  the  United  States,  98  therefrom  to  city  purposes.  Subsequently 
U.  S.  108  (1876),  was  of  the  opinion,  as  the  legislature  passed  an  act  directing  the 
cotmties  were  mere  agencies  of  government  money  thus  raised  to  be  paid  by  the  cor- 
whose  powers  may  be  changed  at  pleasure,  poration  to  an  academy  located  within  the 
that  revenues  raised  by  taxation,  although  town.  The  municipal  corporation  refused 
levied  for  specific  public  purposes,  are  so  to  pay  over  to  the  academy  an  amount  re- 
far  subject  to  the  legislature  that  it  may  ceived  for  licenses  after  the  passage  of  the 
direct  them  to  be  applied  to  other  uses  of  last-named  act,  and  the  academy  brought 
the  municipality ;  and,  therefore,  that  it  an  action  to  recover  it.  The  court  held 
was  competent  for  the  legislature  to  direct  the  subsequent  act  to  be  unconstitutional, 
restitution  to  the  taxpayer  of  property  ex-  and  that  the  town  was  not  liable.  The 
acted  from  him  by  taxation  in  whatever  court  were  of  opinion,  that,  by  its  charter, 
form  the  property  may  have  been  changed,  the  town  had  a  vested  right  in  the  profits 
so  long  as  it  remained  in  the  possession  of  arising  from  licenses.  It  admitted  that 
the  municipality.  the  legislature  might  altogether  take  away 
1  Ante,  sees.  57,  60,  61,  and  notes.  from  the  town  the  power  to  grant  licenses  ; 

*  Gutzweller  v.  People,  14  lU.  142  but  if  it  allowed  the  power  to  remain,  it 
(1852)  ;  anie,  sec.  54,  note.  denied  the  right  of  the  legislature  **  to 

•  Gutzweller  v.  People,  14  111.  142,  make  a  different  disposition  of  the  funds 
(1852),  per  Caton,  J.  See,  also,  Richland  arising  from  such  licenses  from  that  con- 
Co.  V.  liawrence  Co.,  12  III.  1  (1850)  ;  tained  in  the  charter,  unless  with  the  con- 
adhered  to,  Sangamon  Co.  v,  Springfield,  sent  of  the  corporation."  Trustees  of 
63  III.  71  (1872)  ;  Spaulding  r.  Andover  Alierdeen  Academy  r.  Aberdeen,  13  Sm.  & 
(full  discussion  by  Frntcr,  J.),  54  N.  H.  M.(21  Miss.)  645  (1850).  See,  also,  Aber- 
88  (1871) ;  Home  Ins.  Co.  v.  City  Council,  dieu  v.  Saunderson,  8  Sm.  & M.  663.    The 
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§  63  (36).  Ziegislative  Power  over  Mnnloipal  Charters.  —  Legisla- 
tive acts  respecting  the  political  and  governmental  powers  of  muni- 
cipal corporations  not  being  in  the  nature  of  contractSy  the  provisions 
thereof  may  be  changed  at  pleasure  where  the  constitutional  riglUs 
of  creditors  and  others  are  not  invaded.^  By  act  of  the  legislature 
the  separate  city  of  Lafayette  was  added  to  and  incorporated  with 
the  city  of  New  Orleans,  with  a  provision  that  the  added  district, 
which  was  less  in  debt  than  the  city  of  New  Orleans,  should  be 
charged  only  with  its  own  debts;  and  by  a  siibscquent  act  of  the 
legislature  it  was  provided  that  taxes  should  be  equal  and  uniform 
throughout  the  entire  limits  of  the  city ;  the  effect  of  which  was  to 
increase  the  amount  of  taxes  to  be  raised  within  that  portion  of  the 
corporation  which  was  formerly  the  city  of  Lafayette.  A  bill  was 
filed  by  residents  and  property  owners  of  the  annexed  district  to 
enjoin  the  collection  of  the  excess  of  taxes  beyond  the  amount  fixed 
by  the  act  incorporating  the  annexed  district  into  the  "  old  city," 
claiming  that  the  act  was  a  contract,  and  the  levy  of  taxes  under  the 
latter  act,  so  far  as  regards  debts  due  antecedently  to  the  annexation, 
violated  the  vested  rights  of  the  inhabitants  of  the  annexed  district 
The  Supreme  Court,  on  the  ground  that  public  corporations  are 
wholly  under  the  control  of  the  legislature,  which  has  the  power  to 
provide  in  what  manner  taxes  shall  be  levied  for  their  support,  and 
how  their  debts  shall  be  paid  on  their  dissolution,  held  the  act  au- 
thorizing increased  taxation  to  be  valid,  and  dismissed  the  bilL^    So 

doctrine  that  tlie  town  corporation  had  a  v.  Board,  &c.,  44  Ind.  524)  ;  Indianapolis 

vested  right  in  profits  arising  from  licen-  v.  Indianapolis    Home,  Ac.,  50  Ind.  215 

ses   cannot,  we  tliink,  be  sustained,  and  (1875). 

is    not    in    harmony  with  the  decisions  ^  Smith  v.  Inge,  80  Ala.  283.     Rights 

elsewhere.      Indianapolis  v,  Indianapolis  of   creditors  of   municipal    corporations. 

Home,  &c.,  50  Ind.  215  (1875).  see  post,  sec.  68  a,  chaps,  vii.  viii.,  and  xiv. 

Oily,  county,  and  township  funds  ar«  As  to  constitutional  rights  of  creditors, 

under  legislative  control.    County  v.  State,  mortgagees,  contractors  with   and   share- 

11  111.  202;  County  v.  County,  12  111.  1  ;  holders,  of  private  corporations,  as  against 

Dennis  v.  Maynard,  15  111.  477  ;  Love  «.  the  legislative  power  of  the  State,  see  opin- 

Schenck,  1 2  Ired.  Law,  304  ;  Love  v.  Ram-  ion  liuger,  C.  J.,  in  People  v.  O'Brien,  1888, 

sour,  lb,  328 ;  Youngs  v.  Hall,  9  Nev.  212  known  as  the  Broadway  Surface  Railtvay 

(1874) ;  People  v.  IngersoU,  58  N.  Y.   1  ;  Case,  111  K.  Y.  1.    Infra,  sec.  68  a. 

People  17.  Fields,  58  N.  Y.   491  (1874)  ;  »  Layton  t;.   New  Orleans,  12  La.  An. 

Home  Ins.  Co.  v.  City  Council,  93  U.  8.  515  (1857).    See,  also,  Girard  v.  Philadel- 

116  (1876) ;   ante,  sec.  57,  note  ;  Indian-  phia,  7  Wall.  1  (1868);  People  v.  Hill,  7 

apolis  v,  Indianapolis  Home,  &c.,  50  Ind.  Cal.  97  (1857)  ;  post,  chap.  viii. ;  State  v, 

215  (1875).     The  Indianapolis  Home  for  Flanders,  24  La.  An.  57;   U.  S.,  ex  rel. 

Friendless  Women  is  so  far  a  public  cor-  Brown  r.  Memphis,  97  U.  S.,  300  ;  Vance 

poration  or  institution,  that  an  appropria-  v.  Little  Rock,  80  Ark.   435,  439  ;  Haw- 

tion  by  the  legislature  of  fines,  collected  kins  v.  Jonesboro,  63  Ga.  527  ;  Sedgwick 

for  the  violation  of  certain  city  ordinances,  Co.  r.  Bailey,  11  Kan.  631  (1873):  San 

to  its  support,   18  not  the  appropriation  Francisco  v.  Canavan,  42  Cal.  541  (1872). 

of  money   to   a  private  purpose  (Lucas  A  statute  extinguishing  one  corporation 
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where,  afUr  a  contract  for  paving  streets  had  been  made,  but  before 
it  was  fully  executed,  certain  wards  were  added  to  the  city  (in  which 
wards,  however,  no  part  of  the  paving  was  ever  done),  and  no  pro- 
vision as  to  the  debts  of  the  corpomtion  was  made  in  the  act  of 
annexation,  it  was  held  that  the  legislature  might  afterwards  consti- 
tutionally enact,  as  against  the  contractor,  that  the  people  within 
the  wards  thus  added  should  not  be  taxed  to  pay  any  part  of  the  debt 
of  the  city  contracted  prior  to  the  passage  of  the  act  by  which  they 
were  brought  within  the  limits  of  the  corporation.^  And  the  same 
principle  was  asserted  by  the  Supreme  Court  of  the  United  States, 
which  held  to  be  valid  a  legislative  act  by  which  the  city  of  Carroll- 
ton  was  annexed  to  New  Orleans,  with  a  provision  that  the  latter 
city  should  succeed  to  all  the  rights  and  property,  and  assume  and 
pay  all  of  the  debts  of  the  former.^ 

§  64  (37).  Same  subject.  —  The  power  of  the  legislature  to  alter 
and  abolish  municipal  corporations,  to  erect  new  corporations  in  the 
place  of  the  old,  to  add  to  the  old,  or  to  carve  out  of  the  old  a  new 
corporation,  or  the  power  to  divide  and  dispose  of  the  property  held 
by  such  corporations  for  municipal  purposes,  is  not  defeated  or 
afiFected  by  the  circumstance  that  the  corporation  is,  by  its  charter, 
made  the  trustee  of  a  charity,  or  of  other  private  rights  and  interests. 
Where  the  legal  existence  of  the  municipal  trustee  is  destroyed  by 
legislative  act,  the  Court  of  Chancery  will  assume  the  execution  of 
the  trust,  and,  if  necessary,  will  appoint  new  trustees  to  take  charge 
of  the  property  and  carry  into  effect  the  trust* 

and  throwing  its  obligations  on  another  sessment  for  public  use,  and  enforceable  as 
raises  an  implied  promise  on  tho  part  of  such,  says  :  *'But  snch  is  not  this  case, 
the  successor  to  pay  the  same.  Little  «.  ...  There  is  no  principle  that  I  am 
Union  Township  Committee,  40  N.  J.  L.  aware  of  which  sanctions  the  doctrine 
897.  Pod,  sees.  170,  186-189.  that  it  is  within  the  taxing  power  of  the 
^  United  States,  ex  rel.  Brown  v,  Mem-  legislature  to  compel  otu  toton,  city,  or  lo- 
chia, 97  U.  S.  800  (1877).  Further  as  eality  to  contribute  to  the  payment  of  the 
to  effect  of  dissolution  and  of  change  of  debts  of  another.  The  government  has  no 
boundaries,  see  post,  sen.  68  a  ;  chaps,  vii.  such  authority,  and  this  case  is  entirely 
and  viii.  In  town  of  Flatbush,  In  re,  60  without  a  precedent.  If  such  assessments 
N.  Y.  398  (1875),  the  court  of  appeals  ex-  were  authorized  they  might  not  be  limited 
]>ressed  the  opinion  that  it  was  beyond  to  adjoining  towns,  cities,  or  villages,  but 
the  competency  of  the  legislature  to  assess  applied  to  those  located  at  great  distances 
lands  in  the  town  of  Flatbush  to  pay  debts  from  each  other.  Such  legislation  would 
previously  incurred  by  the  adjoining  city  be  unjust,  mischievous,  and  oppressive, 
of  Brooklyn  under  prior  acts  for  a  park,  and  cannot  be  tolerated." 
although  the  portion  of  the  park  was  *  New  Orleans  v.  Clark,  96  U.  S.  644 
carved  out  of  the  corporate  limits  of  (1877).  Such  legislation  is  not  within 
Flatbush.  Miller,  J. ,  after  stating  that  the  prohibition  of  the  State  Constitutiom 
had  an  original  assessment  for  benefits  against  the  passn;;e  of  retroactive  laws.  Tb. 
been  made  it  might  be  said  to  be  an  as-  *  Girard  t;.    Philadelphia,    7    Wail.    I 
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§65  (38).  Legiilatiye  Power  not  wholly  XTnlimited. — The  suprem- 
acy of  the  legislative  authority  over  municipal  corporations  is  not, 
however,  in  all  respects,  unlimited ;  but  the  limitations  must  be  sought 
either  in  the  national  or  State  Constitution ;  and  except  as  there 
found,  in  terms  or  by  fair  implication,  they  do  not  exist.  In  Eng- 
land it  is  settled  that  the  Croion  has  no  power,  without  the  consent 
of  those  to  be  affected  thereby,  to  alter  or  abolish  municipal  charters, 
or  to  impose  new  ones  on  the  corpomtion.  But  Parliament  may 
create  new  corporations,  or  abolish  or  alter  charters,  or  impose  new 
ones,  at  its  will,  and  without  the  consent  of  the  inhabitants.  And 
so  may  the  State  legislatures  in  this  country,  if  there  be  no  consti- 
tutional restriction  upon  the  power.^ 

§  66  (39).  Public  and  Private  or  Proprietary  Rights  diatinguished. 
—  It  assists  to  an  understanding  of  the  extent  of  legislative  power 
over  municipal  corporations  proper  (incorporated  towns  and  cities)  to 
observe  that  these,  as  ordinarily  constituted,  possess  a  double  charac- 
ter :  the  one  governmental,  legislative,  or  ptcblic ;  the  other,  in  a  sense, 
proprietary  or  private.  The  distinction  between  these,  though  some- 
times difficult  to  trace,  is  highly  important,  and  is  frequently  re- 
ferred to,  particularly  in  the  cases  relating  to  the  implied  or  common- 
law  liability  of  municipal  corporations  for  the  negligence  of  their 
servants,  agents,  or  officers  in  the  execution  of  corporate  duties  and 
powers.  On  this  distinction,  indeed,  rests  the  doctrine  of  such  im- 
plied liability.'     In  iis  governmental  or  public  character,  the  corpora- 

(1868)  ;  Meriwether  v.  Garrett,  102  U.  S.  courts,  arose  between  the  prerogative  of 

472,  628  (1880)  ;  Philadelphia  v.  Fox,  64  the  crown  and  the  corporation.    The  right 

Pa.  St.  169  (1870)  ;  infra,  sees.  74  a,  80,  or  power  of  parliament  in  England,  or  of 

Montpelier  v.  East  Montpelier  (division  of  ,  the  legislature  here,  would  present  (and 

town,  and  contest  as  to  trust  property  held  was  decided  to  present)  quite  a  different 

for  the  benefit  of  the  inhabitants  of  the  question."    Per  Nelson,  J.,  in  People  v. 

original  township),  29  Vt  (3  Wms.)  12  Morris,  18  Wend.  825,  884  (1835)  ;  Phila- 

(1856)  ;  same  controversy  at  law,  27  Vt.  delphia  r.  Field,  58  Pa.  St.  820  (1868)  ; 

704.     See  infra,  sec.  80,  and  chapters  on  Hudson  County  v,   Seymour,    6    Vroom 

Corporate  Property  and  Remedies  against  (35  N.  J.  L.),  47  ;  People  v.  Bennett,  29 

Illegal  Corporate  Acts,  post.      Text  ap-  Mich.  451  (1874) ;  8.  c.  18  Am.  Rop.  107  ; 

proved.     Luehrman  v.  Tax.  Dist.,  2  Lea  Austin  v.  Coggeshall,  12  R.  I.  829,  citing 

(Tenn. ),  425  ;  Ellermau  v.  McMains,  30  and  approving  text. 

La.  An.  190  ;  infra,  sec.  68  ;  Cincinnati  v.  ^  Ante,  sees.  22,  25,  28.      "  The  dis- 

Cameron,  83  Ohio  St.  836.  tinctiou  is  well  established   between  the 

*  St.  Louis  V,  Allen  (extension  of  city  responsibilities  of  towns  and  cities  for  acts 

limits),  18  Mo.  400  (1850)  ;  St.  Louis  v,  done  in  their  public  cajxicity,  in  the  dis- 

Russell,  9  Mo.  508  (1846).    Ante,  sec.  54.  charge  of  duties  imposed  on  them  by  the 

It  is  justly  observed,  that  "most,  if  not  legislature  for  th«  public  benefit,  and  for 

all,  of  the  leading  cases  in  the  books,  in-  acts  done  in  what  may  be  calUnl  their  pri- 

volving  the  question  of  the  inviolability  vate  (Procter,  in  the  management  of  prop- 

of  municipal   charters,   in  the    English  erty  and  rights  voluntarily  held  by  them 
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tion  is  made,  by  the  State,  one  of  its  instruments,  or  the  local 
depositary  of  certain  limited  and  prescribed  political  powers,  to  be 
exercised  for  the  public  good  on  behalf  of  the  State  rather  than  for 
itself.  In  this  respect  it  is  assimilated,  in  its  nature  and  functions, 
to  a  county  corporation,  which,  as  we  have  seen,  is  purely  part  of 
the  governmental  machinery  of  the  sovereignty  which  creates  it 
Over  all  its  civil,  poHtical,  or  governmental  powers,  the  authority 
of  the  legislature  is,  in  the  nature  of  things,  supreme  and  without 
limitation,  unless  the  limitation  is  found  in  the  Constitution  of  the 
particular  State.  But  in  its  proprietary  or  private  cJiaractery  the 
theory  is  that  the  powers  are  supposed  not  to  be  conferred,  pri- 
marily or  chiefly,  from  considerations  connected  with  the  govern- 
ment of  the  State  at  large,  but  for  the  private  advantage  of  the 
compact  community  which  is  incorporated  as  a  distinct  legal  per- 
sonality  or  corporate  individual;  and  as  to  such  powers,  and  to 
property  acquired  thereunder,  and  contracts  made  with  reference 
thereto,  the  corporation  is  to  be  regarded  quo  ad  hoc  as  a  private 
corporation,  or  at  least  not  public  in  the  sense  that  the  power  of 
the  legislature  over  it  or  the  rights  represented  by  it,  is  omnipotent^ 

for  their  own  immediate  profit  or  advan-  "Western    College   r.  Cleveland,  12   Ohio 

tage,  as  a  corporation,  although  inuring,  St.  875  (1861) ;  Howe  r.  New  Orleans,  12 

of  course,  ultimately  to  the  benefit  of  the  La.   An.  481  ;    Martin  v.  Mayor,  &c.,  1 

public."     Per  Gfray,  J.,  in  Oliver  r.  Wor-  Hill,  645;  Buttrick  v.  Lowell,  1  Allen, 

caster,   102  Mass.  489,  499  (1869)  ;  8.  P.  172;  Oliver  v.  Worcester,  102  Mass.  489 

Detroit  v.  Corey,  9  Mich.  165,  184  (1861 ) ;  (1869)  ;  Touchard  v,  Touchard,  5  Cal.  806  ; 

Hill  V.  Boston,  122  Mass.  844,  859  ;  s.  c.  Gas  Co.  v,  San    Francisco,  9    Cal.  458  ; 

23  Am.   Rep.   332.     In  the  one  case,  no  Commissioners  v.  Duckett,  20  Md.  468  ; 

private  action  lies  unless  it  be  expressly  Weet  r.  Brockport,  16  N.  Y.  161,  note ; 

given  ;  in  the  other,  there  is  an  implied  or  Louisville  ».   University  of  Louisville,  15 

common-law  liability  for  the  negligence  of  B.    Mon.    642  ;   Louisville   v.    Common- 

their  officers  in  the  discharge  of  such  du-  wealth,  1  Duvall  (Ky.),  295  ;  Weightman 

ties.     In  further  illustration  of  this  dual  u  Washington,  1  Black  (U.  S.),  89  (1861); 

character,    the  reader  is  referred  to  the  Reading   v.   Commonwealth,    11    Pa.  St. 

cases  cited  in  the  ne:ft  note.   See  reference  196  (1849)  ;  Richmond  v.  Long's  Admr., 

to  this  section  of  the  text  in  Spaulding  r.  17   Gratt  (Va.)  875  ;  De  Voss  r.  Rich- 

Andover,  54  N.  H.  88,  54  (1878)  ;  and  in  mond,   18  Gratt.  888  ;   8.  c.  7  Am.  Law 

Meriwether  r.   Garrett,   102  U.  S.  528  ;  Reg.  (x.  s.)  589  ;   New  Orleans,  &c  R. 

post^  sees.  72-74  a,  and  chap,  zxiii.,  and  R.  Co.  v.  New  Orleans,  26  La.  An.  478 ; 

cases.  6.  c.  Ih,  517  (1874) ;  Askew  v.  Hale  Co., 

1  West  Sav.    Fund   Soc.   ».    Philadel-  64  Ala.  689  ;  Detroit  v.  Corey,  9  Mich.  165, 

phia,  81  Pa.  5t.  175  ;  76.  185  ;  Bailey  r.  184  (1861) ;  People  «.  Hurlbut,  24  Mich. 

Mayor,  &c.   of  New  York,  8  Hill,  531  ;  44  (1871),  opinion  of  CooUy^  J.  ;  8.  c  9 

People  «.  Fields,  58  N.  Y.  491 ;  People  V.  Am.    Rep.    103;    People    v.    Detroit,   28 

Ingersoll,  58  N.  Y.  1  (1874)  ;  Maxmillian  Mich.  228  (1878)  ;  8.  c.  15  Am.  Rep.  202. 

V,   Mayor,   &c.   of  New  York,  62  N.  Y.  In  re  Malone's  Estate,  21  8.  C.  485.     As 

160  (1875) ;  People  v,  Briggs,  50  N.  Y.  to  what  are  municipal  duties,  and  what 

558,  560  (1872)  ;  Nichol  v.  Nashville,  9  falls  within  the  scope  of  municipal  powers, 

Humph.  252 ;  Small  v.  Danville,  51  Me.  see  United  States  r.    Baltimore  k  Ohio 

859 ;  Jones  r.  New  Haven,  84  Conn.  1  ;  Railroad  Co.,  17  Wall.  882  (1872) ;  post^ 
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§  67.  Same  subjeot.  —  This  division  of  the  powers  of  a  municipal 
corporation  into  two  classes,  one  public  and  the  other  private,  has 
been  before  alluded  to,  and  ft  well  established,  but  the  private  char- 
acter thus  ascribed  to  such  powers  it  is  difficult  exactly  to  define. 
It  is  easy  to  understand  that  if  under  the  exercise  of  lawful  powers 
by  the  authority  of  the  legislature,  property  has  been  acquired  by  a 
municipality,  such  property  may  not  be  subject  to  legislative  appro- 
priation to  uses  distinctly  foreign  to  the  interests  of  the  munici- 
pality ;  but  in  what  sense  are  powers  conferred  and  to  be  exercised 
for  the  good  of  all  the  people  of  the  place  private  ?  Wherein  do 
such  powers,  in  their  origin  or  nature,  differ  from  those  admitted  to 
be  public?  Are  not  all  powers  conferred  upon  municipalities,  i 
whether  many  or  few,  given,  and  given  only,  for  their  better  regula-  '' 
tion  and  government,  and  to  promote  their  welfare  as  parts  of  the  » 
Commonwealth?  The  small  municipality,  with  few  and  simple 
powers,  is  no  more  completely  under  the  supreme  dominion  of  the 
legislature  than  the  more  populous  one,  requiring  for  its  proper 
government  organs  and  powers  peculiar  to  itself.  Are  the  latter, 
therefore,  private  f  If  so,  it  must  be  in  a  qualified  and  peculiar 
sense.^  Contracts  in  favor  of  the  creditor  are  protected  by  the 
national  Constitution ;  but  as  against  a  State,  the  difficulty  is  to  find 
a  logical  and  sound  basis  on  which  to  rest  private  rights  in  favor  of 
a  municipality,  if,  under  the  Constitution  of  the  particular  State,  it  is 
within  the  power  of  the  State  which  breathed  into  it  the  breath  of 
life  utterly  to  extinguish  its  existence  at  pleasure.  The  distinction"^ 
originated  with  the  courts,  to  promote  justice,  and  has  been  most 
frequently  applied  to  escape  technical  difficulties  in  order  to  hold 
such  corporations  liable  to  private  actions.^  The  distinction,  how- 
sec.  776  et  seq.  ;  Niles  Water  Works  v.  (1865),  may  be  read  with  profit.  The 
Niles,  59  Mich.  311.  On  the  ground  that  Chief-Justice  there  asserts  the  unlimited 
legislation  concerning  municipal  corpora-  power  of  the  legislature  over  municipal 
tions  is  of  a  peculiar  character  on  account  corporations  and  their  property.  He  main- 
of  their  being  agencies  of  the  government,  tains  that  such  corporations  are  altogether 
the  Court  of  Appeals  of  Kentucky  held  public,  and  all  their  rights  and  powers 
that  a  charter  provision  limiting  the  right  public  in  their  nature,  and  that  tlieir  prop- 
to  hririg  actions  to  recover  money  improp'  erty,  though  held  for  income  or  sale,  and 
erly  paid  for  teases  to  six  months,  when  the  unconnected  with  any  use  for  the  purposes 
general  statute  of  limitations  allowed  five  of  the  municipal  government,  is  under 
years  in  such  cases,  was  not  unconstitu-  the  control  of  the  legislature,  and  not 
tional  for  granting  a  special  privilege,  within  the  provisions  of  the  Constitution 
Covington  v,  Hoadley,  83  Ky.  444.  protecting  private  property.     He  denies 

^  AjUe,  sees.  25,  26.  the  correctness  of  the  distinction  taken  in 

*  Section  approved  in  State,  ex  rel.  v,  Bailey  v.  The  Mayor,  &c.  of  New  York,  3 
Smith,  44  Ohio  St.  348.  On  this  subject  Hill,  531,  and  other  cases,  hetxoeen  the 
the  opinion  of  Chief-Justice  Denio,  in  public  and  private  functions  of  city  gov- 
Darlington  V,  Mayor,  Ac.,  81  N.  Y.  164    emments,  and  maintains  that,  as  respects 


110  MUNICIPAL  CORPORATIONS.  f  68 

ever,  is  generally  recognized,  and  it  may  be  invoked  as  the  basia  of 
property  rights  in  favor  of  the  municipality  which  are  not  wholly 
withdrawn  from  the  protection  that  6ar  Constitutions  extend  to 
property.^ 

■ 

§  68  (40).  Same  subject.  —  It  is,  perhaps,  at  present,  impossible 
to  define  with  precision  what  limitations  exist  upon  the  pov?er  of  the 
legislature  over  municipal  corporations,  as  ordinarily  constituted.  It 
is  practicable  only  to  refer  to  the  leading  cases  upon  the  subject,  and 
attempt  to  extract  the  principles  upon  which  they  rest. 

It  is  decided  that  a  grant  by  the  legislature  of  the  State  to  a  town 
of  the  right  to  establish  a  ferry  is  not  in  the  nature  of  a  contract; 
hence  the  grant  is  repealable,  and  the  corporation  may  constitu- 
tionally be  deprived  of  the  franchise.^  So  the  powers  conferred  by 
the  legislature  upon  a  municipality  in  respect  of  wharves  and  wharf- 
age  may  be  revoked  by  it  at  pleasure  if  it  does  not  touch  property 
acquired  by  the  municipality  under  the  sanction  of  the  legislature.* 
An  act  conferring  upon  a  municipal  corporation  a  public  trusty  and 

the  State,  all  their  powera  and  functions  by  Malthews,  J.,  in  Railroad  Co.  v,  Eller- 
are  public.  He  affirms  that  the  Icgisla-  man,  just  cited  (p.  172),  "the  municipal 
ture  may  compel  a  municipal  corporation  body  [of  New  Orleans]  rightfully  eigoya 
to  submit  to  arbitration  claims  as  to  which  over  the  subject  [of  wharves  and  toharf- 
private  corporations  and  natural  persons  age]  is  derived  from  the  legislatare.  They 
would  be  eutitled  by  the  Constitution  to  a  are  merely  administrative,  and  may  be  re- 
trial by  jury.  The  opposite  view  is  no-  voked  at  any  time,  not  Umcking,  ofeownt^ 
where  more  ably  presented  than  by  Cavip-  any  property  of  the  city  adiuUly  acquired 
bell,  C.  J.,  in  The  People  «.  Hurlbut,  24  in  the  course  of  administration.  The  sole 
Mich.  44  (1871) ;  8.  c.  9  Am.  Rep.  103,  ground  of  the  right  of  the  city  to  collect 
and  by  Cooley,  J.,  in  People  r.  Detroit,  28  wharfage  at  all  is  that  it  is  a  reasonable 
Mich.  228  (1878)  ;  s.  c.  15  Am.  Rep.  202  ;  compensation,  which  it  is  allowed  by  law 
Gray  v,  Brooklyn,  10  Abb.  Pr.  Rep.  N.  s.  to  charge  for  the  actual  use  of  structures 
186  ;  post,  chap,  xxiii.  See  as  to  jury,  provided  at  its  expense  for  the  oonveni- 
Dunsmore's  Appeal,  52  Pa.  St  374.  ence  of  vessels  engaged  in  the  navigntion 
Consult  on  this  subject  Plimpton  v,  Som-  of  the  river.  And  while  it  may  be  true, 
erset,  33  Yt.  283  (1860).  See  also  chap-  as  was  decided  by  the  Supreme  Court  of 
ters  on  Municipal  Courts,  Property,  and  Louisiana,  in  Ellerman  v.  McMains  (SO 
Ordinances,  post.  La.  An.  pt.  1,  190),  that  the  city  cannot 
1  See  ante,  sec.  3  a;  post,  sees.  68  and  lawfully  be  required  to  permit  the  use  of 
note  68  a,  69,  as  to  the  ratiotiale  and  its  wharves,  without  compensation,  on  the 
grounds  of  the  distinction.  ground  that  they  are  private  property,  it 

*  East  Hartford  v.  Hartford  Bridge  Co.,  is  equally  true,  as  decided  by  the  same 
10  How.  611  (1850)  ;  8.  c.  16  Conn.  149  ;  court  in  City  of  New  Orleans  v.  Wolmot 
17  Conn.  79  ;  Trustees  v.  Tatman,  13  111.  (31  La.  An.  65),  that  the  city  cannot  for- 
30  ;  Police  Jury  v.  Shreveport,  5  La.  An.  bid  any  water-craft  from  using  the  banks 
661  (1850);  Darlington  v.  Mayor,  31  of  the  navigable  waters  of  the  State  for 
N.  Y.  164,  202,  203,  per  Denio,  C.  J.  the  purposes  of  navigation  and  commerce, 
Post,  sees.  114-116.  and  cannot  compel  them  to  pay  to  it 

*  Railroad  Co.  v.  Ellerman,  105  U.  S.  wharfage  except  for  the  use  of  wharves  of 
166  (1881).  "Whatever  powers,"  says  which  it  is  the  proprietor."  Post,  chap. 
the  Supreme  Court  of  the  United  States,  vi.  sees.  103-113. 
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the  Hik  to  land  as  aDcillary  to  its  executioD,  is  not  a  contract,  but 
may  be  repealed  at  the  will  of  the  legislature.^  But  suppose  the 
legislature  had  granted  in  fee  to  the  corporation  a  tract  of  land 
within  its  limits,  is  such  a  grant,  or  is  an  ordinary  grant  of  land  to 
the  corporation  from  others,  a  contract  as  respects  the  State,  and  pro- 
tected by  the  Constitution  from  l^islative  invasion,  the  same  as  if 
the  grant  had  been  made  to,  or  the  property  acquired  by,  an  indi- 
vidual or  private  corporation  ?  The  question  thus  stated  has  never 
arisen  directly  for  adjudication  in  the  Supreme  Court  of  the  United 
States ;  but,  in  the  celebrated  Dartmouth  College  Case,  two  of  the 
judges  expressed  the  opinion  that  the  legislative  control  over  public 
and  municipal  corporations  was  not  so  transcendent  and  absolute  as 
to  extend  to  an  arbitrary  divestiture  of  its  private  property  and  the 
destruction  of  rights  of  a  private  nature.  On  the  other  hand,  it  is 
the  opinion  of  a  distinguished  and  able  judge  in  New  York,  in  a 
case  already  mentioned,  that  the  authority  of  the  legislature  over 
the  powers,  rights,  and  property  of  municipal  and  public  corpora- 
tions, is,  as  respects  the  corporations,  quite  without  limit.^  That 
property  acquired  and  owned  by  a  municipal  corporation  by  legisla- 
tive consent  is  not  subject  to  an  unlimited  power  of  the  legislature 
over  it,  is  consonant  with  natural  justice.  The  need  of  having 
property  and  of  property  rights  is  one  of  the  main  reasons  why 
municipal  corporations  are  created.  This  is  strongly  expressed  by 
Savigny  in  respect  of  municipal  corporations  in  ancient  Bome.^  If 
a  municipal  corporation,  as  representing  a  distinct  community,  be  re- 
garded as  a  legal  person,  the  legislature  in  effect  says  to  it,  "  You 
may  at  your  own  expense  acquire  property ; "  and  if  it  acts  on  such 

1  People  V,  Vanderbilt,  26  N.  Y.  287  the  counties  the   legislature  had    entire 

(1863) ;  post,  sec.  114.     Where  an  act  in-  control  over  the  fund,  and  might  resume 

corporating  a  city  donated  lands  included  or  change  the  purposes  for  which  it  was 

therein  for  the  erection  of  certain  public  originally  designed    to  be  expended,  or 

buildings,  and  the  residue  to  be  appUed  to  provide  for  the  payment  by  an  old  county, 

education,  and  the  charter  was  afterwards  which  had  received,  but  not  expended,  its 

repealed,  it  was  held  that  until  the  trust  proportion  of  such  fund,  to  a  new  county 

had  been  executed  it  was  competent  for  the  erected  out  of  the  old  county,  of  an  equita-. 

legislature  to  change  or  abolish  it,  and  ble  share  of  the  fund.    Richland  County 

that  the  repeid  of  the  charter  extinguished  v.    Lawrence  County,   12  111.  1  (1850), 

the  trusts,  they  being  public,  unexecuted,  distinguished  from  Hampshire  v.  Franklin, 

and  conditional.    Bass  v.  Fontleroy,  11  16  Mass.  76.    Post,  chap.  yiii. 
Tex.  698-708  (1864).     Where  an  act  of        «  Denio,  C.  J.,  in  Darlington  «.  New 

the  legislature,  instead  of  granting  certain  York,  81  N.  Y.  .164  (1865).     See  post, 

monejTS  received  by  the  State  for  the  pur-  sec.  68  a, 

poses  of  internal  improvements  to  certain        *  Savigny,  Jural  Relations  (translated 

counties  absolutely,  simply  appropriated  it  by  Rattigan).  sec.  85.  **  Property  Capacity 

to  he  drawn  by  such  counties  and  expended  is   the   essential   quality   of  a  Juristical 

by  them  in  the  improvement  of  roads,  &c.,  Person,"  u  e,,  bl  corporation.    Ib»  sees, 

it  was  held  that  before  its  expenditure  by  86,  87. 
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permission,  the  courts  may,  perhaps,  fairly  deduce  a  contract  that 
the  legislature,  while  it  may  regulate  or  change  the  uses  of  such 
property,  will  not  deprive  the  corporation  of  it  Accordingly,  the 
weight  of  opinion  seems  to  be  in  favor  of  the  doctrine  that  there  may 
be,  in  such  corporations,  rights  under  contracts  and  grants  which 
are  beyond  destruction  by  the  legislature,  though  not  beyond  legiti- 
mate legislative  authority  and  control ;  ^  but  in  the  present  state  of 

1  In  Richland  County  v,  Lawrence  Conn-  respect,  also,  to  publie  corporations,  which 
ty,  12  111.  1  (1850),  while  the  plenary  exist  only  for  public  purposes,  such  as 
power  of  the  legislature  over  the  public,  counties,  towns,  cities,  &c.,  the  legislature 
civil,  or  political  rights  of  public  corpora-  may,  under  proper  limitations,  have  a  * 
tions  was  asseited  and  declared,  stiU  it  right  to  change,  modify,  enlai^  or  re- 
was  admitted  by  the  very  able  and  can-  strain  them,  aecuringf  hoioever^  the  prop- 
tious  judge  who  delivered  the  opinion,  that  erty,  for  the  uses  of  those  for  whom  and 
**  the  State  may  make  a  contract  with,  or  at  whose  expense  it  was  originally  pur- 
a  grant  to,  a  public  municipal  corporation  chased."  Followed  by  Chancellor  KetU, 
which  it  could  not  subse(|uently  resume  ;  2  Com.  305  ;  by  Mr.  Justice  IFashinffUm^ 
but  in  such  case  the  corporation  is  to  be  Dartmouth  College  Case,  4  Wheat.  51S, 
regarded  as  a  private  company."  Per  663.  In  the  last  case,  Mr.  Justice  Story 
Trumbull,  J.  Sangamon  Co.  v.  Spring-  said  :  *'But  it  will  hardly  be  contended, 
field,  63  111.  66  (1872).  See  West  Sav.  that  even  in  respect  to  such  [public]  cor- 
Fund  Society  i;.  Philadelphia,  31  Pa.  St.  porations,  the  legislative  power  is  so  trans- 
175  ;  lb,  185.  cendent  that  it  may,  at  its  will,  take  away 

"  But  while  the  legislative  power  (to  the  private  jnvjtcrty  of  the  corporation^  or 

enlarge,  restrain,  or  even  destroy  niunici-  change  the  uses  of  its  private  funds  ao- 

pal  corporations,   as  the  public  interest  quired  under  the  public  faith."    4  Wheat, 

may  require)  may  be  exercised  over  public  518,  694,  obiter^    And  such  is  Mr.  Justice 

and  municipal  corporations,  it  has  as  uni-  Coolcy^s  view    in    his  valuable    treatise, 

formly  been  held  (hat  towns,  and  other  Constitutional  Limitations,  238.     He  re- 

public  corporations,  may  have  private  rights  iterates  it  in  his  learned  opinion  in  People 

and  interests  vested  in  them  under  their  v.  Hurlbut,  24  Mich.  44 ;  s.  c.  6  AidTfiaw 

charter;  and  as  to  those  rights,  they  are  to  Rev.  376  (1871);  8.  c.  9  Am.  Rep.  103, 

be  regarded  and  protected  the  same  as  if  and  also  in  his  elaborate  judgment  in  the 

they  were  the  rights  and  interests  of  indi-  important  case  of  The  People  v,  Detroit, 

viduals  or  of  private  corporations;  and  28  Mich.  228  (1873);  8.  c.  15  Am.  Rep. 

grants  of  property  in  trust  for  other  than  202  ;  Detroit  r.  Detroit  k  Howell  P.  R. 

corporate  and  municipal  use  (that  is,  as  Co.,   43   Mich.  140.      In  Grogan  o.  San 

we    understand,   for    private,   as    distin-  Francisco,  18  Cal.  590,  Mr.  Chief-Jnstioe 

guished  from  public,   purposes)    are   no  Field,  delivering  the  opinion  of  the  Sa- 

more  the  subject    of   legislative  control  preme  Court  of  California,  takes  the  groand 

than  are  the  private  and  vested  rights  of  that  the  real  estate  or  private  property  of  ] 

individuals.'     Per  Isham,  J.,  arguendo,  in  a  municipal   corporation  is  protected  by  - 

Montpelier  v.  East  Montpelier,  29  Vt.  (3  the  clause    in  the  national  Constitution  m 

Wms.)  12,  19  (1856)  ;  8.  c.  27  Vt.  704.  securing   the  inviolability  of  contracts;^ 

Legislative  grants  of  property  to  private,  that  all  legislative  authority  over  it 

and  it  seeins,  also,  to  public  and  municipal  be  exercised  in  subordination  to  this  gaa^> 

corporations,  cannot  be  repealed  so  as  to  di"  anty  ;  and  that  it  is  subject  to  1«>giftlytJ 

vest  the  rights  of  the  grantees.    Town  of  control  to  the  same  extent,  but  no 

Pawlet  V.  Clark,  9  Cranch  (U.  S.),  292,  extent,   than  all  other   property  in 


336  (1815),  per  Story,  J.,  obiier;  Terret  v.     State.    But  in  Darlington  v.  Mayor, 
Taylor,  lb,  43,  52.    In  this  last  case,  Mr.     of  New  York,  31  N.  Y.  164,  198,  206„^ 
Justice  Story  remarks,   arguendo:     "In    Mr.  Chief-Justice  Denio  observes:  "LelTa 
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the  decisions  the  point  cannot  fairly  be  said  to  be  settled.     It  has 

however  been  adjudged  that  the  rights  of  the  cUy  of  New  York  to 

us  suppose  the  city  to  be  the  owner  of  a  1  (1888),  express  the  opinion  that  the  pri- 

parcel  of  land  not  adapted  to  any  muni-  vate  property  of   municipalities  and  of 

cipal  use,  but  valuable  only  for  sale  to  corporations  is  protected  by  the  ctmtmet 

private  persons  for  building  purposes,  or  dauM  of  the  Federal  Constitution.     Since 

the  like,  no  one,  I  think,  can  doubt  but  the  opinion  of    Mr.    Justice    Field  was 

what  it  would  be  competent  for  the  legis-  given,    the   Fourteenth   Amendment  has 

latnre  to  direct  it  to  be  sold,  and  the  pro-  been  adopted.     It  provides  that  no  person 

ceeds  devoted  to  some  municipal  or  other  shall  be  deprived  of  property  without  due 

public  purpose,  within  the  city,  as  a  court-  process  of  law,  and  the  property  rights  of 

house,  a  hospital,  or  the  like.  ...  It  is  private  corporations  are  held  by  the  Su- 

nnnecessary  to  say  whether  the  legislative  preme  Court  of  the  United  States  to  be 

jurisdiction  would  extend  to  diverting  the  within  the  Amendment.    A  compact  body 

city  property  to  other  public   use  than  of  people,  such,  for  example,  as  the  city  of 

such  as  concerns  the  city  and  its  inhabi-  New  York,  have  needs  not  common  to  the 

tants."    And  he  considers  the  expression  body  of  the  State  at  laige ;  hence,  their 

of  Chancellor  KnU  (2  Com.  305)  and  of  incorporation  with  a  distinct  capacity  to 

>Ir.  Justice  Story,  that  where  a  municipal  acquire  and  hold  property  for  the  use  and 

corporation  is  empowered  to  have  and  to  benefit  of  this  distinct  body  of  people. 

hold  private  property,  such  property  is  It   is  their    property.      No  reason  sug- 

invested  with  the  security  of  other  private  gests  itself  to  us  why  their  ownership,  as 

rights,  to  mean  only  that  it  possesses  such  against  a  total  diveraion  of  use,  is  not 

rights  against  wrong-doers,  and  not  that  protected  by  the  Fourteenth  Amendment 

it  is  exempt  from  legislative  control     81  See  further,  infra,  sees.  68  a,  72,  78. 

N.  Y.  164,  196.  In  two  cases  arising  out  of  the  Tweed 

Let  us  consider  this  interesting  subject  frauds  in  New  York,  the  conclusion  was 

a  moment  longer.     The  city  of  New  York  reached  that,   as  between  the  State  and 

is  the  owner  of  valuable  real  property  in  the  municipttl  corporation,  the  funds  of 

fee  made  by  ancient  grants,  ^m  which  the   corporation  owned  and  held  for  the 

it  derives  large  revenues.    No  one  denies  public  uses  of  the  corporation   are   dis- 

that  the  legislature  may  regulate  or  direct  tinctively  and  exclusively  the  property  of 

the  uses  of  this  property,   provided  it  is  the  corporation ;  and  the  opinion  was  ex- 

not  diverted  from  the  municipality  or  ap-  pressed  arguendo  that  such  funds  were 

propriated   to    <u^ra-municipal    purposes,  invested  with  the  security  of  other  private 

But  could  the  legislature  require  it  to  be  property,  subject  to  the  plenary  power  of 

sold  and  the  proceeds  given  to  the  city  of  the  legislature,  as  declared  in  Darlington 

Albany,  or  covered  into  the  State  treas-  v.  Mayor,  &c.  supra,  to  direct  their  appro- 

ury  ?    The  injustice  of  such  an  act  is  so  priation  to  any  use  or   purpose  for  the 

striking  that  it  suggests  that  it  must  be  benefit  of  the  municipality  or  its  inhabi- 

beyond  the  legislative  power,  even  if  there  tents.     People   ».   Ingersoll,  68  N.  Y.  1 

are  no  special  limitations  in  the  Constitu-  (1874);  People  v.  Fields,  68  N.  Y.  491 

tion.     The  text  (sec.  68)  states  a  ground  (1874).     The  exact  point,  however,  which 

on  which  the  denial  of  such  a  power  in  was  adjudged  in  these  cases  is  that,  unless 

the  legislature  can  be  rested.     A  chartered  expressly  given  by  statute,  an  action  could 

municipality  is  certainly  a  distinct  legal  not  be  maintained  in  the  name  of  the  State 

personality  ;  and  it  is  a  familiar  principle  by  the  attorney-general,  to  recover  a  judg- 

that  property  acquired  by  a  corporation  ment  for  moneys  of  the  county  and  city 

under  its  franchises  is  invested  with  all  of  New  York,  fraudulently  taken  by  the 

the  attributes  of  property,  although  the  defendants,  as  such  right  of  action  was 

franchises  of    such  corporation   may  be  exclusively  in  the  municipality,  which  was 

absolutely  subject  to   legislative   control,  the  owner  of  moneys  illegally  appropriated. 

Mr.    Justice    Field,  supra,   and    Ruger,  Post,  chap.  xxii. 

C.  J.,  in  People  v.  O'Brien,  111  N.  Y. 

VOL.  I.  —  8 
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real  estate  which  it  owns  in  fee  simple  absohUe,  under  grants  made  to 
it  in  its  ancient  charters,  which  grants  were  confirmed  by  the  Con- 
stitution of  the  State,  are  as  indestructible  by  legislative  act  as  are 
the  like  property  rights  of  citizena;  and,  applying  this  principle,  it 
was  held,  that  the  legislature  had  no  authority  to  pass  an  act  order- 
ing the  demolition  of  a  reservoir,  part  of  the  water  system  of  New 
York,  built  by  the  city  at  the  expense  of  its  citizens,  upon  property 
which  it  thus  owned  in  fee  simple  and  upon  the  demolition  of  sucli 
reservoir  further  enacting  that  the  lands  covered  by  it,  together  with 
other  lands  adjoining  the  same  owned  in  like  manner  by  the  city, 
should  be  converted  into,  and  maintained  as  one  of  the  public  parks 
of  the  city,  except  upon  making  compensation  to  the  city  therefor.^ 

1  Webb  V,  Mayor,  &c.  of  New  York,  64  aU  other  cities,  should  have  all  their  lib- 
How.  Pr.  Rep.  10  (Supreme  Court,  si)ecial  erties  and  free  customs  ;  and  that  no  free- 
tenu,  1882).     In  giving  the  judgment  of  man  should  be  disseized  of  his  freehold  or 
the  court,  MacombcTf  J.,  after  observing  liberties,  or  free  customs,  but  by  lawful 
that  the  land  in  question  was  granted  to  judgment  of  his  peers  or  by  the  law  of  the 
the  city  in  fee  simple  by  the  Dongan  land.    Corporate  franchises  in  this  coun- 
charter  in  1686,  and  was  also  substantially  try  rest  on  a  basis  which  ought  to  be  at 
embraced  in  the  Montgomerie  charter  of  least  as  solid  as  Magna  Charta,  for  they 
1780,  which  was  confirmed  by  the  colonial  are  founded  on  grants  which  are  contracts, 
legislature  in  1732,  and  by  the  Constitu-  and  "  no  State,**  says  the  Constitution  of 
tions  of  New  York  of  1777,  1821,  and  the  United  States,    '*  can  pass  any  law 
1846,   says  :    "  The   lands  in    question,  impairing  the  obligation  of  contracts." ' 
therefore,  are  owned  by  the  city  in  fee  **  I  perceive,**  continues  Afaeomber,  J., 
simple  absolute.     [Citing  Furman  v,  New  '*  no   difference    between   the   tenure  of 
York,  5  Sandf.  (S.  C.)  16  ;  8.  c.  10  N.  Y.  property  thus  held  by  the  city  and  the 
567.]     If,   therefore,  the  legislature  has  proprietary  rights  of  natural  persons  or 
undertaken  by  its   acts  to    destroy  the  private  corporations.    This  privUege,  how- 
property  of  this  corporation,  or  to  deprive  ever,  is  peculiar  in  this  State  to  the  city 
the  city  of  its  use,  without  just  compen-  of  New  York.    [Not  meaning  by  this  to 
satioD,  it  has  violated  a  fundamental  law  decide  that  proi>erty  owned  in  fee  simple  29^4 
of  the  State.    Chancellor  Kent  ( City  Char-  absolute  by  other  cities  is  not  equaUy  pro-  — o- 
ter  in  Kent's  Notes),  in  commenting  upon  tected  by  the  Constitution.] 
the  provisions  of  the  ancient  charters  Ot  "  Nor  is  this  property,  with  other  reaKjs^ 
the  city,  says  :  *  It  may  not  be  amiss  to  estate  owned  by  the  city,  held  in  trust  foir<yt 
state  here,  once  for  all,  that  it  is  an  ac-  any  person  ;  nor  is  it  stamped  with  anj^ 
knowledged  and  settled  principle  that  no  mere  political  trust  of  which  the  city  maxr 
vested  right  of  property,  whether  it  be-  be  deprived,  and  thus  its  claim  to  th» 
longs  to  private  individuals  or  be  in  the  right  to  the  possession  of  the  property  de9£> 
shape  of  a  corporate  franchise,  can  ever  stroyed.     Tlie  title  to  the  land  rests  aomc^XMW* 
he.  lawfully  taken  away  without  some  de-  where,  and,  as  has  been  shown  above,  sa    «« 
fault  or  forfeiture,   to  be  ascertained  by  far  as  the  records  extend,  no  one  claims  f 
a  fair  trial  and  pronounced  by  judicial  except  the  city  itself. 

decree.     The  English  statute  of  Magna  "  It  seems  to  me  that  the  weight  of  aur^ 

Chnrta  establishes  as  a  great  principle  the  thority  is  to  the  effect  that  the  properlTTri 

sanctity  of  rights  and  privileges  then  ex-  which  New  York  holds  in  its  proprietar 

isting  or  thereafter  to  be  lawfully  pro-  or  private  character,  though  originally    " 

cured  ;  and  that  principle  was  intended  to  rived  from  the  power  claiming  tbe 

bo  of  general  and  perpetual  application,  mate  title,  and  which  concerns  the  pii' 

,  It  provided  that  the  city  of  London,  and    advantage  of  the  corpcnstion,  as  a 

I. 
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§  68  a.  Same  subject  Effect  of  Repeal  or  Diasolutioii.  —  Where 
(Ju  Constitution  or  laws  have  reserved  to  the  legislature  absolute  and 
unrestricted  power  to  repeal  the  charters  of  private  corporations  and 
to  dissolve  them  at  will,  the  legislative  supremacy  over  their  exist- 
ence would  seem  to  be  as  complete  as  it  is  over  that  of  municipal 
corporations;  and  by  analogy  the  limitations  on  the  legislative 
power  over  th^:  property  and  contract  rights  or  other  vested  rights  of 
private  corporations  throw  light  upon  liks  questions  as  respects  mu- 
nicipal corporations.  As  to  private  corporations  it  can,  we  think, 
safely  be  affirmed  that  while  the  legislature  may,  under  and  pursu- 
ant to  such  reserved  power^  annul  and  dissolve  them  at  pleasure,  it 
is  not  within  its  competency,  under  the  Federal  Constitution  as 
amended,  or  under  like  provisions  in  the  Constitutions  of  the  States, 
to  impair  or  aflfect  the  property  or  property  rights  of  the  dissolved 
corporation,  but  only  its  right  to  exist,  and  such  other  rights  as  are 
directly  and  necessarily  dependent  on  the  continued  existence  of  the 
corporation.  The  rights  of  mortgagees,  of  creditor  generally,  and 
rights  arising  under  valid  contracts  with  the  corporation,  survive  the 
repeal  and  dissolution.^    And  the  same  doctrine,  doubtless,  applies 


l^;al  personality,  is  stamped  with  so  many 
of  the  rights  and  powers  of  natural  per- 
sons or  private  corporations  as  that  the 
dty  cannot  be  deprived  of  this  reservoir 
without  due  process  of  law  and  without 
just  compensation.  It  admits  of  no  doubt 
that  the  legislature  may  change,  modify, 
enlarge,  or  restrain  the  powers  of  a  cor- 
poration which  it  has  created.  But 
whenever  this  is  done,  and  a  municipal 
corporation  is  relieved  of  the  privilege 
and  duty  of  maintaining  a  jurisdiction 
over  the  property  and  property  rights,  care 
has  invariably  been  taken  to  restore  to 
the  original  owner  or  proprietor  the  rights 
which  the  municipal  corporation  were  for 
a  time  permitted  to  exercise.  Terret  v. 
Taylor,  0  Cnoch,  52 ;  2  Kent,  Commen- 
taries, 257 ;  Dartmouth  College  Case,  4 
Wheat  694 ;  People  v.  Detroit,  28  Mich. 
228  ;  Bailey  v.  Mayor,  &c.  of  New  York, 
%  HUl,  581  ;  People  t;.  Fields,  68  N.  Y. 
591  ;  People  v.  IngersoU,  Id.  1  ;  Maxmil- 
lian  V,  New  York,  62  N.  Y.  160." 

1  Peoples.  O'Brien,  Receiver  (Broadway 
Railway  Case),  111  N.  Y.  1  (1888)  ; 
Humma  v.  Potomac  Co.,  8  Pet.  285  ; 
Fletcher  v.  Peck,  6  Cranch,  185  ;  Sinking 
Fund  Cases  (arising  under  reserved  power 
to  amend  or  repeal  Pacific  Railway  acts), 


99  U.  S.  700  (1878)  ;  Greenwood  «. 
Freight  Co.,  105  U.  S.  18  (1881) ;  Detroit 
V.  Howell  Plank  Road  Co.,  48  Mich.  140, 
147. 

Broadvjay  Surface  Railway  Case :  While 
the  legislature  of  New  York,  under  the 
power  reserved  in  the  Constitution  **to 
alter  or  repeal,"  from  time  to  time,  laws 
under  which  corporations  are  formed,  and 
under  a  general  reserved  power  by  statute 
that  **  all  corporations  shall  be  subject  to 
alteration,  suspension,  and  repeal  in  the 
discretion  of  the  legislature,"  may  annul 
or  repeal  the  charter  of  a  corporation  or 
dissolve  it ;  yet  it  cannot,  by  virtue  of 
such  an  act,  or  any  act,  impair  or  affect 
the  property  or  property  rights  of  the  cor- 
poration. The  extent  and  limits  of  legis^ 
lative  power  over  corporations  and  their 
rights  and  the  rights  of  their  mortgagees, 
and  of  persons  having  contracts  with 
the  dissolved  corporations,  underwent  the 
most  thorough  and  deliberate  considera- 
tion of  the  Court  of  Appeals  of  New  York 
in  Broadway  Surface  Railway  Case.  Peo- 
ple r.  O'Brien,  Receiver,  et  al.^  Ill  N.  Y. 
1  (1888).  In  that  case  the  Broadway  Sur- 
face Railway  Company  was,  in  1884,  duly 
incorporated.  It  acquired  from  the  muni- 
cipal authorities  the  right  to  lay  down 
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to  property  rights  acquired  by  virtue  of  valid  municipal  grants ;  ^  and 
it  has  also  been  declared  in  respect  of  the  property  rights  of  muni- 
cipalities, though  as  to  this,  the  doctrine  remains,  perhaps,  to  be 
fully  settled,  defined,  and  its  limitations  ascertained  by  actual  judi- 
cial judgments.^    It  is  agreed  by  all  the  authorities  that  under  the 


tracks  and  to  ran  cars  over  Broadway 
from  the  Battery  to  Fourteenth  street  It 
was  authorized  by  statute  to  mortgage  its 
property  and  franchises,  and  also  to  make 
contracts  with  connecting  railroad  com- 
panies for  the  use  of  their  tracks.  It 
executed  mortgages  on  its  property  and 
franchises  to  secure  negotiable  bonds, 
which  were  sold  in  the  market.  After* 
wards  it  appeared  to  the  legislature  prob- 
able, if  not  certain,  that  the  corporation 
acquired  the  right  to  occupy  the  streets  by 
means  of  bribery  of  a  majority  of  the  board 
of  aldermen  ;  and  this  was  the  motive, 
doubtless,  that  led  the  legislature,  in  1886, 
to  repeal  the  charter  of  the  Broadway 
Company,  to  dissolve  ike  corporation,  and 
to  provide  for  winding  up  its  affairs  and 
disposing  of  and  distributing  its  property. 
The  opinion  of  the  court,  delivered  by 
Oh.- Judge  Ruger,  discusses  the  interest- 
ing questions  involved  with  learning  and 
marked  ability.  The  court  held  that  the 
franchise  of  the  corporation,  under  its 
charter,  and  the  grants  from  the  muni- 
cipal authorities  to  lay  down  tracks  and 
operate  its  railroad,  toas  a  property  right 
which  survived  the  dissolution  of  the 
corporation ;  so  were  the  rights  of  the 
corporation  under  its  contracts  with  con- 
necting railroads,  and  also  the  rights  of 
the  mortgagees  to  the  continued  use  of  the 
street  in  connection  with  the  railroad, 
under  the  municipal  consent  to  the  use 
thereof  for  railway  purposes.  The  8|)ecial 
provisions  of  the  rei)ealing  act  as  to  wind- 
ing up  the  affairs  of  the  dissolved  corpora- 
tion and  disposing  of  and  distributing  its 
property,  were  held  to  be  unconstitutional. 
»  R.  R.  Co.  V,  Delamore,  114  U.  S.  601 ; 
I^angdon  v.  Mayor,  &c.,  93  N.  Y.  129  ; 
People  V.  O'Brien,  supra,  and  cases  cited. 
Concerning  rights  acquired  under  muni- 
cipal grants  to  others,  Ruger,  0.  J.,  in  The 
People  v.  O'Brien,  supra,  speaking  of  the 
grant  by  the  corporation  of  New  York 
City  to  the  Broadway  Surface  Railway 
Company  to  use  the  streets  of  New  York 


for  its  railway,  says :  '*  Grants  similar  in  all 
material  respects  to  the  one  in  question 
have  heretofore  been  before  the  courts  of 
this  State  for  construction,  and  it  has  been 
quite  uniformly  held  that  they  are  grants 
in  fee  vesting  the  grantee  with  an  interest 
in  the  street  in  perpetuity  to  the  extent 
necessary  for  the  purposes  of  a  street  rail- 
road.    People  v.  Sturtevant,  9  N.  Y.  263  ; 
Davis  V.  The  Mayor,  Ac.,  14  N.  Y.  506  ; 
Milhau  V.  Sharp,  27  N.  Y.  611  ;  Mayor  v. 
Second  Ave.  R.  R.   Co.,  32  N.  Y.  261  ; 
Sixth  Ave.  R,  R.  Co.  «.  Kerr,  72  N.  Y. 
330.     Other  oases  are  also  reported  in  the 
books,  but  it  is  deemed  unnecessary  to  ac- 
cumulate authorities  on  this  point.  .  .  . 
We  are  therefore  of  the  opinion  that  the 
Broadway  Surface  Railroad  Company  took 
an   estate    in    perpetuity   in   Broadway 
througli  its  grant  from  the  city  under  the 
authority  of  the  Constitution  and  the  act 
of  the  legislature.     It  is  also  well  settled 
by  authority  in  this  State  that  such  a  right 
constitutes  property  within  the  usual  and 
common  signification  of  that  word.    Sixth 
Ave.  R.  R.  Co.  v.   Kerr,  72  N.  Y.    380  ; 
People  V.  Sturtevant,  9  N.  Y.  263.  .  .  . 
It  is,  however,  e^imestly  contended  for  the 
State  that  such  a  franchise  is  a  mere  li- 
cense or  privilege  etgoyable  during  the 
life  of  the  grantee  only,  and  revocable  at 
the  will  of  the  State.     We  believe  this 
proposition  to  be  not  only  repngnaut  to 
justice   and  reason,   but  contniTy  to  the 
uniform  course  of  authority  in  this  coun- 
try.   The  laws  of  this  State  haye  made 
such  interests  taxable,  inheritable,  aliena- 
ble, subject  to  levy  and  sale  under  execa- 
tion,  to  condemnation  under  the  exerciae 
of  the  right  of  eminent  domain,  and  in- 
vested them  with  the  attributes  of  prop- 
erty generally." 

^  Mayor,  &c.  v.  Second  Are.  B.  B.  Co., 
32  N.  Y.  261.  In  this  case  ^ivim,  J.» 
said  :  **The  rights  of  municipal  oorporm- 
tions  to  property  in  lands  and  its  nsuid 
incidents,  and  to  create  femes  and  ndlioed 
franchises,  are  quite  distinct  and  Mpaiate 
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power  to  repeal  the  charters  of  private  corporations  the  legislature 
cannot  take  away  property  acquired  under  the  operation  of  the 
charter;^  and  as  to  municipal  corporations  the  only  question  is 
whether  the  legislature  can  deprive  them,  or  rather,  perhaps,  their 

inhabitants,  of  their  property.     It  is  believed  by  the  author,  for  the 

reasons  suggested  in  this  chapter,^  that  while  the  legislature  has  full 

from  their  duties  as  legislatares,  having  pra,  Ruger,  C.  J.,  said  :  "  It  is  also  to  be 
aatbority  to  pass  ordiDances  for  the  con-  observed  that  in  none  of  the  provisions  for 
trol  and  government  of  persons  and  inter-  repeal  in  this  State  is  there  anything  con- 
ests  within  the  city  limits.  The  latter  tained  which  purports  to  confer  power  to 
are  powers  held  in  trust,  as  aU  legislative  take  away  or  destroy  property  or  annul 
powers  are,  to  be  used  and  exercised  for  contracts,  and  the  contention  that  the 
the  benefit  and  welfare  of  the  whole  com*  property  of  a  dissolved  corporation  is  for- 
munity,  while  the  former  are  property,  in  feited,  rests  wholly  upon  what  is  claimed 
the  ordinary  sense,  to  be  acquired  and  to  be  the  necessary  consequence  of  the 
conveyed  in  the  same  manner  as  natural  extinction  of  corporate  life.  We  do  not 
persons  acquire  and  transfer  property."  think  the  dissolution  of  a  corporation 
The  same  learned  juidge  said,  in  Brooklyn  works  any  such  effect.  It  would  not 
Cent.  R.  R.  Co.  v.  Brooklyn  tHty  R.  B.  naturaUy  seem  to  have  any  other  opera- 
Co.,  82  Barb.  364  :  *'  The  grant  to  the  tion  upon  its  contracts  or  property  rights 
City  Railroad  ComjMny  and  its  acceptance  than  the  death  of  a  natural  person  upon 
of  the  conditions  annexed,  with  the  duties  his.  Mumma  v.  Potomac  Co.,  8  Pet.  285. 
and  obligations  and  large  expenditures  re-  The.  power  to  repeal  the  charter  of  a  cor- 
suiting  therefrom,  would  seem,  therefore,  poration  cannot,  upon  any  legal  princi- 
to  invest  the  company  with  the  right  of  pie,  include  the  power  to  repeal  what  is  in 
property  in  the  franchise,  of  which  it  can-  its  nature  irrepealable,  or  to  undo  what 
not  be  deprived  without  its  consent  or  has  been  lawfully  done  under  power  law- 
against  its  will."  fully  conferred.     Butler  v.  Palmer,  1  Hill, 

^  See  cases  cited  in  note  1  to  this  sec-  835." 

tion.     In  Detroit  v.  HoweU  Plank  Road  A  legislative  grant  of  an  exclusive  right 

Co.,  43  Mich.  140,  147,  Cooley,  J.,  said  :  to  supply  gas  to  a  municipality  and  to  its 

"  It  is  immaterial  in  what  way  the  prop-  inhabitants,  through  pipes  and  mains  laid 

erty  was  lawfuUy  acquired,  whether  by  in  the  public  streets,  and  upon  condition 

labor  in  the  ordinary  vocations  of  life,  by  of  the  performance  of  the  service  by  the 

gift  or  descent,  or  by  making  profitable  grantee,  is,  after  acceptance  and  perform- 

use  of  a  franchise  granted  by  the  State  ;  It  ance  by  the  grantee,  a  contract  protected 

is  enough  that  it  has  become  private  prop-  by  the  Constitution  of  the  United  States 

erty,  and  it  is  then  protected  by  the  'law  against  suljsequent  State  legislation  which 

of  the  land.' "                                   *  impairs  it.  The  legislature,  however,  retains 

Speaking   of    the   reserved    power   to  its  police  power,  including  the  duty  to  pro- 

" amend  or   repeal"  the    charter  of  the  tect  the  public  health,  morals,  and  safety. 

Union  Pacific  Company,  Waite,  C.  J.,  in  New  Orleans  Gas  Company  v.  Louisiana 

the  Sinking  Fund  Cases,   99  U.  S.  700  Light  Company,  116  U.  8.  650  (1885)  ; 

(1878),   delivering    the    opinion    of  the  Louisville  Oas  Company  v.  Citizens'  Gas 

court,  said  :  '*  All  agree  that  it  cannot  be  Company,  115  U.  S.  688.    The  same  prin- 

used  to  take  away  property  already  ac-  ciple  applied  to  a  legislative  grant  of  an 

quired  under  the  operation  of  the  charter,  exclusive  right  to  supply  waier  to  a  munici' 

or  to  deprive  the  corporation  of  the  fruits,  polity  and  its  inhabitants.     New  Orleans 

actually  reduced  to  possession,  of  contracts  Water- Works    Company  v.   Rivers,   116 

lawfully  made."  U.  8.  674  (1885). 

In  same  case  (p.  78),  Strong,  J.,  defines  *  Ante,  sec.  M;  post,  sec.  69,  and  note, 
property.    In  The  People  v,  O'Brien,  fu- 
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power  of  legitimate  regulation  and  control,  it  cannot  deprive  tbem 
(that  is,  in  essence,  the  people  of  the  locality  at  whose  expexise  it 
has  been  acquired  or  for  whose  benefit  it  was  granted)  of  such  prop- 
erty. It  is  in  effect  fastened  with  a  trust  for  the  incorporated  muni- 
cipality as  long  as  the  legislature  suffers  it  to  live,  and  for  the  benefit 
of  the  people  of  the  locality  if  the  corporate  entity  which  represents 
their  rights  shall  be  dissolved. 

§  69  (41).    Legislatiye  power  over  Contracts  of  Municipality.  —  It 

is  an  interesting  question,  which  has  not  yet  arisen  for  judgment, 
whether  the  legislature  of  the  State  has  the  right,  in  virtue  of  its 
conti-ol  over  municipal  corporations,  to  annul  or  interfere  with  can- 
tracts  between  two  municipalities.  This  would  depend  perhaps  upon 
the  nature  of  the  contracts,  that  is,  w^hether  they  were  public  or 
corporate.  If,  however,  a  municipal  corporation  becomes  indebted, 
the  rights  of  the  creditor  based  upon  the  obligation  of  the  contract  can- 
not, it  is  clear,  be  impaired  by  any  subsequent  legislative  ensict- 
ment.^    Thus,  where  an  act  of  the  legislature  was  passed  to  provide 

1  Von    Hoffman  v.    Quincy,   4  Wall.  (1885) ;  United  States  v.  County  Court,  8 

535  (1866)  ;  approved  in  Wolff  v.  New  Fed.  Rep.  1.     Where  a  contract  was  made 

Orleans,  103  U.  S.  358 ;  Galena  v.  Amy,  by  a  municipal  corporation  while  a  law 

5  Wall.  705  ;  Amy  r.  Galena,  7  Fed.  Rep.  providing  a  remedy  by  compulBOiy  t&za- 

163  ;  and  see  Meriwether  v.  Garrett,  102  tion  was  in  force,  the  repeal  of  the  law 

U.    S.  472  ;  Butz  v.  Muscatine,  8  Wall,  and  the  adoption  of  a  new  ConetUutiom 

575  ;    I^e  County    v.    Rogers,    7  Wall,  forbidding  the  levy  of  a  tax  in  such  case, 

185  ;   Furman  v,   Nichol,    8   Wall.   44  ;  were  held  invalid  as  impairing  the  ob- 

Woodruff  V.    Trapnall,    10    How.   206  ;  ligation    of    the    contract      Sawyer   v. 

Bronsonr.  Kinsie,  1  How.  816;  Lansing  Concordia,  12  Fed.  Rep.  754. 
V,  County  Treasurer,  1  Dillon  Cir.  C.  R.         Where  there  is  a  mode  prescribed  by 

522  ;  Muscatine  r.  Railroad  Co.,  lb.  536  j  statute /or  levying  taxes  to  pay  the  prind* 

State  V,  Milwaukee,  25  Wis.  122  ;  Brook-  pal  and  interest  of  bonds  which  may  be 

lyn  Park  Comm'rs  v,  Armstrong,  45  N.  Y.  issued  by  municipal  corporations  in  aid  of 

234  (1871) ;   Soutter  v.  Madison  (act  for-  railroads,  it  is  considered  a  part  of  the  ob- 

bidding  city  to  levy  taxes  to  pay  judg-  ligation;  and  any  subsequent  change  of 

ments  held  void),  15  Wis.  30  ;  Western  it  by  the  legislature  which  substantially -^X 

Savings  Fund  Society  v,  Philadelphia,  31  modifife  that  mode  s6  aa  to  affect  rights0;f'^ 

Pa.  St.  175,  185  ;  San  Francisco  v.  Cana-  under  the  contract,  is  void  as  impairingSJZ 

van,  42  Cal.  541  (1872)  ;  Goodale  v.  Fen-  the  obligation  of  the  contract.     No  rulcsXA 

nell,  27  Ohio  St.  426  (1875)  ;   s.  c.  22  can  be  laid  down  as  to  what  constitates^^. 

Am.  Rep.  321.    The  ix)wer  of  taxation  by  such  impairment,  and  each  case  must  de-^^ 

a  municipal  corporation,  and  its  limitation  pend  upon  its  own  circumstances, 

at  the  date  of  a  contract,  become  a  part  of  bert  v.  Lewis,  122  U.  S.  284.     A 

the   contract,   and  continue  to  exist  in  made  with  a  municipal  corporation  apo< 

favor  of  a  creditor  under  such  contract  the  faith  of  taxes  to  be  levied,  cannot  \^       • 

without  re^rd  to  subsequent  reduction  of  altered  by  the  repeal  or  modification  »         m 

the  limitation  or  restriction  of  the  power,  the  power  of  the  municipality  to  levy  tW:^^ 

Morris  v.   State,   62  Tex.    728  ;    United  taxes  ;  such  legislation  is  void  for  bei«:     "^ 

States  V.  Port  of  Mobile,  12  Fed.   Rep.  an  impairment  of  the  obligation  of  a  co    -^^aj 

768 ;  Mobile  v,  Watson,  116  U.  S.  289  tract.    Nelson  v.  St.  Martin's  Parish,  1 
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for  the  payment  of  the  debts  of  a  municipal  corporation,  and  author- 
izing the  creation  of  a  sinking  fund,  to  be  deposited  and  applied 
in  a  particular  manner,  and  where  creditoi's  acting  thereunder 
have  surrendered  the  evidences  of  their  debts  and  received 
new  bonds,  for  the  payment  of  which  the  fund  stands  pledged 
by  the  act,  it  is  not  competent  —  because  it  impairs  the  obliga- 
tion of  contracts — for  a  subsequent  legislature,  in  providing  for 
the  liquidation  of  the  corporate  debts,  to  give  a  difl'erent  destin- 
ation to  the  sinking  fund  by  changing  the  depository  of  the 
fund.i 

So  where  the  effect  of  an  act  of  the  legislature  authorizing  a  city 
to  fund  its  Jloating  debt  was,  in  substance,  a  pledge  to  those  who 
surrendered  their  claims  and  received  new  obligations,  of  a  portion 
of  its  revenues  and  property,  to  be  applied  to  the  payment  of  its 
obligations  in  a  specified  mode,  this,  if  acted  on,  constitutes  a  contract 
which  cannot  be  materially  altered,  either  by  the  municipality  or 
the  legislature,  without  the  consent  of  the  creditors;  but  it  was 
held  that  a  subsequent  act,  simply  changing  the  mode  of  levying 


U.  S.  716  ;   Louisiana  v.  Pillsbury,  105 
U.  S.  278.  Post,  sec.  854. 

But  where,  by  the  change,  additional 
property  is  made  taxable  to  pay  the 
bonds,  a  levy  of  taxes  upon  both  species 
of  property  may  be  order^.  Cape  Girar- 
deau County  V.  Hill,  118  U.  8.  68.  Pre- 
vious to  1879  the  city  of  New  Orleans 
had  the  power  to  tax  for  general  pur- 
poses to  the  extent  of  12^  per  cent.  The 
Constitution  adopted  in  that  year  reduced 
the  limit  to  10  per  cent.  On  an  applica- 
tion for  a  maneUijmis  brought  by  a  judg- 
ment creditor  whose  judgment  was  founded 
upon  a  contract  entered  into  in  1878, 
the  Supreme  Court  of  that  State  held, 
that  the  power  of  taxation  as  it  existed  at 
the  date  of  the  eontraet  was  read  into  it, 
and  that  so  far  as  was  necessary  to  satisfy 
the  contract  the  power  of  taxation  had 
not  been  affected  by  the  new  Constitution; 
and  the  writ  was  issued  directing  the  levy 
of  a  tax  within  the  12^  per  cent  limit  to 
satisfy  the  judgment.  State,  ex  rel.  Mar- 
chand  v.  New  Orleans,  37  La.  An.  13. 
See,  also.  State,  ex  rel.  Thorn  v.  New  Or- 
leans, 37  La.  An.  528  ;  State  ex  rel.  Car- 
rifere  v.  New  Orleans,  86"  La.  An.  687  ; 
State,  ex  rel,  Stewart  v.  Police  Jury,  34 
^.  An.  673.  In  a  later  case,  upon  a 
similar  aiiplication,  where  the  judgment 


was  based  upon  a  contract  entered  into  in 
1874,  a/ler  the  adoption  of  an  amendment 
to  the  Constitution,  providing  that  the 
city  should  not  increase  its  debt  under 
any  pretext,  and  forbidding  the  drawing 
of  waiTauts  except  against  cash  actually 
in  the  treasury,  it  was  held,  by  the  same 
court,  that  the  contract  was  restricted  as 
to  satisfaction  to  the  revenues  of  the  year, 
and  imposed  no  obligation  upon  the  city 
to  exercise  in  the  future  the  power  of  taxa- 
tion possessed  by  it  at  that  time  ;  and  it 
was  also  held  that  the  provision  in  the 
Constitution  of  1879  limiting  the  rate  of 
taxation  to  10  per  cent  was  not  a  violation 
of  the  obligation  of  the  contract  It  re- 
fused to  compel  the  city  to  levy  a  tax  in 
excess  of  that  limit.  State,  ex  rel.  Gas 
Light  Co.  V.  New  Orleans,  37  La.  An. 
436. 

Further,  see  chapter  on  Contracts, 
post,  sec.  511  et  seq.  For  effect  of  judi- 
cial determination  of  the  law  at  the 
time  a  contract  is  entered  into,  see 
post,  sec.  517. 

^  Liquidators  v.  Municipality,  6  La.  An. 
21  (1851).  As  to  sinking  fund,  see  Terry 
V,  Bank,  18  Wis.  87  ;  post,  chapter  on 
Charters.  Fraudulent  transfers  of  prop- 
erty by  municipal  corporations.  Smith  o. 
Morse,  2  Cal.  524. 
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taxes,  and  which  did  not  and  could  not  affect  the  result  or  impair 
the  security  of  the  creditors,  was  not  invalid.^ 

So,  also,  where  the  legislature  authorized  an  indebted  city  to  issne 
bonds  to  a  specified  amount,  in  payment  of  a  like  amount  of  its 
outstanding  bonds,  and  among  other  provisions,  plainly  intended  to 
induce  creditors  to  make  the  exchange,  was  one  prohibiting  the  city 
from  thereafter  issuing  its  bonds,  "  except  in  payment  of  its  bonded 
debt,"  and  this  authority  having  been  acted  on,  the  arrangement 
accepted  by  the  creditors,  and  new  bonds  issued,  it  was  decided  by 
the  Supreme  Court  of  Wisconsin  that  the  prohibition  againd  the 
issue  of  further  bonds  constituted,  in  favor  of  the  holders  of  the  new 
bonds,  a  contract  which  the  legislature  could  not  impair  by  a  subse- 
quent enactment  authorizing  the  municipality  to  issue  additional 
bonds  for  other  purposes.^ 

§  70  (42).  Same  subject.  —  But  authority  to  a  city  to  borrow 
money,  and  to  tax  all  the  property  therein  to  pay  the  debt  thus 
incurred,  does  not  necessarily  deprive  the  State  of  the  power  to  modify 
taxation  so  as  to  exempt  portions  of  the  property,  if  the  rights  of 
creditors  be  not  thereby  impaired.*     So  authority  given  in  a  railroad 

^  People  V.  Bond,  10  Cal.  563  (1S58).  ever,   it  is  to  be  remembered  that  the 

And    see   People  v.    Wood,    7   Cal.   579  legislative  power,  as  respects  creditors,  is 

(1857)  ;  Brooklyn  Park  Comm'rs  v.  Arm-  restrained  by  the  provision  of  the  Federal 

strong,  45  N.  Y.  284  (1871).  Constitution  that  no  State  shall  pass  any 

^  Smith  V,  Appleton,  19  Wis.  468  (1865).  act  impairing  the  obligation  of  contracts. 

Text  cited  and  approved.     Mount  Pleas-  *  Oilman  v,  Sheboygan,  2   Black,  510 

ant  V,  Beckwith,  100  U.  S.  514.     Extent  (1862)  ;  Muscatine  v.  RaUroad  Co.,  1  Dil- 

of  legislative  power  over  municipal  indebt-  Ion  C.  C.  536  ;  Seibert  v,  Lewis,  122  U.  8. 

edness  as  against  the    municipality,   see  284  (1886)  ;  Goodale  v.  Fennell,  27  Ohio 

aty  V.  Larason,  9  Wall.  477  ;  and  read,  St.  426  (1875)  ;  s.  c.  22  Am.  Rep.  321  ; 

in  connection  therewith,  Campbell  v.  Ee-  holding  a  subsequent  act  restricting  power 

nosha,  5  Wall.   194,  in  effect  overruling  of  assessment  inoperative  against  a  oon- 

the  practical  application  of  Foster  v,  Ke-  tractor  who  had  agreed  to  take  his  pay- 

nosha,   12  Wis.  616  (1860).     Further  as  ment  in  assessments. 

to   rights  of  creditors^   see  post,  chapters  As  against  a  municipal  oorponUum,  the 

on  Charters,    Contracts,  and  Mandamus,  legislature  may,  it  has  been  decided  by 

Youngs  V.  Hall,  9  Nev.  212.  the  Supreme  Court  of  Missouri,  rqfteal  tit 

When  the  performance  of  the  obligation  powers  to  levy  and  collect  wharfage,  al- 

of  a  public  or  municipal  corporation  has  though  the  proceeds  of  the  public  whaif 

been  rendered  impossible  by  act  of  the  law^  had  been    pledged    by  the    corporatioD, 

as,  for  example,  by  a  subsequent  statute,  under  legislative  authority,  as  a  fund  in 

the  obligation  is  discharged,  and  no  action  connection  with  other  revenues  for  the 

against  the  coq)oration  will  lie  thereon,  payment  of  bonds  issued  for  money  bor- 

This  principle  is  well  exemplified  in  Brown  rowed  by  the  corporation  to  maintain  and 

V,   Mayor  &c.   of   London,   9  Com.    B.  improve  the  wharf.      After  the  iasae  of 

(y.  8.)  726  (1861),  respecting  the  liabil-  such  bonds,  which  were  outstanding,  and 

ity  of  London  on  bonds  payable  out  of  after  the  passage  of  a  subsequent  act  n- 

tolls  and  duties  levied  on  vessels  navigat-  pealing  all  acts  which  authorized  the  mn- 

ing  the  Thames.     In  this  country,  how-  nicipality  to  collect  wharfage,  it  sued  the 
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charter  to  a  county  to  take  stock  and  issue  bonds  therefor,  if  a  ma- 
jority of  the  voters  so  determine,  is  not  a  contract,  but  a  mere  au- 
thority conferred  upon  the  county  in  its  public  capacity,  and  may 
be  repealed  after  a  vote  at  any  time  before  the  subscription  has  been 
made,^  or  agreed  to  be  made.' 

§  71  (43).  LegiBlatiTe  power  over  Public  Property  of  Municipality. 
—  The  legislature,  as  the  trustee  for,  and  the  representative  of,  the 
general  public,  has  full  control  over  the  pvhlic  property  and  the  public 
rights  of  municipal  corporations.  Accoi-dingly,  it  may  authorize  a 
railroad  company  to  occupy  the  streets  in  a  city  without  its  consent 
and  without  payment  to  it ;  ^  but  it  could  not,  probably,  authorize 
the  taking  of  the  private  property  of  a  city  by  a  railroad  company, 
except  for  public  pui'poses,  and  upon  compensation  being  made.^ 

defendant  for  refusing  to  pay  wharfage,  604  (1874)  ;  Shelby  Co.  p.  Cnmberland  & 

on  the  ground  that  the  repealing  act  was  C.  K.  R.  Co.,  8  Bush  (Ky.),  299. 

unconstitutional ;  but  the  Supreme  Court,  In  California  it  is  held  that  while  the 

assimilating  the  case  to  that  of  Oilman  p.  legislature  cannot  require  the  creditors  of 

Sheboygan,  2  Black,  510,  and  distinguish-  a  county  to  surrender  their  evidences  of 

\xi^  it  from  Von  Hoffman  v.  Quincy,  4  indebtedness,  and  accept  new  ones  ditfer- 

WalL  535,  held  that  the  city  could  not  ent  in  terms  from  the  old,  it  may  refuse  to 

recover.     The  language  of  the  judge  de-  provide  funds  to  pay  any  portion  of  the 

liveriog  the  opinion  would  seem  to  imply  old  indebtedness,  unless  the  creditors  will 

that  the  repecding  act  would  not  be  invalid  accept  new  evidences  in  place  of  the  old, 

as  to  creditors  unless  other  funds  should  and  for  a  less  sum,  and  that  there  is  no 

prove  insufficient ;  but  it  should  be  ob-  constitutional  objection  to  a  law  which 

served  that  this  was  not  a  point  adjudged  provides  a  county  fund,  out  of  which  the 

in  the  case.    St  Louis  v.  Shields,  52  Mo.  holders  of  county  indebtedness  can  obtain 

851  (1873).  50  per  cent  of  the  nominal  value  of  their 

^  Aspinwall  v.  County  of  Jo  Daviess,  demands,  whenever  they  may  choose  to 

22  How.  864  (1859).     When  such  repeal  accept  the  same.      People  v.  Morse,   43 

is  effectual,  see  People  v.  Coon,  25  Cal.  Cal.  534  (1872). 

635  ;  Union  Pacific  Railroad  Co.  v,  Davis  ^  Town  of  Concord  v.  Portsmouth  Sav. 
(bounty,  6  Kan.  256  (1870);  compare  Town  Bank,  92  U.  S.  625.  More  fully  on  this 
of  O>ncord  v.  Portsmouth  Sav.  Bank,  92  subject,  see  infiu^  chapter  xiv.  on 
U.  S.  625  ;  infrct,  chapter  on  Contracts.  Contracts. 
In  The  Sute  9.  Meller,  67  Mo.  604,  it  was  *  Post,  sec.  701  et  $eq, 
held  by  the  Supreme  Court  of  that  State  ^  Ante,  sec  68,  and  note,  sec  68,  a, 
that  while  municipal  corporations  cannot,  and  notes  ;  see  post,  sees.  72,  73.  Dar- 
as  between  the  legislature  and  themselves,  lington  v.  Mayor,  &c.,  31  N.  Y.  164 
place  their  privileges  on  the  groimd  of  (1865) ;  Reynolds  v.  Stark  County,  5 
contract,  yet  where  the  State  creates  a  Ohio,  204  ;  5  Ohio  St.  113  ;  Clinton  v, 
municipal  corporation,  and  through  it  con-  Bailroad  Co.,  24  Iowa,  455  (1868) ;  Louis- 
tracts  with  a  third  person,  whereby  rights  ville  v.  University  of  Louisville,  15  B. 
become  vested  in  the  latter,  it  is  beyond  Mon.  642  (1855) ;  Portland  &  W.  V.  R. 
the  power  of  the  State  to  impair  the  obli-  R.  Co.  v.  Portland,  14  Oreg.  188.  See  fur- 
gations  of  the  contract  when  the  contract  ther,  chapter  on  Streets  and  on  Dedication, 
tt  subscribe  for  stock  is  completed.  "C.  k  post ;  People  v,  Kerr,  27  N.  Y.  188  ;  Mer^ 
O.  B.  R.  Co.  V.  Barren  Cc,  10  Bush  (Ky.),  cer  v.  Railroad  (3o.,  36  Pa.  St  99  ;  Mayor, 
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It  may  autliorize  corporations  to  make  contracts,  but  it  is,  perhaps, 
more  doubtful  Low  far  it  can  compulsorily  make,  iu  the  legal  sense 
of  the  word,  contracts  for  them,  since  the  essence  of  a  contract  con- 
sists in  the  agreement  of  the  parties.^  And  on  this  view  it  has  been 
held,  in  Vermont,  that  the  legislature  cannot  tvithotU  the  consent  of  a 
municipal  corporation,  appoint  an  agent  for  it,  and  authorize  him,  as 
such  agent,  to  purchase  property  and  bind  the  corporation  to  pay 
for  it.^  So  the  Supreme  Court  of  Illinois  has  decided  that  the  le- 
gislature, under  peculiar  provisions  in  the  Constitution  of  that  State, 
has  no  power  to  compel  a  city  to  incur  a  debt  against  its  wilL' 

etc.  V.  Hopkins,  13  La.  326  ;  New  Orleans,  Am.  Rep.  662,  referred  to  infra,  sec.  75, 

&c.  Railroad  Co.  v.  New  Orleans,  26  La.  and  note.    And  see  Philadelphia  v.  Field, 

An.  517;   lb.   478   (1874);    Reading  v.  58  Pa.  St.   820  (1868).     Post,  sec.  831, 

Commonwealth,  11  Pa.  St.  196  ;  post,  sec.  note  ;  sec.  72  et  seq,     Hasbrouck  v.  Mil- 

701  et  8cq.  waukee,  13  Wis.  37  ;  Mills  v,  Charlton, 

1  Cooley  on  Taxation  (2d  ed.),  688  et  29  Wis.  400. 
aeq.,  where  the  subject  is  discussed  and  the        *  Cairo  &  St.  Louis  R.  R.  Co.  v.  City 

leading  cases  referred  to.  of  Sparta,  77  III   605  (1875)  ;  People  v. 

«  Atkius  V,  Randolph,  31  Vt.  226  Chicago  (Lincoln  Park  Case),  51  IIL  17 
(1858).  The  case  was  this :  Plaintiff  (1869)  ;  People  v.  Salomon  (South  Park 
sued  the  town  of  Randolph  in  assumpsit  Case),  lb,  37  ;  Harard  v.  Drainage  Com- 
for  liquor  sold  to  an  ''agent"  appointed  pany,  lb.  130.  Though  the  reasoning  of 
by  the  county  commissioners  to  purchase  the  court  is  general,  yet  the  point  decided 
liquors  (under  the  act  of  1852,  *'  to  pre-  — that  the  city  could  not  be  compelled  to 
vent  the  traffic  in  intoxicating  liquors"),  contract  a  debt  against  its  consent  —  was 
at  the  expense  of  the  town  for  which  he  influenced  by,  if  it  does  not  rest  upon,  a 
was  appointed.  The  town  never  gave  any  constitutional  provision  (art.  ix.  sec  5), 
as.<icnt,  express  or  implied,  to  this  appoint-  which  was  construed  to  restrict  the  legis> 
ment ;  nor  did  it  receive  any  benefit  from  lature  from  granting  the  right  of  local  or 
the  sale  of  the  liquors,  or  have  any  knowl-  corporate  taxation  to  any  other  than  the 
edge  that  the  agent  was  purchasing  liquors  corporate  authorities  of  the  municipality 
on  its  credit.  The  court  held  the  act  or  district  to  be  taxed.  In  Illinois  an  act 
of  1852  unconstitutional,  and  that  the  authorizing  police  commissioners  to  issue 
plaintiffs  could  not  recover.  The  decision  certificates  of  indebtedness  mthout  its  con- 
was  put  mainly  upon  the  ground  that  the  sent  is  unconstitutional.  People  v.  Can- 
legislature  could  not  authorize  a  binding  ty,  55  111.  33 ;  ante,  sec  60  ;  People  v. 
contract  to  be  made  creating  a  debt  against  McAdams,  82  IIL  356  ;  Park  Comm'n  r. 
a  public  corporation  without  its  consent.  Tel.  Co.,  103  111.  33.  Compare  Darlington 
BrMnett,  J.,  dissented,  not  on  the  ground  v.  Mayor,  &c.  of  New  York,  31  N.  Y. 
that  the  corporation  was  bound  by  force  of  164.  See  Dunnovan  v.  Green,  57  111.  63; 
any  contract,  but  because  the  act  of  1852  Sinton  v.  Ashbury,  41  Cal.  525  (1871). 
imposed  a  duty  upon  the  towns,  as  mxtni'  In  California  it  is  held  that  the  legislo- 
cipdl  corporations^  to  pay  for  the  liquors,  ture  may  empower  the  authorities  of  a  city 
and  this  for  public  purposes,  and  to  carry  to  purch&se  an  agricultural  park,  and  to 
o\xi  2i  police  regulation.  Chief- Justice  issue  its  bonds  in  payment  therefor,  and  to 
Denio  criticises  this  case,  and  considers  it  levy  a  tax  for  their  payment.  Sonoma 
as  "standing  upon  no  principle."  Dar-  County  Bank  v,  Fairbanks,  62  QbL  196. 
lingtou  V,  Mayor,  &c.  of  New  York,  31  Infra^  sec.  72  et  seq, 
N.  Y.  164,  205  (1865).  On  the  other  The  general  propositions  in  the  text  ets 
hand  it  is  approved  by  Lyon,  J.,  in  State  to  the  restrictions  on  legidaH99  power  over 
V,  Tappan,  29  Wis.  664  (1872)  ;  s.  o.  9  municipal  ca77>oni^i(ms  will  be  found  to  be 
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§  72.  Compulsory  Contracts ;  Detroit  Park  Case.  —  The  Supreme 
Court  of  Michigan,  in  a  case  arising  under  a  stattUe  r dating  to  a  pulh 
lie  park  for  the  city  of  Detroit,  which  created  a  Board  of  Park  Com- 
missioners for  the  city,  the  act  naming  the  commissioners  and 
investing  them  with  power  to  acquire  by  purchase  the  necessary 
lands,  at  a  cost  not  exceeding  $300,000,  and  imperatively  requiring 
the  city  council,  without  its  assent  to  the  appointment  of  the  com- 
missioners or  to  the  purchase  of  the  lands  by  them  selected,  to  pro- 
vide the  money  to  pay  therefor  by  the  issue  and  sale  of  the  bonds 
of  the  city,  held  that  iJie  city  could  not  he  compelled  against  tlie  will 
of  the  council,  to  issue  its  bonds  ;  and  the  decision  was  placed  on  the 
ground  that  a  park  was  purely  a  matter  of  local,  as  distinguished 
from  State,  concern,  and  that  it  was  beyond  legislative  competency 
to  coerce  a  municipal  coi*poration  to  contract  a  debt  for  local  pur- 
poses without  its  consent.^ 

sustained  by  the  following  cases  :  Atkins  performance  of  local  duties,  either  by  em- 
r.  Randolph,  81  Vt,  226  (1868)  ;  White  ploying  local  officers  for  the  purpose,  or 
V.  Fuller,  39  Vt.  193  ;  Louisville  v.  The  through  agents  or  officers  of  its  own  ap- 
University,  15  B.  Mon.  642 ;  Western  pointment  .  .  .  The  proposition  which 
Savings  Fund  Society  v.  Philadelphia,  31  asserts  the  amplitude  of  legislative  control 
Pa.  St.  175,  185 ;  Montpelier  v.  East  over  municipal  corporations,  when  con- 
Montpelier,  29  Vt.  12  ;  Poultney  v.  Wells,  fined,  as  it  should  be,  to  such  corporations 
1  Aik.  (Vt)  180  ;  Trustees  v.  Winston,  5  as  agencies  of  the  State  in  its  government. 
Stew,  k  Port.  (Ala.)  17  ;  Norris  ».  Trus-  is  entirely  sound.  They  are  not  created 
tees  Abingdon  Academy,  7  Gill  ft  Johns,  exclusively  for  that  purpose,  but  have 
(Md.)  7  ;  Regents  of  University  v,  Wil-  other  objects  and  purposes  peculiarly  local, 
liams,  9  Gill  k  Johns.  365  ;  Tnistees  of  and  in  which  the  State  at  large,  except  in 
Acatlemy  v,  Aberdeen,  13  Sm.  ft  M.  21  conferring  the  power  and  regulating  its 
Miiis.  645  ;  Brunswick  v.  Litchfield,  2  Me.  exercise,  is  legally  no  more  concerned  than 
(*2  Greenl.)  28,  32.  it  is  in  the  individual  and  private  con- 
^  People,  ex  rd.  Park  Comm'rs  v.  Oom-  cems  of  its  several  citizens.  Indeed  it 
mon  Council  of  Detroit  (mandamus  to  would  be  easy  to  show  that  it  is  not  from 
compel  the  council  to  raise  money  to  pay  the  standpoint  of  State  interest,  but  from 
for  lands  for  the  park),  28  Mich.  228  that  of  local  interest,  that  the  necessity  of 
(1873)  ;  s.  0.  15  Am.  Rep.  202.  The  incorporating  cities  and  villages  most  dis- 
groimd  upon  which  the  judgment  in  the  tinctly  appears.  State  duties  of  a  local 
Detroit  Park  Case,  just  mentioned,  rests,  nature  can  for  the  most  part  be  very  well 
as  appears  by  the  opinion  of  the  court  de-  performed  through  the  usual  township  and 
livered  by  Cooley,  J.,  is  that  a  municipal  county  o]*ganizations.  It  is  because, 
corporation  like  that  of  Detroit  will  be  where  an  urban  population  is  collected, 
found  to  be  in  part  a  mere  public  agency  many  things  are  necessary  for  their  com- 
of  the  State,  and  in  part  possessed  of  pecu-  fort  and  protection  which  are  not  needed 
liar  and  local  franchises  and  rights  which  in  the  country,  that  the  State  is  then 
appertain  to  it  as  legal  personality  for  its  called  upon  to  confer  larger  powers  and  to 
private  (as  distinguished  from  the  pithlie)  make  the  locality  a  subordinate  common- 
advantage.  It  is  admitted  that  "  in  all  wealth.  ...  It  is  a  fundamental  prin- 
matters  of  general  concern  there  is  no  ciple  in  this  State,  recognized  and  perpet- 
local  right  to  act  independently  of  the  uated  by  express  provision  of  the  Constitu- 
State,  .  •  .  and  the  State  may  exercise  tion,  that  the  people  of  every  hamlet,  tovm, 
compulsory  authority,    and    enforce   the  a-nd  city  of  the  State  are  entitled  to  tJte  hetiS' 
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§  73.  Same  subject.  —  The  judgment  of  this  able  court  in  the  De- 
troit Park  Case,  as  well  as  the  argument  of  the  eminent  judge  in 
the  opinion  by  which  it  is  supported,  is  in  the  author^s  judgment 
not  only  sound,  but  it  is  in  accordance  with  the  weight  of  judicial 
expression  on  the  subject.^  There  are  difficulties  attendhig  the 
assertion  of  unlimited  legislative  power  over  municipalities,  and 
difficulties,  also,  in  assigning  limits  to  that  power.  The  l^slative 
power  of  the  State  ought  to  be  at  all  times  comprehensive  enough 
and  penetrating  enough  to  enforce  all  duties  and  to  redress  all  evils. 
Abuses  will  inevitably  arise  which  nothing  but  legislative  surgery 
can  remedy.  It  seems  to  be  right  and  just  that  the  citizens  of 
Detroit  should  not  be  compelled  to  incur  a  large  debt  for  a  park, 
which  after  all  is  a  matter  of  luxury  and  ornament  rather  than  a 
prime  necessity.  But  change  the  instance.  Suppose  the  city  should 
refuse  to  provide  a  system  of  sewers  or  drainage,  whereby  the  health 
of  its  people  was  injuriously  affected :  may  it  say  that  this  does  not 
concern  the  people  of  the  State  outside  the  city,  that  it  is  peculiarly 
a  local  matter,  and  therefore  is  beyond  the  power  of  the  State  to 
compel  the  city  to  make  such  a  provision,  and  to  raise  the  necessary 
taxes  or  make  the  necessary  assessments  to  that  end  ?  On  the  whole, 
the  question  whether  a  city  may  he  cmnptlled  to  create  a  debt  or  lia- 
bility against  its  wUl  must  be  answered,  we  think,  with  reference 

fits  of  local  self-government.  But  authority  tionable  of  all  has  been  this :  that  the 

in  the  legislature  to  determine  what  shall  people  shall  vote  the  taxes  they  are   to 

be  the  extent  of  the  capacity  in  a  city  to  pay,  or  be  permitted  to  choose  representa- 

acquire  and  hold  property  is  not  equivalent  tives  for  the  purpose." 
to,  and  does    not    contain    within    itself         Supra,  sec.  71  n.     Oallam  v.  Saginaw, 

authority  to  deprive  the  city  of  property  60  Mich.  7,  cited  infra,   sec.  140,   note. 

actually  acquired  by  legislative  permission.  See,  also,  Detroit  v.  Plank  Road  Co.,  43 

As  to  property  it  thus  holds  for  its  own  Mich.   140  ;   Mayor  v.  Park  Comm'rs,  44 

private  purposes,  a  city  is  to  be  regarded  Mich.    602,  cited  infra,  sec.    665,    note, 

as  a  constituent  in  State  government,  and  The  city's  ownership  of  gas  works  is  in 

is  entitled  to  the  like  protection  in  its  its  local  or  private,  as  distinguiuhed  from 

jiroperty  rights  as  any  natural  person  who  its  public  character.     "Western  Sav.  Fund 

is  also  a  constituent.     The  right  of  the  Soc.   v,   Philadelphia,    31   Pa.    St.    183. 

State  is  a  right  of  regulation,  not  of  ap-  **  Provisions  for  local  conveniences  for  the 

propriatvm.      It  cannot  be  deprived   of  citizens,  like  water,  light,  public  grounds 

such  property  without  due  process  of  law.  for  recreation,  and  the  like,  are  manifestly 

And  when  a  local  convenience  or  need  is  matters  which  are  not  provided  for  by 

to  be  supplied  in  which  the  people  of  the  municipal  corporations  in  their  politicid 

State  at  large,  or  any  portion  thereof  out-  or  governmental  capacity,   but    in    that 

side  the  city  limits,  are  not  concerned,  quasi  private  capacity  in  which  they  act 

the  State  can  no  more  by  process  of  taxa-  for  the  benefit  of   their  corporators  ex- 

tion  take  from  the  individual  citizens  the  clusively."     Cooley  on  Taxation  <ad  ed.), 

money  to  purchase  it,  than  they  could,  if  688. 

it  had  been  procured,  appropriate  it  to  the         ^  See  supra^  sec  68,  and  note  ;  tec  68  a» 

State  use.      .  .  From    the  very  dawn  of  and  notes, 
our  liberties  the  principle  most  nnques- 
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not  only  to  the  constitutional  provisions  of  the  State,  but  to  the 
nature  of  the  purposes  for  which  the  debt  or  liability  is  to  be 
incurred. 

§  74  SaiiM  aabjeot  —  Thus,  if  there  is  no  special  limitation  in  the 
Constitution,  and  the  debt  or  liability  is  one  to  be  incurred  in  the 
discharge  of  a  public  or  State  duty,  which  it  is  proper  for  the  legis- 
lature to  impose  upon  the  municipality,  it  can  constitute  no  objection 
to  the  validity  of  the  Act  that  the  debt  or  liability  is  to  be  created 
'  without  its  consent.  Accordingly,  in  the  absence  of  constitutional 
restriction,  it  has  been  decided,  and  the  decision  is  doubtless  correct, 
that  it  is  eampeterU  for  the  legislature  to  direct  a  municipal  corpora" 
tion  to  build  a  bridge  over  a  navigable  watercourse  unthin  its  limits, 
or  the  State  may  appoint  agents  of  its  own  to  build  it,  and  em- 
power them  to  create  a  loan  to  pay  for  the  structure,  payable  by 
the  corporation.^  Thus  also,  since  municipal  corporations  are  instru- 
ments of  government,  created  for  political  purposes,  and  subject  to 
legislative  control,  and  since  it  is  one  of  the  ordinary  duties  of  such 
corporations,  under  legislative  authority,  to  make  and  keep  in  repair 
the  streets  and  highways  and  bridges  connected  therewith,  the  Court 
of  Appeals  in  Maryland  susteined  an  act  mandatory  in  its  terms, 
which  not  only  empowered  but  required  the  dty  of  Baltimore  in  its 
corporate  capacity  to  take  charge  of  and  maintain  as  a  public  highway 
a  specified  bridge  unthin  that  city^  and  enforced  the  duty  created  by 
the  act  of  mandamus.'    But  the  legislature  cannot  by  an  imperative 

1  Philadelphia  v.  Field,  58  Pa.  St.  320  therein,  (he  Ugislaturt  may  require  it  to 
1868),  approving  Thomas  v.  Leland,  24  issue  its  bands  to  pay  stick  indebtedness. 
Wend.  65 ;  Guilder  v.  Otsego,  20  Minn.  Jefferson  County  v.  People,  5  Neb.  136 
74  (1873) ;  supra,  sec.  64,  note,  and  cases  (1876).  The  power  of  the  legislature  oyer 
cited.  United  States  v.  B.  &  0.  B.  R.  municipal  contracts  and  liabilities  was 
Co.,  17  Wall.  322  (1872)  ;  post,  sec.  776 ;  very  fully  considered  in  The  People  v. 
Carter  v.  Bridge  Proprietors,  104  Mass.  Batchellor,  63  N.  Y.  128  (1878)  ;  s.  c.  18 
236(1870).  But  the  legislature  would  not,  Am.  Rep.  480,  and  the  conclusion  was 
of  course,  possess  such  extensive  powers  reached  that  while  municipalities  may  be 
over  a  private  corporation.  Erie  v.  Canal,  compelled  by  the  legislature,  without  their 
59  Pa.  St.  174.  Public  highways  and  consent,  to  construct  and  maintain  im- 
bridges  are  matter  of  general,  or  State,  provements  of  a  public  character,  and 
rather  than  of  municipal  concern.  Cooley,  even  enter  into  contracts  for  this  purpose, 
Taxation  (2d  ed.),  682.  A  city  street,  they  could  not  be  compelled,  mthout 
however,  while  its  character  is  chiefly  their  consent  or  that  of  their  taxable  in- 
public,  has  also  a  local  and  peculiar  and  habitants,  to  become  stockholders  in  a 
gccofi-public  or  corporate  character ;  which  railway  corporation  ;  and  therefore  a  man- 
ia shown  in  chap,  xviii.  on  Streets  and  datory  statute  requiring  a  municipal  or 
chap,  xxiii.  on  Actions.  public  corporation  to  subscribe  for  stock  in 

*  Pumphrey  v.  Baltimore,  47  Md.  146.  a  railioay  corporation,  and  issue  its  bonds 

A  gounty  bang  justly  indebted  under  a  con-  in  payment  therefor,  without  such  consent, 

tract  for  the  erection  of  public  buildings  was  unoonstUuHonal.     The    opinion   of 
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statute  compel  a  municipality,  without  its  consent  or  that  of  its  in- 
habitants, to  create  a  debt  to  aid  in  the  construction  of  a  railway.^ 

§  74  a.  Same  subject.  Compulsory  liability  ;  City  HaU  building 
in  PhUadelphia.  —  If  the  legislature  has  unlimited  power  to  deter- 
mine for  what  purposes  and  in  what  amounts  indebtedness  charge- 
able upon  a  municipality  and  payable  by  its  inhabitants  may  be 
created  vnthout  tlieir  consent  or  that  of  their  local  authorities,  it  is  a 
power  of  such  a  nature  as  to  be  certain  to  lead  to  abuse  and  oppres- 
sion. This  is  strikingly  illustrated  by  the  experience  of  the  city  of 
Philadelphia,  which  it  is  profitable  to  record  for  instruction  and  warn- 
ing. At  an  early  day  the  Supreme  Court  of  Pennsylvania,  under 
the  lead  of  Chief-Justice  Gibson,  asserted,in  a  great  variety  of  cases, 
a  measure  of  legislative  power  almost  as  unlimited  as  that  of  Parlia- 
ment. It  came  to  be  the  accepted  doctrine  in  that  State,  that 
municipalities  held  not  only  their  existence  but  all  of  their  rights 


GroveVf  J.,  contains  a  valuable  review  of 
many  of  the  leading  decisions  upon  the  ex- 
tent of  legislative  control  over  municipali- 
ties.  And  the  case  is  distinguished  from 
The  People  v.  Flagg,  46  N.  Y.  401,  where  a 
mandatory  act  of  the  legislature,  requir- 
ing the  town  of  Yonkers,  without  its  con- 
sent, to  issue  bonds  to  raise  money  to  be 
expended  in  the  construction  of  highways 
in  the  town,  was  held  to  be  constitutionaL 
The  case  of  Batchellor  was  also  dis- 
tinguished, or  attempted  to  be,  from  the 
decisions  of  the  Supreme  Court  of  the 
United  States  and  of  the  State  courts,  to 
the  effect  that  railway  corporations  are 
public,  and  erected  for  public  purposes  in 
such  a  sense  as  that  the  taxing  power  may 
be  employed  to  aid  in  their  construction, 
unless  there  is  some  special  limitation  in 
the  Constitution  of  the  particular  State. 
The  case  of  People  v.  Flagg,  supra,  was 
decided  before  the  constitutional  amend- 
ment of  1874,  prohibiting  local  legislation 
on  the  subject  of  laying  out  and  working 
highways,  but  permitting  such  power  to 
be  delegated  to  the  local  authorities  by 
general  laws.  People  v.  Supervisors,  112 
N.  Y.  585  (1889),  distinguishing  People  ». 
Flagg.  See  Town  of  Flatbush,  In  re, 
60  N.  Y.  898  (1875),  cited,  ante,  sec.  63, 
note  ;  Jensen  v.  Supervisors,  47  Wis.  298  ; 
post,  sec.  881,  note. 

In  the  Brooklyn  and  New  York  Bridge 
Case,  the  court  of  appeals  have  declared 


that  the  erection  of  a  bridge  to  conned  ttoo 
cities  may  be  a  **city  purpose,"  for  which 
indebtedness  may  be  incurred  under  the 
late  constitutional  amendment  upon  that 
subject.  In  deciding  such  a  qnestioii  the 
court  said  that  great  weight  shoold  be 
given  to  the  determination  of  the  legisla? 
ture.  A  constitutional  provision  that  no 
county,  city,  or  town  shaU  give  money  or 
loan  its  credit  to  any  individaal  or  cor- 
poration, or  become  the  owner  of  cor- 
porate stock  or  bonds,  is  not  in  conflict 
with  a  statute  authorizing  two  cities  al- 
ready owning  stock  in  a  company  oi]gan- 
ized  to  build  a  bridge  between  such  cities, 
to  become  the  owners  of  the  whole  stock, 
by  purchasing  the  stock  of  the  private 
stockholders,  or,  in  case  of  a  failure  to 
agree,  by  taking  it  by  eminent  domain. 
A  statute  authorizing  the  erection  of  a 
certain  bridge,  provided  that  the  tmstees 
should  call  on  the  cities  who  were  to  jiay 
for  it  for  the  funds  necessary,  "  pirovided, 
however,  that  the  whole  amount  to  be 
paid  by  both  cities  shall  not  exceed  eight 
million  dollars."  Held  that  this  was  not 
an  absolute  limit  against  a  greater  ooet, 
but  only  a  direction  that  no  more  shoold 
be  called  for  without  further  legislstiTe 
authority.  {Church,  0.  J.,  Foiger  and 
Miller,  JJ.,  dissenting.)  People  «.  Kelly, 
5  Abb.  N.  Y.  New  Cas.  888. 

1  People  V.  Batchellor,  suprm,  • 
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at  the  absolute  will  of  the  legislature,  which,  if  it  chose,  could 
govern  the  inhabitants  of  municipalities  by  its  own  appointees.^ 
Acting  under  this  view,  the  legislature  in  1870  passed  an  act  "  To 
provide  for  the  erection  of  all  public  buildings  required  to  accommo- 
date the  courts  for  all  the  municipal  purposes  within  the  city 
of  Philadelphia."  By  this  act  the  legislature  decided  that  the  city 
should  have  new  public  buildings.  The  act  selected  certain  citizens 
by  name,  whom  it  appointed  commissioners  for  the  erection  of  the 
buildings.  It  made  this  body  perpetual  by  authorizing  it  to  fill 
vacancies.  It  was  not  chosen  by  the  inhabitants  or  taxpayers,  or 
removable  by  them,  or  accountable  to  them.  It  was  authorized 
without  the  consent  of  the  municipal  authorities  to  make  contracts 
to  construct  the  buildings,  whicli  the  act  declared  should  be  bind- 
ing at  law  upon  the  city  and  the  contractors.  It  was  authorized 
prior  to  December  1  of  each  year  to  make  requisitions  on  the 
common  councils  for  the  amoimt  of  money  required  for  the  succeed- 
ing year ;  and  the  act  made  it  the  duty  of  the  common  councils  to 
levy  a  special  tax  sufficient  to  meet  the  requisition,  and  to  do  all 
such  acts  as  the  commission  might  from  time  to  time  require.  This 
commission  was  imposed  by  the  legislature  upon  the  city,  and 
given  absolute  control  to  create  debts  for  the  purpose  named,  and 

1  Philadelphia  v.  Fox,  64  Pa.  St.  160,  and  jurist,  who  has  given  much  attention 
ISO,  181,  per  Skamoood,  J.,  who,  giving  to  this  subject.  In  the  course  of  an  in- 
the  judgment  of  the  court,  says  :  "  A  mu-  teresting  chapter  **  on  local  taxation  un- 
nicipal  corporation  is  merely  an  agency  of  der  legislative  compulsion,"  Judge  Cnoley 
government  fully  subject  to  the  control  of  (Taxation,  2d  ed.  cliap.  21.  p.  678)  says  : 
the  legislature,  who  may  enlaige  or  di-  As  "local  powers  of  taxation  must  come 
minish  its  territorial  extent,  or  its  func-  from  the  State,  it  might  seem  to  follow,  as 
tions,  may  change  or  modify  its  internal  a  corollary,  that  the  State  could,  at  pleas- 
arrangement,  or  destroy  its  very  existence,  ure,  withhold  the  grant  and  exercise  the 
with  the  mere  breath  of  arbitrary  discre-  power  itself.  But  in  the  general  frame- 
tion.  .  .  .  The  sovereign  may  continue  its  work  of  our  republican  governments  noth- 
[the  city's]  corporate  existence,  and  yet  ing  is  more  distinct  and  unquestionable 
assume  or  resume  the  appointments  of  all  than  that  they  recognize  the  existence  of 
of  its  officers  and  agents  into  its  own  local  self-government  and  contemplate  its 
hands ;  for  the  power  which  can  create  and  permanency.  Some  State  Constitutions 
destroy  can  modify  and  change."  '  do  this  in  express  terms,  others  by  neces- 

It  may,  we  think,  be  doubted  whether,  saiy  implication  ;  and  probably  in  no  one 
upon  full  and  mature  consideration,  the  of  the  States  has  the  legislature  been  en- 
Constitutions  of  the  several  American  trusted  with  the  power  which  would  en- 
States  do  not  contain  express  or  implied  able  it  to  abolish  the  local  government 
limitations  upon  the  autocratic  power  of  It  has  usually  a  large  authority  in  de- 
the  legislature  asserted  in  the  paragraph  termining  the  extent  of  local  powers  and 
quoted,  which,  however,  is  typical  of  the  framework  of  local  government ;  but 
many  to  be  found  in  the  judicial  discus-  while  it  may  shape  the  local  institutions, 
sions  on  this  subject.  We  are  inclined  to  it  cannot  abolish  them,  and,  without 
coTvmr  in  the  sotrndnefls  of  the  observa-  substituting  others,  take  all  authority  to 
tious  quoted  below,  of  an  eminent  judge  itself." 
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to  require  the  levy  of  taxes  for  their  payment  A  scheme  more 
repugoant  to  all  notions  of  local  self-government  than  that  which 
was  forced  upon  the  city  and  committed  to  this  legislative  oligarchy 
cannot  well  be  conceived.  "  They  projected  (according  to  a  learned 
judge  of  that  State)  structures  at  the  comer  of  Broad  and  Market 
streets  upon  a  scale  of  magnificence  better  suited  for  the  capital 
of  an  empire  than  the  municipal  buildings  of  a  debt-burdened 
city/'i 

Acts  vesting  the  ordinary  municipal  functions  in  commissions 
appointed  by  the  legislature  would  seem  in  this  State  not  to  have 
been  unfrequent  Public  discontent  was  exhibited,  and  at  length 
found  its  expression  in  the  amended  Constitution  of  1874,  which 
prevents  for  the  future  the  creation  of  such  commissions,  by  ordain- 
ing ''  That  the  General  Assembly  shall  not  del^ate  to  any  special 
commission,  private  corporation  or  association,  any  power  to  make, 
supervise,  or  interfere  with  any  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or  otherwise ;  or  to  levy 
taxes,  or  to  perform  any  municipal  function  whatever."  *  This  Con- 
stitution also  provided  that  "  no  debt  shall  be  contracted  or  liability 
incurred  by  any  municipal  commission  except  in  pursuance  of 
appropriations  previously  made  by  the  municipal  government"* 
These  provisions  failed  however  to  give  relief  in  respect  to  the  build- 
ings in  question,  for  the  construction  of  which  the 'commission  had, 
prior  to  1874,  entered  into  contracts.  The  provision  first  quoted 
was  held  to  be  prospective  only,  and  not  to  apply  to  special  com- 
missions existing  before  the  adoption  of  the  amended  Constitution. 
And  as  to  the  second  provision  above  quoted,  it  was  held  that  while 
it  would  prevent  the  commission  thereafter  from  entering  into  any 
contract  until  an  appropriation  had  been  made  by  the  municipal 
government,  it  did  not  repeal  the  obligation  imposed  by  the  above 
mentioned  Act  of  1870  upon  the  common  councils  to  raise  the 
amount  required  by  the  commissioners  and  to  levy  the  necessary 
taxes.  Accordingly,  the  Supreme  Court,  on  the  relation  of  the 
commission,  decided  that  it  was  entitled  to  a  peremptory  man- 
damus to  compel  the  common  councils  (they  having  refused  to  do 
so)  to  levy  a  special  tax  to  meet  a  requisition  of  the  commission 
for  $1,500,000,  this  being  the  amount  found  by  the  commission 

1  Per  Paxson,  J.,  in  Perkins  v.  Slack,  polsorily  expended  apon  an  enormous  pile 

86  Pa.  St  283  (1878).    Speaking  of  this  which  surpasses  the  town  halls  and  oa- 

building,  Judge  Hare  says  (1  Am.  Const  thedrals  of  the  Middle  Ages  in  extent*  if 

Law,  630) :  "For  nearly  twenty  years  all  not  in  grandeur." 

the  money  that  could  be  spare<l  from  im-  '  Art.  8,  sec.  20,  Constitntion  of  1874. 

mediate  and  pressing  needs  has  been  com-  '  Ail.  15,  sec  2,  Constitution  of  187i. 
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to  be  necessary  for  the  succeeding  years  for  the  city  hall  building 
before  mentioned.^ 

§  75  (44).  Mandatory  Btatntea  to  pay  Clalma  not  legally  binding 
on  the  Monicipality.  —  The  fact  that  a  claim  against  a  municipal  or 
public  corporation  is  not  such  an  one  as  the  law  recognizes  as  of 
legal  cbligation  has  often  been  decided,  by  courts  of  the  highest 
respectability  and  learning,  to  form  no  constitutional  objection  to 

the  validity  of  a  law  imposing  a  tax  and  directing  its  payment;' 

^  Perkins  V.  Slack,  86  Pa.  St  270(1878).  the  legislature  authorizing  such  submis- 
It  is  confessedly  difficult  in  many  cases  to  sion,  and  declaring  that  their  decision 
define  the  line  of  demarcation  between  should  be  final  and  conclusive, 
public  or  State  powers  and  duties  which  This  case  has  been  approved,  arguendo^ 
munidpalties  may  be  compeUed  to  perform  by  the  Supreme  Court  of  the  United 
as  State  agencies,  and  those  of  a  private  States.  The  United  States  v.  Baltimore  k 
or  quari  private  or  corporate  nature  which  Ohio  Railroad  Ca,  17  Wall.  822  (1872) ; 
pertain  to  municipalities  as  the  oi^nized  New  Orleans  v.  Clark,  95  U.  S.  654 
representatives  of  compact  communities  (1877).  Infra,  sec.  76  a. 
for  their  own  special  local  benefit  and  On  the  other  hand,  the  same  case  has  been 
convenience.  General  usage  and  practice  disapproved  by  the  Supreme  Court  of  Wis* 
must  largely  guide  the  inquliy.  A  county  cousin,  in  The  State  v.  Tappan,  29  Wis. 
may  doubtless  be  compelled  to  build  a  664  (1872) ;  s.  o.  9  Am.  Rep.  622,  and  an 
court-house  if  no  special  constitutional  act  of  the  legislature  of  Wisconsin,  similar 
restriction  stands  in  the  way.  But  the  in  its  nature  and  principles  to  that  involved 
building  of  a  city  hall  of  the  character  of  in  Guilford  v.  Supervisors,  aupra,  was  held 
the  one  in  Philadelphia  would  seem  rather  unconstitutionaL  The  opinion  of  Lycn, 
to  belong  to  the  category  of  local  or  mu-  J.,  evinces  great  care  in  its  preparation  ; 
nicipal,  as  distinguished  from  State  or  pub-  but  it  has  failed  to  satisfy  us  that,  in  the 
lie  objects,  which,  therefore,  cannot,  or,  if  absence  of  special  constitutional  restraints, 
it  can,  ought  not  to  be  forced  by  central  the  extent  of  the  legislative  power  of  tax- 
legislative  dictation  upon  a  reluctant  com-  ation  depends  upon  the  consent  of  the 
munity,  which  alone  must  bear  the  bur-  nrauicipality  or  the  people  therein,  or  that 
den.  In  Michigan  the  State  cannot  the  special  act  before  the  court  exceeded 
compel,  but  it  may  authorize,  an  incor-  the  rightful  power  of  the  legislature.  The 
porated  city  to  erect  a  court-house  for  principle  has  been  reaffirmed,  in  Massa- 
the  county  in  which  the  city  is  situate  chusetts,  that  the  discretionary  power  of 
Ciillam  V,  Saginaw,  50  Mich.  7.  the  legislature  in  the  distribution  of  pub- 

*  Guilford  v.  Supervisors,  &c,  13  N.  Y;  lie  burdens  embraces  the  power  to  autiior- 

(3  Kern.)  148  (1855).     This  case  holds  ize  an  assessment  on  one  district  for  part 

the  following  propositions  :   1.  That  the  of  the  expense  of  repairing  a  portion  of  a 

legislature  has  power  to  levy  a  tax  upon  bridge  in  another.     Carter  v.  Bridge  Pro- 

the  taxable  property  of  a  town,  and  ap-  prietors,  104  Mass.  286  (1870) ;  poH,  sec. 

propriate  the  same  to  the  payment  of  a  737.    See  Mr.  Sedgwick's  opinion  of  this 

claim  made  by  an  individual  against  the  legislation.  Const,  and  St.  Law,  313,  814. 

town.    2.  That  it  is  not  a  valid  objection  The  principle  of  Guilford  v.  Supervisors 

to  the  exercise  of  such  power  that  the  was  applied  in  Brewster  v.  Syracuse,  19 

claim,  to  satisfy  which  the  tax  is  levied,  N.  Y.  116  (1859),  where  it  was  decided  by 

is  not  recoverable  by  action  against  the  all  of  the  judges  of  the  Court  of  Appeals 

town.    8.  That  tt  does  not  alter  the  case  that  the  legislature  has  the  power  to  au- 

that  the  claim  has  been  R{jected  by  the  thorize  the  levy  of  a  tax  for  the  purpose 

Toters  of  the  town,  when  submitted  to  of  paying  to  one  who  has  constructed  a 

them  at  a  town  meetings  under  an  act  of  municipal  impcorement  (a  street  sewer) 

VOL.  I.  —  9 
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but  the  validity  of  legislation  of  this  character,  if  it  interferes  with 
what  has  been  called  the  private  contracts  of  such  corporations,  must 
be  sustained  on  the  ground  that  such  contracts,  so  far  as  the  corpo- 
rations are  concerned,  are  under  the  absolute  control  of  the  l^ida- 
ture,  and  not  within  the  protection  of  the  contract  clause  of  the 
national  Constitution.  The  cases  on  this  subject^  when  carefully 
examined,  seem  to  the  author  to  go  no  further,  probably,  than  to 
assert  the  doctrine  that  it  is  competent  for  the  legislature  to  compel 
municipal  corporations  to  recognize  and  pay  debts  or  claims  not 
binding  in  strict  law,  and  which,  for  technical  reasons,  could  not  be 
enforced  in  equity,  but  which,  nevertheless,  are  just  and  equitable 
iu  their  character,  and  involve  a  moral  obligation.^    To  this  extent 

an  addition  to  the  contract  price,  which  penaes^  th4  legitlature  may  give  thi$  a  legal 

the  corporation  was  forbidden  to  pay  by  ^ect  by  a  tmbeequeiU  acL    Lycoming  •• 

its  charter.    The  court  did  not  consider  Union,  15  Pa.  St.  166  (1S50) ;  O'Hara  v. 

that  there  was  any  contract  in  the  case,  State,  112  K.  Y.  146  (18S9)  ;   Cole  v. 

and  sustained  the  legislation  on  the  ground  State,  108  N.  Y.  54.    £ighi»  of  trial  bg 

that  it  was  warranted  by  the  taxing  power,  jury  may  be  denied  by  the  legialaiure  U 

which,  in  that  State,  was  not  restrained,  munic^l  corponUume^  these  being  men 

thus  leaving  it  in  the  discretion  of  the  creaturee  of  its  poliey,  with  sueh  rights 

legislature  to   recognize    and  direct   the  OfUy  as  it  sees  proper  to  confer.     Borough 

payment  of  claims  founded  in  equity  and  of  Dunmore's   Appeal,  52  Pa.  St.  S74 ; 

justice,  or  in  gratitude  or  charity.    People  Kelsh  v,  DyersriUe,  68  Iowa,  187 ;  but 

17.  Mayor^  ftc.  of   Brooklyn,   4    Comst.  see  ante,  sec.  66,  note. 
<N.  Y.)  419.    And  see  Thomas  v.  Leland,        ^  Blanding  v.  Burr,  18  OaL  848  (1858); 

24  Wend.  65  (1840) ;  People  v,  Dayton,  Lycoming  v.    Union,   15  Pa.   St.    166 ; 

55  N.  Y.  867  (1874) ;  infra,  sec.  76  a ;  Guilford   v.  Supenrisors,  18  N.   Y.  144 

Shelby  Co.  o.  Railroad  Co.,  5  Bush  (Ky.),  (1855) ;  Brewster  v.  Syracuse,  19  N.  Y. 

225  ;    Philadelphia  o.  Field,  58  Pa.  St.  116  (1859) ;  Thomas  v.  Leland,  24  Wend. 

820  (1868).     This  seems  to  be  carrying  65  (1840)  ;  Hasbrouck  ft.  Milwaukee,  21 

the  doctrine  of  the  control  of  the  legisla-  Wis.  217  (1866)  ;  Smith  v.  Morse,  2  Cal. 

turo  over  public  corporations  to  its  extreme  524  ;  Grogan  v,  San  Frandsco,  18   OaL 

limit     See  Mr.   Justice  CooUy*s  views,  590 ;    Sinton  v,    Ashbury,   41    Cal.  525 

Const  Lim.  880,  491,   notes.     Tazmtion  (1871) ;  New  Orleans  v.  Clark,  95  U.  S. 

(2d  ed.),  685,  698.    The  Supreme  Court  644  (1877) ;  People  v.  Lynch,  61  OaL  15 

of  California  has  followed  and  approved  (1875)  ;   Creighton  v,  San  Frandsoo,  48 

Guilford  o.  Suiiervisors.  Blanding  v.  Burr,  CaL  446  (1877);  People  v.  SaperrisorB, 

18  Cal.    848  (1859) ;  North  Mo.  R.   R.  70  N.  Y.  228  (1877).    Text  approved. 

Co.  V.  Maguire,  49  Mo.  490,  500,  (1872).  Nevada  v,  Hampton,  18  Nev.  441 ;  is^rot 

And  more  recently  in  New  York  the  Court  sec.  76  a,  sec  77»  note, 
of  Appeals,  while   not  questioning   the        The  legislature,  in  favor  of  a  ocmnlyool- 

judgment  in  Guilford  v.  Supervisors,  &a,  lecting  officer,  who  has  aettlfld  and  paid 

criticised  and  limited  some  of  the  dicta  in  a  claim  against  him,  may  pass  an  set  an- 

that  case  as  to  the  extent  of  the  legislative  thorizing  the  settlement  to  be  opened  and 

power.    Weismer  v.  Village  of  Douglass,  equitably  adjusted,  and  such  an  act  is  an 

64  N.  Y.  91 ;  8.  o.  21  Am.  Rep.   586.  implied  direction  that  the  role  of  law  as 

See  infra,  sec.  76  a.      Under  special  pro-  to  voluntary  payment^  ihall  not  apply, 

visions  of  Michigan  Constitution,  see  Peo-  Bums   p.    Clarion  Oo.**^  P^   St.   42K 

pie  V.  Onandaga,  16  Mich.  254.     Where  (1869).    In  ao/V'onttA  the  l^giaUtaie  caiH- 

one  county  is  under  a  moral  obHgaHon  to  not  compel  a  city  to  pa}r  a  claim  which  iC 

reimburse  anUhsr  county  for  certain  ex-  is  under  no  obligalwa  whatever  to  pay  ? 
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and  with  this  limitation,  the  doctrine  is  nnobjectionable  in  princi* 
pie,  and  must  be  regarded  as  settled,  although  it  asserts  a  measure 
of  control  over  municipalities,  in  respect  of  their  duties  and  liabili- 
ties, which  probably  does  not  exist  as  to  private  coiporations  and 
individuals. 

§  76.  Same  aubjeot  —  Accordingly,  in  a  case  where  a  munici- 
pality, after  the  passage  of  an  act  of  the  legislature  which  provided 
that  towns  and  cities  should  not  thereafter  ''  have  power  to  contract 
any  debt  without  fully  proniding  in  the  ordinance  creating  the  dd>t 
the  means  of  spaying  the  principal  and  interest,'*  issued  bonds  with- 
out such  a  provision  as  the  above  statute  required,  and  used  them  in 
payment  of  an  authorized  indebtedness,  the  Supreme  Court  of  the 
United  States  held  that  inasmuch  as  the  bonds  represented  an  equita- 
ble claim  against  the  city,  it  was  competent  for  the  legislature  to 
interfere  and  require  the  city  to  pay  them.  "  The  power  of  the 
l^slature,"  says  Field,  J.,  delivering  the  judgment  of  the  court, 
**  to  require  the  payment  of  a  claim  for  which  an  equivalent  has 
been  received,  and  from  the  payment  of  which  the  city  can  only 
escape  on  technical  grounds,  would  seem  to  be  clear.  ...  A  very 
difiTerent  question,"  the  learned  judge  cautiously  adds,  "  would  be 
presented  if  an  attempt  were  made  to  apply  the  means  raised  [by 
taxation]  to  the  payment  of  claims  for  which  no  consideration  had 
been  received  by  the  city."  * 

§  76  a.  Same  aubjeot.  —  A  bank  advanced  money  to  commission- 
ers for  the  construction  of  the  New  York  City  court-house.  In 
making  these  advances  the  bank  was  represented  by  its  president, 

nor  require  a  ooart  to  render  judgment  on  should  in  no  event  be  liable  for  any  por- 

proof  of  the  amount  thereof.      Hoagland  tion  of  the  expenses  thereof,    vxis  hdd 

V.  Sacramento,  52  Cal.  142.     See  t^i/ra,  not  to  affect  or  in  any  manner  invalidate 

aec.  76.  an  act  subsequently  passed  by  the  legisla- 

1  New  Orleans  o.  Clark,  95  IT.  S.  644,  ture  requiring  the  city  to  pay  him  a  debt 

652(1877).    The  power  of  the  legislaiure  which  in  good   conscience   it   ought   to 

to  appropriate  the  moneys  of  municipal  eor-  pay.    Creighton  v.  San  Francisco,  42  Cal. 

|N>ra<um«  in  payment  of  claims  ascertained  446(1872);  Sinton  v.  Ashbury,  41  Cal. 

by  it  to  be  equitably  due  to  iudividuals,  525   (1871) ;    New  Orleans  v.  Clark,  95 

though  such  claims  be  not  enforceable  in  U.  S.  644  (1877) ;  supra,  sees.  75,  76. 

the  courts,  depends  largely,  in  the  view  of  In  Iowa  it  appears  to  be  regarded  as  not 

the  Supreme  Court  of  California,  upon  the  within  the  power   of  the  legislature  to 

legislative  eonsdenee,  and  will  not  be  inter-  provide  a  means  for  the  collection  of  an 

fered  with   by  the   judicial   department  unconstitutional  obligation  against  a  pub- 

nnless  in  exceptional  cases ;  and  the  cir-  lie  corporation,  as  where  a  debt  had  been 

eumstance  that  the  contract  under  which  incurred  in  excess  of  the  limit  fixed  by 

^e  plaintiff  did  certain  work  in  San  Fran-  the   Constitution.      Mosher     v.    School 

daco^  expressly  provided   that  the  city  District,  44  Iowa,  122  (1876). 
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and  it  made  the  advances  in  good  faith  without  notice  of  any  con- 
spiracy or  misappropriation ;  but  in  fact  the  commissioners  had 
entered  into  a  fraudulent  conspiracy  to  raise  bills  for  work  above  the 
true  amount  and  to  divide  the  excess  among  themselves.  Part  of 
the  money  advanced  went  into  the  court-house,  but  the  larger  por- 
tion of  it  was  fraudulently  diverted  by  the  commissioners.  Three 
of  the  conspirators  were  directors  of  the  bank,  but  were  not  present 
when  any  action  was  taken  in  respect  of  the  advances  by  the  bank. 
After  this,  the  legislature  passed  an  act  directing  the  city  to  pay 
back  to  the  various  banks  all  moneys  which  had  been  advanced  by 
them  for  the  use  of  any  of  the  departments  of  the  city  or  county, 
which  act  included  the  advance  above  mentioned.  This  act  was 
held  to  be  a  valid  exercise  of  the  legislative  power.^, 

§  77  (45).  RatifTing  void  ZK>cal  ABsessmenti.  —  It  has,  however, 
been  decided  in  Maryland,  that,  as  against  the  abutters,  the  legisla- 
ture covid  not  raiify  an  assessment  for  a  local  improvement  in  front 
of  their  property,  which  had  been  adjudged  to  be  void,  and  com- 
pel them  to  pay  for  the  same.^  In  the  case  just  mentioned,  the 
legislature,  in  an  act  relating  to  the  grading  and  paving  of  an  avenue 
in  the  city  of  Baltimore,  among  other  things  required,  as  prelim- 
inary to  proceedings  thereunder,  that  the  mayor  and  council  of  the 
city  should  determine  the  proposed  work  to  be  consistent  with  the 
public  good.  An  application  by  property  owners  for  the  improve- 
ment was  made  to  the  city  commissioners  instead  of  the  mayor  and 
council,  and  the  commissioners  determined  to  grade  the  avenue, 
awarded  the  contract,  and  the  contractor  did  the  work  at  the  cost 
of  over  $100,000.  The  abutters  instituted  no  proceedings  to  stop 
the  work ;  and  after  it  was  completed  the  city  passed  an  ordinance 
ratifying  the  contract  to  grade,  and  all  the  acts  of  the  officers  of  the 

1  Mayor,  &c.  of  New  York  v.  Tenth  city  was  not  liable  for  the  adyances  made 

National  Bank,   111   N.  Y.  446  (1888).  to  them  by  the  bank,  this  retroactiTe  act 

Earl,  J.,  says  :  "  The  legislature  may  de-  imperatively  requiring  the  city,  without 

termine    what   moneys  they    may    raise  its  consent,  to  make  good  to  the  bank  the 

and  expend,  and  what  taxation  for  muni-  large  amount  which  the  conspirators  pat 

cipal  purposes  may  be  imposed  ;  and  it  into  their  pockets  and  which  nerer  went 

certainly  does  not  exceed  its  constitutional  into  the  work,  seems  to  carry  the  Icgis- 

authority  when  it  compels  a  municipal  lative  power  beyond  the  just  limits  of 

corporation  to  pay  a  debt  which  has  some  equitable  or  moi]^  obligation,  which  the 

meritorious    basis    to  rest  on "  ;    citing  author    cannot  but   think    is    the    true 

Town  of  Guilford  v.  Supervisors  ;  Brew-  measure  of  legislative  power  of  this  char- 

ster  V,  City  of  Syracuse;  Darlington  v.  acter. 

Mayor,  81  N.  Y.  164  ;  Brown  v.  Mayor,        *  Baltimore  v.  Horn,  26  Md.  194  (1866); 

63  N.  Y.  239.  compare  with  cases  cited  in  sees.  75  and 

Assuming  that  the  commissioners  had  79  ;  Lennon  v.  New  York,  56  N.  Y.  861 

no  power  to  borrow  money,  and  that  the  (1874). 
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city  iu  relation  to  the  grading  of  the  avenue.  An  assessment  being 
made  upon  their  property,  to  pay  the  expense  of  the  grading,  they 
filed  a  bill  for  an  injunction  and  relief,  and  it  was  judicially  deter- 
mined that  the  proceedings  of  the  city  commissioners  were  coram 
non  judice  and  void,  and  that  they  could  not  be  ratified  by  ordi- 
nance.^ After  this  judicial  determination,  the  legislature  passed  an 
act  directing  the  city  to  pay  the  contractors  for  the  work  done  by 
them  and  accepted  by  the  city,  to  borrow  the  money  for  the  pur- 
pose, and  levy  a  tax  for  its  payment,  which  the  city  did.  But  at 
the  same  session,  the  legislature,  to  reimburse  the  city  treasury, 
empowered  the  city  to  collect  from  the  abutters  on  the  avenue 
graded  the  amounts  which  had  been  assessed  and  ascertained  by  the 
city  commissioners;  and  this  last  act  was  held  by  the  court  of 
appeals  to  be  void,  because  it  was  an  assumption  of  judicial  power 
by  the  l^islature,  and,  in  effect,  a  legislative  reversal  of  the  former 
judgment  of  the  court. 

§  78.  Same  subjeot  —  In  levying  a  local  assessment  upon  the 
abutting  property,  a  lot  within  the  district  declared  to  be  benefited 
was  omitted,  after  which  the  legislature  validated  the  assessment^ 
this  omission  and  exemption  being  retained  and  preserved ;  and  it 
was  held  by  the  Supreme  Court  of  California  that  the  validating  act 
was  unconstitutional.^  The  ground  for  this  judgment  is  satisfactory; 
since  the  legislature  could  not  prospectively  have  exempted  the 
property  omitted  because  it  would  have  violated  the  constitutional 
requirement  of  uniformity,'  it  could  not  do  this  retrospectively. 

§  79  (46).  CnratiTe  Acts.  —  In  general^  however,  the  legislature 
'moy^  ^y  subsequent  act,  validate  and  confirm  previous  acts  of  the  cor- 
poration otherwise  invalid.  If  the  act  could  have  been  lawfully 
performed  or  done  under  precedent  legislative  authority,  the  legisla- 
ture may  subsequently  ratify  it  and  give  it  effect.^    Merely  because 


1  Baltimore  v.  Porter,  18  Md.  284 
(1861) ;  see  tn/Vo,  sec.  814.  In  Brown  v. 
Mayor,  &€.  of  New  York,  68  N.  Y.  289 
(1876),  a  legislatiTe  ratification  of  an  uUra 
vires  contract  for  street  improrements  was 
sustained.  Doanesburg  «.  Jenkins,  57 
N.  Y.  177  (1874).  Infra,  sees.  79,  544. 
O'Hars  v.  State,  112  N.  Y.  146  (1889). 

•  People  V,  Lyneh,  51  Gal.  15  (1875) ; 
B.  o.  21  Am.  Rep.  676.  Followed  in 
Schumacher  v,  Toberman,  56  Cal.  508, 
where  MeKitutry,  J.,  said :  **  The  legisla- 
ture cannot  legalize  a  void  assessment,  nor 
by  .direct  act  make  an  assessment  within 


an  incorporated  city."  Infra,  sees.  79, 
544. 

'  Post,  sec  755,  and  cases  cited  in  note. 
For  construction  of  constitutional  prons- 
ion  in  California  in  respect  of  equality  and 
uniformity  of  taxation,  the  opinion  of 
McKinstry,  J.,  in  The  People  v.  Lynch, 
supra,  win  repay  reading. 

*  Bridgeport  «.  Railroad  Co.,  15  Conn. 
475  (1848),  in  which  it  was  held  that  the 
legislature  might  validate  prior  subscrip* 
tion  of  city  to  stock  of  railroad  company. 
8.  p.  Winn  V.  Mncon,  21  6a.  275  (1857) ; 
Hattingly  o.  Pistrict  of  Col.,  97  U.  S. 
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such  legislation,  in  matters  not  relating  to  crimes,  is  retrospective, 
does  not  make  it  void.  If  in  addition  to  its  being  retrospective, 
it  unjustly  impairs  or  abrogates  vested  rights,  and,  without  reason* 
able  cause,  imposes  upon  third  persons  new  duties  in  respect  to 
past  transactions,  it  will  be  void  because  in  conflict  with  the 
Constitution.^ 

687 ;  McMUlen  v,  Boyles,  6  Iowa,  804  ;  from  Illinois.      Adhered  to  in  BoUes  v. 
lb.  391 ;  New  Orleans  v,  Pontz,  14  La.  Bromfield  (a  case  from  Illinois),  120  U.  S. 
An.    868  ;    Bissell  v.    Jeffersonville,   84  759  (1886),  although  after  the  issue  of  the 
How.    287,    296    (1860)  ;    Atchison   «.  bonds  in  suit  by  the  municipality  the  Su- 
Butcher,  8  Kan.  104  (1865) ;  Frederick  v.  preme  Court  of  the  State  of  Illinois  had 
Augusta,  5  Ga.  561 ;  Allison  v,  R.  W.  Co.,  decided  against  the  validity  of  such  cura- 
9  Bush  (Ky.),  247  (1872) ;  Truchelttt  v.  tiye  legislation.    Otoe  County  v.  Baldwin, 
City  CouncU,  1  Nott  &  MoCord  (8.  C),  111  (J.  8.  1 ;  Grenada  Co.  v,  Brogden, 
227  ;   Citizens'  Water  Co.  v.  Bridgeport  112  U.  S.  261,  262.    Curative  act  held  in- 
Hydraulic  Co.,  55  Conn.  1 ;  Ti£ft  v,  Buf-  effectual  by  reason  of  original  want  of 
falo,  82  N.  Y.  204  ;  Cooley,  Ck>nst.  lim.  power  in  municipality  to  issue  bonds,  and 
871,  379 ;  post^  sees.  419,  551,  814  ;  con*  of  a  disabling  provision  in  the  Constitu* 
ira^  under  Constitution  of  Illinois ;  Mar-  tion  of  Mississippi.    Katzenbeiger  v.  Aber- 
shall  V,  Silliman,   61  IlL  218  ;   but  see  deen,  121  U.  8.  172.    But  a  retrospeaive 
ivfra^  sec.  544,  note.     A  healing  statute  act,  to  make  valid  a  tax  upon  property  not 
is  not  unconstitutional  by  reason  of  giving  ttnthin  the  eorporation  when  levied^  w<u 
vaUdity  to  an  act  irregularly  done  which  held  void.     Atchison,  4bc.  R.  B.  Co.  v, 
the  legislature  could  have  authorized  to  be  Maquillon,  12  Kan.  801  (1873). 
done  in  the  irregular  way  in  the  first  in-  ^  Bridgeport  v,  R.   R.  Co.,  15  Conn, 
stance.    Lockhart  v,   Troy,   48  Ala.  579  475,  497,  and  cases  cited  per  Chureht  J. 
(1872).  Laws  passed  to  remedy  defective  exeetUion 
It  is  competent  for  the  legislature,  by  of  potcera  of  public  corporatione,  or  their 
subsequent  enactment,  to  cure  defects  or  qgicersy  are  valid,  though  retrospective  in 
omissions  in  the  proceedings  of  the  super-  their  operation,   unless   they  contravene 
intendent  of  streets.      San  Francisco  v.  some  provision  of  the  State  Constitution. 
Certain  Real  Estate,  42  Cal.  517  (1872).  State  v.  Newark,  8  Dutch.   (N.  J.)  187 
Where  the  original  purpose  for  which  the  (1858) ;  Bissell  v.  JeffersonviUe,  24  How. 
power  of  taxation  is  invoked  is  one  of  the  287,  295,  where  such  curative  acts  are  said 
ordinary  purposes  of  municipal  govern*  to  be  valid  when  contracts  are  not  im- 
ment  and  within  the  powers  granted,  and  paired,  or  the  rights  of   third   persons 
where  there  is  no  fraud  or  oppression  in  injuriously  affected.  New  Orleans  v.  Clark, 
the  creation  of  the  debt  or  burden,  and  no  95  U.  S.  644  (1877). 
inequality  or  injustice  in  the  apportion-  It  is  competent  for  tiie  legislature  to 
ment  of  the  tax,  the  legi^ature  may  by  validate  a  city  ordinance  wldetihMdhecome 
subsequent  enactment  cure  any  defect  in  the  null  and  void  for  want  of  being  recorded, 
proceedings  to  colled  the  tax  vfhieh  it  could  and  to  provide  that  the  omission  to  record 
in  the  first  instance,  by  prior  enactment^  ahaU  not   impair  the  lien  of  the  aoBOflS' 
have  made  immaterial.    Emporia  «.  Nor-  ments  against  the  lot-ownera.    Scbenley 
ton,  18  Kan.  560 ;  apprcyved  in  BCason  v.  v.  Commonwealth,  36  Pa.  St  29  (1859). 
Spencer,  35  Kan.  512.     (An  act  curing  The  legislature  may  ratify,  and  thereby 
defect  in  mode  of  collecting  a  sewer  tax  make  binding  an  unauihoriaed  municipal 
held  valid.)    Subsequent  legislative  ratifi-  subscription  to  the  stock  of  an  incorpor- 
cation  of  the  acts  of  a  municipal  corpora-  ated  theatre   company.    Municipality  v. 
tion,   which   might  lawfuUy  have    been  Theatre    Company,   2    Rob.    (La.)    209 
performed  under  precedent  legislative  an-  (1842) ;  but,  quesre,  whether,  if  the  legis- 
thority,   is  valid  and  effectual.     Ander-  latiire  had  the  power,  the  act  in  this  case 
son  V.  Santa  Anna,  116  U.  S.  864,  a  case  was  properly  held  to  be  a  ratification.  Dan- 
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§  80  (47).  Tiftglrtattve  Power  over  Property  held  in  trust  iot 
Bpeolfio  Usee.  —  While  it  is  undeniable  that  the  legislature  has  full 
control  over  public  corporations,  and  over  the  funds  which  belong 
to  them  as  such,  and  held  for  strictly  public  purposes,  yet  wherq 
by  authority  of  law  such  corporations  fiold  property  or  funds  in  trust 
for  specific  uses,  it  is  left  in  doubt  by  the  cases  how  far  the  legisla- 
lature  can,  unless  the  uses  be  public  or  charitable,  interfere  with  or 
control  such  trust  property  or  funds.  In  a  case  of  great  interest, 
the  Supreme  Court  of  Pennsylvania  decided  that  it  was  within  the 
power  of  the  legislature  to  deprive  the  city  of  Philadelphia  of  the 
right  to  administer  charitable  trusts  under  the  will  of  Mr.  Girard 
and  others,  which  had  been  granted  to  and  accepted  by  it,  and  to 
confer  the  administration  of  these  trusts  upon  a  separate  body  called 
*'  Directors  of  City  Trusts,"  appointed  by  the  judges  of  the  Supreme 
Court  and  other  judges  named  in  the  act  It  is  to  be  remarked, 
however,  that  the  legislature  did  not  attempt  to  change  or  pervert 
the  trusts  themselves.^  Certain  it  is,  that  without  legislative  au- 
thority a  municipal  corporation  holding  the  legal  title  to  property 
in  trust  cannot  use^the  funds  derived  from  such  property  for  corpo- 
rate purposes,  or  indeed  for  any  except  the  trust  purposes.^ 

ielly  V.  Cabanias,  52  Ga.  211  (1874).  See,  A  conyeyance  was  made  in  1878,  by 
fiirther  on  this  subject,  chapter  on  Con-  the  proprietors  of  the  lands,  to  the  select- 
tracts,  post,  sec.  544.  Text  cited  and  men  of  North  Yarmouth,  of  "all  the 
approved.  Pompton  v.  Cooper  Union,  101  flats,  sedge  bonks,  and  muscle  beds  in 
U.  8.  196.  said  town,  lying  below  high-water  mark, 

'  Philadelphia  v.  Fox,  64  Pa.  St.  169  ...  for  the  sole  use  and  benefit  of  the 

(1870).  Such  a  power  has  since  been  taken  present   inhabitants,  and   of  all  such  as 

away  from  ^e  legislature.    Const  Pa.,  may  or  shall  forever  inhabit  or  dwell  in 

1874,  art.  8,  sec.  80 ;   iupra,  sec.  74  a  ;  said  town,"  &c     It  was  decided  that  this 

pod,  sec.  567  et  aeq,  property  was  held  by  the  town  as  a  public 

3  White  V.  Fuller,  89  Vt.  198 ;  ante^  corporation,  subject  to  legislative  control, 

sec.  64 ;  Montpelier  o.  East   Montpelier  in  trust  for  the  use  of  all  of  the  inhabi- 

(contest  as  to  trust  property  on  division  tants,  and  that  upon  a  division  of  the 

of  town),  27  Vt  (1  Wms.)  704  (1854) ;  to?m,  it  was  competent  for  the  legislature 

same    controversy  in  chancery,  29    Vt.  to  provide  that  the  original  town  should 

(3  Wms.)  12.    See,  also.  Trustees,  &c.  v,  still  hold  such  property  in  trust  for  the 

Bradbury,  2  Fairf.  (Me.)  118;  Poultney  inhabitants  of  both  towns.     North  Yar- 

9.  Wells,  1  Aik.  (Vt.)  180  ;  Plymouth  o.  mouth  v,  SkiUings,  45  Me.  183  (1858)  ; 

Jackson,  15  Pa.  44  ;  Harrison  v.  Bridge-  past,  sec.  187. 

ton,  16  Mass.  16  ;  Daniel  v,  Memphis,  11  To  another  town  in  Maine,  lands  were 

Humph.  (Tenn.)  582;  Trustees  of  Acad-  granted   by   Massachusetts  prior  to  the 

emy  v.  Aberdeen,  13  8m.  ftM.  (21  Miss.)  separation  of  Maine  therefrom,  for  the  use 

645,  as  to  which,  quesre,     Aberdeen  v.  of  its  schools.    The  legislature,  in  1808, 

Sanderson,  8  Sm.  ft  M.  670  ;  Chambers  v,  on  the  application  of  the  town,  authorized 

St.  Louis,  29  Mo.  543 ;   Holland  v,  San  the  sale  of  the  lands,  and  gave  to  certaia 

Francisco,  7  Cal.  361 ;  Girard  v.  Philadel*  designated  trustees  the  right  to  control  the 

phia,  7  Wall.  1.     See,  post,  chapters  on  funds  raised    by  the  sale  of  the  lands. 

Corporate  Property  and  Remedies  against  This  was   considered   as   constituting   a 

ni^l  Corporate  Acts.  eontraet,  and  it  was  accordingly  held  that 
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a  sabaeqaent  «ct  of  the  legiilatare,  an-  That  the  l^gislatiire  camsMt  in  dividing 
thorizing  the  town  to  choose  a  new  set  of  a  town  violate  the  pfovisions  of  the  donor 
trnstees,  and  directing  the  first  trustees  to  of  a  fund  held  by  a  municipality  in  spe* 
deliver  over  the  trust  property,  was,  ag-  cific  trusts  is  affirmed  .by  the  Supreme 
reeably  to  the  principles  settled  in  the  Court  of  New  Hampshire  in  a  recent 
Dartmouth  College  Case,  unconstitutional  judgment.  The  case  was  this  :  In  1856 
and  void.  The  Trustees,  &c.  v.  Bradbury,  the  town  of  M.  received  from  John  Boyn- 
11  Me.  118  (1834) ;  Yarmouth  v.  North  ton  the  sum  of  |10,000  as  a  fund  for  the 
Yarmouth,  84  Me.  411  (1852).  In  this  support  of  its  public  schools,  on  the  ex- 
last  case  the  trustees  of  the  funds  were  a  press  condition  that,  wtiUa  the  income 
pfimUe  corporation,  and  not  subject  to  thereof  should  be  forever  divided  and 
legislative  controL  In  North  Yarmouth  applied,  according  to  the  number  of 
v.Skillinga,  45  Me.  183  (1858),  the  trustees  scholars  between  the  ages  of  five  and 
of  the  property  or  fund  in  question  were  fifteen  in  the  several  schools  or  districts 
a  jmiiie  corporation,  and  subject  to  such  of  the  town,  the  fund  should  be  repaid  to 
control.  The  rule  as  to  private  and  pub-  the  donor,  his  executors^  administrators, 
lie  corporations  is  well  exemplified  in  these  or  assigns.  In  1872,  the  towi^  of  O.  was 
two  cases.  See,  also,  Norris  v.  Abingdon  created  by  act  of  the  legislature  out  of 
Academy,  7  GiU  &  Johns.  (Md. )  7  ;  Bass  part  of  the  territory  and  inhabitants  of  M., 
v»  Fontleroy,  11  Tex.  698  ;  Louisville  v.  and  it  was  provided  that  all  property,  real 
University  of  Louisville,  15  B.  Hon.  642.  and  personal,  and  all  school  and  other 
In  The  State  v.  Springfield  TownsMp,  ftinds  belonging  to  the  original  town  of  M. 
6  Ind.  (Porter)  88  (1854),  it  was  held  that  should  be  divided  in  the  proportion  of 
a  law  of  the  State  (act  of  1852),  so  far  as  it  seven  to  M.  and«  thirteen  to  6.  It  was 
diverted  the  proceeds  of  the  sale  of  the  held  that  the  legislature  had  no  constitu- 
sixteenth  section  (granted  by  act  of  Con-  tional  power  to  direct  a  division  or  dis- 
gress  of  April  19,  1816)  from  the  use  of  tribution  of  the  fund  different  from  that 
schools  in  the  eongrestional  township  prescribed  by  the  donor ;  and  that,  there* 
where  the  land  was  situated,  to  the  use  of  fore,  no  legal  provision  for  the  division  of 
the  school  system  of  the  State  at  large,  the  fund  in  controversy  having  been  made, 
was  in  contravention  of  that  section  of  the  rights  of  the  town  of  M.  therein  were 
the  State  Constitution  (sec  7,  art.  viii. )  unaffected  by  the  act,  and  the  new  town 
which  provides,  that  **  all  trust  funds  of  6.  was  not  entitled  to  any  portion  of 
held  by  the  State  shall  remain  inviolate,  the  fund  or  income.  Greenville  v.  Mason, 
and  be  faithfully  and  exclusively  applied  58  N.  H.  515  0878) ;  post,  sec  187, 
to  the  purpose  for  which  the  trust  was  note, 
created." 
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CHAPTER  V. 

MUNICIPAL    CHARTERS. 

General  Municipal  Powers, —  Their  Nature  and  Construction. 

§  81  (48).  8ab]eot  outlined.  —  This  chapter  will  treat  of  Muni- 
cipal Charters  and  the  principles  upon  which  they  are  construed, 
and  of  the  general  naiure  of  the  powers  which  they  confer  upon  the 
corporation  or  upon  its  legislative  or  governing  body.  The  subject 
will  be  considered  under  the  following  heads :  — 

1.  Charters  defined.     §  82. 

2.  Judicially  noticed.     §  83. 

3.  Proof  of  Corporate  Existence.     §  84 

4  Sepeal  and  Amendment  of  Charters.     §§  85,  86. 

5.  Conflict  between  General  Laws  and  Special  Charters.    §§  87^ 
88. 

6.  Extent  of  Corporate  Powers,  Limitations  thereon,  and  Cttnons 
of  Construction.     §§  89,  90,  91. 

7.  Usage  as  affecting  Powers  and  their  Interpretation.    §§  92, 93. 

8.  Discretionary  Powers.     §§  94,  95. 

9.  Public  Powers  incapable  of  Delegation.     §  96. 

10.  Public  Powers  cannot  be  surrendered  or  bargained  away. 
§97. 

11.  Imperative  and  Discretionary  Powers.     §§  98,  99. 

12.  Exemption  of  Bevenues  from  Judicial  Seizure,  and  herein 
of  Garnishment.     §§  100,  101. 

§  82  (49).  Charters  defined.  —  We  have  before  seen  that  in  this 
country  municipal  corporations  are  created  by  legislative  act,  either 
in  the  form  of  a  special  legislative  charter  or  under  general  incor- 
porating statutes.^  A  municipal  charter  granted  hy  the  crown  in 
England  is  a  written  instrument  in  the  form  of  letters-patent,  with 
the  Great  Seal  appended  to  it,  addressed  to  all  the  subjects,  and  con- 
stituting the  persons  therein  named  and  their  successors  a  body 
corporate  for  or  within  the  place  therein  specified,  and  prescribing 
the  powers  and  duties  of  the  corporation  thereby  created.  But  such 
charters  are  inoperative  until  accepted.^    But  in  this  country,  as 

1  Ante^  sect.  89,  41. 

*  AnU,  sees.  Z2,  44.    Outline  of  charter  of  the  Middle  Ages,  ante,  tec  6. 
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we  have  elsewhere  shown,  the  legislature  create,  alters,  and,  in  the 
absence  of  constitutional  restriction,  can  repeal  charters  and  incor- 
porating statutes  and  abolish  municipal  and  public  corporations  at 
its  will,  and  it  invests  them  with  such  powers,  mandatory  and  dis- 
cretionary, and  requires  of  them  such  duties,  as  it  deems  most 
expedient  for  the  general  good,  and  for  the  benefit  of  the  particular 
locality.^  No  precise  form  of  words  is  necessary  to  create  a  corpo- 
ration, and  a  corporation  may  be  created  by  implication.^ 

§  83  (50).  Charters  judioially  notioed.  —  Courts  will  judicially 
notice  the  charter  or  vicorporaiing  act  of  a  municipal  corporation 
without  being  specially  pleaded,  not  only  when  it  is  declared  to  be 
a  public  statute,  but  when  it  is  public  or  general  in  its  ncUure  or  pur^ 
poses,  though  there  be  no  express  provision  to  that  effect^  But  the 
acts,  votes,  and  ordinances  of  the  corporation  are  not  public  matters, 
and  must,  unless  otherwise  provided  by  statute,  be  pleaded  and 
proved.* 

1  Weeks  v.  Oilmanton,  60  N.  H.  500.  (1857) ;  Clarke  v.  Buik,  5  Eng.  (10  Ark.) 

ArUe,  sees.  8,  9,  22.  516  ;  State  v.  Mayor,  11  Humph.  (Tenn.) 

3  AnU,  sees.  3,  42,  48.  217  (1850)  ;  see  Vance  r.  Bank,  1  Blackf. 

s  Albrittiu  v.  HdntsyiUe,  60  Ala.  486  ;  (Ind.)  80,  and  note  (2) ;  6  Bac.  Abr.  874, 

Smoot  V.  Wetiimpka,  24  Ala.  121 ;  Case  note ;    Young  v.  Bank,   &c.,   4  Cranch, 

V.   Mobile,   80  Ala.   588  ;    Perrynian  v.  384  ;  Swails  v,  SUte,  4  Ind.  516  (1858)  ; 

Greenville,  51  Ala.  510  ;  Montgomery  v,  Portsmouth,  &c.  Co.  v.  Watson,  10  Mass. 

Wright,  72  Ala.  411 ;   Selma  v,  Perkins,  91 ;    Clapp  v.   Hartford,  85  Conn.    66  ; 

68  Ala.  145  ;  Montgomery  v.  Hughes,  65  People  v.  Potter,  35  Cal.  110,  where  a  city 

Ala.     201 ;    Wetumpka    v.     Wetumpka  is  incorporated  under  a  general  act^  the 

Wharf    Co.,  68    Ala.    611  ;    Potwin   v.  fact  of  its  corporate  character  must   be 

Johnson,  108  111.  70 ;     Dwyer  v,  Bren-  averred  and  proved.     Ingle  r.  Jones,    48 

ham,  65  Tex.  526 ;   Solomon  v,  Hughes,  Iowa,   286  (1876)  ;  po$t,  sec.   177,  note  ; 

24  Kan.  211  ;  State  v.  Tosney,  26  Minn.  Moigan  «.  Atlanta,  77  Ga.  662.     A  city 

262  ;  Durch  v.  Chippewa  Co.,    60  Wis.  charter  being  declared  to  be  a  public  act, 

227 ;   Smith  v.  Janesville,  52  Wis.  680.  supplements  and  amendments  to   it    are 

In  Indiana,  if  a  city  is  a  party  to  a  suit  likewise  public.    Newark  Bank  v.  Asses- 

and  the  pleadings  do  not  show  otherwise,  sors,  80  N.  J.  L.  22  ;  State  v,  Bergen,  84 

the  presumption  is  that  it  is  incorporated  N.  J.  L.  439  ;  New  Jersey  «.  Yard,  95  IT. 

under    the    general    incorporation    law.  8.112(1877).     See  jExwt,  chapter  on  Ordi- 

House  V.  Greensburg,  93  Ind.  533.  nances,  sec.   422.      Where  a  public  law 

*  Beatty  v.   Enowles,  4  Pet.   (IT.  8.)  creates  the  mayor  and  aldermen  an  inoor- 

152,  157  (1830)  ;  Stier  v.  Oskaloosa,  clt-  porated  body,  no    averment  or  proof  U 

ing  and  approving  text,  41   Iowa,  853  ;  necessary  to  establish  the  existence  of  the 

Ingle   V.    Jones,    48   Iowa,   286   (1876) ;  corporation.     State  v.  Mayor,  11  Humph. 

Aldermen  V.  Finley,  5  Eng.  (10  Ark.    428  (Tenn.)    217    (1850);    State  v.  Helmee 

(1850)  ;  Fauntleroy  V.  Hannibal,  1  Dillon  (prescriptive  corporations),  Pen.  (N.  J.) 

C.  C.  118  (1871)  ;   Prell  v.  McDonald,  7  1050;  Hawthorne   v.    Hoboken  (sapple- 

Kan.  426  (1871) ;  &  c.  7  Am.  Rep.  423  ;  mental  act),  3  Vroom,  82  N.  J.  I^  172 ; 

West  V,    Blake,    4    Blackf.    (Ind.)   284  Stevens  Co.  v.  Railroad  Co.,  4  Vroom,  88 

(1836) ;  Bri^rgs  v.  Whipple,  7  Vt.  15,  18  N.J.L.  229  ;   Bowie  r.  Kansas  aty,  51  Mo. 

(1835);    Case  v.    Mobile,    30    Ala.    538  454  (187i 
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§  84   (51).     Proof    of    oorporata    Bsdstence;    User;    ZaegislatiTe 
Rooognitloii.  —  The  primary  evidence  of  a  special  charter  or  act  of 
incorporation  in  this  country  is  the  original  or  an  authenticated 
copy,  or,  under  statute  regulation,  a  printed  copy  published  by  au- 
thority.    But  if  primary  evidence  cannot  be  had,  parol  or  secondary 
evidence  of  its  existence  is  admissible.^    Thus,  where  a  public  corpo* 
ration  had  existed  for  a  long  space  of  time  (in  the  instance  before 
the  courts  for  forty  years),  the  court  allowed  evidence  of  its  incorpo- 
ration hy  reputation,  the  original  act  not  being  found,  and  it  being 
probable  that  it  had  been  destroyed  by  fire.]'    So  evidence  that  a 
town  has  for  many  years  exercised  corporate  privileges,  no  charter 
after  search  being  found,  is  competent  to  go  to  the  jury  to  establish 
that  it  was  duly  incorporated.     And  where  there  is  no  direct  or 
record  evidence   that  a  place  has  been  incorporated,  and  it  is 
sought  to  show  the  fact  of  incorporation  from  circumstantial  evi- 
dence, the  question  is  ordinarily  for  the  jury,  and  not  the  court ; 
that  is,  the  jury,  under  the  circumstances  determine  whether  there 
is  or  is  not  sufficient  ground  to  presume  a  charter  or  act  of  incorpo^ 
ration,^  or  the  due  establishment  and  existence  of  a  corporate  dis- 
trict under  some  general   act^    So  corporate  existence  may  be 

^  Stockbridge  v.  West  Stockbridge,  12         Where  a  corporation  is    created,  and 

Mass.  400  (1815) ;  Bndntrse  v.  Battles,  6  declared  to  exist  as  such,  hy  the  kgisla* 

Yt  895  (1884)  ;  Blackstone  v.  White,  41  tare  without  condition,,  proof  of  organiza* 

Fk.  St.  330.  tion  or  uter  is  not  necessary  to  enable  it 

*  Dillingham  v.  Snow,  6  Mass.  547  to  maintain  an  action.  Cahill  v.  Insur- 
(1809);  8.  p.  Bassett  v.  Porter,  4  Gush,  ance  Company,  2  Dong.  (Mich.)  124; 
487(1849).  In  view  of  the  defective  man-  Fire  Department  v.  Kip,  10  Wend.  266 
ner  in  which  the  records  of  quasi  corpora-  (1833).  And  see  Proprietors,  &c.  v.  Hor- 
tions — snch  as  school  and  road  districts,  ton,  6  Hill  (N.  Y.),  501 ;  People  v.  Presi- 
and  the  like  —  are  kept,  the  courts,  in  the  dent,  9  Wend.  351 ;  Wood  v.  Bank,  9 
absence  of  any  statute  requiring  record  Cowen,  194,  205.  When  construed  to  be 
evidence,  will  permit  the  existence  and  immedicUdy  created,  the  omission  to  do 
oiganization  of  the  corporation  to  be  certain  acts  prescribed  to  organize  the  in- 
proved  by  reptUcUion  and  acts,  where  these  stitution,  was  held  immaterial  as  respects 
facts  do  not  appear  of  record.  Barnes  r.  persons  contracting  with  the  corporation. 
Barnes,  6  Yt  388  (1834) ;  Londonderry  v.  Brouwer  v.  Appleby,  1  Sandf.  158  (1847) ; 
Andover,  28  Yt.  416,  (1856)  ;  Sherwin  v.  8.  p.  People  v.  President,  9  Wend.  351. 
Bugbee,  16  Yt.  439  ;  Ryder  v.  Railroad  See  also  ante,  sec.  44. 
Co.,  18  IIL  523  ;  Highland  Turnpike  v,  *  New  Boston  v,  Dumbarton,  15  N.  H. 
McKean,  11  Johns.  154;  Owings  v.  201  (1844) ;  Mayor  of  Kingston  v.  Homer, 
Speed,  5  Wheat  420.  See  chapter  on  Cowp.  102,  per  Lord  Mansfield  ;  Worley 
Corporate  Records  and  Documents,  post,  v.  Harris,  82  Ind.  493.  Where  the  fact  of 

Irregularities  in  the  proceedings  to  or-  incorporation  wiaeti  as  a  collateral  qiiestum, 

ganize  a  corporation  are  not  favored  when  it  is  only  necessary  to  show  that  a  city  is 

set  np  long  afterwards  to  defeat  the  cor-  de  facto  a  corporation.     Louisville  N.  A. 

porate  existence.    Jameson  v.  People,  16  &  Chic.  Ry.  Co.  v.  Shires,  108  III.  617. 
HL  257  (1855)  ;  Dunning  v.  Railroad  Co.,         *  Bsssett  v.  Porter,  4  Gush.  487  (1849) ; 

2  Ind.  487  (1850) ;   Fitoh  «.  Pinckard,  4  New  Boston  v.  Dumbarton,  12  N.  H.  409, 

Scam.  5  IIL  76.  412  (1841) ;  &  o.  15  N.  H.  201 ;  Robie  v. 
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inferred  and  judicially  noticed,  although  the  incorporating  act  or 
charter  cannot  be  found,  if  the  fact  of  incorporation  is  clearly  reo 
ognized  by  suhsequerU  legidation  not  in  contravention  of  any  consti- 
tutional provision  respecting  the  mode  of  creating  corporations.^ 

§  85  (52).  Repeals  and  Amendments,  and  their  Bffeot.  — The 
powers  conferred  upon  municipal  corporations  may  at  any  time  be 
altered  or  repealed  by  the  legislature,  either  by  a  general  law  oper- 
ating upon  the  whole  State,  or,  in  absence  of  constitutional  restric- 
tion, by  a  special  act.^  .  A  charter  may  be  amended,  the  name  of  the 

Sedgwick,  85  Barb.  819  (1861).  The  Sloan  v.  State,  8  Blackf.  (Ind.)  861  (1847), 
exercise  of  corporate  powers  by  a  place  for  appro\'iiig  Peuple  ».  Morris,  13  Wend. 
twenty  years,  without  objection,  and  with  825  ;  Daniel  v.  Mayor,  &c  11  Humph, 
the  knowledge  and  assent  of  the  legisla-  (Tenn.)  582  ;  State  v.  Mayor,  24  Ala.  701 
ture,  furnishes  conclusive  evidence  of  a  (1854)  ;  Girard  v,  Philadelphia,  7  WalL 
charter,  which  has  been  lost;  or,  in  other  1  (1868) ;  State  v.  Troth,  5  Vroom  (84 
words,  of  a  corporation  by  prescription,  N.  J.  L.),  379;  Worthley  v.  Steen,  48 
which  supposes  a  grant.  Bow  v.  AUeu-  N.  J.  L.  542  ;  Wallace  v.  Trustees,  84 
town,  84  N.H.  851  (1857).  In  this  case  it  N.  C.  164  ;  post,  sees.  171,  172  ;  SUte  «. 
was  also  held  that  an  act  of  incorporation  Palmer,  4  N.  W.  Rep.  966  ;  Indianapolis 
subsequently  passed  does  not  raise  any  am-  v,  Indianapolis  Qaa  Co.,  66  Ind.  896  ;  ante, 
elusive  presumption  that  the  town  was  sees.  45,  52  et  seq.  Crook  «.  People,  106 
not  before  incorporated.  Long  use  and  111.  237  ;  Churchill  v.  Walker,  dS  Ga. 
acquiesoence  are  evidence  in  support  of  the  681.  The  adoption  of  a  new  State  Consti^ 
legal  existence  of  a  municipal  corporation,  tution  does  not  abrogate  a  special  charter 
People  V,  Farnham,  85  111.  562  ;  Jameson  unless  in  conflict  with  it.  People,  ex  ret, 
V.  People,  16  111.  257  (1855) ;  People  v.  Mills  v.  Joues,  7  CoL  475.  The  power  of 
Maynard,  15  Mich.  463  (1867).  Long  ac-  the  legislature  to  amend  a  special  charter 
quiescence  in  the  proceedings  of  a  school  is  not  impaired  by  the  fact  that  the  char- 
district  is  presumptive  evidence  of  the  ter  has  been  continued  in  force  by  a  new 
regular  oiganization  of  such  district.  Constitution  of  the  State.  Wiley  v.  Bluff* 
Sherwinv.  Bugbee,  16  Yt.  439  (1844);  ton.  111  Ind.  152.  The  provisions  of  an 
Londonderry  v.  Andover,  28  Yt.  416.  "  It  amendatory  act  reducing  tke  number  of 
is  now  well  settled  in  this  State,  that  the  eouneilmen,  though  the  act  took  effect  i^ 
mere  fact  of  a  school  district  maintaining  once,  were  postponed  until  the  next  jresr, 
its  existence  and  operation  for  a  great  when  they  could  be  called  into  requisitioii 
number  of  years  —  say  fifteen  —  is  suffi-  at  the  election,  —  no  earlier  election  being 
cient  evidence  of  its  regular  organization,  provided  for  ;  and  meanwhile  the  exist* 
The  same  rule  of  presumption  must  be  ap-  ing  council  renuiined  unaffected  by  the 
plied  to  the  subdivision  of  the  town  into  amendment.  Scovill  v,  Cleveland,  1  Ohio 
districts."  PerBedJUld,  J.,  in  Sherwin  9.  St  126  (1853).  Same  principle  applied. 
Bugbee,  supra,  Reading  9.   Keppleman,  61  Pa.  St  238 

1  Jameson  v.  People,  16  111.  257  (1855)  ;  (1869). 

Swain  v,  Comstock,  18  Wis.  463  (1864)  ;  A    legisktive   amendment   to    charter 

People  V.  Farnham,  35  111.  562  ;  Bow  v,  abolishing  assistant  aldermen,  and  dedar^ 

Allentown,  34  N.  H.  851  (1857) ;  Society,  ing   board   of  aldermen   to  be  common 

&c  V.  Pawlet,  4  Pet  480  (1830)  ;  Railroad  council,  is  a  valid  exercise  of  legislative 

Co.  V,  Chenoa,  48  III.  209  ;  Yiiginia  City  authority  ;  a  public  corporation's  charter 

V.  Mining  Co.,  2  Nev.  86  (1866)  ;  Rail-  being  always  subject  to  legislative  amend- 

road  Co.  v.  Plumas  County,  37  Cal.  354  ;  ment  or  alteration.     Demarest  v.   New 

ante,  sec.  42.  York,  74  N.  T.  161.    An  act  repealing* 

*  Meriwether  v.  Garrett,  102  U.  S.  472 ;  charter  and  imposing  upon  the  eheriff  of 
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place  and  of  the  governing  body  may  be  changed,  and  its  boundaries 
altered,  while  in  law  the  corporation  remains  the  same.^  The  i'tiser- 
tion  in  an  amended  charter  of  the  same  provisions  that  were  con- 
tained in  the  old  is  not,  unless  such  upon  the  whole  act  appears  to 
have  been  the  intention  of  the  legislature,  a  repeal  of  the  latter. 
The  law  on  this  subject  is  thus  stated :  "  Where  a  statute  does  not, 
in  express  terms,  annul  a  right  or  power  given  to  a  corporation  by  a 
former  act,  but  only  confers  the  same  rights  and  powers  under  a  new 
name,  and  with  additional  powers,  such  subsequent  act  does  not  annul 
the  rights  and  powers  given  under  the  former  act  and  under  its 
former  name,"  there  being  no  express  repeal*  The  change  of  a  city 
charter  does  not  afiect  existing  ordinances  in  harmony  with  new 
provisions.® 

§  86    (53).     Repeating  Clause;   Substitationary  Charter;   Repeals 
by  Implioatioa  —  A  repeating  clatise  in  a  revised  and  amendatory 

the  couDty  the  duty  of  enforcing  its  ordi-  Justice  Strang^  **  than  that  a  ehanffe  in 

nances  as  the  town  marshal  might  have  the  farm  of  goveminent  of  a  communUy  does 

done,   held  valid.      Rose  v.  Hardee,  98  not  ipso  /ado  abrogate  pre-existing  law, 

N.  C.  44.    Where  a  town  was  incorpor-  either  written  or  unwritten.    This  is  tme 

ated  under  a  general  act  and  afterwards  in  regard  to  what  is  strictly  municipal  law, 

accepted  and  organized  under  a  special  even  when  the  change  is  by  conquest 

charter,  it  was  held  that  the  repeal  of  the  The  act  of  assembly  converting  a  borough 

special  charter  did  not  revive  its  incorpor-  into  a  city  did  not,  therefore,  of  itself,  and 

ation  nnder  the  general  act,  and  that  it  in  the  absence  of  express  provisions  to  that 

was  no  longer  a  municipal  corporation,  effect,  either  repeal  the  former  acts  of  aa- 

Burk  p.  State,  5  I.iea  (Tenn.),S49.  sembly  relative  to  the  borough,  or  annul 

1  Wood  V.  Board  of  Election,  58   CaL  existing    ordinances.      It  was    solely   a 

661  ;  post,  sees.  171,  182  et  seq, ;  State,  change  in  the  organic  law  for  the  future, 

ex  rel,  v.  White,  20  Neb.  37,  holding  that  and  left  unaffected  the  existing  ordinances, 

a  mere  change  of  a  city  from  one  grade  to  precisely  as  a  change  of  a  State  Constitu- 

another,   under  the  general  law  of  Ne-  tion  leaves  undisturbed  all  prior  acts  of 

braska,  does  not  change  the  corporation  assembly."    Trustees  of  Academy  v,  Erie, 

itself,  and  that,  in  consequence,  a  police  31  Pa.  St.  515,  517  (1858).     As  to  trana- 

judge  elected  before  the  change  was  made  fer  to  new  or  reorganized  corporation  ef  the 

was  entitled  to  hold  his  office  for  the  full  property  and  rights  of  the  old  or  former 

term  for  which  he  was  elected.     To  same  corporation,  see  Girard  v.  Philadelphia,  7 

effect,  SUte  v,  Hedlund,  16  Neb.  566.   See  Wall.  1  (1868) ;    Savannah  v.  Steamboat 

post^  sec.  172.  Company,  R.  M.  Charlt.  (Ga.)  342  ;  Fowle 

*  SUte,  kc  v.  Mobile,  24  Ala.  701  v.  Alexandria,  S  Pet  398,  408  ;  Munici- 
(1854)  ;  Girard  v.  Philadelphia,  7  Wall,  pality  v.  Commissioners,  1  Rob.  (La.)  279. 
1  (1868)  ;  Broughton  v.  Pensacola,  98  Transition  from  town  to  city  organization 
U.  S.  266  (1876).  Approving  Milner's  does  not  dissolve  the  corporation  or  extin- 
Admx.  V,  Pensacola,  2  Woods,  632  ;  Laird  guish  its  indebtedness.  Olney  v.  Harvey, 
V.  De  Soto,  22  Fed.  Bep.  421 ;  Indianapolis  50  111.  458  (1869)  ;  Maysville  v,  Shultz, 
V.  Indianapolis  Gas  Co.,  66  Ind.  896.  8  Dana,  10  (1865) ;  Frank  v,  San  Fran- 
Approving  text.  Commonwealth  v,  Wor-  cisco,  21  Cal.  668  ;  post^  chap,  vii  sees, 
cester,  8  Pick.  (Mass.)  474  (1826) ;  Grant  171,  172. 

on  Corp.   24,  and  cases  cited ;  lb,  805.        *  Chamberlain  v.  Evansville,   77  Ind. 

See  chapter  on  Dissolution,  post,    '*  There  542 ;  Trustees  df  Academy  v,  Ihie,  suprck 
is  no  doctrine  better  settled,"  says  Mr. 
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charter  whereby  a  fonner  provision  is  included  in  the  revised  act, 
does  not,  as  to  such  provision,  interrupt  the  continuity  of  the  origi- 
nal act.^  Where  the  original  charter  of  a  city  prescribed  the  qudi- 
fications  required  to  make  a  person  eligible  to  the  office  of  mayor, 
and  contained  a  proviso  that  a  certain  fact  disqualified,  and  an 
amendatory  act,  in  dealing  in  the  same  subject,  copied  all  of  the  origi- 
nal act  except  the  proviso,  which  vme  omitt^,  the  court  held  that  the 
proviso  in  the  original  act  was  not  repealed,  placing  stress,  however, 
upon  the  express  declaration  that  all  parts  of  the  new  act  incon- 
sistent with  or  contrary  to  the  old  one  were  repealed.  There  is, 
however,  much  room  to  contend  that  the  subject-matter  having 
been  revised  in  the  amendatory  act  in  the  manner  it  ivae,  the  legis- 
lative intention  was  to  repeal,  and  not  to  continue  in  force,  the  pro* 
viso.^  A  general  law  forbidding  the  opening  of  streets  through 
cemeteries  is  not  repealed  by  a  subsequent  act  extending  the  limits 
of  a  town,  and  appointing  commissioners  with  authority  "  to  survey, 
lay  out,  &C.,  streets  and  alleys,  as  they  shall  deem  necessary  within 
said  limits,**  since  both  acts  can  stand,  and  repeals  by  implication  are 
not  favored.^  So  a  general  statute,  expressly  prohibiting  a  muni- 
cipal corporation  from  debarring  citizens  from  selling  at  wholesale  in 
the  city  market,  is  not  repealed  by  implication  by  a  subsequent  act, 
by  which  the  city  authorities  are  invested  with  power  to  pass  such 
ordinances  as  appear  to  them  necessary  for  the  security,  welfare,  &c., 
of  the  city>  So,  also,  where  a  State  statute  required  auctioneers  to 
take  out  a  State  license,  and  a  subsequent  charter  to  a  city  gave  it 
power  "to  provide  for  licensing,  taxing,  and  regulating  auctions," 
&C.,  it  was  held  that  a  license  granted  by  the  city  corporation  to  an 
auctioneer  did  not  relieve  him  of  the  necessity  of  obtaining,  also,  a 
license  from  the  State  authorities,  the  court  being  of  opinion  that 
both  statutes  could  and  ought  to  stand,  as  they  were  not  incon- 
sistent.*^ 


1  St  Lonis  V.  Alexander,  23  Mo.  483 
(1856). 

«  State  V.  Merry,  8  Mo.  278  (1833). 
Consult  Goodeuow  v.  Buttrick,  7  Mass. 
140,  148 ;  King  v.  Grant,  1  Bam.  & 
AdoL  104.  Where  a  later  statute  under- 
takes to  revise  the  entire  subject-matter  of  a 
prior  statute,  it  will  generally  be  taken  as 
intended  to  be  a  sabetitute  for  the  fonner 
statute  unless  a  contrary  purpose  appears. 
It  is  entirely  a  question  of  legislative  in- 
tention. Murdock  v.  Memphis,  20  Wall. 
590,  617»  and  cases  cited.    Sedgwick  on 


Stats.  126  ;  Bank  v.  Bridge,  1  Yroom  (80 
N.  J.  L.),  112;  Industrial  School  «. 
Whitehead,  2  Beasley,  N.  J.  290 ;  SUte 
V,  Kelly,  5  Vroom  (84  N.  J.  L. ),  75. 

s  E^t  Street,  2  Grant  (Pa.)  Caa.  455 
(1854).  See,  further,  infiu,  aec  87,  as  to 
repeals  by  implication. 

*  Haywood  v.  Savannah,  12  Gm.  404 
(1868). 

>  Simpson  v.  Savage,  1  Mo.  859(1828) ; 
infra,  sec  87.  Text  approved,  ffiebn- 
hauer,  in  re,  14  Nev.  885. 
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1 87  (54).  G#neral  Laws  and  Speoial  Charten ;  Repeals  by 
Implication;  Conflict;  Conatrtiotion.  —  it  is  a  principle  of  very 
extensive  operation  that  affirmative  statutes  of  a  general  nature  do 
fu4  repeal  by  implication  charters  and  special  acts  passed  for  the 
benefit  of  particular  municipalities;^  but  they  do  so  when  this 
clearly  appears  to  have  been  the  purpose  of  the  legislature.  If  both 
the  general  and  the  special  acts  can  stand,  they  will  be  construed 
accordingly.  If  one  mnsi  give  way  it  will  depend  upon  the  sup- 
posed intention  of  the  law-maker,  to  be  collected  from  the  entire 
legislation,  whether  the  charter  is  superseded  by  the  general  statute, 
or  whether  the  special  charter  provisions  apply  to  the  municipality, 
in  exclusion  of  the  general  enactments.  So  particular  provisions  of 
charters  should  be  read  and  construed  in  the  light  of  the  wholfi 
instrument,  of  all  preceding  charters,  of  the  general  legislation  of  the 

1  Bond  V.  Hiestand,  20  La.  An.  1S9 ;  a  qtuaiion  of  inteiUUm,"  txyn  Wagner,  J., 

Kailroad  Co.  v,  Alexandria,  17  Oratt.  ( Va.  j  and  the  intention  was  regarded  as  manifest 

176  (1867) ;  Hammond  v.  Haines,  25  Md.  from  the  scope  and  purpose  of  the  whole 

541 ;  LouisviUe  v.  McKean,  18  B.  Hon.  act,  although  negative  words,  or  words  of 

9  ;  Cumberland  v.  Magruder,  84  Md.  881  repeal,  were  not  used*    State  v.  Sevaranoe^ 

(1871)  ;   Comm'rs  Central   Park,  In  rt^  55  Mo.  878  (1874)  ;  Union  Pacific  Ry. 

IK)  N.  Y.  498  (1872)  ;  Mayor  v.  Inroan,  Ca  v.  Cheyenne,  118  U.  a  516  (1884) ; 

67  Oa.  870  (1876) ;  poti,  sees.   137,  162  ;  poH,  sec.  770. 

State,  ex  rel,  v.  Wilson,  12  Lea'(Tenn.),        The  principle  that  general  legislation  on 

S46  ;    Wood   v.    Board  of  Election,   58  a  particular  subject  must,  in  the  absence 

Cal.  661 ;  East  St.  I^ouis  v.  Maxwell,  99  of  anything  showing  a  different  intent  on 

IlL  489.     A    provision   in  a  new  State  the  part  of  the  legislature,  give  way  to 

Onutitulion  held  to  remove  a  limitation  ineonnaUnt  special  legislation  on  the  same 

in  a  municipal  charter  upon  the  power  of  subject,  is  recognized  and  applied  in  the 

taxation  for  the  payment  of  bonded  in-  following  cases.    State  «.  Morristown,  88 

debtedness.     East  St.  Louis  v.  Amy,  120  N.  J.  Law,  57  (1868) ;  Cross  v,  Morristown, 

U.  S.  600.     In  Donahue  v.  Graham,  61  8  C.  E.  Green  (18  N  J.  Eq.),  805  ;  State 

Cat  276,  a  '*  street  law*'  contained  in  a  v.  Trenton,  7  Vroom  (86  N.  J.  L.),  198, 

city  charter  whiuh  was  inconsistent  with  201  ;  State  9.  Branin,  8  Zabr.  (28  N.  J.  L.) 

the  provisions  of  a  new  QmstUutian,  was  484  :  State  v.  Clark,  1  Dutch.  (N.  J.)  54  ; 

held  to  be  repealed  by  it.    Repeals  by  im-  State  r.  Jersey  City,  5  Dutch.  170 ;  Jersey 

plieaHon  are  not  favored  ;  and  special  laws  City  r.  Bailroad  Co.,  20  N.  J.  Eq.  860  ; 

conferring  particular  rights  upon  munici-  Goddard,  In  re,  16  Pick.   604  ;  Railroad 

pal  corporations  were  held  not  to  be  re-  Co.  ».  Alexandria,  supra.     In  Bank  v. 

pealed  by  subsequent  statutes  general  in  Bridges,  1  Vroom  (80  N.  J.  L.),  112,  and 

their  character.    Ottawa  ».  County,  12  111.  Stote  ».  MUler,  lb.  868,  special  laws  gave 

889;  Egypt  Street,   2  Grant   (Pa.)  Cas.  way  to  general  kws,  because  the  legisla- 

455  (1854) ;  Harrisbux|;h  v.   Sheck,  104  ture  had  annexed  to  the  latter  a  repealing 

Pa.  St  58 ;  supra,  sec.  87.    A  general  clause  abrogating  all  inconsistent  local  or 

statute,  repealing  all  acts  contrary  to  its  special  acts.    Per  Depue,  J.,  88  N.  J.  67, 

provisions,  held  not  to  repeal  a  chiuse  in  60.    See  Bank  v.  Davis,  1  McCarter  Ch. 

the  charter  of  a  municipal    corporation  (N   J.)  286  ;  Clintonville  v.  Keeting,  4 

npon  the  same  subject    State  v.  Branin  Denio,  841 ;  Tiemey  v.  Dodge,  9  Minn, 

(taxation),  8  Zabr.   (28  N.    J.   L.),  484  166.    Other  illustrations  will  be  found  in 

(1852).  But  a  general  railroad  tax  kw  held  the  chapters  on  Ordinances  and  Taxation, 

to  repeal  by  implication  prior  speoial  char-  poet,  sec  778  ;  ante,  sec.  86. 
ter  powcrt  of  monioipalitiea.    "  It  is  really 
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State,  and  of  the  object  of  the  legislature  in  the  erection  of  munici- 
palities, as  before  explained.^ 

§  88.  Implied  Repeal  of  G#neral  Laws.  —  The  presumption  is  not 
lightly  to  be  indulged  that  the  legislature  has  by  implication  repealed, 
as  respects  a  particular  municipality,  or  as  respects  all  municipal- 
ities, laws  of  a  general  nature,  elsewhere  in  force  throughout  the 
State ;  yet  a  charter  or  special  act  passed  subsequent  to  the  general 
law,  and  plainly  irreconcilable  with  it,  will  to  the  extent  of  the  con- 
flict operate  a  repeal  of  the  latter  by  implication.  But  by  a  well- 
known  rule,  founded  on  solid  reasons,  such  repeals  are  not  favored ; 
and  the  principle  of  implied  repeals  ought  to  be  applied  with  ex- 
treme caution.^  t 

^  Alexander    v.    Alexandria    (taxing  lecting  their  taxes,  was  held  not  to  alter 

power),  6  Cranch,  2  (1809)  ;  Grant  on  the  powers  and  practice  of  the  city  tinder 

Corp.  27;    Canal  Company  v.  Railroad  its  charter.     People  «.   Clanie,   70   CaL 

Company,  4  GiU  k  Johns.  1  ;  Smith  v.  504.     When  genercU  revenue  law8  are  ap- 

Kemochen,   7    How.   198  ;  JanesviUe  v.  plicable  to  incorporated  places,  see  pod^ 

Harkoe,  18  Wis.  850  ;  Powell  v.  Parkers-  sees.  770-774.    Provisions  in  a  city  charter 

bnrg,  28  W.  Ya.  698  ;  Thomason  v.  Ash-  ineonsisterU  wiih  ainendmetUi  to  the  Cmi' 

worth,  78  Cal.   73 ;  Babcock  v.  Helena,  atitution  of  the  State  afterwards  tAapted 

84  Ark.  499  ;  Eichels  v.  ETansville  Street  are  void.    Public  School  Trustees  p.  Taylor, 

By.  Co.,  78  Ind.  261  ;  Chicago  Dock  Co.  80  N.  J..Rq.  618. 

V.  Canity,   115   111.   155.     Where  there         *  See  cases  cited  to  last  preceding  aeo- 

was  a  charter  provieion   in  reference  to  tion  ;  also,   St   Louis  o.   Alexander,   2S 

bribery  committed  by  a  municipal  officer,  Mo.  483  ;  Baldwin  v.  Green,  10  Mo.  410 ; 

and  the  eanie  crime  was  made  punishable  State  r.   Binder,   38  Mo.  451 ;  State  «. 

by  a  greater  penalty  in  a  code  subsequently  Young  (intoxicating   liquors),    17    Kan. 

adopted  by  the  legislature,   it  was  held  414  (1877)  (where  the  Kansas  cases  on  the 

that,   as  to  crimes  committed  after  the  subject  are  discussed  by  Horton,  C.  J.)  ; 

code  was  adopted,  the  charter  provision  State  v.   Clarke,    1  Dutch.    (N.  J.)  54; 

was   repealed.      People    v,    Jaehne,    103  State  v.  Douglass,  4  Yroora  (33N.  J.  L.), 

N.  Y.  182  ;  People  v,  G'Neil,  109  N.  Y.  863  ;  States.  MUls,  5  Yroom  (34 N.  J.  L.), 

251 ;  ante,  sees.  9,  22,  29.     Acta  in  pari  177,  180 ;  Montezuma  v.  Minor,   70  Ga. 

materia  should  be  construed  together;  and  191 ;  St.  Johnsbury  v.  Thompson,  69  Vt 

on  this  principle,  the  definition  of  thp  800.    The  case  of  The  State  v.  CUrk,  54 

word  "owner,"  in  a  subsequent  paving  Mo.  17(1878),  8.  c.  14  Am.  Rep.  471,  and  of 

act,  was  considered  as  proper  to  be  ad-  The  State  v,  De  Bar,  58  Mo.  895  (1874), 

▼erted  to,  and  as  applicable  to  the  same  relating  to  the  iocialevU  powers  of  the  dty 

word  in  prior  acts  on  the  same  subi<»ct.  of  St.  Louis,  are  highly  instructiye  on  th« 

Holland  v.  Baltimore,  11  Md.  186  (1857)  :  question  on  the  effed  of  a  special  ael  upom 

New  Bedford  k  F.  Street  Ry.  Co.  v.  Acush-  the  general  law.     In  each  case  the  defend- 

net  Street  Ry.  Co.,  143  Mass.  200  ;  Moran  ant  was  indicted  under  the  general  c-rim- 

».   Long   Island  City,    101   N.   Y.   439.  inal  code  of  the  State,  which  prohibited 

Where  a  city  charter  adopted  the  general  the  keeping  of  bawdy  houses.     In  the  fint 

revenue  oc^  as  to  the  mode  of  assessing  and  case  the  defendant  pleaded  a  license  from 

collecting  municipal  taxes,  the  subsequent  the  city  to  keep  such  a  house.    In  1870  tha 

repeal  of  the  revenue  act  and  the  passage  charter  of  the  city  was  amended,  and  the 

of  a  general  law  concerning  the  creation  previous  power  to  "suppress**  such  boons 

and  government  of  municipalities,  which  was  changed  to  the  power  "  to  pom  ordi' 

contained  provisions  for  assessing  and  col-  nances,  not  inconsistent  with  any  kw  of 
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§  89  (55).     Extent  of  Power;  Idmitatioiui ;  Canons  of  Conetnxo- 
tion.  —  It  is  a  general  and  undisputed  proposition  of  law  that  a  mu' 

nicipal  corporation  possesses  and  can  exercise  the  following  powers, 
and  no  others:  Firsts  those  granted  in  express  words;  second,  those 

necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted ;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  corporation,  —  not  simply  convenient,  but  indispensable.^  Any 
fair,  reasonable  doubt  concerning  the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and  the  power  is  denied.^    Of 

the  State,  to  regulate  or  suppress**  sach  power  to  "regulaU.*'    See  also  Giirens  v, 

houses.     Under  this  power  to  regulate,  Van  Studdiford,   S6  Mo.   149.    General 

the  dty  regulated  such  houses  by  passing  power  in  a  municipal  charter  held  not  to 

an  order  licensing  them ;   and  such  an  repeal  by  implication  the  chartered  rights 

ordinance  was  held  to  be  valid  notwith-  of  a  railroad  company.     State  v.  Jersey 

standing  the  general  law,  and  to  have  the  City,  5  Dutch.  170.    Or  to  interfere  with 

effect  to  prevent  the  enforoemeut  of  the  vested  rights.    State    9.   Jersey   City,  5 

general  criminal  law  of  the  State  within  Vroom  (84  N.  J.  L.),  82. 

the  city  of  St.  Louis.    The  question  was  A  charter  which  confers  exrJunve  jaris- 

a  close  one,  but  the  majority  opinion  of  diction  upon  municipal  authorities  oper- 

Ndpton,  J.,  in  view  of  the  t^^atiou  re-  ates  to  repeal  the  general  law  on  the  same 

cited  in  it,  seems  to  be  sound.    State  v.  subject  within  the  municipality  ;  not  so 

Clark,  54  Mo.  17  (1878).    The  next  year,  ordinarily  when  the  charter  confers  con- 

1874,  in  consequence  of  the  decision,  the  current  authority.     Seebold  v.  People,  86 

charter  of  the  city  was  amended  in  this  111.  83  (1878). 

respect,  by  substituting  the  words  ''to  ^  Smith  v.  Newbem,  70  N.  C.  14 
suppress,  but  not  to  licensCf  bawdy  houses.  *'  (1874) ;  s.  o.  16  Am.  Rep.  766.  Referring  to 
After  this  act  went  into  effect  the  State  v.  the  text,  MeAUister,  J.,  in  People  v,  How- 
Pe  Bar,  supra,  arose.  The  defendant  was  ard,  not  officially  reported,  says,  **  It  is  the 
indicted  under  the  general  law  of  the  best  summary  of  all  the  decisions  upon 
State  for  keeping  such  a  house.  There  that  point  to  be  found  in  all  the  books.*' 
was  another  provision  in  the  general  law,  Text  cited  and  approved  in  the  following 
that  the  repeal  of  a  law  shall  not  by  im-  cases  :  Cook  Co.  v.  MeCrea,  93  111.  286  ; 
plication  revive  a  former  law.  And  it  Ottawa  v.  Carey,  108  (J.  S.  110;  Kelly  v. 
was  held  by  a  minority  of  the  court  that  Town  of  Milan,  21  Fed.  Rep.  842  ;  Scott 
the  amendment  of  1874,  which  repealed  v.  Shreveport,  20  Fed.  Rep.  714;  Dea- 
ths former  amendment  of  1870,  did  not  mond  v.  City  of  Jefferson,  19  Fed.  Rep. 
thereby  revive  the  general  criminal  statute  488  ;  In  re  Jjee  Tong,  18  Fed.  Rep.  253  ; 
in  the  city  of  St.  Louis,  and,  as  a  conse-  City  of  Eufaula  v,  McNab,  67  Ala.  588  : 
quence,  that  the  defendant  could  not  be  Uenke  v.  McCord,  55  Iowa,  378  ;  Ravenna 
convicted.  This  last  decision  seems  to  the  v,  Pennsylvania  Co.,  45  Ohio  St.  118; 
author  to  be  erroneous,  on  the  ground  that  City  of  Corvallis  v.  Carlile,  10  Oreg.  189  ; 
the  act  of  1870  did  not  ipso  facto  repeal  Danville  v.  Shelton,  76  Ya.  825  ;  Bell  v, 
the  general  law  in  the  city,  but  such  re-  Platteville,  71  Wis.  139  ;  Oilman  v  Mil- 
peal,  or  suspension  rather,  was  only  ef-  waukee,  61  Wis.  588  ;  Blake  v.  Walker, 
fected  when  the  city  passed  the  ordinance.  28  S.  0.  517  ;  Charleston  v.  Reed,  27  W. 
If  so,  a  repeal  of  the  ordinance  by  the  Va.  681 ;  City  of  Kansas  v.  Swope,  79  Mo. 
souncil,  without  the  act  of  1874,  would  446;  City  of  Portland  v.  Schmidt,  13  Oreg. 
have  left  the  general  law  of  the  State  in  17;  liCvy  o.  Salt  Lake  City,  8  Utah,  63; 
force  within  thd  city,. and  its  repeal  by  Richmond  v,  McGirr,  78  Ind.  192,  197 
the  act  of  1874  would  have  precisely  the  (1881). 

same  effect.    These  cases  may  be  usefully  *  Text  quoted  with  approval.     Wil- 

consulted  on  the  nature  and  scope  of  the  liains  «•  Davidaoo*  48  Tex.  88;  Brenham 
VOL.  I.  — 10 


146  MUNICIPAL  CORPOBATIONd.  §  dO 

every  municipal  corporation  the  charter  or  statute  bj  which  it  is 
created  is  its  organic  act  Neither  the  corporation  nor  its  officers 
can  do  any  act,  or  make  any  contract,  or  incur  any  liability,  not 
authorized  thereby,  or  by  some  legislatire  act  applicable  tbereta 
All  acts  beyond  the  scope  of  the  powers  granted  are  void.^  Much 
less  can  any  power  be  exercised,  or  any  act  done,  which  is  forbidden 
by  charter  or  statute.  These  principles  are  of  transcendent  impor- 
tance, and  lie  at  the  foundation  of  the  law  of  municipal  corporationa 
Their  reasonableness,  their  necessity,  and  their  salutary  character 
have  been  often  vindicated,  but  never  more  forcibly  than  by  the  late 
learned  Chief-Justice  Shaw,  who,  speaking  of  municipal  and  pubb'c 
corporations,  says :  "  They  can  exercise  no  powers  but  those  which  are 
conferred  upon  them  by  the  act  by  which  they  are  constituted,  or 
such  as  are  necessary  to  the  exercise  of  their  corporate  powers,  the 
performance  of  their  corporate  duties,  and  the  accomplishment  of 
the  purposes  of  their  association.  This  principle  is  derived  from  the 
nature  of  corporations,  the  mode  in  which  they  are  organized,  and  in 
which  their  affairs  must  be  conducted.''  * 

§  90.  Same  subject. — ''In  aggregate  corporations,  as  a  general 
rule,"  continues  Chief-Justice  Shaw,  "  the  act  and  will  of  a  majority 
is  deemed  in  law  the  act  and  will  of  the  whole,  —  as  the  act  of  the 

V,  Water  Co.,  67  Tex.  542;  Hanger  v,  Des  County  Comm'rs,  25  Minn.  250;  IViltonft. 

Moineis  54  Iowa,  198;  City  of  (>)rvalIU  v.  Lincoln,  9  Neb.  858;  Hnrford  v.  Omaha, 

Carlile,  10  Oreg.  189;  Kirkhamv.  Russell,  4  Neb.  850;   Reis  v.  GnS,  51  CaL  86. 

76  Ya.  956;  Tax  Collector  v.  Dendinger,  Text  cited  with  approval  in  Cook  Co.  «. 

88  La.  An.  261.  McCrea,  98  III  286;  Binningliani  4b  Pmtt 

I  McCann    v.  Otoe  Co.,  9  Neb.  824  ;  M.  Ry.  Co.  v.  Birmingham  Street  By.  Co., 

Stewart  v.  Otoe  Co.,  2  Neb.  177;  S.  C.  k  79  Ala.  465  ;  Davenport  v.  Kleinschmidt, 

P.  R.  R.  Co.  V,  Washington  Co.,  3  Neb.  6  Mont.  502  ;  Heiskell  v.  Baltimore,  65 

42  ;  Soroerville  v.  Dickerman,  127  Mass.  Md.  125  ;  Dwyer  v.  City  of  Brenham,  65 

272;    Boylston    Market  v,   Boston,    118  Tex.  526;  St.  Johnsburyv.  Thompaon, 

Mass.  528 ;   Harvard  College  v.  Boston,  Vt  800;   Christie  v.  Maiden,  28  W.  Vi 

104  Mass.   470;  Brimmer  v.  Boston,  102  667;  Spongier  o.  Trowbridge,  6S  Hiai.  4( 

Mass.  19;  People  v,  Webber,  89  111.  847;  <an  appropriation  to  pay  ezpenaoi  of 

Bryan  v.  Page,  51  Tex.  582;  Francis  v,  committee  in  endeavoring  to  obtain  1( 

Troy,  74  N.  Y.  888;  State  v.  Passaic,  41  lation  from  Congress  held  Ule^l,  and 

N.  J.  L.  90;  Perrine  v,  Farr,  2  Zabr.  (22  ment  enjoined);  Qhb  Co.  v.  Parkenbui|^fa'^ 

N.  J.  L.)  856;  Carron  v.  Martin,  2  Dutch.  80  W.  Ya.  435  (1887).     The  dtiieos  of 

(N.  J.)  594;  State  v.  Hudson,  5  Dutch,  city  cannot  confer  upon  its  common 

(N.  J. )  104;  State  v,  Marion  Co.,  21  Kan.  cil  powers  not  granted  by  chartor.  Tc 

419;  Green  v.  Cape  May,  41  N.  J.  L.  45;  v.  Muskegon,  47  Mich.  116.    Applyi^^^ 

Lord  V.  Oconto,  47  Wis.  886;  Garvey,  In  the  rule  in  the  text»  an  act  aathoritiBg 

re,  77  N.  Y.  528;  Smith  v.  Newburgh,  77  sale  of  municipal  bonds  at  not  le 

N.  Y.  130;  Allen  v.  Galveston,  51  Tex.  par  was  held  not  to  warrant  the  alloi 

802  ;    Dore  v,   Milwaukee,   42  Wis.  18;  of  a  commission  to  a  pnrchaaer  of 

Bntler  v.  Nevins,   88  111.   575 ;    Kansas  bonds  from  the  city  at  par.   Whelfin'a 

City  V.  Flanagan,  69  Mo.  22;  Bentky  v.  peal,  108  Pa.  St.  lefl;  197. 
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corporate  body.  The  consequence  is  that  a  minority  must  be  bound 
not  only  without,  but  against,  their  consent.  Such  an  obh'gation 
may  extend  to  every  onerous  duty,  —  to  pay  money  to  an  unlimited 
amount,  to  perform  services,  to  surrender  lands,  and  the  like.  It  is 
obvious,  therefore,  that  if  this  liability  were  to  extend  to  unlimited 
and  indefinite  objects,  the  citizen,  by  being  a  member  of  a  corpora- 
tion, might  be  deprived  of  his  most  valuable  personal  rights  and 
liberties.  The  security  against  this  danger  is  in  a  steady  adherence 
to  the  principle  stated,  viz.,  that  carporatums  can  (yrdy  exercise  their 
powers  over  their  respective  mernhers^for  the  accomplishment  of  limited 
and  defined  objects.  And  if  this  principle  is  important,  as  a  general 
rule  of  social  right  and  municipal  law,  it  is  of  the  highest  importance 
in  these  States,  where  corporations  have  been  extended  and  multi- 
plied so  as  to  embrace  almost  every  object  of  human  concern."  ^  The 
language  of  another  learned  judge  on  this  subject  is  well  chosen,  and 
fittingly  supplements  that  which  we  have  quoted  in  the  preced- 
ing section.  "In  this  country"  says  Church,  J.,  "all  corporations 
whether  public  or  private,  derive  their  powers  from  legislative  grant, 
and  can  do  no  act  for  which  authority  is  not  expressly  given,  or  may 
not  be  reasonably  inferred.    But  if  we  were  to  say  that  they  can  do 

1  Per  Shaw,   C.  J.,  in  SpauldiDg  v,  cited ;  Le  Coateulx  v,  Buffalo,  83  N.  T. 

Lofrell,  23  Pick.  71,  74  (1839);    BaDgs  838;    Hayes  v.  Appleton,  24  Wis.  544; 

V.  Snow,  1  Mass.  181;  Stetson  «.  Kemp-  People  v.   Railroad  Ca,  12  Mi^^h.  889; 

ton,  13  Mass.  272;  Willard  v,  Newbury-  Vance  v.  Little  Rock,  30  Ark.  435  (1876); 

port,  12  Pick.  227;  Keyes  v.  Westford,  17  Indianapolis  v.  Indianapolis  Gas  Co.,  66 

Pick.  273,  279;  Comw.  v.  Turner,  1  Cush.  Ind.  396.     Text  approved  in  the  follow- 

493,  495  (1848) ;  Cooley  ».  Granville,  10  ing  cases  :   Noyes  v.  Mason,  5  N.  W.  R. 

Cosh.   57  (1852);   Merriam  v.  Moody,  25  595  ;  Frank,  In  re,  52  Cal.  606;  Green  v. 

Iowa,  163  (1868);  Mintum  v.  Larue,  28  Cape  May,  41  N.  J.  L.  45. 
How.    435;     Lafayette    v.   Cox,   5  Ind.         **  The  poioera  of  all  corporations  are  Urn' 

(Port.)  38  (1854)  ;    Paine  v.  Spratley,  5  ited  by  the  grants  in  their  charters,  and 

Kan.  525;  Vincent  v.  Nantucket,  12 Cnsh.  cannot  extend  beyond  them**    Per  Breese, 

103,  105  ;  Clark  v,  Davenport,  14  Iowa,  J.,    Petersburg  v,  Metzger,  21   111.  205. 

494 ;  Mays  r.  Cincinnati,  1  Ohio  St  268  ;  '*  Corporations  have  only  such  rights  and 

Gallia  Co.   v.  Holcomb,  7  Ohio,  Part  I.  powers  as  are  expressly  granted  to  them, 

282 ;   Comm'rs  v,   Mighels,   7  Ohio  St  or  as  are  necessary  to  carry  into  effect  the 

109;  Fitch  v.  Pinckard  (taxing  power)  4  rights  and  Powers  so  granted."  Per  Starrs, 

Scam.  (5  lU.)  78;  Caldwell  v.  Alton  (mar-  J.,  in  New  London  v,  Brainard  (illegal  ap- 

ket  ordinance),  38  III  416;  Trustees,  &c.  propriation  of  money  to  celebrate  Fourth 

V.  McConnel,  12  111.  140;  Louisiana  State  of  July),  22  Conn.  552  (1853),  approving 

Bank  9.  New  Orleans  Nav.  Co.,  3  La.  An.  Stetson  «.  Kempton,  13  Mass.  272 ;  Hodgee 

294;  State  v.  Mayor,  ka.   (market-house  «.  Bnffalo,  2  Denio,  110.     So,  where  the 

case),  5  Port  (Ala.)  279  ;  Head  v.  Ins.  statute  placed  the  care  of  fire  departments 

Co.,  2  Cranch,  168 ;   DeRossey  v.  Davis  in  the  hands  of  chief  engineers,  a  power 

(sale  of  ferry  lease),  13  La.  An.  468;  Peo-  "to  regulate  and  protect  fire  engines," 

pie  V.   Bank,  Ac,  1  Doug.  (Mich.)  282;  kc,  was  held  not  to  authorize  a  city  to 

City  Council  v.  Plank  Road  Co.,  81  Ala.  establish  a  **  fire  board  '*  to  have  charge  of 

76;  State  v.  Mayor,  5  Port  (Ala.)  279;  that  department     Benjamin  v.  Webster^ 

Bomett,  In  re^  80  Ala.  461,  and  eases  100  Ind.  16.    AnU,  sec  29. 
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nothing  for  which  a  warrant  could  not  be  found  in  the  language  of 
their  charters,  we  should  deny  them,  in  some  cases,  the  power  of 
self-preservation,  as  well  as  many  of  the  means  necessary  to  effect 
the  essential  objects  of  their  incorporation.  And  therefore  it  has 
long  been  an  established  principle  in  the  law  of  corporations,  that 
they  may  exercise  ail  the  powers  witkin  (he  fair  intent  and  purpose  of 
their  creation  which  are  reasonahly  proper  to  give  effect  to  powers  ex- 
pressly granted.  In  doing  tliis,  they  must  [unless  restricted  in  this 
respect]  have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  mode  of  operation."  ^ 

§  91.  Same  anbjeot.  Principles  of  Conatmotioii.  —  The  extent  of 
the  powers  of  municipalities,  whether  express,  implied,  or  indispensa- 
ble, is  one  of  construction.  And  here  the  fundamental  and  univer- 
sal rule,  which  is  as  reasonable  as  it  is  necessary,  is,  that  while  the 
construction  is  to  be  just,  seeking  first  of  all  for  the  legislative  in- 
tent in  order  to  give  it  fair  effect,  yet  any  ambiguity  or  doubt  as  to 
the  extent  of  the  power  is  to  be  determined  in  favor  of  the  State  or 
general  public,  and  against  the  State's  grantee.  The  rule  of  strict 
construction  of  corporate  powers  is  not  so  directly  appUcable  to  the 
ordinary  clauses  in  the  charter  or  incorporating  acts  of  municipali- 
ties as  it  is  to  the  charters  of  private  corporations ;  but  it  is  equally 
applicable  to  grants  of  powers  to  municipal  and  public  bodies  which 
are  out  of  the  usual  range,  or  which  may  result  in  public  burdens, 
or  which,  in  their  exercise,  touch  the  right  to  liberty  or  property  or, 
as  it  may  be  compendiously  expressed,  any  common-law  right  of  the 
citizen  or  inhabitant  The  subject  is  copiously  illustrated  in  the 
notes* 

1  Bridgeport  v.  Railroad  Co.,  15  Conn,  (license  to  bakers);  Harris  v.  Intendant, 
475,  501  (1843),  per  Churchy  J.  So  28  Ala.  577  (retailing  liquors);  Intendant 
where  power  is  conferred  upon  a  city  v.  Chandler,  6  Ala.  899  (retailing  liquon). 
council  to  levy  and  collect  taxes,  and  no  *  Courts  adopt  a  ttriet^  rather  than 
officer  for  the  purpose  is  provided  in  the  liberal  construction  of  powers:  "It  is  a 
charter,  the  authority  to  use  and  employ  well  settled  rule  of  construction  of  grants 
the  necessary  machinery  to  make  the  levy  by  the  legislature  to  corporations,  whether 
and  collection  was  held  to  f>e  implied,  public  or  private,  that  only  such  powers 
Union  Pacific  By.  Co.  v,  Ryan,  2  Wyo.  and  rights  can  be  exercised  under  them  as 
408.  But  see  8.  0.  in  Supreme  Court  of  are  clearly  comprehended  within  the  words 
United  States,  113  U.  S.  516,  where  the  of  the  act,  or  derived  therefrom  by  neces- 
judgment  was  reversed  on  other  grounds,  sary  [fair  and  reasonable]  implication,  re- 
Express  authority  to  establish  and  main-  gard  being  had  to  the  objects  of  the  grant, 
tain  a  public  bath  includes  the  power  to  Any  ambiguity  or  doubt  arising  out  of  the 
secure  a  proper  location  for  it.  Poillon  v.  terms  used  by  the  legislature  must  be  re- 
Brooklyn,  101  N.  Y.  132.  The  incidental  solved  in  favor  of  the  pubUe"  Minturn  v. 
powers  of  a  municipal  corporation  must  be  Larue,  23  How,  485,  486  (1S59).  /Vr 
germane  to  the  purposes  for  which  it  is  Nelson^  J.,  construing  municipal  ch«rter 
created.     May«r  v.  Ynille,  8  Ala.   187  as  to  ferry  rights  of  oorpoimti(m  thwe- 
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The  general  principles  of  law,  stated  in  this  and  in  the  preceding 

sections,  are  indisputably  settled,  but  difficulty  is  often  experienced 

under.  In  subsequent  cases,  tiie  Supreme  are  not  to  be  defeated  or  impaired  by  a 
Court  has  said  that  a  municipal  corpora-  stringent  construction."  Smith  v.  Madi-, 
tion  "can  exercise  no  power  which  is  not,  son,  7  Ind.  86 ;  Kyle  v.  Malin,  8  Ind.  84; 
ill  express  Urms  or  by  fair  implieoUionf  57,  per  Stuart,  J. ;  Memphis  v.  Adams 
conferred  upon  it."  Thomson  v,  Lee  Co.  (implied  power  to  employ  an  attorney),  9 
(tnunicipal  bond  case),  8  WaU.  820;  Heisk.  (Tenn.)  518;  8.  c.  24  Am.  Rep. 
Thomas  v.  Richmond,  12  WaU.  849  831.  Per  Nicholson,  C.  J.  A  municipal 
(1871) ;  8.  P.  Clark  v,  Davenport,  14  corporation  has  no  right  to  appropriate 
Iowa,  495;  Merriam  o.  Moody's  Executors^  its  revenues  to  obtain  an  increase  of  its 
25  Iowa,  163 ;  Nichol  v.  Mayor,  ke,,  9  powers,  through  persons  sent  by  the  city 
Humph.  252  ;  Leonard  v.  Canton,  85  council  to  appear  before  the  State  General 
Miss.  189;  where  Fisher,  J.,  gives  a  clear  Assembly  and  Congress.  Henderson  v. 
exposition  of  the  rationale  of  the  doctrine  Covington,  14  Bush  (Ky.),  812;  Spenzler 
that  corporate  grants  should  be  strictly  v.  Trowbridge,  62  Miss.  46. 
construed.  Douglass  v.  Placerville,  18  In  concluding  this  note,  the  author  may 
Cal.  643,  647  ;  i^^nti  v.  San  Francisco,  be  permitted  to  observe  that  the  principU 
16  Cal.  282;  Wallace  v.  San  Jose,  29  Col.  of  strict  construction  should  not  be  pressed 
180.  With  us,  cities,  towns,  and  mu-  in  any  case  to  such  an  unreasonable  ex- 
nicipal  corporations  of  all  kinds  are  ere-  tent  as  to  defeat  the  legislative  purpose 
ated  and  endowed  with  powers  by  the  fairly  appearing  upon  the  entire  charter 
legislature.  These  are  of  a  legislative  and  or  enactment.  Perhaps  the  rule  as  it  is 
administrative  character,  to  aid  in  the  briefly  expressed  in  the  text  (sees.  90,  91) 
better  government  of  localities  or  por-  best  embodies  the  result  of  the  adjudica- 
tions of  the  State.  This  power  exists  no  tions  upon  this  point,  namely  :  If,  upon 
further  than  it  has  been  delegated.  And  the  whole,  there  be  fair,  reasonable,  sub- 
municipal  corporations,  in  their  action,  stantial  doubt  whether  the  legislature  in- 
are  confined  "to  a  sMet  construction  of  tended  to  confer  the  authority  in  question, 
the  grants  of  powers  contained  in  their  particularly  if  it  relates  to  a  matter  extra- 
charters  "  or  acts  of  incorporation.  La-  municipal  or  unusual  in  its  nature,  and 
fayette  v.  Cox,  5  Ind.  (Porter)  88  (1854).  the  exerdse  of  which  will  be  attended 
"It  is  proper,  too,  that  these  powers  with  taxes,  tolls,  assessments,  or  burdens 
should  be  strictly  construed,  considering  upon  the  inhabitants,  or  oppress  them,  or 
with  how  little  care  chartered  privileges  abridge  natural  or  common  rights,  or  di- 
are  these  days  granted."  Bank  v.  Chili-  vest  them  of  their  property,  the  doubt 
cothe,  7  Ohio,  Part  II.  81,  85  (1886),  per  should  be  resolved  in  favor  of  the  citizen, 
Hitchcock,  J.;  Collins  v.  Hatch,  18  Ohio,  and  against  the  municipality.  The  rule 
523  ;  Port  Huron  v.  McCall,  46  Mich,  as  herp  expressed  has  been  cited  and  ap- 
565  ;  **  Boroughs  and  towns  are,  confes-  proved  in  Ex  parte  Mayor  of  Florence,  in 
sedly,  inferior  corporations.  They  act  not  re  Jones,  78  Ala.  419;  Grand  Bapids  Elec- 
by  any  inherent  right  of  legislation,  like  trie,  &c.  Co.  v.  Grand  Bapids  Edison,  &c. 
the  legislatnie  of  the  State,  but  their  aw  Co.,  88  Fed.  Bep.  659  (holding  that  a 
thority  is  delegfoted,  and  their  ^wen,  then'  power  to  make,  amend,  and  repeal  ordi- 
fore,  must  be  strictly  pursued.  Within  iiBncesdeemedtLdYVBahle  for  lig?Uing  streets 
the  limits  of  their  charter,  their  acts  are  did  not  confer  control  of  the  streets  to  the 
valid  ;  without  it  they  are  void."  Wil-  exclusion  of  the  legislature,  or  authorize 
lard  V.  Killingworth,  8  Conn.  247,  per  the  city  to  grant  the  exclusive  use  of  the 
Daggett,  J.,  approved  10  Conn.  442.  " The  streets  for  electric  lights  for  fifteen  years), 
action  of  municipal  corporations  is  to  be  Power  to  JUl  up  and  drain  lots  holding 
held  strictly  within  the  limits  prescribed  stagnant  water,  at  the  expense  of  their 
by  statute.  Within  these  limits,  they  are  owners,  was  held  not  to  authorize  filling 
to  be  favored  by  the  courts.  Powers  ex-  them  up  to  a  greater  height  than  waa 
pressly  granted,  or  necessarily  implied,  necesaary  to  abate  the  nuisance.    Bush  «• 
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in  their  application,  on  account  of  the  complex  character  of  munici- 
pal duties,  and  the  various,  miscellaneous,  and  frequently  indefinite 
purposes  or  objects  which  municipalities  are  authorized  to  execute 
or  carry  into  operation.^ 

Urngt  as  affecting  Municipal  Powers  and  their  Construction* 

§  92  (56).  Usase  and  Presoription.  —  In  England  municipal  cor- 
porations claim  and  exercise  many  powers  wholly  in  virtue  of  long- 
established  usage,  or  of  prescription,  which  implies  a  lost  charter 
conferring  such  powers.^  Indeed,  from  immemorial  usage,  powers 
are  recognized  as  valid  which  could  not  lawfully  originate  in  a  royal 
charter.  A  usage  to  give  a  right  must,  however,  be  long  established, 
and  forty  years'  duration  was  not  considered  of  itself  to  be  suffi- 
cient for  this  purpose.^  But  usage  in  this  country  has  a  much  more 
Umited  operation.  It  is  a  necessary  result  of  the  manner  in  which 
our  municipal  corporations  are  created — viz.,  by  express  legislative 
act,  wherein  their  powers  and  duties  are  wholly  prescribed  —  that 
the  powers  themselves  cannot  be  added  to,  enlarged,  or  diminished 
by  proof  of  usage. 

§  93  (57).  Same  aabjeot. — In  a  case  in  Massachusetts,  the  learned 
Chief-Justice  Bigelow,after  stating  the  decision  of  the  Supreme  Court, 
that  towns  in  Massachusetts  had  no  authority  to  appropriate  money 
for  the  celebration  of  the  Fourth  of  July,  remarks,  in  relation  to  the 
attempt  to  sustain  the  appropriation  on  the  ground  of  usage:  *'  Usage 
cannot  alter  the  case.  An  unlawful  expenditure  of  money  by  a 
town  cannot  be  rendered  valid  by  usage,  however  long  continued. 
Abuses  of  power  and  violations  of  right  derive  no  sanction  from 
time  or  custom.  A  casual  or  occasional  exercise  of  a  power  by  one 
or  a  few  towns  will  not  constitute  usage.  It  must  not  only  be  gen- 
eral and  of  long  continuance,  but,  what  is  more  important,  it  must 
also  be  a  custom  necessary  to  the  exercise  of  some  corporate  power, 
or  the  enjoyment  of  some  corporate  right,  or  which  contributes  es- 
sentially to  the  necessities  and  convenience  of  the  inhabitants.  The 
usage  relied  on  in  the  present  case  would  not  satisfy  either  of  these 
last-named  requisites,  which  are  necessary  to  give  it  validity."^    But 


Dabaque,  69  Iowa,  288.  Infra,  sec  109; 
Logan  V.  Pyne,  48  Iowa,  624  (1876);  8.  o. 
22  Am.  Rep.  261. 

1  Spaulding  v.  Lowell,  28  Hck.  71; 
anU,  sees.  8-28;  poil,  ch.  vi,  where  some 
of  these  miscellaneoiu  or  special  powers 
are  considered. 

*  AnU,  ch.  ii.8ec29;ch.iii«iee.82. 


s  Chad  V.  Tilsed,  6  J.  B.  Moore,  185. 
As  to  the  proper  office  of  nsage  in  £ng* 
land,  both  as  a  scarce  of  power  and  to  aid 
in  the  interpretation  of  charters,  see  Grant 
on  Corp.  19,  27,  28,  29,  652,  664. 

*  Hood  9.  Lynn,  1  Allen  (Mass.),  108 
(1861).  Further  as  to  nsage  consult  Wil- 
laidv.  Newburyport,  12  Pick.  227;  Spaul- 
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general  and  Umg-anUinued  usage  is  not  without  its  importance,  and 
usage  of  this  character  may  be  resorted  to  in  aid  of  a  proper  car^ 
struduyih  of  the  charter  or  statute,  but  no  further.  If  the  language 
be  uncertain  or  doubtful,  a  uniform,  long-established,  and  unques- 
tioned usage  will  be  r^arded  by  the  courts  in  determining  the 
mode  in  which  powers  may  be  exercised,  and  to  a  reasonable  ex- 
tent in  determining  the  scope  of  the  powers  themselves ;  but  usage 
can  hare  no  room  for  operation  where  the  language  of  the  en- 
actment is  plain  and  the  l^;i8lative  intent  is  clear  upon  the  tajoe 
of  it^ 

§  94  (58).  Discretionary  Powers  not  subject  to  Jndioial  Control. — 
Power  to  do  an  act  is  often  conferred  upon  municipal  corporations, 
in  general  terms,  without  being  accompanied  by  any  prescribed  mode 
of  exercising  it.  In  such  cases  the  common  council,  or  governing 
body,  necessarily  have,  to  a  greater  or  less  extent,  a  discretion  as 
to  the  manner  in  which  the  power  shall  be  used.^    This  discretion, 

ding  V.  Lowell,  23  Pick.  71;  Smith  v.  third  parties  from  denying  iter  construc- 

Cheshire,  13   Gray  (Maas.),  803  (1859);  tion  to  be  the  true  one.    Van  Hostrup  v, 

Batler  v.  Charlestown,    7  Gray,    12,   16  Madison  City  (on  railroad  bonds),  1  Wall. 

(1856)  ;  Benoit  v.  Conway,  10  Allen,  528.  (U.  S.)  291  (1863);   Meyer  v.  Muacatina 

1  Smith  V.  Cheshire,  13  Gray,   308 ;  (on  railroad  bonds),  lb.  384,  391.     Poat^ 

Batler  v.   Charlestown,  7  Gray,  12,  16;  sees.  420,  457,  560  n.,  562  n.,  591  n.; 

Sherwin  v.   Bagbee   (validity  of  school  chapt.  zxii  xxiii. 

meeting),  16  Vt  439,  444,  where  RedJUld,         *  Railroad  Co.  v,  Evansville  (power  to 

J.,  remarks :   "  In  construing  statutes  ap-  subscribe  stock  and  to  borrow  money),  15 

plicable  to  public  corporations,  courts  will  Ind.  395  (1860);  Kelly  v,  Milwaukee,  18 

attach  no  slight  weight  to  the  uniform  Wis.  83;   Slack  v.  Railroad  Co.,  13  B. 

practice  under  them,  if  this  practice  has  Mon.  1;   Bridgeport  v.  Railroad  Co.,.  15 

oontinued    for  a  considerable  period   of  Conn.  475,  501  (1843),  per  Church,  J.; 

time.'*     It  is  a  rule  "founded  on  reason  Harrison  v.  Baltimore,  1  Gill  (Md.),  264 

and   common   sense,"  says  the  Court  of  (1843);  Cincinnati  v.  Gwynne,  10  Ohio, 

Appeals   of   Maryland,    that    "  doubtful  192 ;    Markle  v.  Akron,   14  Ohio,    586. 

words   in   a  genertd  aUUute  may  be  ex-  Where  a  municipal  corporation    is    en- 

pounded  with  reference  to  a  general  usage;  trusted  with  the  execution  of  a  power, 

and  ufhen  a  staiule  is  applicable  to  a  par-  and  is  not  confined  to  a  particular  mode, 

ticular  place  only,  such  words  may  be  eon-  but  has   a   discretion   in    the  choice  of 

strued  by  usage  at  that  place.**    Frazier  v,  means,  a  plain  case  of  abuse   must    be 

Wariield  (Inspection  Act  for  Baltimore),  shown,  resulting  in  an  injury  to  the  pe- 

13  Md.  279,  308;  a.  p.  Love  v.  Hinckley,  titioner,  to  warrant  an  injunction  against 

Abt  Adm.  436;  see,  also.  Rex  v.  Chester,  the  corporation.    Page  v,  St.  Louis  (spe- 

1  Maule  &  Selw.   101;  Rex  v.  Salway,  9  cial  assessment),  20  Mo.  136  (1853);  Col- 

a  &  C.  424.  ton  V.  Hanchett,   13  111.  615;    Bush  v. 

Where  the  true  construction  of  a  char*  Carbondale,  78  IlL  74  (1875);  Mayor  of 

ter  admits  of  doubt,  and  the  construction  Baltimore  v.  Gill,  31  Md.  375;  Holland  v, 

adopted  by  the  city  authorities  has  been  Baltimore,  11  Md.  186 ;  post,  sec.  146; 

acquiesced  in  generally,  and  acted  upon  Dodd  v.  Hartford,  25  Conn.  232  f  Sheldon 

by  third  persons  in  good  faith,  in  their  v.  School  District,  lb.  224;  Lockwood  v. 

transactions  with  the  city,  it  will  be  pre-  St.  Louis,  24  Mo.  20;  Deane  v.  Todd,  22 

duded  by  the  ooorts  in  actions  by  such  Mo,    90 ;   Mayor,  &c,  v.  Meserole,  26 
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where  it  is  conferred  or  exists,  caunot  be  judicially  interfered  with 
or  questioned  except  where  the  power  is  exceeded  or  fraud  is  im- 
puted and  shown,  or  there  is  a  manifest  invasion  of  private  rights. 
Thus  where  the  law  or  charter  confers  upon  the  city  council,  or 
local  legislature,  pouter  to  determine  upon  the  expediency  or  necessity 
of  measures  relating  to  the  local  government,  their  judgment  upon 
mattei*s  thus  committed  to  them,  while  acting  within  the  scope  of 
their  authority,  cannot  be  controlled  by  the  courts.  In  such  case 
the  decision  of  the  proper  corporate  body  is,  in  the  absence  of  fraud, 
final  and  conclusive,  unless  they  transcend  their  powers.^  Thus,  for 
example,  if  a  city  has  power  to  grade  streets,  the  courts  will  not  in- 
quire into  the  necessity  of  the  exercise  of  it,  or  the  refusal  to  exer- 
cise it,  nor  whether  a  particular  grade  adopted,  or  a  particular  mode 
of  executing  the  grade,  is  judicious.^    So  if  a  city  has  power  to  build 

Wend.   132  ;   Union   Pacific  By.  Co.  v.  officer.     See  Micbie  and  the  Corporation 

Ryan,  2   Wyo.  408  ;  s.  c.  on  appeal  sub  of  the  City  of  Toronto,  In  re,  11  Upper 

nam.    Union    Pacific    Ry.  Co.  v.  Obey-  Can.  C.  P.  379. 

enne,  118  U.  S.  516;  Poillon  v.  Brooklyn,  Powers  which  involve  the  exercise  of 

101  N.  Y.  132.    A  power  "to  remove  or  judgment  or  discretion  —  as  whether  to 

confine  persons  having  infectious  or  pesti-  commence  a  suit  in  the  name  of  a  county, 

lential  diseases  *'  confers  atUhority  to  select  &c.,  —  cannot  be  delegated  to  others.  Scol* 

the  means  of  canyiug  it  out,  and  a  city  lay  v.  County  of  Butte,  67  Cal.  249. 

may,  under  such  a  power,  rent  a  house  to  ^  Baker  r.  Boston,  12  Pick.  184  ;  Ho- 

be  used  ax  a  small-]:K)X  hospital.     Ander-  vey  v.   Mayo,   48  Me.  822  (1857);   Fay, 

son  V,  0' Conner,  98  Ind.  168.    See  chap-  Petitioner,  15  Pick.  243  (1834);  Parks  v. 

ters  on    Contracts   and   Taxation,  post;  Boston,  8  Pick.  218  (1829);  Danielly  o. 

Wells  V.  Atlanta,  48  Ga.  67(1871);  Coul-  Cabaniss,  52  Ga.  211    (1874);  Sheridan 

son  V.  Portland,  Deady  R.    481  (1868);  v,  Colvin,   78  111.    287    (1875);    Droz  v. 

post,  sec.  112,  also  ch.  xxiiL     In  respect  Baton  Rouge,  86  La.  An.  307;  Alberger 

to  the  legislative  /unetums  of  a  municipal  v,  Baltimore,  64  Md.  1;   United  States  v, 

body,  the  courts  are  bound  to  presume  New  Orleans,  81  Fed.  Rep.  537;  Torrent 

that  they  will  exercise  any  discretion  with  v.  Muskegon,  47  Mich.  115.     Whore  a 

which  they  are  clothed  properly,  and  that  common  council  was  authorized  by  the 

they  had  sufficient  reasons  for  doing  an  city  charter  to  canstntet  hreakwalers,  &c., 

act,  the  result  of  such  discretion.    Rail-  and  to  defray  the  cost  thereof  by  special 

poad  Co.  V.  Mayor  of  New  York,  1  Hilton,  assessments  upon  the  projierty  benefited, 

562  (1858);  Des  Moines  Gas  Co.  v,  Des  and  was  required  to  determine  the  amounts 

Moines,  44  Iowa,  508  (1876) ;  8.  c.  24  to  be  charged  to  each  lot,  it  was  held  that 

Am.  Rep.  756;  post,  sec.  379.  the  action  of  the  council  in  determining 

By  statute  in  Canada,  certain  superior  what  property  would    be    benefited  was 

courts  have  power  in  their  discretion  to  conclusive,    while    its   decision    of  what 

set  aside  by-laws  for  illegality,  on  the  ap-  amounts  should  be  chaiged  to  each  lot 

plication  of  persons  interested,  but  these  could  be  reviewed.    Teegarden  v.  Racine, 

courts  will  not  entertain  an  application  to  56  Wis.  545. 

set  aside  a  by-law  on  a  matter  of  fact^  '  Hovey  v.  Mayo,  street  commissioner, 

which,  according  to  municipal  act,  or  a  48  Me.  822  (1857) ;  Benjamin  o.  Wheeler, 

by-law  passed  under  it,  should  be  ascer-  8  Gray,  409,  418  (1857) ;  Richmond  «. 

tained  and  finally  determined  by  an  officer  McGirr  (purchase  of  land  for  public  build* 

of  the  corporation,  unless  perhaps  fraud  ings),  78  Ind.  192  (1881),  citing  text 
or  corrupt  conduct  be  imputed  to  such 
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a  market-housej  the  courts  cannot  inquire  into  the  size  and  fitness  of 
the  building  for  the  object  intended.^  So,  in  the  absence  of  fraud, 
the  court  refused  to  interfere  by  injunction  with  the  action  of  the 
city  council  in  agreeing  to  rent  a  room  for  dty  purposes  for  twenty 
years  and  to  pay  for  the  same  in  advance.'  So,  also,  the  use  of  the 
revenue  of  a  city,  above  that  set  apart  by  law  for  the  payment  of 
interest  on  its  bonded  debt  and  for  a  sinking  fund,  is  within  the 
discretion  of  the  municipal  authorities,  and  the  court  will  not  in- 
terfere by  mandamus  to  require  a  part  of  it  to  be  applied  to  the 
payment  of  a  judgment  before  there  is  an  ascertained  surplus  over 
expenditures.' 

§  95  (59).  The  Subject  iUiiBtrated. — So,  also,  where,  by  its  char- 
ter, a  municipal  corporation  is  empowered,  if  it  deems  the  public 
welfare  or  convenience  requires  it,  to  open  streets  or  mxike  public  im^ 
provements  thereon^  its  determination,  whether  wise  or  unwise,  can- 
not be  judicially  revised  or  corrected.*  On  the  ground  that  it  is  the 
province  of  the  municipal  authorities,  and  not  of  the  judicial  tribu- 
nals, to  determine  what  improvements  shall  be  made  in  the  streets 
and  highways  of  the  corporation,  the  court,  on  application  of  citizens, 
refused  to  compel  a  city  to  cover  over  an  open  draining  canal  of  long 
standing,  it ''  not  appearing  to  be  a  nuisance  in  the  legal  sense  of 
the  word."*  So  where  it  is  made  the  duty  of  a  city  to  remove,  as 
far  as  they  may  be  able,  every  nuisance  which  may  endanger  health, 
the  courts,  unless  the  power  be  transcended,  cannot  ordinarily  inter- 
fere to  control  the  manner  in  which  this  shall  be  done.^  But  the 
power  to  abate  nuisances,  like  all  other  municipal  powers,  must  be 
reasanahly  exercised ;  and  although  the  power  be  given  to  be  exer- 
cised in  any  manner  the  corporate  authorities  may  deem  expedient, 
it  is  not  an  unlimited  power,  and  such  means  only  are  intended  as 
are  reasonably  necessary  for  the  public  good ;  wanton  or  unneces- 
sary injury  to  private  property  and  private  rights  are  not  thereby 

1  Spaalding  o.  LoweU,  28  Pick.  71,  80  GUI  (Md.),  891   (1848.)     Passing  ordi- 

(1889).      So  where  a  city  has  power  to  nances  in  reUtion  to    opening,   &c.,   of 

lease  real  estate  at  a  "reasonable  rent,"  streets,  is  the  exerdae  of  legislative,  not 

the  council  is  to  determine  what  is  reason-  judicial  power.    Wiggin  v.  Mayor,  &c.  of 

able,  and  their  discretion  in  the  absence  New  York,  9  Paige,  16  (1841).     See  chap- 

of   fraud   cannot   be  judicially   revised,  ter  on  Eminent  Domain,  pod, 
Schanok  v.  Mayor,  69  K.  T.  444  (1877).         *  Inhabitants  v.  New  Orleans,  14  La. 

>  Moaesv.  Risdon,  46  Iowa,  251  (1877);  An.  452  (1859). 
qwtre,  and  compare  Garrison  v,  Chicago,         *  Baker  v.  Boston,  12  Pick.  184  (1831); 

7  BisseU,  480  (1877).  see  also  Kelly  v,  Milwaukee,  18  Wis.  88 

s  East  St.  Louia  v.  Zebley,  110  U.  S.  (1864);  Goodrich  v.  Chicago,  20  IlL  445. 

821.    More  fully  potA,  chap.  xiv.  Further  aa  to  nuisances,  see  chapter  on 

*  Methodist  P.  Church  v.  Baltimore,  6  Ordinances,  /wf(     Index — NviMcmoeM, 
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authorized.^  And  generally  the  judicial  tribunals  will  not  interfere 
with  municipal  corporations  in  their  internal  police  and  administra- 
tive government,  unless  they  are  transcending  their  powers  or  some 
clear  right  has  been  withheld  or  wrong  perpetrated  or  threatened.^ 

§  96  (60).  Public  Powers  and  TroBts  incapable  of  Delegation.  — 
The  principle  is  a  plain  one,  that  the  public  powers  or  trusts  de- 
volved by  law  or  charter  upon  the  council  or  governing  body,  to  be 
exercised  by  it  when  and  in  such  manner  as  it  shall  judge  best,  can- 
not be  delegated  to  others.  This  principle,  its  scope  and  limitations, 
is  best  shown  by  examples  of  its  application  to  actual  cases.  Thus, 
where  by  charter  or  statute,  local  improvements,  to  be  assessed  upon 
the  adjacent  property  owners,  are  to  be  constructed  in  ''  such  man- 
ner as  the  common  cowiwil  shall  prescribe "  by  ordinance,  it  is  not 
competent  for  the  council  to  pass  an  ordinance  delegating  or  leaving 
to  any  officer  or  committee  of  the  corporation,  the  power  to  deter- 
mine the  mode,  manner,  or  plan  of  the  improvement.  Such  an 
ordinance  is  void,  since  powers  of  this  kind  must,  as  above  shown,^ 
be  exercised  in  strict  conformity  with  the  charter  or  incorporating 
act.* 

^  Babcock  v.  Buffalo,  56  K.  Y.  268  city  council  shall  deem  it  necessary,"  it 
(1874),  where  the  dty  was  enjoined  from  could  not  by  ordinance  make  the  mayor 
filling  up  plaintiff's  ^p  in  the  canal,  be-  the  judge  of  the  necessity  for  paving.  Re- 
cause,  under  the  circumstances,  it  was  not  affirmed  but  distinguished,  Shehan  v. 
a  proper  exercise  of  the  power  to  abate  Gleeson,  46  Mo.  100  (1870);  East  St 
nuisances.  Louis  v.  Wehrung,  50  HI.  28  (1869).    So, 

*  State  V.  Swearingen,  12  Qa.  28;  f^od,  where  the  charter  gires  the  dty  toiincU 
chap.  xxiL  power  to  construct  seu^ert  of  such   *'di- 

*  Supra,  sees.  90,  91.  mensions  as  may  be  prescribed  by  ordi- 

*  State  V.  Hauser,  68  Ind.  155;  State  nance,"  the  council  cannot  by  ordinance 
V.  Bell,  84  Ohio  St.  194;  Birdsall  v.  Clark,  require  sewers  to  be  constructed  of  such 
78  N.  Y.  78;  N.  Y.  Ac.  Trustees,  In  re,  dimensions  as  may  be  deemed  requisite  by 
57  How.  Pr.  500 ;  Thompson  o.  Scher-  the  city  engineer.  St.  Louis  v,  Clemens, 
merbom,  6  N.  Y.  (2  Seld.)  92  (1851),  re-  48  Mo.  895  (1869),  overruling  St  Louis 
lating  to  grading  and  levelling  streets;  v.  Eters,  86  Ho.  456;  reaffirmed,  St  Louis 
affirming  s.  c.  9  Barb.  152,  and  approving  v,  Clemens,  52  Mo.  133  (1878);  Jackson 
in  the  main  the  views  there  expressed  by  Co.  v.  Brush,  77  III  59  (issuing  bonds). 
Mr.  Justice  Oady,  Brooklyn  v.  Breslin,  See  further,  State  v.  New  Brunswick,  1 
57  N.  Y.  591  (1874),  distinguishing  Vroom  (80  N.  J.  L.),  895  (1868);  Meuaer 
Thompson  v.  Schermerhom,  mpra  ;  State  v.  Risdon,  86  Cal.  239;  Hydes  v.  Joyea,  4 
r.  Jersey  City,  1  Dutoh.  (N.  J.)  809;  see  Bush  (Ky.),  464;  Darling  o.  St  Paul,  19 
4  Dutch.  500;  post,  sees.  857, 716, 780;  In-  Minn.  889,  (1872),  citing  text  When  a 
dianapolis  v.  Indianapolis  Qas  Co.,  66  Ind.  charter  authorized  a  city  by  ordinance  "  to 
896  ;  Baltimore  v.  Scharf,  54  Md.  499,  erect  lamps  and  to  provide  for  lighting  the 
citing  this  section.  Same  principle  ap-  city,"  &c.,  the  delegation  of  the  power  so 
plied  in  similar  case,  Rnggles  v.  Collier,  conferred  to  a  commiUee  whose  actaon  was 
48  Mo.  859  (1869),  holdiJag  that  where  to  be  final,  was  declared  illegal.  Minne- 
the  charter  gave  the  city  power  to  require  apolis  Gas  Light  Co.  v,  Minneapolis,  86 
streets  to  be  paved,  "in  all  cases  where  the  Minn.  159.    The  doctrine  of  the  taxt  ap> 
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So,  where  a  power,  for  example,  the  power  to  issue  licenses,  is 
granted  by  law,  or  by  an  ordinance  duly  passed,  to  the  mayor  arid 
cUdermen,  they  are  constituted  to  act  as  one  deliberative  body,  to  the 
end  that  they  may  assist  each  other  by  their  united  wisdom  and 

experience,  and  the  result  of  their  conference  be  the  ground  of  their 
determination:  where  this  is  the  case,  the  board  of  aldermen  cannot, 
even  by  a  vote,  delegate  the  power  to  the  mayor  alona^    But  the 

plied  where  a  city,  empowei^  to  erect  Const.  Lim.  204;  Railway  Co.  v,  Haiti- 
and  regulate  public  wharvee,  and  fix  ike  mora,  21  Md.  93  (1863);  Winants  v.  Bay- 
rates  of  wharfage  thereat,  undertook  to  onne,  44  N.  J.  L.  114;  State  v.  Patterson, 
lease  the  whaii^  farm  out  its  revenues,  34  N.  J.  L.  163.  Power  of  mayor  and 
and  delegate  a  person  to  fix  the  rates,  aldennen  as  to  choosing  site  for  markets 
Matthews  v.  Alexandria,  68  Mo.  115  ;  cannot  be  delegated  to  commissioners.  lb. 
ffoitf  chapter  on  Taxation.  So,  where  a  A  grant  by  the  council  of  a  corporation 
charter  directed  the  common  council  to  ap*  to  build  a  street  railroad  must  be  made  by 
point  a  time  when  persoas  interested  in  ordinance  directly  to  the  parties  to  be 
an  appliecUion  for  opening  a  street  would  therein  named,  and  the  authority  to  make 
be  heard,  the  council  must  itself  fix  the  the  grant  cannot  be  delegeUed  by  the  ooun" 
time,  and  cannot  delegate  that  duty  to  eil  to  any  officer  or  board.  State  v.  Bell, 
the  clerk.  If  it  does  so,  its  proceedings  34  Ohio  St.  194.  So  where  the  city  built 
wiU  be  set  aside  oo  certiorari  or  other  a  pier  in  respect  of  which  it  was  author- 
direct  proceeding.  State  v,  Jersey  City,  1  ized  to  fix  toUs  for  its  use  and  collect  the 
Dutch.  (N.  J.)  809  (1855);  State  v,  Jersey  same.  It  tensed  it  to  a  party;  failing  to 
City,  2  Dutch.  444,  447;  State  v,  Pat-  keep  the  pier  in  repair  the  lessee  brought 
terson,  34  N.  J.  L.  163  (1870).  The  an  action  for  damages;  the  power  of  the 
text  is  cited  and  approved  in  the  fol-  councU  not  being  subject  to  delegation 
lowing  cases :  Birdsall  v.  Clark,  73  N.  the  lease  was  declared  void.  Lord  v. 
T.  78;  SUte  v.  Trenton,  42  N.  J.  L.  Oconto,  47  Wis.  886;  s.  p.  Lauenstein 
74;  Parker  v.  New  Brunswick,  1  Vroom  v.  Fond  du  Lac,  28  Wis.  836;  Mullarkyv. 
(80  N.  J.  L.),  395;  State  v.  Patterson,  Cedar  Falls,  19  Iowa,  21;  Gale  v.  Kala- 
6  Vroom  (34  N.  J.  L.),  168.  A  mu-  mazoo,  23  Mich.  844;  Milhau  v.  Sharp,  19 
nidpal  corporation  cannot  delegate  powers  Barb.  435;  Rogers  v.  Collier,  43  Mo.  359; 
conferred  upon  and  to  be  exercised  by  East  St.  Louis  v,  Wehrung,  60  111.  28. 
it  to  a  street  committee  or  others,  Whyte  Any  work  not  done  within  the  time  speci- 
V.  Mayor  (sidewalk  assessment),  2  Swan  fied,  the  common  council  was  required  to 
(Tenn.),  364  (1852).  See  Smith  v,  cause  to  be  done  by  contract  or  otherwise. 
Morse,  2  Cal.  524;  Oakland  v.  Carpentier,  An  ordinance  directed  that  the  superin- 
13  Cal.  540;  White  v,  Nashyille,  2  Swan  tendeut  of  streets  should  *'  cause  the  work 
(Tenn.),  364;  compare  State  v.  Atlantic  to  be  done,*'  thus  delegating  the  precise 
City,  5  Vroom  (34  N.  J.  L.),  99,  108.  authority  conferred  upon  it  This  was 
See  Brooklyn  v.  Brealin,  57  N.  Y.  591  held  to  be  unauthorized.  The  charter 
(1874),  distinguishing  Thompson  9.  Scher-  conferred  the  power,  said  the  court,  to 
merhom,  supreu  A  delegation  of  power  cause  it  to  be  done  by  contract  or  other- 
ia  of  course  valid  when  ezpreasly  author-  wise;  this  required  the  exercise  of  dis- 
ized  by  the  legislature.  Brooklyn  v.  Bres*  cretion  and  judgment  as  to  the  manner  in 
lin,  supra;  State  v.  Patterson,  6  Vroom  which  the  work  should  be  done.  The  le- 
(34  K.  J.  L.),  168;  post,  sees.  716,  779.  gislature  said  it  must  be  the  judgment  of 
1  Day  V.  Green,  4  Gush.  488  (1849),  the  council,  and  they  attempted  to  invest 
and  casea  there  cited.  Further,  as  to  the  superintendent  of  streets  with  its  ex- 
delegation  of  power.  Coffin  v.  Nantucket,  ercise.  This  they  had  no  power  to  do; 
5  Cosh.  269  (1860) ;  Rugglea  v,  Kan-  they  could  not  delegate  the  power  thus 
tucket,  11  Cuah.  488;  Clark  v.  Wash-  conferred.  Birdsall  v.  Clark,  78  N.  Y. 
iniiton,  12  Wheat.  40,  54  (1827);  Codley,  78. 
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principle  that  the  exercise  of  municipal  powers  or  discretion  cannot 
be  delegated  does  not  prevent  a  corporation  from  appointing  agents 
and  empowering  them  to  make  contracts,  or  from  appointing  com- 
mittees and  investing  them  with  duties  of  a  ministerial  or  adminis- 
trative character.* 

A  municipal  council  having  authority  to  pave  streets  at  the 
primary  expense  of  the  city,  directed  the  making  of  the  pavements 
of  one  or  the  other  of  specified  materials,  but  giving  to  the  owners 
of  abutting  lots,  on  whom  the  expense  would  ultimately  fall,  the 
privilege  of  selecting  which,  and  reserving  to  the  street  committee 
the  authority  to  select,  in  case  the  lot-owners  failed,  and  authorized 
the  mayor  to  execute  a  contract  accordingly,  which  was  done.  It 
was  objected  by  the  city  that  this  contract  was  invalid :  (1)  because 
the  city  could  not  delegate  the  power  to  the  mayor  to  make  it ;  and 
(2)  because  the  mayor  could  not  delegate  to  the  lot-owners  the  power 
of  determining  the  kind  of  materials.  The  Supreme  Court  of  the 
United  States,  while  admitting  that  **  the  council  could  not  del^;ate 
all  the  power  conferred  upon  it"  in  this  respect,  yet  held  that  it 
could  do  its  ministerial  work  by  agents,  and  that  there  was  here  no 
unlawful  delegation  of  power.* 

§  97  (61).    Legislative  Powers  cannot  be  enrrendered  or  bargained 

away.  —  Powers  are  conferred  upon  municipal  corporations  for  public 
purposes ;  and  as  their  legislative  powers  cannot,  as  we  have  just 
seen,  be  delegated,  so  they  cannot  without  legislative  authority,  ex- 
press or  implied,  he  bargained  or  bartered  away.  Such  corporations 
may  make  authorized  contracts,  but  they  have  no  power,  as  a  party„ 
to  make  contracts  or  pass  by-laws  which  shall  cede  away,  control,  oi 
embarrass  their  legislative  or  governmental  powers,  or  which  shalEll 
disable  them  from  performing  their  public  duties.*    The  cases  cite< 


1  Railroad  Co.  v.  Marion  Co.,  86  Mo.  the  making  of  regulations  which  the 

294;  Schenley  v.  Commonwealth,  86  Pa.  ter  gave  the  council  alone  the  power 

St.    62;    Stewart  v.   Council   Bluffs,   58  make.    Gregory  v.  Bridgeport,  41 

Iowa,  642.    Where  the  charter  gave  the  76(1874).     See  chapters  on  Contracts  an» 

common  council  power  to  "ordain  hy-  Corporate  Meetings, /wut 
laws  relating  to  wharves,  and  the  anchor-         '  Hitchcock  v.  Galveston,  96  U.  S.  8 

ing,  moving,  and  mooring  of  vessels,"  and  (1877).     If  a  contract  should  he  invmlif 

"  to  appoint  all  necessary  officers  to  carry  hecause  of  the  delegation  of  powers, 

the  hy-laws  into  effect,"  and  the  council  may  he  ratified  hy  the  council.    lb. 
paflsed  a  hy-law  creating  the  office  of  «i-         *  Richmond  Gaslight  Co.   v. 

penntendent  of  wharves,  and  giving  him  town  (gas  contract),  59  N.  Y.  22S  (187 

"full  power  to  order  and  regulate,  when-  Lord  v,  Oconto,  47  Wis.  886,  approvin: 

ever  requested  hy  the  owner  or  lessee  of  text ;    Matthews  v,   Alexandria,   68 

any  wharf,  the  mooring  of  vessels  at  such  115  ;    Bodine  v.  Trenton  (boundaries 

wharf,"  such  a  bylaw  is  not  void  as  dele-  streets),  7  Vroom  (86  N.  J.  L.)  198;  Si 

gating  to  the  superintendent  of  wharves  v.   New  Brunswick;  1  Vroom  (80  K— > 
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mark  the  scope  and  illustrate  the  application  of  this  salutary  princi- 
ple in  a  great  variety  of  circumstances,  and,  for  the  protection  of  the 
citizen,  it  is  of  the  first  importance  that  it  shall  be  maintained  by 
the  courts  in  its  full  extent  and  vigor. 

§98  (62).  Imperative  and  Discretionary  Powers  distiDgaislied. —  It 
is  often  material  to  determine  whether  a  dviy^  imposed  by  law  or 
charter  upon  municipal  corporations  or  public  oflBcers,  is  imperative 
or  discretionary.  This  is  always. a  question  of  legislative  intention, 
and,  therefore,  of  construction.  The  general  tests  to  ascertain  this 
intention,  propounded  in  the  cases  cited,  are  of  doubtful  value.  The 
words  that  a  corporation  or  officer  "may'*  act  in  a  certain  way,  or 
that  it  "  shall  be  lawful "  to  act  in  a  certain  way,  may  be  imperative. 
On  this  subject  some  of  the  cases  declare  the  doctrine  that  what 
public  corporations  or  officers  are  empowered  to  do  for  others,  and 

L.),  895;  Isdianapolis  v,  ladiaDapoIis  son  v.  Bowman,  89  Mia».  671  (1861);  Oak- 
Gas  Co.,  66  Ind.  896,  approving  text,  land  v,  Carpentier,  13  Cal.  540  (1859), 
liUhau  V.  Sharp,  27  N.  Y.  611  (1868);  opinion  of  Baldwin,  J.;  Smith  v.  Morse, 
IIL  &c.  Co.  V.  St.  Louis,  2  Dillon  C.  C.  2  Cal.  524;  Louisyille  City  Railway  v. 
Rep.  70;  Gale  v.  Kalamazoo  (market-  Louisville,  8  Bush  (Ky.),  415;  Karat  v. 
house  contract),  28  Mich.  844  (1871);  St.  Paul,  &c.  R.  R.  Co.,  22  Minn.  118 
8.  c.  9  Am.  Rep.  80;  Louisville  City  Rail-  (1875);  Peru  v,  Gleason,  91  Ind.  566; 
road  Co.  v.  Louisville,  8  Bush  (Ky.),  415  Brenham  v.  Water  Co.,  97  Tex.  542; 
(1871) ;  Covinfcton,  &c.  R.  R.  Co.  v.  National  Bank  v.  St  Joseph,  81  Fed. 
Covington,  9  Bush  (Ky.),  127;  People's  Rep.  216;  ante,  sec.  54  and  note;  post. 
Railroad  v.  Memphia  Railroad,  10  Wall.  sees.  116,  692,  716.  Compare  Attomey- 
88,  50  (1869);  Presb.  Church  v.  Mayor,  General  v.  Mayor  Ac.  of  New  York,  3 
tc  of  New  York,  5  Cow.  538  (1826);  Duer,  119,  131,  147;  Davis  v.  Same,  14 
followed,  Stuyvesant  o.  Mayor,  &c.  of  N.  Y.  (4  Kern.),  506,  532;  Costar  v. 
New  York,  7  Cow.  588 ;  8av.  Fund  ».  Brush,  25  Wend.  628;  Brooklyn  w.  City 
Philadelphia,  81  Pa.  St.  175  ;  Lehigh  Railroad  Co.,  47  N.  Y.  475  (1872).  One 
Water  Co.'s  A|)peal,  102  Pa.  St.  515;  San  legislature,  in  the  enactment  of  laws,  can' 
Francisco  Gas  Light  Co.  r.  Dunn,  62  Cal.  not,  by  contract,  put  it  otU  of  the  power  of 
680  ;  Mayor,  &c.,  of  Albany,  In  re,  28  a  subsequent  legislature  to  repeal  or  amend 
Wend.  277;  Railroad  Co.  v.  Mayor,  &c.,  1  them;  cannot  thus  surrender  a  portion  of 
Hilt.  562,  568;  Martin  v.  Mayor,  kc,  1  its  sovereign  power.  Debolt  v.  Ins.  and 
Hill  (N.  Y.),  545  (1841);  Goszler  v.  Trust  Co.,  1  Ohio  St  564;  Plank  R.  Co.  r. 
Geoigetown,  6  Wheat.  598  ;  Sodgw.  Husted,  8  Ohio  St  578,  per  Bartley,  C.  J., 
Const  and  St.  Law,  684;  State  v.  Graves,  dissenting  ;  Matheny  v.  Golden,  5  Ohio 
19  Md.  851,  878  (1862);  Bryson  r.  Phila-  St.  875;  Mott  v.  Pa.  Railroad  Co.,  30  Pa. 
delphia,  47  Pa.  St  829 ;  Cooley,  Const.  St.  9  (1858).  But  see,  in  Supreme  Court 
Lim.  206 ;  Albany  St,  6  Abb.  Pr.  R  of  the  United  States,  Home  v.  Rouse,  8 
278  ;  Britton  v.  Bfayor,  Ac.  of  New  Wall.  480,  and  prior  cases  cited,  and  the 
York,  21  How.  Pr.  R.  251;  New  York  vigorous  dissent  (lb.  441),  which  seems, 
V.  Second  Av.,  &c,  Co.,  82  N.  T.  261;  were  the  question  open,  to  be  the  sound 
Dingman  v.  People,  51  111.  277;  Brimmer  view.  Cooley,  Const.  Lim.  127,  280  ; 
V.  Boston,  102  Mass.  19  (1869);  Johnson  Sedg.  Const,  and  St  Law,  616,  633;  post, 
V,  Philadelphia,  60  Pa.  St  445;  State  v.  sees.  885,  692,  716. 
Cin.  Gas  Co.,  18  Ohio  St  262,  295;  Jack- 
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that  which  is  beneficial  to  them  or  to  the  public  to  have  done,  the 
law  holds  they  ought  to  do,  especially  if  the  law  specifically  or  ade- 
quately supplies  them  with  the  means  of  executing  the  power.  The 
power  in  such  cases  is  conferred  for  the  benefit  of  others  or  of  the 
public ;  and  the  intent  of  the  legislature,  which  is  the  test  in  such 
cases,  ordinarily  seems,  under  such  circumstances,  to  be  to  impose  a 
positive  and  absolute  duty.  But,  under  other  circumstances,  where 
the  act  to  be  done  does  not  afiect  third  persons,  and  is  not  clearly 
beneficial  to  them  or  the  public,  and  the  means  for  its  performance 
are  not  thus  supplied,  the  words, "  may  "  do  an  act,  or  it  is  "  lawful " 
to  do  it,  do  not  mean  **  must,"  but  rather  indicate  an  intent  in  the 
legislature  to  confer  a  discretionaiy  power.^  Each  case,  we  repeat, 
must  be  largely  decided  on  its  own  circumstances,  and  the  legis- 
lative intent  gathered  from  the  whole  act  No  positive,  inflexible, 
or  stereotyped  rule  can  be  laid  down. 


^  Mason  v,  Fearson  (duty  of  city  under 
tax  law),  9  How.  (U.S.)  248,  259,  per 
Woodbury,  J.,  and  authorities  there  cited. 
In  Hurford  v,  Omaha,  4  Neb.  836,  350 
(1876),  the  subject  is  fully  examined,  and 
certain  tests  to  ascertain  the  legislative 
intention  are  stated.  Veazie  v,  China,  50 
He.  526.  It  is  the  settled  doctrine  in 
New  York,  that  where  a  public  or  munici- 
pal corporation  or  body  is  invested  with 
power  to  do  an  act  which  the  public  inter- 
ests  require  to  be  done,  and  the  means  for 
its  complete  performance  are  placed  at  its 
disposal,  not  only  the  execution,  but  the 
proper  execution  of  the  power,  may  be  in- 
sisted on  as  a  duty,  though  the  statute 
conferring  it  be  only  permissive  in  its 
terms.  Mayor,  &c,  of  New  York  v. 
Furze,  8  Hill,  612,  holding  corporation 
liable  for  omitting  its  duty  to  repair  sew- 
ers, although  it  would  not  have  been  lia- 
ble for  having  omitted  to  construct  them 
originally.  Approved  16  N.  Y.  162,  note, 
per  Selden,  J.;  per  Denio,  J.,  9  N.  Y.  168, 
458;  per  Allen,  J.,  lb.  461.  The  same 
doctrine  has  been  declared  in  New  Jersey, 
State  V.  Newark,  4  Dutch.  491  ;  Seiple 
V.  Elizabeth,  3  Dutch.  407;  Reed  v. 
Bainbridge,  1  Southard,  851,  858.  Com- 
pare Reock  V.  Newark,  4  Vroom  (33  N. 
J.  L.),  129.  See,  further,  the  chapter  on 
Actions,  pott,  chap.  xxiiL 

ffHien  words  are  imperative,  and  when 
directory,  see  further.  Grant,  Corp.  84,  85; 


Rex  o.  Mayor,  &c.  of  Hastings,  5  Bam. 
k  Aid.  692,  note  ;  Attorney-General  v. 
Lock,  8  Atk.  164;  Rex  v.  Mayor,  &c.  of 
Chester,  1  Maule  &  Sel.  101;  Rex  r.  Bail- 
iffs, &c.,  1  Bam.  &  Cress.  86;  8  Bam.  & 
Cress.  272;  Railroad  Co.  v.  Platte  Co.  42 
Mo.  171 ;  Railroad  Co.  v,  Buchanan  Co.,  89 
Mo.  485;  Grant  v.  Erie,  69  Pa.  St  420;  8.  c. 
8  Am.  Rep.  272;  Goodrich  v.  Chicago,  20 
IlL  445,  authority  to  city  "  to  remove  aH 
obstmctions  in  the  harbor,*'  held  not  im- 
perative. 76.  Ottawa  v.  People,  48  IlL 
288;  Carr  v.  North  Liberties,  35  Pa.  St. 
824;  Joliet  v,  Veriey,  85  111.  58;  Wilson 
V.  Mayor,  &c.,  1  Denio,  595.  An  act 
that  '*  the  city  council  are  hereby  author* 
ized  to  elect  a  recorder,  in  whom  they 
may  vest  exclusive  jurisdiction  of  all  vio- 
lations of  their  ordinances,"  imposes  the 
duty  to  elect  this  officer.  The  language 
is  mandatory,  and  not  discretionary.  Va- 
son  o.  Augusta,  88  Ga.  542  (1868).  The 
expression,  in  a  supplemental  charter, 
"  U  shall  be  lawful,^*  constraed  not  to  en- 
join an  imperative  duty  on  the  corpora- 
tion. Seiple  V,  Elizabeth,  8  Dutch.  (N. 
J.)  407;  Steines  v.  Franklin  Co.,  48  Mo. 
167  (1871).  Private  action  for  breach  of 
statutory  duty,  when,  Heeny  v,  Spragne, 
11  R  L  456;  8.  c.  28  Am.  Rep.  502.  Rule 
in  the  English  courts.  Addison  on  Torts 
( 4  Eng.  ed. ),  1054.  See,  further,  po$t,  sees 
468,  882,  836,  857,  908,  984,  949. 


^ 
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§  99  (63).  Same  aubjeot. — It  is  also  sometimes  difficult  to  deter- 
mine whether  specific  duties  prescribed  by  the  charter  or  incorpo- 
rating act  rest  upon  the  corporation  or  upon  the  aldermen  or  other 
officers  named  in  their  individual  capacity.  The  question  also  is  one 
of  construction.  The  general  rule  is  this :  that  where  powers  per- 
taining to  the  duties  of  a  corporation  are  conferred  upon  those  who 
officially  represent  the  corporation,  such  powers,  unless  the  contrary 
appears,  are  deemed  to  be  conferred  upon  them  in  their  corporate^ 
not  their  individual  character ;  in  other  words,  upon  the  corporation 
itselfi 

§  100  (64).  Bzemption  of  Municipal  Revennea  from  Judicial  Seiz- 
ure for  Debta. — Municipal  corporations  are  instituted  by  the  supreme 
authority  of  a  State  for  the  public  good.  They  exercise,  by  delega- 
tion from  the  legislature,  a  portion  of  the  sovereign  power.  The 
main  object  of  their  creation  is  to  act  as  administrative  agencies  for 
the  State,  and  to  provide  for  the  police  and  local  government  of  cer- 
tain designated  civil  divisions  of  its  territory.'  To  this  end  they  are 
invested  with  governmental  powers  and  charged  with  civil,  political, 
and  municipal  duties.  To  enable  them  beneficially  to  exercise  these 
powers  and  discharge  these  duties,  they  are  clothed  with  the  author- 
ity to  raise  revenues,  chiefly  by  taxation,  and  subordinately  by  other 
modes,  as  by  fines  and  penalties.  The  revenue  of  the  public  corpo- 
ration is  the  essential  means  by  which  it  is  enabled  to  perform  its 
appointed  work.  Deprived  of  its  regular  and  adequate  supply  of 
revenue,  such  a  corporation  is  practically  destroyed,  and  the  ends  of 
its  erection  thwarted.^  Based  upon  considerations  of  this  character, 
it  is  the  settled  doctrine  of  the  law  that  not  only  the  public  property 
but  also  the  taxes  and  public  revenues  of  such  corporations  cannot 
be  seized  under  execution  against  them,^  either  in  the  treasury  or 
when  in  transit  to  it.     Judgments  rendered  for  taxes,  and  the  pro- 

*  CoDrad  r.  Itbaca,  16  N.  Y.  158,  per  provided   for  filling  the  vacancj  in  the 

Setdeiij  J.,  p.  170;  Hickok  v.  Plattsbnrg,  commission. 

15  Barb.  8.  C.  427;  Glidden  v.  Unity,  10         Where  aU  are  notified  to  attend,  a  ma- 

Fost  (80  N.  H.)  104, 119;  post,  sees.  208,  joritj  may  act.    Pody  sees.  221,  note,  288; 

236,  237,  974  et  aeq,      A  power  conferred  Astor  v.  New  York,  62  N.  Y.  567  (1875); 

by  statute  upon  three  or  more  pertona  as  Astor  v.  New  York,  62  N.  Y.  580.    Pre- 

commissxoners,  or  otherwise,  for  a  public  sumption   as  to   notice,  lb, ;  pod,  chap, 

purpose,  is  not  extinguished  by  the  death  xxiii. 

of  one,  where  no  provision  exists  for  fill-         •  Ante,  chap.  ii.  sees.  9,  28. 
ing  the  vacancy,   but  vests  in  the  snr-         •  Text  approved.     Saloy  v.  New  Or- 

Tivors.    People  r.  Palmer,  52  N.  Y.  88  leans,  88  La.  An.  79. 
(1878);  People  v.  Mayor,  &c.  of  Syracuse,         *  Brown  v.  Gates,  Treasnier,  4bc.,  15 

63  N.  Y.  291.  297  (1875),  distinguishing  W.  Va.  181. 
People   V,  Noetrand,   where  the  statate 
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ceeds  of  such  judgments  in  the  hands  of  officers  of  the  law,  are  not 
subject  to  execution  unless  so  declared  by  statute.  The  doctrine  of 
the  inviolability  of  the  public  revenues  by  the  creditor  is  maintained, 
although  the  corporation  is  in  debt,  and  has  no  means  of  payment 
but  the  taxes  which  it  is  authorized  to  collect.^ 

§  101  (65).  OamiBhment.  —  Upon  similar  considerations  of  pub- 
lic policy,  municipal  corporations  and  their  officers  have  usually, 
though  not  uniformly,  been  considered  not  to  he  subject  to  garnish- 
ment,  although  private  corporations,  equally  with  natural  persons, 
are  liable  to  this  process.    The  cases  on  the  subject,  as  respects 

1  Edgerton  v.  Municipality,  1  La.  An.  nicipal  powers  of  police  antt  local  govern- 
485  (1846),  where  the  subject  is  ably  dis-  ment,  cannot  be  sold  on  execution  against 
cussed  in  the  opinion  of  Rostf  J.  He  says:  the  corporation.  In  Police  Jury  v,  Mich- 
*'  On  the  first  view  of  this  question  there  ael,  4  La.  An.  84,  a  seizure  of  public  build- 
is  something  very  repugnant  to  the  moral  ings,  &c.,  by  a  creditor  was  eiyoined. 
sense  in  the  idea  that  a  municipal  corpo-  The  public  nature  of  municipal  corpo- 
ration should  contract  debts,  and  that,  rations  is  well  Ulustrated  by  the  decision 
having  no  resources  but  the  taxes  which  of  the  Supreme  Court  of  the  United 
are  due  to  it,  these  should  not  be  sub-  States,  in  the  case  of  The  United  States  v. 
jected  by  legal  process  to  the  satisfac-  The  Baltimore  &  Ohio  Railroad  Co.,  17 
tion  of  iU  creditors.  This  considera-  Wall.  822  (1872).  The  case  involved  the 
tion,  deduct  from  the  principles  of  moral  right  of  Congrtsa  to  levy  a  tax  upon  the 
duty,  has  only  given  way  to  the  more  en-  income  or  property  of  a  municipal  corpo- 
laiged  contemplation  of  the  great  and  ration,  and  viewing  such  a  corporation 
paramount  interests  of  public  order  and  as  an  arm  of  the  State,  and  partak- 
the  principles  of  government.**  Ih,  440;  ing  of  the  State*s  exemption  from  lia- 
8.  p.  Municipality  v.  Hart,  6  La.  An.  bility  to  be  taxed  upon  the  means  and 
570(1851).  This  case  holds  that  a  jndg-  instrumentalities  employed  in  conducting 
ment  in  favor  of  the  corporation  for  a  fine  its  operations,  it  was  held  that  the  tax 
incurred  for  a  violation  of  a  municipal  sought  to  be  enforced  under  the  Internal 
ordinance  is  exempt  from  execution;  but  Revenue  Act  could  not  be  collected.  Potl^ 
that  an  ordinary  debt  due  the  corporation  sec.  775.  The  still  later  and  notable  case 
(as  on  a  bond  taken  for  paving)  is  liable  of  Meriwether  v.  Garrett,  102  U.  S.  472 
to  be  seized.  But  qitoere.  In  Edgerton  (1880),  noted,  infra,  chap,  vii.,  still  more 
V.  Municipality,  supra,  it  was  decided  distinctly  iUustrates  the  principles  of  the 
that  the  public  taxes  and  revenues  of  the  text  /W,  sec.  169  ^  teq.  See  chapter 
corporation  could  not  be  seized  under  exe-  on  Taxation,  post.  Property  owned  by  a 
cution,  notwithstanding  the  general  provis-  city  as  an  investment  of  funds  merely, 
sion  of  the  Code  of  Practice  of  Louisiana,  held  liable  to  seizure  on  execution.  New 
authorizing  the  seizure,  under  execution,  Orleans  v.  Insurance  Co.,  23  La.  An.  61 
of  "all  sums  of  money  which  may  be  (1871).  In  this  case  the  court  declare  a 
due  to  the  debtor  in  whatsoever  right,**  distinction  between  it  and  Edgerton  «. 
— this  general  language  being  construed  Municipality,  tupra,  and  Police  Jury  v. 
to  refer  alone  to  rights  of  property,  and  Michael,  4  La.  An.  84 ;  but  qucere,  Un- 
not  to  taxes  imposed  for  the  protection  of  derhill  v.  Calhoun,  68  Ala.  216,  approv- 
those  rights.  So  in  The  Railroad  Ca  v,  ing  the  text.  Post,  sees.  576,  850,  861, 
Municipality,  7  La.  An.  148  (1852),  it  884.  The  remedy  of  creditors  of  mnnici^paX 
was  held  that  perpetual  ground  rents,  ere-  corporations  is  discussed  in  the  subse- 
ated  and  intended  by  the  legislature  to  quent  chapten  on  Contraeti  and  Manda- 
form  part  of  the  permanent  revenue  of  mus. 
the  city  to  enable  it  to  exercise  its  mu- 


§  101  GARNISHMENT.  161 

luunlcipal  corporations,  are  referred  to  in  the  note ;  and  it  will  be 
seen,  on  examination,  that  some  of  them  turn  on  the  construction  of 
particular  statutes,  and  that  the  judges  differ  in  opinion  respecting 
the  policy  and  expediency  of  subjecting,  upon  general  principles, 
such  corporations  to  the  process  of  garnishment.  The  author's 
view,  where  the  question  is  left  entirely  open  by  statute,  is,  that,  on 
principle,  a  municipal  corporation  is  exempt  from  liability  of  this 
character  with  respect  to  its  revenues  and  the  salaries  of  its  queers, 
but  that  where  it  owes  an  ordinary  debt  to  a  third  person,  the  mere 
inconvenience  of  having  to  answer  as  garnishee  furnishes  no  suffi- 
cient reason  for  withdrawing  it  from  the  reach  of  the  remedies 
which  the  law  gives  to  creditors  of  natural  persons  and  of  private 
corporations.* 

1  The  Supreme  Coart  of  Pennsylvania  account  of  salary  due  to  their  officers, 
is  of  the  opinion  that,  on  priuciple,  a  mu-  Hawthorne  v.  St.  Louis,  11  Mo.  59 
nicipol  corporation  or  its  officers  are  not  (1847);  8.  p.  Fortune  v.  St.  Louis,  23  Mo. 
subject  to  garnishment  or  attachment  or  239  (1856),  where  the  decision  is  phiced 
execution,  and  that  by  the  statutes  of  that  upon  the  broad  ground  that  such  corpo- 
State  they  are  not  made  liable  thereto,  rations  are  not  liable  to  be  garnished,  and 
Erie  v,  Knapp,  29  Pa.  St.  178  (1857);  not  on  the  ground  that  an  officer's  salary 
Bulkley  v.  Eckert,  8  Ban*  (Pa.),  868,  per  is  exempt  from  such  process.  See  also 
Sargeanif  J. ;  8.  P.  McDougal  v.  Super-  Neuer  v.  Fallon,  18  Mo.  277.  Since  the 
visors,  4  Minn.  184;  Bradley  0.  Richmond,  firat  edition  of  this  work  the  Supreme 
6  Vt.  121;  Bumham  v.  Fond  du  Lac,  15  Court  of  Missouri  has  modified  in  an  im- 
Wis.  198  (1862),  where  the  inconyenience  portant  respect  the  broad  statement  of 
of  the  opposite  doctrine  is  forcibly  pointed  the  doctrine  held  in  the  former  cases, 
out  by  Paine^  J.;  Merrell  v.  CampbeU,  49  See  Pendleton  v,  Perkins  and  the  City  of 
Wis.  585;  Drake  on  Attach.,  sec.  516, 10;  St.  Louis,  49  Mo.  565  (1872).  It  was 
Hadley  p.  Peabody,  18  Gray,  200;  Brown  there  held,  after  great  consideration,  that 
V,  Gates,  15  W.  Va.  181.  Approving  a  city  corporation  in  that  State  is  subject 
text,  Droz  v.  Baton  Rouge,  36  La.  An.  to  garnishment,  where  the  main  debtor 
840;  Walker  v.  Cook,  129  Mass.  577;  has  absconded  so  that  judgment  cannot 
State  V.  Eberly,  12  Neb.  616.  That  the  be  obtained  against  him,  and  he  has  no 
salary  of  an  officer  of  a  municipal  corpo-  property  in  the  State  subject  to  attach- 
ratioD  cannot  be  garnished,  see  School  ment,  but  has  money  in  the  city  treas- 
District,  &c.  v.  Gage,  89  Mich.  484;  uiy  belonging  or  due  to  him;  and  that 
Hebel  v.  Amazon  Ins.  Co.,  83  Mich.  407;  it  may  in  such  case  be  reached  by  bill 
Wallace  v.  Lawyer,  54  Ind.  501;  Merwin  in  equity  in  the  first  instance  without 
9.  Chicago,  45  IlL  188;  Chicago  v.  Halsey,  a  previous  judgment  at  law,  and  without 
25  IlL  595;  Thayer  v.  Tyler,  5  Allen,  95;  showing  fraud  or  other  ground  of  equi- 
Colby  V.  Coates,  6  Cush.  559;  Clark  v.  table  jurisdiction.  It  was  so  decided,  not- 
Mobile,  86  Ala.  621  (salary  of  school  withstanding  the  garnishment  act  in  terms 
teacher) ;  Hightower  v.  Staton,  54  Ga.  exempts  municipal  corporations  from  its 
108;  Mclicllan  v.  Young,  54  Ga.  899;  8.  c.  operation.  The  opinion  of  Bliss,  C.  J. ,  is 
21  Am.  Rep.  276;  Hadley  v,  Peabody,  18  very  full  and  elaborate. 
Gray,  200;  or  be  reached  by  proceedings  In  Tenjiessee,  a  municipal  corporation 
supplementary  to  execution,  Roeller  v.  is  not  subject  to  garnishment  at  the  suit 
Ames,  88  Minn.  182.  of  a  creditor  of  one  of  its  employees;  citing 

In  Missouri^  also,  it  is  held  upon  gen-  Bank  v.  Dibrell,  8  Sneed,  379;  Bumham 

eral   principles   that  municipal  corpora-  v.  Fond  du  Lac,  15^18.  193;  Chicago  v. 

tions  are  not  subject   to  garnishment  on  Hasley,  25  III.  596;  Baltimore  v.  Root,  8 
VOL.  I.  — 11 
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Md.  102;  Hawthorne  V.  St  Louis,  11  Mo.  fees.     Williams  9.   Boaidman,   9  Allen, 

59;    Memphis    v.  Laski,    9   Heisk.    511  570.      In  Maryland,   notwithstanding  a 

(1877)  ;  6.  c.  21  Am.  Rep.  827.    So  in  general  statute  of  the  State  authorized 

Georgia,    McLellan    v.    Young,    54    Ga.  the  garnishment  of  any  ''person  or  per- 

399;  8.  0.  21  Am.  Rep.  276.     So  in  In-  sons  whatever,  corporate  or  sole,'*  it  was 

diana,  Wallace  v.  Lawyer,  54  Ind.  501;  held  that  municipalities  were  not  included, 

8.  c.  23  Am.  Rep.  661.     In  Kentucky  a  and  that,  upon  general  grounds  of  public 

city  may  be  garnished  in  respect  of  salary  policy  and  convenience,  the  city  could  not 

due  to  officers.     Rodman  v.  Musselmau,  be  gambhed  in  respect  of  money  due  from 

12  Bush,  354  (1876);  8.  c.  23  Am.  Rep.  the  salaries  of  its  officers,  although  the 

724.      *  officer  whose  salary  was  attached  could 

In  ConneetiaUf  public  officers  having  have  sued  the  city  therefor.  Baltimore  v. 
money  in  their  hands,  to  which  an  indi-  Root,  8  Md.  95  (1855).  The  city,  in  this 
vidual  is  entitled,  are  not  subject  to  gar-  case,  was  garnished  in  respect  of  money 
nbhmeut  at  the  suit  of  the  creditors  of  due  from  it  to  a  police  officer, 
such  individual.  Stillman  v,  Isham,  11  But  in  iVeu;  ZTamjM^ire,  under  a  statute 
Conn.  123  (1835),  and  cases  cited;  Ward  making  "any  eorporo/um  possessed  of  any 
V.  County  of  Hai*tford,  12  Conn.  404,  408.  money  *'  of  the  debtor  subject  to  garnish- 
And  in  that  State  a  county,  not  having  ment,  a  toum  was  held  to  be  included, 
power  to  contract  a  debt  for  which  an  Whidden  v,  Drake,  5  N.  H.  13.  See 
action  will  lie  against  it,  is  not  subject  to  Brown  v.  Heath,  45  N.  H.  168.  In  Iowa 
garnishment  in  such  a  case.  Ward  v.  it  was  held  that  the  words  "debtor  or  per- 
County  of  Hartford,  12  Conn.  404.  But  son  holding  property,"  in  the  attachment 
under  a  statute  enabling  towns  and  cities  act,  extended  to  municipal  corporations, 
to  contract  debts,  and  which  provides  and  that  they  were  subject  to  garnishment 
that  debts  due  from  "any  person*'  to  a  with  respect  to  ordinary  debts  which  they 
debtor  may  be  attached,  these  coi'pora-  owed  the  main  debtor.  Wales  v,  Musca- 
tions  may  be  factorized  or  garnished,  tine,  4  Iowa,  302  (1856).  The  decision  of 
Bray  v.  Wallingford,  20  Conn.  416  (1850).  the  court  asserts  the  liability  to  garnish- 
In  New  Jersey  a  municipal  corporation  ment  on  general  principles  ;  but  subse- 
may  be  garnished.  Davis  v.  Graves,  9  quently  the  legislature  enacted  tliat  "a 
Vroom  (38  N.  J.  L.),  104;  see  Jersey  municipal  or  political  corporation  should 
City  V.  Horton,  9  Vroom  (38  N.  J.  L.)  88.  not  be  garnished."     Rev.  1860,  sec.  3196. 

Alabama :  In  Underbill  v.  Calhoun,  63  Under  the  legislation  of  Iowa,  the  exemp- 

Ala.  216  (overruling  Smoot  v.  Hart,  33  tion  from  garnishment  is  complete  and 

Ala.  69),  it  was  held  that  on  grounds  of  universal.     Jenks  v.  Township,  45  Iowa, 

public  policy  a  judgment  creditor  of  a  mu-  554.     Requisites  of  notice  to  corporation, 

nicipal  corporation  cannot  reach  by  gar-  Claflin  v.  Iowa  City,  12  Iowa,  284;  Wil- 

nishment  funds  accruing  to  it  by  taxation  liams  v.  Kenney,  98  Mass.  142.     In  Ohio, 

whether  in  course  of  collection  or  after  under  a  statute  which  provides  that  "any 

being  paid  into  the  treasury.      Mayor  v.  claims  or  choses  in  action,  due  or  to  be- 

Rowland,  26  Ala.  498,  holds  that  a  mu-  come  due "  to  the  judgment  debtor,  or 

nicipal   corporation   cannot  be  gambhed  "money  which  he  may  have  in  the  hands 

as  respects   accruing  salaries  to  its    offi-  of  any  person,  body  politic  or  coriwrate," 

cers.     See  also  Clark  v.  School  Comm'rs,  are  subject  to  execution,  salaries  of  offi- 

86  Ala.  621.    But  by  act  of  the  legbla-  cers  of  incorporated  cities,  due  and  un- 

ture  (1866),  process  of  gambhment  lies  paid,  may  be  subjected  by  the  judgment 

against  a  municipal   corporation  to  suIh  creditors  of  such  officers  to  the  payment  of 

ject  the  wages  or  salary  of  a  policeman  to  their  judgments,  an<i  munici])al  corpora- 

the  satbfaction  of  a  judgment   obtained  tions  may  be  garnished  with  respect  to 

against  him.     City  Council  v.  Van  Dom,  such  salaries.     The  court  admits  the  con- 

41  Ala.  505,  overruling  Mobile  v.  Row-  flict  in  the  decisions  of  other  States  upon 

land,    and   Clark  v.   Mobile    S.    C,    86  similar  statutes,  but  regards  the  construc- 

Ala.  621.     In   Afasaachiisetts  a  county  is  tion  above  given  as  being  in  accordance 

not  chargeable  as  a  gambhee  for  jurors'  with  public  policy  and  the    meaning  of 
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the  statute.    Newark  v.  Fnnk,  15  Ohio  adopted,  and,  in  the  absence  of  a  statute,  ) 

St.  462  (1864).      In  Illinois,  muulcipal  city  is  subject  to  garnishment  for  an  ordi- 

corporations  are  not  subject  to  garnish-  nary  debt  due  by  it  to  a  third  person, 

ment  in  any  case,  no  matter  what  may  be  City  of  Laredo   v,   Nalle,  65    Tex.   859 

the  character  of  the  indebtedness.    This  (quoting  text). 

position  is  maintained  by  Laysrenee,  J.,  In  Kansas  Sk  city  cannot  be  garnished 
with  great  force.  Merwin  v.  Chicago,  45  and  made  liable  to  pay  a  creditor  of  its 
IlL  188;  Bums  v.  Harper  (money  in  creditor  without  express  statutory  pro- 
hands  of  school  directors),  59  IlL  21  vision.  Switzer  v.  Wellington  (Sup.  Ct. 
(1871) ;  Millison  v.  Fisk,  48  111.  112.  Kansas,  1889),  28  Am.  Law  Reg.  281, 
So  in  Iowa,  Jenks  v.  Township,  supra,  and  note  citing  and  reviewing  the  cases. 
Waiver.  Clapp  v.  Walker,  25  Iowa,  815.  HoU,  C,  said:  *'  Cities  are  a  part  of  the 
In  Minnesota  a  judgment  debtor  may  be  government,  and  should  not  be  required  to 
ordered  to  assign  to  his  creditor  a  debt  become  involved  in  litigation  in  which 
due  him  from  a  municipal  corporation,  they  have  no  interest  This  exemption 
Knight  o.  Nash,  22  Minn.  452  (1876).  In  from  garnishment  process  is  based  entirely 
Texas  the  view  suggested  in  the  text  is  upon  the  ground  of  public  policy." 
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CHAPTER  VI. 

MUNICIPAL  CHABTEKS  —  CONTINUED. 

Special  Powers  and  Special  Limitations  upon  ordinary  Municipal 

Powers, 

§  102  (66).  OntUne  of  Subject.  —  While  municipal  corporations 
are  everywhere  instituted  for  the  same  general  purposes,  heretofore 
explained,^  and  while  there  is  a  striking  resemblance  in  the  author- 
ity with  which  they  are  clothed,  yet,  except  when  organized  under 
general  acts,  the  powers  given  to  them  in  their  single  and  separate 
charters  are  various,  both  in  character  and  extent.*  True  policy, 
indeed,  requires,  as  before  suggested,  that  the  powers  of  these  bodies 
should,  in  general,  l)e  confined  to  subjects  connected  with  civil 
government  and  local  administration;  but  legislatures  are  usually 
liberal  in  grants  of  this  character,  and  there  is  no  limit  to  the  facul- 
ties and  capacities  with  which  municipal  creations  may  be  endowed, 
except  as  that  limit  is  contained  in  the  State  or  Federal  Constitu- 
tion.* The  leading  powers  ordinarily  granted  to  municipalities,  such 
as  those  relating  to  contracts,  eminent  domain,  streets,  taxation, 
ordinances,  corporate  officers,  actions,  and  the  like,  will  be  hereafter 
separately  treated.  But  it  will  be  convenient  to  notice  in  this  place 
certain  special  powers  usually  or  often  conferred  upon  municipalities, 
and  some  special  limitations  upon  ordiwiry  municipal  powers,  and 
the  construction  which  such  provisions  have  judicially  received. 

We  shall  here  consider  the  following  subjects  as  they  relate  to 
municipal  corporations :  — 

1.  Wharves,  §§  103-113. 

2.  Ferries,  §§  114-116. 

3.  Borrowing  Money,  §§  117-129. 

4.  limitations  on  the  Power  to  create  Debts,  §§  130-138. 

5.  Bewards  for  Offenders,  §  139. 

6.  Public  Buildings,  §  140. 

7.  Police  Powers  and  Eegulations,  §§  141, 142. 

8.  Prevention  of  Fires,  §  143. 

^  A%U^  chaps.!,  ii. ; mtpra, sees.  99, 100.         *  Aidt,  sees.  12,  14,  78,  and  chap.  !▼. 

*  Andt^   sec.    89,    where    the   general  passim,     Aurora   v.  West,    0    IndL    74 

mode]  of  an  ordinary  municipal  corpora-  (1857). 
tion  is  given. 
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9.  Quarantine  and  Health,  §§  144-146. 

10.  Indemnifying  Officers,  §§  147,  148. 

11.  Furnishing  Entertainments,  §  149. 

12.  Impounding  Animals,  §  150. 

13.  Party  Walls,  §  151. 
14  Public  Defence,  §  152. 

15.  Aid  to  Bailway  Companies,  §  153. 

§  103  (67).  Wharves  and  Wharfage.  —  Among  the  special  powers 
often  conferred  by  the  legislature  upon  municipal  corporations 
bordering  upon  the  high  seas  or  navigable  waters  &  the  authority  to 
erect  wharves,  and  charge  wharfage  as  a  compensation  for  making 
and  keeping  the  same  and  their  approaches  in  a  proper  and  safe 
condition  for  the  landing,  loading,  and  unloading  of  vessels.^    The 

i  Commonwealth  v.  Alger,  7  Cash.  68,  New  York,  106  N.  Y.  419;  Langdon  v. 

S8  (1851);   Pollard's  Leasee  v,  Hagan,  3  Mayor,  &c.  of  New  York,  93  N.  Y.  129, 

How.  (U.  S.)  212;  Municipality  v.  Pease,  and  caHOs  cited;.  Turner  v.  People's  Ferry 

2  La.  An.  538  (1847);  Worsley  v.  Munid-  Co.,  21  Fed.  Rep.  90.    Brooklyn:  Brook- 

pality,  9  Rob.  (La.)  324;  New  Orleans  v.  lyn  r.   New  York  Ferry  Ca,  87  N.  Y. 

United  States,   10  Pet   662,   787;    The  204.    New  OrUana:   The   Lizzie  E.,   80 

Wharf  Case,  8  Bland  Ch.  (Md.)  883;  111.  Fed.  Rep.  876;  SUvar  v,  Tobin,  28  Fed. 

Ac  Co.  V,  St  Louis,  2  Dillon  C.  C.  R.  Rep.  646;  Railroad  Co.  v.  Ellerman,  105 

70  (1872);  Packet  Co.  v.  Keokuk,  96  U.  U.  S.  166;   New  Orleans  v.  Wilmot,  81 

S.  80  (1877);   distinguished,  Baldwin  v.  La.  An.  66. 

Franks,  120  (J.  S.  688;  Barney  v.  Keokuk,  Hlutr/cige charges musthe reasonable  {set 
94  U.  S.  824  (1876);  Weber  v.  Harbor  in/hi,  sec.  112),  and  may  be  grroklifa^  ^^ 
Comm'rs,  18  Wall.  67  (1878);  Packet  Co.  the  Umnage  of  vessels  using  a  wharf ;  and 
V.  St  Louis,  100  U.  S.  428  (1879);  Vicks-  this  is  not  a  duty  of  tonnage  within  the 
bui^  V.  ToIhu,  100  U.  S.  480  (1879);  meaning  of  the  Constitution  of  the  United 
Railroad  Co.  v.  Ellerman,  105  U.  S.  166  SUtes.  Ouachita  Packet  Co.  v.  Aiken,  121 
(1881);  note  to  18  Am.  and  Eng.  Corp.  U.  S.  444  (1886)  ;  Packet  Co.  v.  Catletts- 
Cas.  611;  Mayor  of  St.  Martinsville  v,  burg,  106  U.  S.  559;  Packet  Co.  v,  St 
Steamer  Mary  Lewis,  82  La.  An.  1298;  Louis,  100  U.  S.  428  ;  Packet  Co.  v.  Eeo- 
Tbe  Geneva,  16  Fed.  Rep.  874;  Leathers  kuk,  95  U.  S.  80;  Transportation  Co.  v. 
V.  Aiken,  9  Fed.  Rep.  679.  Such  a  power  Parkersbui^g,  107  U.  S.  691  (**  wharfage" 
does  not  violate  the  Constitution  of  the  and  "duty  of  tonnage"  defined  and  dis- 
united States,  Packet  Co.  v,  Catletto-  tingnished);  N.  W.  Packet  Co.  v.  St 
burg,  105  U.  S.  659.  The  right  of  a  mu-  Louis,  4  Dillon,  10  (1876);  Keokuk  v. 
nicipality  to  collect  wharfage  ii  in  com-  Packet  Ca,  46  Iowa,  196  (1876);  s.  c. 
pensation  for  actual  use  of  structures  pro-  affirmed,  95  U.S.  80  (1877);  Ellerman 
vided  by  the  municipality.  Railroad  v.  v,  McMains,  80  La.  An.  190.  See,  also, 
Ellerman,  106  U.  S.  166;  New  Orleans  v.  United  Stotes  v,  Duluth,  1  Dillon  C.  C. 
Wilmot,  81  La.  An.  66.  An  incorporated  469;  Packet  Co.  v.  Atlee,  2  Dillon,  479 
town  cannot  charge  wharfage  for  the  use  (1873);  s.  c.  21  Wall.  889.  In  McMnr- 
of  an  unimproved  river  bank  in  front  of  ray  v,  Baltimore,  64  Md.  103,  it  was  held 
it  Christie  v.  Maiden,  28  W.  Va.  667  that  the  ** dedication  of  a  street  to  public 
(1884).  See  infra,  sec.  112,  note.  For  use  as  a  street  extending  to  the  water  csirieA 
rights  and  powers  of  City  of  Ne%o  York,  in  with  it  by  necessary  implication  the  right 
respect  to  wharvea,  see  Kingsland  v.  New  of  the  city  to  extend  it  into  a  harbor  by 
York,  110  N.  Y.  669  (1888);  Williams  «.  the  constmction  of  a  wharf  at  the  end 
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authority  of  the  State  over  navigable  waters  and  the  shores  is,  of 
course,  subject  to  the  Constitution  of  the  United  States,  and  the  laws 
made  in  pursuance  thereof  regulating  commerce,  and  to  the  admi- 
ralty jurisdiction  of  the  Federal  courts.^  Although  the  power  tx) 
erect  wharves  and  charge  wharfage  is  not  strictly  one  relating  tx> 
municipalities  in  their  private  or  local  character,  it  is,  nevertheless, 
competent  for  the  legislature  to  make  them,  in  such  measure  as  it 
deems  expedient,  the  repository  of  it^    Such  power  may  be  modi- 

thereof,**  To  same  eflect.  Backus  i;.  De-  man,  105  U.S.  166.  A  city  has  no  vested 
troit,  49  Mich.  110.  infra^  sec.  109  and  right  to  wharfage.  '*  Whatever  powers  the 
note  ;  sec.  110.  municipal  body  rightfully  enjoys  over  the 
^  State  and  authorized  municipal  pt2o^  subject  are  derived  from  the  legislature, 
and  harbor  regulatumSf  when  not  in  con-  and  may  be  Tevoked  at  any  time,  not 
flict  with  the  Federal  Constitution  or  Fed-  touching,  of  course,  any  property  of  the 
eral  legislation,  are  valid.  Steamship  Co.  city  actually  acquired  in  the  course  of  ad- 
V,  Jolifife,  2  WalL  450;  Cooley  v.  Board  of  ministration.**  Railroad  Co.  v,  Ellerman, 
Wardens,  12  How.  (U.  S.)  296;  PoUard's  105  U.  S.  166,  172  {ISSl),  per  Malthewi,  J. 
Lessee  v,  Hagan,  S  How.  212 ;  Ouachita  >  Fuller  v.  Edinga,  11  Bich.  (S.  C.) 
Packet  Co.  v.  Aiken  (wharfage  charges).  Law,  239  (1858) ;  Waddington  v.  St. 
121  U.  S.  444  (1886);  Cisco  v.  Robei-ts,  Louis,  14  Mo.  190  (1851);  Baltimore 
86  N.  Y.  292;  Port  Wardens  v.  Ship,  &c.,  r.  White,  2  Gill  (Md.),  444  (1845);  Wil- 
14  La.  An.  289  (1859);  Same  v.  Pratt,  10  son  v.  Inloes,  11  Gill  &  J.  (Md.)  851; 
Bob.  (La.)  459;  Chapman  v.  Miller  (pi-  Weber  v.  Harbor  Comm'rs,  18  "Wall.  57 
lotage  fee),  2  Speers  (S.  C.)  Law,  769;  (1873);  Railroad  Co.  v,  Ellerman,  105 
Alexander  v.  Railroad  Co.  (duty  on  ton-  U.  S.  166  (1881);  Town  of  Bavenswood 
fUige),  3  Strob.  (S.  C.)  Law,  594(1847);  v.  Flemings,  22  W.  Va.  52,  where  an  act 
State  V.  City  Council,  4  Rich.  (S.  C.)  conferring  upon  a  town  the  «cc/im«0  rigrM 
Law,  286  ;  Commonwealth  v.  Alger,  7  to  erect  wharves  within  its  limits  between 
Cush.  53,  82  (1850) ;  Worsley  v,  Mu-  ordinary  high- water  mark  and  low- water 
nicipality,  above  cited  ;  JeSersonville  mark  without  compensation  to  the  ad- 
V.  Ferry  Boat,  35  Ind.  19  (1870);  jacent  lot-owners,  was  held  constitutional. 
Harbor-master  v.  Southerland,  47  Ala.  and  an  adjacent  owner  enjoined  from  con- 
511  (1872).  But  State  enactments,  which  structing  a  wharf  within  those  limits  with- 
amount  to  a  regulation  of  commerce  or  out  the  consent  of  the  town.  The  owner 
impose  a  duty  on  tonnage,  are  of  course  of  a  private  wharf,  whose  land  ia  oom- 
void.  Cannon  v.  New  Orleans,  20  Wall,  pulsorily  taken  for  a  public  wharf;  is  not 
577  (1874);  Packet  Co.  v.  St  Paul,  8  necessarily  entitled  to  be  compensated  for 
Dillon,  454;  Peete  v,  Morgan,  19  Wall,  loss  of  income  from  his  private  whaif,  re- 
581  (1873);  Steamship  Co.  v.  Port  Ward-  suiting  from  the  establishment  of  the  pub- 
ens,  6  Wall.  81  (1867).  The  collection  lie  wharf  near  to  the  private  one.  Fuller 
of  wharfage  dues  does  not  violate  any  v.  Edings,  supra.  The  grant  of  an  exdu- 
provision  of  the  United  States  Constitu-  sive  right  to  keep  a  wharf,  in  order  to  se- 
tion.  Where  a  municipal  corporation  cure  its  erection,  does  not  violate  the  pro- 
under  express  legislative  authority  is  vision  of  a  State  Constitution,  declarini; 
clothed  with  the  exclusive  right  to  col-  "  that  no  man  or  set  of  men  are  entitled 
lect  wharfage  rates  from  all  vessels  that  to  exclusive,  separate  public  emolument !& 
make  use  of  its  wharves,  it  is  a  vested  or  privileges  from  the  community,  but  in 
right  that  cannot  be  impaired  by  the  consideration  of  public  services."  Such 
legislature.  Ellerman  r.  McMains,  80  an  improvement  is  beneficial  to  the  public. 
La.  An.  pt.  1,  190.  But  this  is  denied  and,  iu  order  to  secure  it,  the  exclusive 
and  overruled  by  the  Supreme  Court  of  profits  for  a  given  period  may  bo  granted 
the  United  States.    Railroad  Co.  v.  Eller*  to  the  contractor.     Martin  ».  0*BrieB,  84 
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fied  or  revoked  by  the  legislature  at  its  pleasure  if  it  does  not  deprive 
the  municipality  of  property  actually  acquired  under  the  exercise  of 
the  power.^  It  may  authorize  a  municipal  corporation  to  establish 
a  public  wharf  upon  private  property  on  making  compensation  to 
the  owner  of  the  land;  and  the  power,  when  conferred  upon  the 


Miss.   (5  George)  21,    (1857);   see,  also,  that  inasmuch  as  under  its  franchise  to 
Geiger  v,  Filor,  8  Flor.  825  (1859)..    Ef-  construct  wharves  it  had  expended  large 
feet  of  14th  Amendment  to  the  Federal  sums  in  maldng  wharves  for  the  public 
Constitution  on  the  power  of  the  legisla-  convenience,  it  had  a  vested  rigkt  to  the 
ture  to  grant  exclusive  priviUges.     See  franchise  and  its  revenues,   of  which  it 
Slaughter    House    Cases,    16    WalL    36  could  not  be  deprived,  as  the  legislature 
(1872).  had  sought  to  do,  by  the  act  of  1869. 
^  Railroad  Co.  r.  EUerman,  105  U.  S.  SecoTid,  it  was  also  contended  that  it  was 
166  (1881).    This  case  adjudged  two  im-  a  violation  of  the  city's  rights  for  the 
portant  points.     The  city  of  New  Orleans  railroad  company  to  permit  the  use  and 
was  empowered  by  the  legislature  to  con-  employment  of  their  property  as  a  wharf 
struct  levees  and  wharves  on  the  banks  of  by  persons  not  engaged  in  conducting  the 
the  Mississippi  River  within  its  limits,  proper  business  of  the  railroad  company, 
and  to  charge  reasonable  compensation  for  thus  opening  a  rival  wharf  business  in 
their  use.     Under  this  authority  the  city,  competition  with  the  city  ;  and  that  the 
at  its  expense,  graded  the  banks  of  the  act  of  1869,  if  it  authorizes  this  to  be 
river  at  certain  points,  drove  piles,  covered  done,  is  in  violation  of  the  Constitution  of 
them  with  plank  flooring,  and  thus  con-  the  United  States,  which  forbids  the  tak- 
stnicted  wharves  for  the  convenient  land-  ing  of  private  property  without  due  pro- 
ing  of  vessels.     The  legislature  also  au-  cess  of  law.     See  ante,  sec.  68,  note, 
thorized  the  defendant  railroad  company.         The  Supreme  Court  decided  that  the 
whose  terminus  was  in  New  Orleans,  to  action  could  not  be  maintained;  that  the 
construct,    manage,   use,  and  enjoy,   not  act  of  1869  did  not  infringe  any  vested 
only  its  railroad  property  and  appurte-  rights  of  the  city,  and  that  the  question 
nances,  but  also  any  steamboat  piers  and  as  to  whether  the  company  in  constructing 
wharves  that  the  directors  might  deem  its  wharf  and  in  leasing  it  out,  as  above 
necessary  or  convenient.     And  afterwards,  stated,  acted    ultra  vires^   could  not  be 
by  an  act  passed  in  1869,  the  legislature  raised  by  the  city,  which  was  not  a  stock- 
authorized  this  railroad  company  to  en-  holder  in  the  defendant  company, 
close  a  portion  of  the  banks  of  the  river         The  decision  below  (2  Woods,  120),  fol- 
(at  a  place  never  improved  or  used  by  the  lowing  the  decision  of  the  Supreme  Court 
city  as  a  wharf),  and  to  use  the  pkce  thus  of  liouisiana  in  New  Orleans  v.  The  Rail- 
enclosed  for  the  purposes  of  a  wharf  for  road  Co.  (27  La.  An.  414),  based  on  the 
vessels;  and  the  act  further  provided  that  proposition  that  the  act  of  1869  did  not 
no  vessel  should  use  such  wharf  without  confer  upon  the    railroad  company    the 
the  consent  of  the  railroad  company,  and  right  to  charge  wharfage  dues  against  ves- 
that  all  vessels  so  using  such  wharf  and  sels  landing  at  the  said  wharf  which  were 
not  using  any  other  wharf  in   the  city  in  no  way  connected  with  the  business  of 
should  be   exempt  from    the  payment   of  the  railroad  company,   and  the  right  to 
levee  and  wharf  dues  to   the  city.     The  maintain  a  free  wharf  for  such  vessels, 
railroad    company    afterward    leased   its  was  reversed.    On  this  point  the  Supreme 
wharf  to  others,  which  lease  provided  that  Court  was  of  opinion  that  the  city  was 
vessels  coming  to  the  consignment,  cus-  not  entitled  to  raise  the  question  that  the 
tody,  or  care  of  the  lessees  might  load  and  company  was  violating  its  charter  in  this 
unload  their  cai^goes  on  the  said  wharf,  respect,  and  under  that  cover  to  create 
exempt  from  wharf  and  levee  dues  to  the  and  protect  a  monopoly  which  the  law 
city.    The  city  made  two  points :  First,  did  not  give  to  it. 
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municipality,  cannot  be  arrested  by  an  offer  on  the  part  of  the  land- 
owner himself  to  erect  a  whar£^ 

§  104  (68).  Pnblio  and  PrlTate. — Wharves,  piers,  quays,  and 
landing  places  may  be  either  public  or  private.  They  may  be,  in 
their  nature,  public,  although  the  property  be  owned  by  an  indi- 
vidual If  private,  the  public  have  no  right  to  use  the  erection 
without  the  owner's  consent,  express  or  implied  ;^  if  jptiiZic,  they  may 
be  used  by  persons  generally  upon  the  payment  of  a  reasonable  com- 
pensation. Whether  they  are  public  or  private  depends,  in  case  of 
dispute,  upon  circumstances,  such  as  the  purpose  for  which  they 
were  built,  the  uses  to  which  they  have  been  applied,  the  place 
where  situated,  and  the  character  of  the  structure.* 

§  105  (69).  Duties  and  Rights  off  Owner.  —  The  keeping  of  a 
wharf  or  dock,  erected  and  opened  to  the  public,  like  the  keeping  of 
an  inn,  confers  a  general  license  to  boats  and  vessels  to  occupy  it  for 
lawful  purposes,  —  a  license  which  can  be  terminated  only  by  notice 

'   Waddington    v.    St.    Louis,     above  Teasel  attached  to  it  without  a  license  if 

cited  ;    Irou  Railroad  Co.  v.  Ironton,  19  the  pier  be  thereby  endangered,  no  matter 

Ohio  St.  299  (1869);  Page  v.  Baltimore,  how  great  the  stress  of  the  weather  or  the 

84  Md.  558  (1871);  State  v,  Jersey  City,  peril  to  which  the  vessel  may  be  thereby 

S4   N.  J.  L.   390.      Municipalities  may  subjected.     That  compensation  is  received 

under  legislative  grant  build  wharves  and  for  the  use  of  a  public  wharf  does  not  de- 

Uvee$  on  struts  bordering  on  the   Mis-  prive  it  of  its  public  character.     Galves- 

sissippi  River,  and  make  or  authorize  the  ton  Wharf  Co.  v.  Galveston,  68  Tex.  14. 
making  of  other  improvements  thereon;         Wharf:  What constUvUs.  Uponaium- 

such  as  a  sttamboai  depot  building^  for  the  tidal  stream,  any  construction  of  timber 

storage  of  freight  and  the  convenience  of  or  stone  upon  the  bank,  of  such  shafie 

travellers.     Barney  v.  Keokuk,  94  U.  S.  that  a  vessel  may  lie  alongside  of  it,  with 

824  (1876);  8.  a  below,   4  Dillon,  598;  its  broadside  to  the  shore,  constitutes  a 

III.  Sec.  Co.  V.  St.  Louis,  2  Dillon,  70.  wharf ;  and  a  paved  street  extending  to  the 

Although  its  charter  and  the  statutes  give  vfoter^s  edge,  and  used  by  vessels  as  a 

a  city  power  to  maintain  wharves  and  col-  place  for  receiving  and  discharging  freight 

lect  wharfage,  the  legislature  may  law-  and    passengers,   may  be  so  designated, 

fully  grant  to  a  railroad  company  a  pov  Keokuk  v.  Keokuk,  kc.  Packet  Oo.,   45 

tUm  of  the  water  front  for  its  own  wharf  Iowa,  196  (1876). 

purposes,  free  from  the  control  of  the  city.         Expenditures  in  providing  wharves  is 

Railroad  Company  v,  Ellerman,  105  U.  S.  the  basis  of  the  municipality's  right  to 

166.  collect  wharfage.     Railroad  Co.  v.  Eller- 

*  A  town  incorporated  under  the  code  man,  105  U.  S.  166  (1881).  A  papcd 
of  West  Virginia  has  no  power  to  assess  street  extending  a  sufficient  depth  into  the 
and  collect  wharfage  from  the  owner  of  a  water,  and  used  by  the  citiiens  generally  for 
private  wharf  who  uses  it  as  the  landing  aU  purposes  of  a  street  and  by  vessels  for  a 
of  a  ferry  of  which  he  is  the  proprietor,  landing  place,  is  a  sufficient  wharf  to  jus- 
Christie  V,  Maiden,  28  W.  Va.  667.  tify  a  city  in  chai^ng  wharfage  on  a  non- 

*  Dutton  V.  Strong,  1  Black  (U.  S.),  tidal  stream  like  the  Mississippi  Biver. 
28  (1861).  The  owner  of  a  private  pier  Keokuk  v.  Keokuk  Ac  Packet  Co.,  46 
may,  it  was  held  in  this  case,  cut  loose  a  Iowa,  196,  206  (1876). 
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and  request  to  Temove  the  vessel.^  When  thns  established,  the 
owner  at  common  law  is,  as  respects  the  public,  bound  to  keep  it  in 
good  repair,^  In  view  of  these  obligations  on  the  part  of  the  owner 
of  the  wharf,  the  common  law  gave  him  tJu  right  to  distrain  for  his 
wharfage  or  toll.' 

§  106  (70).  Bl|;ht  off  Blparian  Owner.  —  By  the  common  law, 
the  riparian  owner  has  the  right  to  establish  a  wharf  on  his  own  soil, 
this  being  a  lawful  use  of  the  land.*  The  right  iRJvdiciaUy  recog- 
nized in  this  country,  and  riparian  proprietors  on  ocean,  lake,  or 
navigable  river  have,  in  virtue  of  their  proprietorship,  and  without 
special  legislative  authority,  the  right  to  erect  wharves,  quays,  piers, 
and  landing  places  on  the  shore,  if  these  conform  to  the  regulations 
of  the  State  for  the  protection  of  the  public,  and  do  not  become  a 
nuisance  by  obstructing  the  paramount  right  of  navigation.  This 
right  has  been  exercised  by  the  owners  of  the  adjacent  land  from  the 
first  settlement  of  the  country.  The  right  terminates  at  the  point 
of  navigability,  unless  special  authority  be  conferred,  because  at  this 
point   the    necessity  for  such  erections  ordinarily  ceases.    Such 

1  Heeney  v.   Heeney,  2  Denio,   625  ;  Keokuk  Packet  Co.,  45  Iowa,  196  (1876). 

NiooU  p.  Gardner,  IS  Wend.  289  (1885);  If  a  city  is  entitled  to  the  wharfage  from 

Lmaing  v.  Smith,  4  Wend.  9;  Dntton  v.  public  wharves,  and  the  owner  of  a  lot 

Strong,   1  Black,  23,  distinguished  from  adjacent  to  such  wharf  receives  wharfage, 

Heeney  v.  Heeney,  supra;  Chicago  Dock  he  is  liable  to  the  dty  therefor.    Balti- 

Go.  9.  Garrity,  115  111.  155.  more  v.  White  (assumpsit),  2  Gill  (Md.), 

*  A  municipality  owning  a  wharf  is  444.  The  right,  as  between  private  per- 
bound  to  exercise  the  same  care  as  is  sons  and  a  city  corporation,  to  the  money 
required  of  an  individual  owner,  for  the  collected  for  wharfage,  may  be  tried  in  an 
convenience  and  safety  of  boats,  &c.,  action  for  money  had  and  received.  Mur- 
using  it.  Willey  V.  Allegheny,  118  Pa.  phy  v.  City  Council,  11  Ala.  586  (1847). 
St.  490.     See,  also,  Watson  v.  Tumbull,  See  Grant  v,  Davenport,  18  Iowa,  179. 

82  Ltu  An.  856;  infra,  sec.  114.  *  Nicoll  v.   Gardner,    IS   Wend.   289, 

*  Hale  de  Port.  Maris,  77;  Bradley  on  (1885),  j^er  Nelson,  J.;  Lansing  v.  Smith, 
Distress,  133;  Nicoll  v.  Gardner,  13  4  Wend.  9,  affirming  s.  c.  8  Cow.  146. 
Wend.  289.  The  right  of  distress  is  reg-  See  observations  of  Finch,  J.,  in  Mayor 
uUted  by  statute  in  the  city  of  New  v.  Hart,  95  N.  Y.  443,  457  (1884),  as  to 
York,  and  it  was  there  held,  that  where  nature  of  riparian  rights  and  privileges, 
wharfage  accrued  in  the  seventh  ward,  Heeney  v,  Heeney,  2  Denio,  625;  Myers 
the  owner  of  the  wharf  might  distrain  v.  St.  Louis,  82  Mo.  867;  s.  c.  below,  S 
therefor  in  the  eleventh  ward.  18  Wend.  Mo.  App.  266;  Union  Depot  Co.  v. 
289.  See  Lansing  v.  Smith,  4  Wend.  9,  Brunswick,  81  Minn.  297;  R.  R.  Co.  v. 
21.  Wharfage  is  not  properly  a  tax,  like  Schurmeir,  7  Wall.  272  ;  Yates  v.  Mil- 
thai  levied  to  support  government,  but  wauVee,  10  Wall.  497 ;  Weber  v.  Harbor 
rather  compensation  paid  by  owners  of  Comm'rs,  18  Wall.  57;  Potomac  Steam- 
Teasels  for  accommodation  for  their  boats  boat  Co.  v.  Upper  Potomac  &c.  Co.,  109 
•ad  merchandise.  Swartz  v.  Flatboats,  U.  S.  A72;  Ho>)oken  v.  Penn.  R.  R.  Co., 
14  La.  An.  243  (1859);  8.  P.  Keokuk  v.  124  U.  H.  956.    Infra,  sec.  107,  and  note. 
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structures  are  presumptively  lawful  where  they  are  confined  to  the 
shore,  and  no  positive  law  is  violated  in  their  erection.^ 


^  Heeney  v,  Heeney,  2  Denio,  625  ; 
Thornton  v.  Grant,  10  R.  I.  477  (1878); 
8.  c.  14  Am.  Rep.  701;  Sherlock  v.  Bain- 
bridge,  41  Ind.  85  (1872);  s.  c.  18  Am. 
Rep.  302;  Wisconsin,  &c.  Co.  v.  Lyons, 

80  Wis.  61;  Button  v.  Strong  (action  of 
trespass  by  owner  of  vessel  against  own- 
er of  private  pier  for  catting  the  vessel 
loose),  1  Black  (U.  S.),  28  (1861),  distin- 
guished from  Heeney  v.  Heeney,  above 
cited.  Same  principle  reaffirmed.  Rail- 
road Co.  i;.  Schunneir,  7  Wall.  272;  Yates 
V,  Milwaukee,  10  Wall.  497;  approved, 
Weber  ff.  Harbor  Comm'ra,  18  Wall.  57 
(1878);  lUinois  v.  Illinois  Central  R.  R. 
Co.  (Chicago  lake  front  case),  88  Fed. 
Rep.  730;  State  v.  Jersey  City,  1  Dutch. 
(N.  J.)  626,  680;  Wetmore  v.  Brooklyn 
Gas  Co.,  42  N.  Y.  884;  Galveston  v. 
Menard,  28  Tex.  849;  Grant  v.  Davenport, 
18  Iowa,  179,  per  Wright,  J.  But  in 
Cali/omia,  see  Dana  v.  Jackson,  &c.  Co., 

81  Cal.  118.  As  to  right  to  erect  wharf 
by  other  than  riparian  owner  on  a  tidal 
river,  below  high-water  mark,  quaere  ;  see 
Hagan  v.  Campbell,  8  Port  (Ala.)  9.  In 
this  case  it  is  said  :  "  It  is  clear  that  no 

.  part  of  such  erections  can  be  rested  upon 
the  lands  of  the  riparian  proprietor,  nor 
can  he  be  excluded  from  the  use  of  the 
water,  or  denied  other  riparian  rights.*' 
See  People  «.  Davidson,  80  Cal.  379; 
Walker  r.  State  Harbor  Comm'rs,  17 
Wall.  648  (1878);  Packet  Co.  «.  Atlee,  2 
DUlon,  479  (1878) ;  8.  c.  21  Wall.  889. 
The  plaintiff  owned  in  fee,  subject  to  the 
public  easement  of  travel  thereon,  land  to 
the  centre  of  a  street  extending  to  the 
water  line  of  the  East  River,  on  which  he 
had  constructed  a  bulkhead  and  wharf, 
and  had  the  right  to  collect  wharfage  ; 
the  city  of  Brooklyn,  without  plaintiff's 
consent  and  wrongfully,  built  a  pier  at 
the  end  of  the  street,  which  pier  was  at- 
tached to  the  plaintiff's  soil  and  between 
his  land  and  the  water  line,  and  shut  off 
the  water  from  the  plaintiffs  wharf ;  and 
afterwards  the  city  collected  wharfage 
from  all  persons  using  the  same.  It  was 
held  that  the  pier  in  front  of  the  plain- 
tiff's half  of  the  street  became  the  prop- 
erty of  the  plaintiff  by  accretion,  and  that 


the  plaintiff  could  com^tel  the  city  to  ac- 
count by  way  of  damages  for  all  of  the 
wharfage  received  by  the  city,  wiihaui  al- 
lowance for  any  expense  of  collecting  the 
aame,  —  which  latter  seems  to  be  a  very 
rigid  rule,  as  it  apparently  goes  beyond  the 
line  of  compensation.  Steers  v.  Brooklyn, 
101  N.  Y.  61  (1886). 

Riparian  rights  such  as  wharfage,  do 
not  necessarily  attach  to  grants  of  land  by 
the  State  under  tide  toater  below  the  shore 
line,  or  low-ivaier  mark.  In  such  case  the 
right  to  wharfage  depends  upon  the  terms 
of  the  grant,  or  its  intent  as  shown  by  its 
declared  purpose  or  by  fair  inference  from 
its  terms  and  the  surrounding  circum- 
stances, such  as  long  continued  prior  use, 
&c.  Weber  v.  Harbor  Comm'rs,  18  "Wall. 
67  (1878);  Potomac  Steamboat  Co.  p. 
Upper  Potomac  Co.,  109  U.  S.  672.  The 
principles  of  these  case^  were  applied  in 
Turner  v.  People's  Ferry  Co.  (U.  S.  Cir. 
Court,  N.  Y.),  21  Fed.  Rep.  90  (1884), 
where,  under  (he  circumstances,  it  was  held 
that  the  owner  or  lessee  of  premises  along 
the  bulkhead  line  at  the  head  of  a  slip, 
between  two  wharves  owned  by  the  city  of 
New  York,  was  not  entitled  to  an  iigunc- 
tion  to  restrain  the  erection  of  a  ferry  rack 
and  structures  under  authority  of  the 
State  and  the  city  in  the  slip  in  front  of  his 
premises,  which  structures  when  erected, 
although  they  would  impair,  would  not 
cut  the  complainant  off  from  free  and  open 
access  to  his  premises.  The  legislation  of 
New  York  applicable  to  the  question  and 
the  cases  bearing  upon  it  are  clearly  pre- 
sented in  the  opinion  of  Brown^  J.  See 
great  case  of  Langdon  v.  Mayor,  &c  of 
New  York,  98  N.  Y.  129  (1888),  and  ob- 
servations  of  Earl,  J.  pp.  144,  146,  as 
to  construction  of  water  grants  by  the 
State  and  by  the  city.  Hoboken  t\ 
Penn,  R.  R  Co.,  124  U.  S.  666,  discusses 
the  power  of  the  legislature  in  respect  of 
making  grants  of  land  under  the  naviga- 
ble waters  of  the  State.  Gould  v.  Hudson 
River  R.  R.  Co.,  6  N.  Y.  622;  Ungdon  p. 
Mayor,  &c.  of  New  York,  98  N.  Y.  180, 
144;  Mayor  &c.  v.  Hart,  95  N.  Y.  448 
(1884);  l^high  Valley  R.  R.  Co.  v,  Trone, 
28  Pa.   St   206 ;  Tomlin  iv   R.  R.   Co., 
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§  107  (71).  Limitattona  on  Riparian  Right.  —  The  rights  of  ripa^ 
rian  proprietors  in  respect  to  the  erection  of  wharves,  are  subject  to 
such  reasonable  limitations  and  restraints  as  the  legislature  may 
think  it  necessary  and  expedient  to  impose.  Therefore  it  is  compe- 
tent for  the  legislature  to  pass  acts  establishing  harbor  and  dock  lines, 
and  to  take  away  the  right  of  the  proprietors  to  build  wharves  on 
their  own  land  beyond  the  lines,  even  when  such  wharves  would  be 
no  actual  injury  to  navigation.*     But  the  right  of  wharfage  held  by 

32  Iowa,  106  ;  Ingraham  v,  R.  R.  Co.,  to  his  title,  and  are  of  sach  a  nature  that 
34  Iowa,  249.  the  legislature  cannot  authorize  a  rail- 
^  Commonwealth  v.  Alger,  7  Cush.  53  way  company  to  build  in  front  thereof  so 
(1851).  This  subject  is  here  very  fully  as  to  cut  off  access  to  the  water,  without 
and  learnedly  discussed  and  examined,  such  company  being  liable  for  damages  to 
See  also,  Hart  v.  Mayor,  9  Wend.  571,  the  riparian  proprietor.  Delapluine  v.  C. 
valuable  case,  affirming  8  Paige,  213;  &  N.  W.  Ry.  Co.,  42 1^^^  214  (1887). 
Wetmore  v.  Brooklyn  Gas  Co.,  42  N.  Y.  The  judgment  is  largely  founded  on  and 
384;  People  v.  Vanderbilt,  26  N.  Y.  287;  approves  the  opinions  in  Lyon  v,  Fish- 
Same  1^  Same,  28  N.  Y.  396;  Pollard's  mongers*  Co.,  L.  R.  1  App.  Cas.  662.  As 
I.iessee  v.  Hagan,  3  How.  (U.  S.)  212;  to  power  of  the  legislature  in  respect  of 
Hagan  v.  Campbell,  8  Port  (Ala.)  9;  making  grants  of  lands  under  navigable 
Mobile  V,  Eslava,  9  Port.  (Ala.)  577,  waters,  see  Hoboken  v.  Penn.  R.  R.  Co., 
(1839);  Railroad  Co.  v.  Winthrop,  5  La.  124  U.  S.  656,  distinguUhing  Hoboken 
An.  36.  In  Yates  v.  Milwaukee,  10  Wall.  I^and  and  Improvement  Co.  v.  Hoboken, 
497,  Mr.  Justice  Miller,  on  behalf  of  the  36  N.  J.  Law,  540,  and  other  cases  in 
court,  speaking  of  an  existing  wharf,  dc-  New  Jersey.  See  Yates  v.  Milwaukee,  10 
nied  that  the  city  of  Milwaukee,  UTuUr  Wall.  497;  Weber  «.  Harbor  Comm'rs,  18 
the  power  to  eMablish  dock  and  whtuf  lines.  Wall.  57;  Railway  Co.  v.  Benwick,  102 
could  create  an  artificial  and  imaginary  U.  S.  180.  The  leading  case  in  New 
dock  line,  hundreds  of  feet  away  from  the  York  as  to  construction  and  effect  of 
navigable  part  of  the  river,  and,  without  grants  of  land  under  uxUer  is  Langdon  v, 
making  the  river  navigable  up  to  that  Mayor,  &c.  of  New  York,  93  N.  Y.  129. 
line,  deprive  the  riparian  owners  of  the  Referring  to  the  conflicting  cases  as  to 
right  to  avail  themselves  of  the  advantages  the  nature  and  extent  of  the  rights  of  the 
of  the  navigable  channel  by  building  riparian  proprietor,  Cooley,  J.,  said:  "In 
wharves  and  docks  to  it  for  that  purpose;  Railway  Co.  v.  Ren  wick,  102  U.  S.  18&, 
and  said  that  if  the  city  deemed  the  re-  the  better  and  more  substantial  doctrine 
moval  of  the  wharf  in  question  necessary  is  laid  down,  that  the  land  under  the  water 
in  the  prosecution  of  any  general  scheme  in  front  of  a  riparian  proprietor,  though 
of  widening  the  channel  or  improving  the  beyond  the  line  of  private  ownership,  can- 
navigation  of  the  river,  it  must  first  make  not  be  taken  and  appropriated  to  a  pub- 
the  owner  compensation  for  his  property  lie  use  by  a  railway  company  under  its 
thus  taken  for  the  public  use.  As  to  this  right  of  eminent  domain  without  making 
case,  see  infra,  sec.  111.  Nature  and  compensation  to  the  riparian  proprietor." 
extent  of  rijMrian  rights  fully  considered  ix^  Backus  v,  Detroit,  49  Mich.  110,  114 
Lyon  V.  Fishmongers'  Co.,  L.  R.  1  App.  (1882).  Contra,  Langdon  v.  Mayor  of 
Cas.  662  (1876);  Barney  v.  Keokuk,  94  New  York,  93  N.  Y.  129,  and  New  York 
U.  S.  324  (1876).  The  riparian  proprie-  cases  there  cited.  See  interesting  opinion 
tor  upon  a  navigable  lake,  subject  to  the  of  Finch,  J.,  in  Mayor  v.  Hart,  95  N.  Y. 
rights  of  the  public,  has  the  right  to  build  443,  457  (1884). 

piers  and  wharf  in  aid  of  navigation  in         In  the  Chicago  Lake  Front  Case,  33 

front  of  his  land,  not  interfering  with  the  Fed.  Rep.  730,  U.  S.   Cir.  Court,  ffarlan^ 

public  easement ;  which  rights  appertain  and  Blodgett,  J  J.  (Illinois  v.  Illinois  Cent. 
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a  grantee  under  a  valid  city  grant,  although  it  is  an  incorporeal 
right,  is  nevertheless  property,  or  a  property  right-  which  can  only 
be  taken  away  by  the  legislature  by  the  exercise  of  the  right  of 
eminent  domain,  on  making  compensation  to  the  owner  of  the 
wharfage  right.^ 

§  108  (72).  Right  to  erect  Pablio  Wharves.  —  While  the  riparian 
proprietor  has  the  right  to  erect  wharves  which  are  private  in  their 
nature,  but  which  may  be  used  by  the  public  with  the  consent  of  the 
owner,  express  or  implied,  the  right  to  erect  public  wharves  and  to  de- 
mand tolls  or  fixed  rates  of  wharf  age  is,  according  to  the  better  view, 
a  franchise,  which  must  have  its  origin  in  a  legislative  grant' 

§  109  (73).  By  Mnnioipality.  —  If  a  mv/nicipality  is  itself  a  ripch 
rian  proprietor,  this  will  probably  give  to  it,  in  the  absence  of  any 

R.  R.  Co. ),  it  was  held  that  the  defendant  a  wharf  npon  the  condition  that  its  ez« 

railroad  company,  as  the  riparian  owner  of  tenor  mai^n  shoald  constitute  a  public 

certain  water  lots  in  Chicago,  had  the  wharf.     Baltimore  r.  White,  fuprct, 

right,   by  virtue  of  snch  ownership,  to  ^  Langdon  v.  Mayor,  &c.  98  K.  T. 

connect  the  shore-line  by  artificial  con*  129;   Williams  v.   Mayor,  &c.  105  N.  Y. 

struction  with  outside  waters  that  were  419.     For  measure   of  compensation  to 

naTigable  in  fact,  in  the  absence  of  legis-  the   wharf   proprietor   in  such  case,  see 

lative  or  governmental  direction  to  the  Kingsland  v.  Mayor,  ftc.  110  N.  Y.  569. 

contrary ;  although  the  court  added,  that  '  People   v.  Wharf  Co.,  81   CaL   84; 

the  exercise  of  that  right  is  at  all  times  The  Wharf  Case,  8  Bland  Ch.  (Md.)  888; 

subject    to   such   regulations — at  least,  Wiswall  v.  Hall,  8  Paige  Ch.  sis  ;  Houck 

those  not  amounting  to  prohibition  —  as  on  Rivers,  sec.  282  ;  Thompson  r.  Mayor, 

the  State   may   establish;    citing   text,  11  N.  Y.  115.  Text  approved :  Christie  «. 

sees.    70-77;    Yates   v.    Milwaukee,    10  Maiden,  28  W.  Va.  667;  The  Geneva, 

Wall.  897,  and  other  cases.     It  was  also  16  Fed.  Rep.  874.    See,  as  to  navtgcOor^s 

declared  in  the  same  case  that  the  State  of  right  to  moor  and   land^    Bainbridge  «. 

Illinois'' had  the  power,  by  legislation,  to  Sherlock,  29  Ind.  864  ;   modified,  Sher- 

fix  pier,  dock,  or  wharf  lines,  other  than  lock  «.  Bainbridge,  41   Ind.  85  (1872) ; 

those    erected    under   authority    of   the  Talbot  v,  Grace,  80  Ind.  889 ;  Jefferson* 

United  States,  to  which  riparian  owners  ville  v.  Ferry  Co.,  27  Ind.  100 ;   8.  o.  85 

in  waters  navigable  in  point  of  fact  must  Ind.  19  (1870) ;  Railroad  Co.  v.  Ellerman, 

conform.  105  U.  S.  166 ;  New  Orleans  v,  Wilmot, 

Municipdl    control,    under    legidaiive  81  La.  An.  65.     Right  of  city  as  to  grant 

grant,  over  right  of  riparian   owner   to  to  it  of  land  under  water,  and  the  construe- 

wharf  out.    Baltimore  «.  White,  2  Gill  tion  of  such  grant    Langdon  v.  Mayor, 

(Md.),  444  (1845);  Wilson  v.  Inloes,  11  &c.  of  New  York,  98  N.  Y.  129  ;  Weber 

Gill  &  J.  (Md.)  851;  Barney  v.   Keokuk,  v.   Harbor  Comm'rs,  18  Wall.  57  ;   Ho- 

94  U.  S.  824  (1876);  8.  c.  4  Dillon,  593;  boken  v.   Pa.  R  R.  Co.,  124  U.  S.  656, 

Weber  v.  Harbor  Comm'rs,  18  WalL  57  distinguishing  Hoboken  Land  Imp.  Co.  v. 

(1878).    Where,  under  acts  of  the  legisla-  Hoboken,  86   N.J.  L.    SiO;9upra,  sec. 

ture,  a  city  had  the  power  to  refuse  assent  107,  note.     State  courts  have  jurisdiction 

to  riparian  owners  to  erect  wharves,  or  to  of   suits  for  wharfage  against   domestic 

allow  it  upon  such  terms  as  they  deemed  vessels.    Jeffersonville  v.  Ferry  Co.,  85 

beneficial  to  navigation  and  the  use  of  the  Ind.  19,  23  ;   The  Phebe,  1  Ware  Rep. 

port  of  that  city,  it  was  held  that  the  city  360  ;  Russell  v.  The  Swift,  Newb.  R.  558 ; 

might  make  the  grant  of  the  righ^  *o  erect  Lewis,  In  re,  2  Gallia.  483. 
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restrictive  provision  in  its  organic  act,  the  implied  authority  to  erect 
a  wharf  thereon,  and  it  would  have  the  incidental  right,  the  same  as 
a  private  owner,  to  charge  compensation  for  its  use.^     Its  rights 

^  Mnrpliy  «.  City  Council,  11  Ala.  586  426,  the  Supreme  Court  decided  that  the 
(1847).  The  court  say:  "The  title  to  City  of  Boeton,  as  the  proprietor  of  the 
the  wharf  is  in  the  city,  and,  such  being  land  under  water  at  the  foot  of  Summer 
the  fact,  it  had  the  same  right  as  any  other  Street,  might  reclaim  the  land  under  water 
proprietor  to  collect  wharfage  from  those  by  fiUing  up  the  space  and  buUding  there- 
landing  goods  there.  This  right,  result-  on,  and  thus  exclude  the  public,  including 
ing  from  its  proprietary  interest,  is  not  a  the  plaintiff,  from  its  use  for  navigatioB 
franchise,  but  a  right  of  property."  lb.,  when  covered  by  the  tide  ;  but  that  until 
per  Ormond,  J.,  p.  558.  The  city  of  the  owner  (the  city)  did  so  the  pubUc 
Boston  has,  under  the  laws  of  Massachu-  might  lawfully  use  the  same  ;  and  that 
setts,  the  same  rights  as  other  littoral  such  use  is  not  adverse  to  the  city  or  the 
proprietors,  and  was  held  not  to  dedicate  owner  of  the  land,  and  lays  no  foundation 
a  dock,  which  it  owned,  to  the  public,  by  for  a  claim  of  dedication  of  the  land  to 
merely  abstaining  from  any  control  over  that  use,  since  the  right  of  navigation  ia 
it  The  court  observe :  **  The  people  of  the  paramount  right,  but  was  a  right  de- 
Boston,  who  owned  the  land  as  their  com-  feasible  by  the  exercise  of  the  city's  right 
mon  and  private  property,  acted  through  to  reclaim  its  land  under  water  by  wharf- 
a  corporation  (the  city),  whose  corporate  ing  out  or  making  erections  thereon  bene- 
gmnts  and  licenses  are  matters  of  record,  ficial  to  itself ;  and  the  court  held  that 
Their  own  use  of  their  own  property  for  there  was  no  evidence  whatever  that  the 
their  own  benefit  cannot  be  called  a  dedi-  city  or  the  people  of  Boston  had  dedicated 
cation  of  it  to  any  other  public  of  voider  the  slip  or  dock  between  the  plaintiff's 
exUni,  Whether  it  was  called  '  town  wharves  to  any  public  use,  and  that  the 
dock  *  or  '  public  dock '  which  were  used  city  had  the  right  to  drive  piles  or  extend 
as  synonymous  terms),  it  would  furnish  its  sewers  in  the  locus  in  quo  to  low-water 
no  ground  to  presume  that  they  had  parted  mark.  In  the  case  in  19  How.  268,  the 
with  their  right  to  govern  and  use  it  in  court  decided  that  if  the  city  had  deter- 
the  manner  most  beneficial  to  the  people  mined  to  reclaim  this  dock  or  land  under 
or  public  of  the  town  or  city."  Boston  v.  water  between  the  plaintiff's  wharves,  and 
Lecraw,  17  How.  (U.  S.)  426  (1854).  The  had  laid  out  and  constructed  a,  street 
title  and  right  involved  in  the  Lecraw  com,  thereon  or  continued  the  street  Joo  low- 
just  cited,  were  before  the  Supreme  Court  water  mark,  then  the  right  to  use  it  as  a 
of  the  United  States  three  times  (17  How.  street  or  highway  on  land  became  appurt- 
426;  19  How.  263;  24  How.  188).  The  enant  to  the  wharf  property  of  the  adjoin- 
plaintiff  was  the  owner  of  two  wharves,  ing  owners ;  and  also  that  if  the  city  in 
caUed  the  Price  Wharf  and  the  Bull  Wharf,  the  exerdse  of  its  power  to  make  drains 
which  extended  from  high  to  low  water  under  the  streets  should  so  construct  them 
mark.  The  City  of  Boston  (the  defendant)  as  to  hinder  the  public  in  their  use  of  the 
laid  out  Summer  Street  thirty  feet  in  width  streets  as  streets,  or  to  create  a  nuisance  to 
to  the  water,  and  the  lines  of  the  street  if  the  adjoining  properties,  it  would  be  liable 
extended  into  the  water  would  separate  therefor,  since  if  such  a  street  be  made  the 
the  plaintiff's  two  wharves.  The  land  plaintiff  would  have  a  right  to  pass  along 
under  the  waters  within  such  extended  the  same  as  well  as  the  public.  In  the 
space  between  high  and  low  water  mark  case  in  24  How.  188,  it  appeared  that 
belonged  to  the  city.  The  action  was  the  space  had  not  been  reclaimed  from  the 
brought  by  the  wharf  owner  or  his  tenant  water,  and  that  no  street  on  land  had  been 
against  the  city  for  nuisance,  charging  that  made  ;  and  the  court  decided  that  though 
the  city  had  erected  piles  in  the  said  water  the  dty  was  the  owner  of  the  land  at  the 
space,  or  dock,  between  the  plaintiff's  two  foot  of  the  street  between  high  and  low 
wharves  ;  also  a  drain  in  the  dock  for  car-  water  mark,  it  could  not  lay  out  a  street 
lying  off  sewage.    In  the  case  in  17  How.  or  highway  in  the  water  of  the  ocean  for 
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would  be  the  same  as  those  of  any  similar  proprietor^  and  no  greater, 
unless  enlarged  by  legislative  grant. 

§  110  (74).   Powers  of  Municipality. — Except  as  mentioned  in 
the  last  section,  all  of  the  powers  of  a  municipality  in  respect  to 

wharves  and  docks  must,  like  all  its  other  powers,  be  derived  from 
the  legislature.^    Where  streets  terminating  or  fronting  on  navigable 

boats  and  vessels;  and  that  on  the  facts  of  The    discretion    of   the   city  authorities 
the  case  the  city  was  not  liable  to  the  in    determining    what    are    proper    and 
plaintiff,   the  owner  of  the  wharves,  for  needed    facilities  for  commerce,   and  on 
erecting  drains  and  sewers  on  the  city's  what  part  of  the  river  bank,  within  her 
own  land  at  the  foot  of  the  street,  for  the  limits,  they  should  be  established,  is  roani- 
preservation  of  the  health  of  the    city,  festly  not  a  proper  subject  for  judicial 
Commonwealth  v.  Roxbury,  9  Gray,  514,  control  or    interference.     Whatever  inci- 
519,  and  note  ;  Railroad  Co.  v,  EUerman,  dental  damage  may  result  to  proprietors 
105  U.  S.  166.    Bona  fide  purchaser  of  a  from  the  exercise  of  these  unquestionable 
wharf  in  the  city  of  Baltimore,   erected  corporate  rights,    it  is   damnum    absque 
under  contract  with  the  city,  and  in  which  injuria,"    Per  Fenner,  J ,,  in  Watson  9, 
the  city  had  certain  rights,  held  affected  Tumbull,  84  La.  An.  856. 
with  notice  of  those  rights.     Baltimore  v.  ^  Snyder  v.  Rockport,  6  Ind.  (Porter) 
White,  2  Gill  (Md.),  444.  A  city,  author-  237  (1855);    Railroad  Co.  v,  Winthrop, 
ized  by  its  charter  to  build  wharves  on  its  5  La.  An.  36;   State  v.  Jersey  City,  34 
own  property,  and  to  obtain  by  contract  N.  J.  L.  81 ;  Mayor  of  St.  MartinsviUe  v. 
or  purchase  the  title  or  the  control  of  other  Steamer  Mary  Lewis,  32  La.  An.  1298. 
wharves  in  the  city,  and  to  raise  a  revenue  As  the  municipality  derives  such  powers 
therefrom  by  establishing  and  collecting  from  the  legislature,  the  legislature  may 
a  rat^  of  dockage  and  whaifage,  had  no  repeal  or  revoke  them  at  pleasure,  if  it 
power  to  take  a  lease  of  a  wharf  contain-  does  not  deprive  the  municipality  of  prop- 
ing  a  provision  that  it  should  be  kept  as  a  erty  acquired  by  it  under  the  legislative 
free  wharf.    Mobile  v.  Mood,  58  Ala.  561.  grant.     Bailroad    Co.  v,   EUerman,    105 
WharveSf   whether  germinating  streets  or  U.S.  166  (1881).    Under  the  charter  of  a 
notf  are  not  streets  ;  if  owned  by  the  city  city  providing  that  the  city  "  shall  have 
they  may  be  leased  to  private  persons.    In  control  of  the  landings  of  the  Mississippi 
such  case  the  title  is  not  a  public  ease-  River,  and  the  right  to  build  wharves  and 
ment,  but  proprietary.     Horn  v.  People,  regulate  the  landing^  wharfage^  and  dock' 
26  Mich.  221 ;  and  see  Scott  v.  La3mg,  59  ing  of  boats,  **  it  may  establish  and  con- 
Mich.  48;  supra,  sec.  108,  note;  infra,  sec.  struct  wharves,  and  collect  a  reasonable 
110,  note  ;  sec.  114,  note,  as  to  ferry  land-  compensation  for  their  use.    Muscatine  v. 
ing  at  foot  of  street.     **  Within  the  cor-  Keokuk,  &c.  Packet  Co.,  45  Iowa,   185 
porate  limits,  the   city  of  New  Orleans,  {IS7 6);  post,  sec.  112.    While  a  city  may 
onder  her  charter  and  under  the  general  be  enjoined,  at  the  instance  of  a  taxpayer, 
law,  has  the  right  to  control,  manage,  and  from  raising  taxes  or  appropriating  money 
administer  the  use  of  the  river  banks  for  for  the  unauthorized    construction    of   a 
the  public  convenience  and    utility  ;    to  wharf,  it  will  not  be  restrained  from  exer- 
establish  wharves  and  landings ;  to  erect  cising    a  clear  power    to   grade    streets, 
works  and  provide  facilities  for  the  use  of  merely  because,  by  such  grading,  a  wharf 
vessels  and  water  craft;  and  to  chaise  just  at  the  river  end  of  the  street  will  incident- 
compensation  for  the  use  thereof.     Ripa-  ally  result.      Snyder  v.  Rockport,  above 
rian  proprietors  have  no  right  to  appro-  cited.    The  city  of  Dubuque,  under    its 
priate     to     their    exclusive    use     these  charter,  was  held  to  have  power  to  prohibit 
banks,  and   they  have  no   private  prop-  all   persons,    including  riparian    owners, 
erty  in  the  use  thereof,  which  is  public,  from  using  any  place  but  the  public  wharf 
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waters  have  been  established,  whether  by  condemnation  or  dedica- 
tion, and  whether  the  £ie  is  in  the  municipality  or  in  the  adjoining 
proprietor,  the  municipality,  under  legislative  authority  to  establish 
and  regulate  wharves,  may  cause  public  wharves  to  be  constructed 
at  the  ends  or  in  front  of  such  streets  and  receive  the  wharfage  from 
the  same ;  and  this  is  no  invasion  of  the  rights  of  the  owner  of  pri- 
vate property  abutting  on  such  streets,  or  of  the  rights  of  the  adjoin- 
ing riparian  proprietor.^    In  regard  to  private  wharves  lawfully 

without  paying  wharfage.  Dubaqne  v.  ing  on  this  point.  It  was  decided  in  City 
Stoat,  82  Iowa,  80 ;  s.  o.  7  Am.  Rep.  of  Baltimore  v.  White,  2  Gill  (Md.),  444 
171;  posi,  sec.  112,  note.  As  to  the  use,  (1845),  that  under  an  act  of  the  legisla- 
under  municipal  authority,  of  streets  ture  prohibiting  any  person  from  making 
bordering  on  a  navigable  river  for  struc-  orextendiugany  wharf  in  Baltimore,  with* 
tares  for  the  accommodation  of  passengers  out  the  city's  consent  to  the  plan  thereof 
and  the  storage  of  freights,  &c.,  see  Bar-  first  obtained,  the  city  may  refuse  its  as- 
ney  v,  Keokuk,  94  U.  S.  824  (1876);  8.  c.  sent  to  the  erection  of  a  wharf  except 
below,  4  DiUon,  598  ;  111.  &c.  Co.  v,  St.  upon  the  condition  that  its  exterior  mar- 
Louis,  2  DiUon,  70.  giu  shall  constitute  a  public  wharf.  If 
1  McMurray  v.  Mayor,  &c.  of  Balti-  private  persons  accept  or  act  upon  the  city's 
more,  54  Md.  104  (1880);  Dugan  v.  assent  thus  conditioned,  and  thereupon 
Mayor,  5  Gill  k  Johns.  875 ;  Haight  v,  build  the  wharves,  they  consent  to  the 
Keokuk,  4  Iowa,  199  ;  Barney  v.  Keokuk,  dedication  of  its  exterior  maxgin  for  that 
94  U.  S.  824  ;  Rowans'  Ex'rs  v,  Portland,  purpose  ;  and  in  the  absence  of  a  contract 
8  B.  Monroe,  253  ;  Newport  v.  Taylor's  or  legislative  provision  as  to  who  is  en- 
Ex'rs,  16  B.  Monroe,  700  ;  Barney  v.  titled  to  the  wharfage  at  such  a  wharf,  it 
Mayor,  1  Hughes  (C.  C.)  118  ;  Potomac  was  held  under  the  circumstances  to  be- 
Steamboat  Co.  v.  Upper  Potomac,  &c.  Co.,  long  to  the  city,  and  not  to  the  riparian 
109  U.  S.  672  (1888),  and  cases  cited  by  proprietor  who  constructed  the  same.  In 
MaUhews,  J.,  on  pp.  682,  683.  The  gen-  Newport,  &c.  v,  Taylor's  Ex'rs,  16  B. 
eral  ground  of  the  doctrine  is  that  streets  Monroe,  699,  804  (1855),  it  was  decided 
terminating  or  fi-onting  on  the  water  may  that  where  a  proprietor  of  lands  laid  out  a 
be  legitimately  used  for  wharf  purposes ;  town  on  a  navigable  river  and  dedicated 
and  the  cases  show  that  there  is  a  very  the  laud  along  it  to  be  a  common,  that 
general  legislative  recognition  of  this  such  dedication  conferred  upon  the  public 
right  and  usage.  In  accordance  therewith,  authorities  of  the  town  the  right  to  build 
it  was  held  in  the  Chicago  Lake  Front  wharves.  8.  p.  as  to  lands  dedicated  as 
case  by  the  United  States  Circuit  Court  a  street  on  the  river  bank  of  a  town. 
{Harlan  and  Blodgett,  JJ.),  83  Fed.  Rep.  Rowan's  Executors  v.  Portland,  8  B.  Mon. 
780  (1888),  that  tlie  city  of  Chicago,  as  282,  cited  with  approval  by  ^o^Aetr^,  J.,  in 
the  riparian  owner  of  ground  on  the  shore  Potomac  Steamboat  Co.  v.  Upper  Potomac 
of  the  lake,  having,  also,  under  its  char-  &c.  Co.,  109  U.  S.  686,  687;  Louisville  v. 
ter,  power  to  maintain  wharves  and  Bank,  3  B.  Mon.  144  ;  Kennedy  v.  Cov- 
slips  at  the  ends  of  streets,  and  to  main-  ington,  8  Dann,  61.  A  city  in  Alabama 
tain  a  breakwater  to  protect  the  shore,  constructed  a  wharf  at  the  end  of  a  dedi- 
coaid  delegate  the  power  to  construct  cated  street  leading  to  the  water ;  held 
such  breakwater  to  a  railroad  company  that  the  adjoining  proprietor  was  not  the 
as  consideration  for  allowing  the  road  ownerof  the  wharf,  and  could  not  eject  the 
to  enter  the  city  ;  and  that  upon  the  city  therefrom.  Doe  v.  Jones,  11  Ala.  63 
erection  of  the  breakwater  and  the  filling  (1847)*  In  Michigan,  a  dedicated  street 
in  of  the  space  between  the  breakwater  and  ternunating  upon  a  navigable  water  gives 
the  shore  line,  the  land  thus  reclaimed  be-  to  the  city,  having  power  to  erect  and 
longed  to  the  city,  —  BlodycU,  J.,  dissent-  regulate  public  wharves  and  docks  at  the 
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erected,  the  municipal  authorities  have  only  such  powers  of  local 
regulation  and  government  as  their  charters  or  constituent  acts,  in 
general  or  special  terms,  confer  upon  them.^     Their  own  right  to 

erect  wharves  may  be  express  or  implied.    The  power,  even  when 

conferred  in  terms,  is,  like  other  powers,  to  be  construed  somewhat 
strictly  when  it  affects  private  rights^  but  not  so  strictly  as  to  defeat 

ends  of  streets,  the  right,  as  against  a  pro*  nees,  and  the  extent  of  its  caigo.  All  that 
prietor  whose  property  fronts  on  the  is  meant  in  the  charter  hy  a 'public  wharf' 
street  and  the  navigable  water,  to  erect  a  is  a  wharf  belonging  to  the  city,  and  to  be 
wharf  for  public  purposes,  and  this  irre-  used  like  any  other  wharf  property.  The 
spective  of  whether  the  city  holds  the  fee  term  is  applied  as  well  to  wharves  on  city 
of  the  street  or  not.  Backus  v.  City  of  property  away  from  streets,  as  to  wharves 
Detroit,  49  Mich.  110  (1882).  In  this  at  the  end  of  streets."  See  also,  Scott  v, 
case  Cooley,  J.,  said :  "  The  dedication  Layng,  59  Mich.  43,  49  (1886).  See  pott^ 
passed  [by  the  statute]  Hie  fee  in  all  alreeU  chap,  on  Dedication, 
marked  upon  it  to  the  county  in  which  the  ^  Grant  v.  Davenport,  18  Iowa,  179 
city  was  situated.  But  this  was  only  in  (1865).  Where  the  charter  of  a  city 
trust  for  street  purposes.  We  attach  no  authorizes  it  "  to  regulate  the  erection  and 
special  importance  to  the  fact  that  the  repair  of  jn*ivato  wharves  and  the  rates  of 
title  passed  instead  of  a  mere  easement,  wharfage  thereat,  the  city,"  says  Wright, 
The  purpose  of  the  statute  is  not  to  give  C.  J.,  "may  regulcUe,  but  not  destroy  ; 
the  county  the  usual  rights  of  a  proprietor,  may  exercise  control,  as  over  other  private 
but  to  preclude  questions  which  might  property  within  its  limits,  but  not  to  the 
arise  respecting  the  public  uses,  other  than  extent  of  appropriating  the  us^  and  enjoy- 
those  of  mere  passage,  to  which  the  land  ment  thereof  to  the  public  without  com- 
might  be  devoted."  The  cUy  of  Detroit  pensation."  Pf.  Liability  of  city  corpO' 
is,  by  its  charter,  authorized  "  to  erect,  ration  for  an  iigury  to  a  private  wharf^ 
repair,  and  regulate  *  public  wharves '  and  caused  by  diverting  streams  of  water  to  a 
docks  at  the  ends  of  streets,  and  on  the  point  near  the  wharf,  thereby  causing  a 
property  of  the  corporation,  and  to  fix  lines  great  deposit  of  sand  and  earth,  which 
beyond  which  private  docks  shaU  not  ex-  lessened  the  depth  of  water  at  the  wharf 
tend,  and  to  lease  wharf  and  wharfage  and  impaired  its  value.  Barron  v,  Balti- 
privileges  at  the  ends  of  streets,"  &c  This  more,  2  Am.  Jurist,  203,  cited  and  ap- 
gives  the  power  to  the  city  to  authorize  a  proved  in  Stetson  v.  Faxon,  19  Pick.  147 
wharf  to  be  built  at  the  end  of  a  street  (1858) ;  and  see,  also,  Thayer  v.  Boston, 
terminating  on  the  navigable  water.  It  19  Pick.  510.  If  the  deposits  from  sewers 
was  held  in  Horn  v.  People,  26  Mich.  222,  constructed  by  the  city  cause  a  peculiar 
that  wharves  constructed  by  the  city  injury  to  the  wharf  owner,  the  cUy  is  liable 
under  this  power,  whether  at  the  end  of  to  the  latter  in  damages.  Franklin  Wharf 
highways  or  on  its  property,  are  the  prop-  Co.  v,  Portland,  67  Me.  46  (1877) ;  s.  c. 
erty  of  the  city,  and  may  be  leased  as  such.  24  Am.  Rep.  1,  and  Mr.  Thompson's  note; 
Campbell,  J.,  thus  defines  the  words  HaskeU  v.  New  Bedford,  108  Mass.  208 ; 
"public  wharf,"  as  used  in  the  charter  Brayton  v.  Fall  River,  113  Mass.  218; 
{Ih,  p.  224) :  "  There  is  no  instance  in  s.  c.  18  Am.  Rep.  470 ;  post,  chap,  xxiii. 
which  the  term  '  public  wharf '  has  been  Power  to  erect  public  wharves  and  to  con- 
used  in  our  legislation  to  indicate  any-  demn  private  property  therefor  includes 
thing  analogous  to  a  dedication  to  any  the  poioer  to  extend  a  wharf  already  estab- 
public  use,  like  that  of  highways.  Such  lished,  and  compulsorily  to  appropriate 
a  public  right  is  unknown  to  the  common  the  necessary  land  for  that  purpose,  on 
law.  Wharfage  involves  exclusive  use,  making  compensation  to  the  owner, 
for  longer  or  shorter  periods,  by  each  ves-  Hannibal  v.  Winchell,  54  Mo.  172  (1873). 
ael,  depending  on  the  nature  of  its  busi- 


§  111  WHARVES  ;   SCOPE  OP  MUNICIPAL  POWER.  177 

the  purpose  of  the  grant.^  Thus-,  although  the  corporate  boundaries 
may  by  the  charter  be  extended  to  low-water  mark,  aud  the  corpo- 
ration has  express  power  *'  to  regulate  the  erection  and  occupation  of 
all  wharves  or  levees  within  the  corporate  limits/'  this  does  not  give 
the  corporation,  as  against  the  riparian  proprietor  (whose  right  was 
construed  to  extend  to  low-water  mark),  the  power  to  control  the 
river  bank  so  as  to  require  such  proprietor  or  his  lessee  to  take  out 
a  license  for  his  wharf-boat,  fastened  to  the  shore  of  his  own  land, 
and  used  for  business  purposes.^ 

§  111  (75).  Soope  off  Municipal  Power.  —  So  where  a  riparian 
proprietor  had  constructed  a  wharf  which  extended  to,  but  did  not 
encroach  upon  the  navigable  part  of  the  river,  and  which  was  not 
shown  to  be  a  nuisance  in  fact,  it  was  held  by  the  Supreme  Couit 
of  the  United  States  that  the  city  within  which  the  wharf  was  sit- 
uated could  not,  under  the  charter  power  to  establish  dock  and  wharf 
lines  and  restrain  and  prevent  encroachments  upon  the  river  and  oh- 
struclions  thereto,  pass  an  ordinance  declaring  the  wharf  to  be  an 
obstruction  to  navigation,  and  a  nuisance,  and  ordering  it  to  be  sum- 
marily abated.^ 

^  As  to  the  extent  of  municipal  power  HUl  (K.  Y.).  429;  8.  c.  6  Hill,  71;  Hart 

aver  pMie  and  private  wharves  and  Vie  r.   Mayor,    9    Wend.    671 ;    Lansing  «. 

retpeclive  rights  of  the  riparian  owner  and  Smith,  4  Wend.  4;  Thompson  v.  Mayor, 

municipal  authorities,  eonreming  wharves  11  K.  Y.  115 ;   MarshaU  v.  Guion,   Jb, 

and  wharfage:  Railroad  Co.  v,  Ellerman,  461;  Corporation  v,  Scott,  1  Caines,  548; 

106   U.   S.  166  (1881);  Grant  v.  Daven-  Mayor,  itc.  v.  Hart,  95  N.  Y.  443  (1884); 

port,  18  Iowa,  179  (1865);  Cincinnati  v,  Langdon  v.  Mayor,  Ac  N.  Y.   93  N.  Y. 

Walla,  1  Ohio  St  222;  Muscatine  v.  Her-  129,  and  cases  cited;  Potomac  8.  B.  Co. 

shey,  18  Iowa,  89;  Galveston  r.  Menard,  v.  Upper  Potomac,  &c.  Co.,  109  U.  S.  672 

28  Tex.  848;  Baltimore  v.  White,  2  Gill  (1883).     Principles  of  construction,  ante, 

(Md.),  444  (1845);  Furman  v.  New  York,  sec.  89,  and  notes;  post,  113,  note. 
5  Sandf.  S.  C.  16;  affirmed,  10  N.  Y.  567;         The  charter  powers  of  a  municipality 

Dngan  v,   Baltimore,    5   Gill    &    Johns,  in  respect  to  wharfage  are  subject  to  the 

(Md.)857  (1883);  reversing  8.  c.  3  Bland,  unlimited  control  of  the  legislature,  ex- 

Ch.    361;   Wilson   v.    Inloes,    11   GiU  &  cept  so  far  as  the  rights  of  creditors  may 

Johns.  (Md.)  358;   Shepherd  v.  Munici-  be  impaired.      St.   Louis  v.   Shields,  52 

polity,  e  Rob.    (U.)  849;  Columbus  v.  Mo.  861  (1878);   Railroad  Co.   v.   Eller- 

Grey,   2  Bush  (Ky.),    476  ;   Kennedy  r.  man,  105  U.  S.  166  (1881);  aiUe,  sec.  69. 
Covington,  17  B.  Mon.  567;  Memphis,  Ac.         «  McLaughlin  v,  Stevenp,  18  Ohio,  94, 

Picket  Co.  v.  Grey,  9  Bush  (Ky.),  187  (1849)  ;    Blanchard  v.  Porter  (extent  of 

(1872);  Comm'rs  v,  Neil,  8  Yeates  (Pa.),  riparian  right),  11  Ohio,  138,  144;   Mus- 

54;  Richardson  r.  Boston,  24  How.  (U.  S.)  catine  r.  Hershey,  18  Iowa,  39;  Martin  v. 

188;  8.  0.  19  How.   263;   17  How.  426;  EvansviUe,  82  Ind.  85  (1869). 
Newport   v.    Taylor,    16    B.   Mon.    699         •  Yates  v.  Milwaukee,   10  Wall.  497 

(1855) ;   Commonwealth  v.    Roxbury,    9  (1870).      Yates    r.   Milwaukee    was  ap- 

Oray,   514>  519,  and  note  by  Mr.    (now  proved  and  applied  in  the  Chicago  Lake 

Justice)  Oray;  Trowbridge  v.  Mayor  (right  Front  case  by  Harlan  and  Blodgett,  JJ., 

of   Albany    under    Dongan    charter),    7  in  State  of  Illinois  v.  Illinois  Central  R. 
VOL.   I.  — 12 
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§  112  (76).  Tolla  and  WTiarfage/— If  the  right  to  impose  wharf- 
age is  given  to  a  municipality,  but  not  limited,  the  question  of  the 
amount  which  the  municipal  authorities  may  exact  is  confided 
to  their  discretion,  and  is  one  with  which  the  courts  cannot  inter- 
fere,^ unless,  perhaps,  in  a  case  where  the  by-law  imposing  it  is 
plainly  unreasonable.^  But  the  amount  of  tolls  or  wharfage  may, 
of  course,  be  regulated  by  the  legislature.* 

§  113  (77).  Dattea  and  UabUity  off  MunicipaUty.  —  The  interests 
of  commerce  imperatively  require  that  pvblic  wharves  should  he  in  a 

R.   Co.,  38  Fed.  Rep.  730  (1888).     Ap-  chap,  xxiii.     Packet  Co.  v.  St  Louis,  4 

proved  and  distiuguished,  Weber  v.  Har-  Dillon,  10  (1876);  anUf  sees.  94,  95. 

bor  Comm'rs  (San  Francisco),  18  Wall.  ^  See  ante,  sec.  94  and  note,  as  to  when 

57  (1878).     See  aupra^  sec.  107,  note.  and  how  far  discretionar]^  powers  are  snb- 

1  Municipality  v.   Pease,   2    La.    An.  ject  to  judicial  cognizance.     As  to  reason- 

588  (1847);   Muscatine   v,    Hershey,  18  ableness  of  wharfage  chai*ges :  ^epro,  sec. 

Iowa,  39,  42  (1864),  per  Wright,  J.;  Coal  108  note.      Coal  Float  ».   JefTersonville, 

Float  V.  Jeffersonville,  112  Ind.  15  (1887).  112  Ind.   15  (1887).     As  to  general  re- 

The  erection  of  a  wharf  by  a  city  was  quirement  of  law  that  all  ordinances  or 

presumed  to  be  for  the  benefit  of  the  pub-  by-laws  must  be  reasonable,    see  infiu, 

lie,  and  in  the  absence  of  an  ordinance  fix-  chap.  zii.  Municipal  Ordinances  and  By- 

ing  the  wharfage  dues  or  providing  for  Laws. 

the  payment  of  a  compensation  for  the  *  Baltimore  v.  Whit«,  2  Gill  (Md. ),  444 
use  of  its  wharves,  it  was  held  that  such  (1845);  Murphy  v.  City  Council,  11  Ala. 
compensation  could  not  be  collected  by  the  586  (1847):  Munn  v.  Illinois,  94  U.  S. 
city.  Muscatine  v.  Keokuk,  &c.  Packet  118.  Authority  to  a  city  **to  erect,  re- 
Co.,  45  Iowa,  185  (1876).  A  city  may  pair,  and  regulate  wharves  and  the  rates 
prescribe  by  ordinance  the  fees  which  shall  of  wharfage,**  authorizes  lito  collect  wharf- 
be  paid  for  the  use  of  the  wharves  within  age  upon  goods  landed  on  the  bank,  the 
its  limits,  and  this  power  is  impliedly  space  in  front  of  the  city  being  dedicated 
subject  only  to  the  limitation  that  such  to  the  public,  although  no  artificial  wharf 
fees  shall  be  reasonable.  Keokuk  v,  Keo-  was  erected.  Sacramento  v.  Steamer,  4 
kuk  Northern  Line  Packet  Co.,  45  Iowa,  Cal.  41.  This  subject  is  discussed  by 
196  (1876).  As  to  right  of  a  city  to  Wright,  J.,  in  Muscatine  ».  Hershey,  18 
charge  wharfage  fees  when  vessels  or  boats  Iowa,  39,  but  the  point  is  not  decided  by 
are  moored  at  places  where  no  wharves  the  court.  See  Dubuque  v.  Stout,  82 
have  been  founded.  Pt. ;  Dubuque  v.  Iowa,  47,  80  (1871);  8.  o.  7  Am.  Rep. 
Stout,  82  Iowa,  80  ;  s.  c.  7  Am.  Rep.  171.  171.      In  Kentucky,  however,  it  is  held 

Voluntary  Payment,  Where  the  own-  that  the  owner  of  the  land  must  build 
ers  of  boats  have  paid  wharfage  fees  under  whai-ves,  or  improve  the  shore,  or  make 
protest,  which  were  demanded  and  col-  some  preparation  for  the  reception  or  de- 
lected in  the  absence  of  authority  to  make  livery  of  goods,  or  accommodation  of  ves- 
the  demand,  they  cannot  recover  them  sels,  before  he  is  entitled  to  collect  tolls 
back  in  an  action  against  the  city.  Mus-  or  wharfage.  Columbus  ».  Grey,  2  Bush 
catine  v,  Keokuk,  &c.  Packet  Co.,  45  (Ky.).  476.  See  ««;wo,  sec.  108,  note.  If 
Iowa,  185  (1876).  The  mere  danger  that  he  permits  the  municipal  aathorities  so  to 
an  action  at  law  will  be  commenced  to  improve  the  wharves,  he  will  only  be  en- 
enforce  payment  does  not  make  the  pay-  titled  to  reasonable  com[iensation  for  the 
ment  of  a  demand  unjustly  and  illegally  use  of  the  river  bank,  lb.  The  word 
made  a  compulsory  payment.  lb.  See  "quay"  defined  by  McLean,  J.,  in  New 
cases  on  the  subject  of  voluntary  and  com-  Orleans  v.  United  States,  10  Pet  661, 
pulsory  payment,  cited   at   large,    post,  715. 
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safe  condition ;  and  if  a  municipal  corporation  is  in  possession  of 
such  a  wharf  and  exercises  control  over  it,  and  receives  tolls  for  its 
use,  it  owes  a  duty  to  the  pubUc  to  keep  it  in  proper  and  secure  con- 
dition for  use,  and  it  is  liable,  without  statutory  enactment  to  that 
effect,  to  an  action  for  any  special  injuries  to  boats  and  vessels 
caused  by  its  failure  to  discharge  this  duty.  In  such  a  case  it  is 
not  material  whether  the  city  had  adopted  ordinances  for'  the  regu- 
lation of  the  wharf,  or,  having  such,  neglected  to  enforce  them,  as  in 
either  event  the  responsibility  is  the  same.^ 

§  114  (78).  Ferries  ;  Nature  off  Ferry  Orant  to  a  Municipality.  — 
It  is  not  unusual  for  the  legislature  to  make  to  a  municipal  cor- 
poration a  more  or  less  extensive  gi^ant  respecting  ferries  and  ferry 
franchises.  Such  a  grant  is  not,  unless  otherwise  expressed,  a  com- 
pact which  cannot  be  impaired,  but  in  the  nature  of  a  public  law, 
subject  to  be  repealed  or  changed,  as  the  public  interests  may  de- 
mand.^   If  the  legislature  has  conferred,  as  in  some  of  the  ancient 


1  Pittsburgh  r.  Oner,  22  Pa.  St.  64 
(1858).  **  This  case,"  says  Pcrley,  C.  J., 
in  Eastman  v.  Meredith,  86  N.  H.  284, 
295,  "is  put  distinctly  upon  the  ground 
that  the  public  duty,  which  was  the  foun- 
dation of  the  action,  arose  out  of  the  con- 
trol which  the  city  exercised  over  the 
wharf,  and  the  income  received  for  the 
use  of  it."  That  the  right  to  collect 
wharfage  by  the  city  imposes  the  duty 
to  keep  in  repair,  and  a  correlative  lia- 
bility, has  been  often  determined.  City 
not  liable  for  filling  up  slip  from  a  sewer. 
Reed  i;.  Lynn,  126  Mass.  867;  Shinkle  v. 
Covington,  1  Bush  (Ky.),  617,  where 
there  was  a  failure  to  provide  proper  fas- 
tenings for  boats.  Allegheny  v.  Camp- 
bell, 107  Pa.  St.  580;  Willey  r.  Alle- 
gheny, 118  Pa.  St.  490;  sitprUf  sec.  105, 
and  note.  People  v,  Albany,  11  Wend. 
589,  548;  Bnckbee  v.  Brown,  21  Wend. 
110;  Mersey  Dock  Trustees  v.  Gibbs,  Law 
R.  1  H.  L.  98.  Lessee  of  city  is  under  like 
liability.  Radway  v.  Briggs,  37  N.  Y. 
256  (1867).  In  form,  the  action  in  such 
a  case  against  the  city  may  be  either  case 
or  assumpsit,  Pittsburgh  v.  Grier,  22  Pa. 
St.  54  (1858).  But  it  is  no  defence  to  an 
action  by  a  city  for  wharfage  that  the 
wharf  was  not  well  built  and  needed  further 
improvement  or  repairs.  Prescott  v,  Du- 
quesne,  48  Pa.  St.  118;  Jeffersonville  v. 
Ferry  Co.,  27  Ind.  100;  8.  c.  85  Ind.  19 


(1870);  Winpenny  v.  Philadelphia,  65  Pa. 
St.  185  (1870).  Where  it  was  rendered 
unsafe  by  acts  of  others,  notice,  express 
or  implied,  is  an  element  necessary  to  lia- 
bility, the  same  as  in  the  case  of  defective 
highways.  Seaman  v.  New  York,  8  Daly 
(N.  Y.),  147;  post,  chap,  xxiii.,  where  the 
subject  and  the  ground  of  the  liahilUy  of 
the  corpoTxUion  for  torts  is  considered  at 
large. 

The  duty  of  those  having  control  of  a 
harbor  is,  so  long  as  it  is  open  to  the  pub- 
lic, to  have  it  reasonably  safe  for  the  pub- 
lic tise,  and  this  whether  tolls  are  collected 
or  not  for  the  use  of  it,  Pamaby  v.  Lan- 
cashire Canal  Co.,  11  A.  &  E.  228 ;  Met- 
calfe V.  Hetherington,  11  Ex.  257;  8.  c.  5 
H.  &  N.  719 ;  Gibbs  v,  Liverpool  Docks, 
8  H.  &  N.  164;  8.  c.  L.  R  1  H.  L.  C.  98, 
104,  122  ;  Longmore  v.  Great  Western 
Railway  Co.,  85  L.  J.  C.  P.  135;  Francis 
V.  rockrell.  L.  R.  5  Q.  B.  184;  Webb  r. 
Port  P»ruce  Harbor  Co.,  19  Upper  Can.  Q. 
B.  626;  Coe  v.  Wise,  L.  R  1  Q.  B.  711; 
Winch  V.  Conservators  of  the  Thames,  L. 
R  7  C.  P.  471;  see  Sweeney  v.  Port  Bur- 
well  Harbor  Co.,  17  Upper  Can.  C.  P. 
574;  reversed,  19  Upper  Can.  C.  P.  876; 
Berryman  v.  Port  Burwell  Harbor  Co.,  24 
Upper  Can.  Q.  B.  84. 

«  East  Hartford  v,  Hartford  Bridge 
Co.,  10  How.  (U.  S.)  511  (1850);  Roper 
«.   McWhorter,  77  Va.  214;    ante,  sec 
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charters  in  England  and  in  this  country,  upon  a  municipal  corpora- 
tion its  whole  power  to  establish  and  regulate  ferries  within  the  cor- 
porate limits,  the  corporation  thus  representing  the  sovereign  power 
may  make  an  exdudve  grant.^  But  such  a  corporation  has  not  an 
exdudve  power  over  the  subject,  unless,  by  express  words  or  neces- 
sary inference,  it  be  plainly  given  to  it  by  the  legislature.  Hence, 
power  to  a  municipality  to  establish  and  regulate  ferries  within  its 
limits  does  riot  give  it  an  exclusive  power,  and  consequently  does  not 
authorize  it  to  confer  an  exclusive  privilege  upon  others  to  establish 
a  ferry.» 

68.  As  to  extinguishmeDt  of  ferry  fran-  Greene  (Iowa),  632  ;  mUe  sees.  89-91, 
chise  by  a  subsequent  legislative  grant  to  and  cases  in  notes.  While  the  exclusive 
build  a  bridge  at  the  site  of  the  ferry,  and  power  conferred  by  the  legislature  upon  a 
take  tolls,  seo  the  famous  case  of  Charles  city  to  grant  a  ferry  license  does  not  au- 
River  Bridge  v,  Warren  Bridge,  11  Pet.  thorize  it  to  grant  an  exclusive  license,  yet 
(U.  S.)  420  (1837).  The  dissenting  opin-  the  power  to  grant  an  exclusive  license  is 
ion  of  Mr.  Justice  Story ^  on  the  impor-  conferred  when  the  city  is  authorized  "to 
tant  constitutional  question  involved  in  grant  or  refuse  a  license."  B.  &  H.  Ferry 
this  case,  is  referred  to  by  Mr.  Webster,  Co.  r.  Davis,  48  Iowa,  133  (1878).  The 
in  a  letter  to  Judge  Story,  as  **  the  ablest  power  to  refuse  gives  the  power  to  limit 
and  best  written  opinion  I  ever  heard  you  the  issue  of  licenses;  if  it  can  limit,  there 
deliver  ;  it  is  close,  seamhing,  and  scrutin-  is  no  reason  why  it  cannot  bind  itself  to 
izing  ;  the  opposite  opinion  has  not  a  foot  issue  no  other;  but  the  power  to  license, 
nor  an  inch  of  ground  to  stand  on."  2  or  to  license  and  regulate  certain  occupa- 
Story,  Life  and  Letters,  268.  Chancellor  tions,  does  not,  it  seems,  include  the 
Kent  expressed  the  same  opinion.  lb,  power  to  create  a  monopoly.  Chicago  v. 
270.  But  fifty  years'  subsequent  experi-  Rumph,  45  111.  90 ;  Logan  v.  Pyne,  43 
ence  has  vindicated  the  judgment  of  the  Iowa,  524;  B.  &  H.  Ferry  Co.  v.  Davis,  48 
court  and  placed  it  upon  an  immovable  Iowa,  133.  But  "  the  grant  of  exclusive 
and  unquestioned  foundation.  Construe'  ferry  licenses  rests  upon  peculiar  grounds. 
tion  of  special  grant,  Hartford  Bridge  Co.  It  is  in  some  sense  an  extension  of  a  pub- 
V,  Ferry  Co.,  29  Conn.  210,  whei-o  a  ferry  lie  road.  The  objection  to  the  creation  of 
had  been  maintained  by  a  city  for  a  time  a  monopoly  is  overcome  in  the  matter  of 
beyond  the  memory  of  living  men,  it  was  a  few  by  the  consideration  of  the  public 
held,  in  the  absence  of  other  evidence,  that  necessity  or  advantage."  Tb,,  per  Adanis, 
itafranchise  was  established  by  prescription;  J.  The  question  whether  the  grant  of  a 
and  also,  that  while  the  State  could  di-  ferry  to  individuaU  by  the  legislature  de- 
vest the  city  of  the  franchise,  its  purpose  prives  a  municipal  corporation  possessing 
and  intent  to  do  so  must  clearly  appear,  the  usual  powers  to  provide  for  the  con- 
and  cannot  be  left  to  implication.  City  venience  and  prosperity  of  its  citizens,  of 
of  Laredo  v,  Martin,  62  Tex.  648  (1880).  the  right  to  establish  a  competing  ferry, 
As  to  corporations  by  prescription,  see  ante,  discussed  but  not  ilecided,  in  Gibbes  v, 
sees.  32,  37.  Beaufort,  20  S.  C.  213.     A  city  owning  a 

^  Costar   r.    Brush,     26    Wend.    628  ferry  must  administer   the  publie   trust 

(1841).     See   also    Mayor,  &c.  of   New  thus  imposed  as  the  public  interest  may 

York  V,  Starin,  106  N.  Y.  1;  Mayor,  &c  require.    Waterbury  v,  Laredo,  68  Tex. 

of  New  York  v.  New  York  &  N.  J.  S.  N.  666  (a  contract  by  which  a  city  gave  to 

Co.,  106  N.  Y.  28.  an  attorney  one  third  of  the  rents  of  a 

^  Mintum  v.  Larue,  23  How.  (U.  S. )  ferry,  and  bound  itself  not  to  make  any 

435  (1869);   Harrison   «.    State,   9   Mo.  engagement  which  would  interfere   with 

626    (1846);    McEwen  v,  Taylor,   4    G.  its  terms,  held  void  as  being  against  pub- 
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§  115  (79).  ZdoenseFeeandTaz;  Oonstmotlon  of  Bpeoial  Orant.  — > 

By  its  charter  a  city  was  empowered  **  to  license,  continue,  and  regiir- 
late**  as  many  ferries  within  its  limits,  to  the  opposite  shore  of  a 
river  bounding  it,  as  the  public  good  required,  and  the  common 
council  were  further  authorized  "to  direct  the  manner  of  issuing 
and  registering  the  licenses,  and  to  prescribe  the  sum  of  money  to  he 
paid  therefor  into  the  treasury  of  the  corporation."  Under  this,  an 
ordinance  prohibiting  all  persons  from  ferrying,  without  a  license 
from  the  mayor,  and  authorizing  this  officer  to  grant  licenses  to  any 
person  upon  payment  into  the  treasury  of  the  city  of  the  sum  of 
fifty  dollars,  was  sustained  against  the  objections  that  there  was  no 
power  to  prohibit  ferrying  without  a  license,  and  that  the  license  fee 
was  a  tax.  The  words  of  the  charter,  "To  prescribe  the  sum  of 
money  to  be  paid  into  the  treasury  of  the  corporation,"  were  re- 
garded by  the  court  as  showing  a  clear  intent  to  make  licenses  a 
source  of  revenue  to  the  city ;  and  the  court  added  that  the  amount 
charged  as  a  license  fee  did  not  appear  to  be  unreasonable.^ 

§  116  (80).  Power  to  Lease,  Covenant,  eto.  —  If  a  municipal  cor- 
poration, seized  of  a  ferry,  lease  the  same,  through  the  agency  of  the 
mayor  and  aldermen,  with  a  covenant  for  quiet  enjoyment,  this  cove- 
nant will  not  restrain  the  mayor  and  aldermen  from  exercising  the 
powers  vested  in  them  by  statute,  to  license  another  ferry  over 
the  same  waters,  if  in  their  judgment  (which  cannot  be  reviewed  by 
the  courts)  the  public  necessity  and  convenience  require  it.  On  such 
a  covenant  the  city  may  be  liable  to  the  covenantees ;  but  the  powers 
vested  in  the  city  officers  as  trustees  for  the  public  cannot  be  thus  abro- 
gated. If,  however,  the  city  in  its  corporate  capacity  is  the  legal 
owner  of  an  exclusive  franchise,  its  grantees  or  lessees  would  hold  it, 
notwithstanding  any  license  to  others,  whether  granted  by  the  mayor 
and  aldermen  or  any  other  tribunal.^ 

lie  policy).      Whether  the  dedication  of  J.  L.   118,   and   the  chapters  on   Ordi- 

laTid  for  a  highway  or  street  Urminating  nances  and  Taxation.    Post,  sees.  857,  768. 

on  a  river  will  aathorize  the  use  of  the  Amount  of  license  city  may  exact,   the 

wme  for  a  ferry  landivg,  that  is,  for  fas-  State  law  on  the  subject  bein^  held  to 

tening  boats  and  receiving  and  discharge  affect  the  city.    Beddick  o.  Amelia,  1  Mo. 

ing  freights  and  passengers,  without  the  5  (1821). 

consent  of  the  abutting  owner,  see  Prosser         >  Fay,  In  re,   15   Pick.    (Mass.)  248 

V.  Wappello  County,  18  Iowa,  327,  and  (1834).    The  court  will  not  try  on  certio- 

eases  cited;  also  4  Am.  Law  Reg.  (n.  s. )  rari  the  conflicting  titles  of  parties  to  a 

519  (1865);  supra,  sec.  108,  note;   sec.  ferry  fhmchise.   /&.;ayU«,  chap.  v.  sec.  97. 
109,  nole.  Rights  of  municipal  corporations  in  eon- 

^  Chilvers    v.    People,    11    Mich.    48  neetion  wUh  ferries,  and  extent  of  legisla- 

(1862).     As  to  distinction  between  a  li-  live  control.     See    Fanning   v.    Oregoire 

cense  fee  and  a  tax,  see  Ash  v.  People,  11  Hal.,  16  How.  ((J.  8.)  524  (1853);  East 

Mich.  347;  Flanagan  v,  Plaiufield,  44  N.  Hartford  v,  Hartford  Bridge  Co.,  10  How. 
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§  117  (81).  Borrowing  Money ;  concerning  Implied  Power  to 
borrow  Money.  —  We  shall  hereafter  treat  of  the  implied  power  of 
municipal  corporations  to  issue  negotiable  securities.  But  this  is  a 
different  question  from  ttie  poiver  to  borrow  money.  The  power  to 
borrow  may  be  given  in  express  language,  in  which  case  the  terms 
and  purpose  of  the  grant  will,  of  course,  measure  its  extent  But 
suppose  the  power  is  not  expre-ssly  conferred,  does  it  exist  by  impli- 
cation ?  It  is  perhaps  settled  law  in  this  country  that  private  cor- 
porations, organized  for  pecuniary  profit,  have,  in  the  absence  of 
special  limitation  or  restriction,  an  implied  or  incidental  authority 
to  borrow  money  for  their  legitimate  purposes,  and  to  give  negotia- 
ble obligations  for  its  repayment.^  The  question  of  the  incidental 
authorUy  of  municipal  corporations  to  borrow  mxmey  has  not  been  so 
thoroughly  considered  and  so  often  decided  as  to  be  entirely  closed 
to  controversy.  In  view  of  the  legislative  practice  to  confer,  in 
terms,  all  powers  so  important  as  this,  the  dangerous  nature  of  this 
power,  by  reason  of  the  temptation  it  holds  out  to  incur  needless 
debts  and  to  make  extravagant  expenditures,  and  the  facilities  it 

511;  affirming  B.  c.  16  Conn.  149;   17  the  ferries  to  private  persons,  the  fran- 

Conn.  80,  96;  Chillers  v.  People,  11  Mich,  chise  being  a  public  trust  which   they 

43;   0*NeiU  v.  Police  Jury,  21  La.  An.  could  not,   without  legislative  sanction, 

686;   Aikin   v.  Railroad  Co.,    20  N.   Y.  dispose   of   or   delegate.      Roper  v.  Mc- 

870  (1859),  relating  to  the  ferry  rights  of  Whorter,  77  Va.  214.     Upon  divisian  of 

the  city  of  Albany;   Benson  v.  Mayor,  &c.  an  old  town  owning  ferry  franchise,  the 

of  New  York,  10  Barb.  223  ;    Harris  v.  new  toum  owns  no  interest  therein  except 

Nesbit,   24   Ala.  898  ;    United  States  v.  so  far  as  conferred    by   the    legislature. 

Fanning,  Morris  (Iowa),  848;  Conner  v.  Hartford  Bridge  Co.  v.  East  Hartford,  16 

New  Albany,  1  Blackf.  (Ind.)  43;  City  Conn.  149;  post,  chaps,  vu.,  viii. 
V.  Ferry  Co.,  27  Ind.  100;  Shallcross  v.         ^  Stratton  r.  Allen,  16  N.  J.  Eq.  229; 

Jeffersonville,  26  Ind.  193.     The  right  of  see  ante,  sec.  50,  and  chapter  on  Contracts, 

a  city,  given  by  charter,  to  license  and  tax  post,  sec.  488.    Lucas  v,  Pitney,  8  Dutch, 

/cmw,  is  not,  unless  so  expressed,  exclu-  (N.  J.)   221;    Hackettstown   v,   Swack- 

sive  of  a  like  right  in  the  State  or  county,  hamer,  8  V room  (87    N.   J.    L. ),    191 ; 

Harrison    v.    State,  9    Mo.   526   (1845).  construction  of  specific  grant,  Mayor,  &c. 

**  Power  to  regrw/o^^  ferries,"  given  to  mu-  v.  Bailey,  8  Vroom  (37  N.  J.  li.),  519. 

nicipal  corporations  in  general  incorpora-  But    see  observations    of  Byles,  J.,   in 

tion  act,   construed.      Duck  wall  v.  New  Bateman  v.    Mid- Wales    Railway     Co., 

Albany,  25  Ind.  283.     When  equity  will  L.  R.  1  C.  P.  610  (1866),  as  to  powers  of 

annul  lease.     Phillips  v.  Bloomington,  1  common-law  corporations  in  England  in 

G.    Greene  (Iowa),  498.      A  power  con-  respect  to  drawing,  accepting,  or  indors- 

ferred  upon  a  city  to  establish  ferries  and  ing  negotiable  securities.     The  court  in 

to  fix  the  rates,  fees,  and  rents,  author-  this  case  deny  (in  the  absence  of  express 

izes  it  to  rent  the  ferry,  but  it  cannot  sur-  legislative  authority  conferring  the  power) 

render  its  control  and  supervisimi  wholly  that'  it  is  com^^etent  to  a  company  incor- 

to  another.      Macdonell  v.   International  porated  in  the  usual  way  for  the  forroa- 

k  G.  N.  Ry.  Co.,  60  Tex.  590.  See  supra,  tion  and  working  of  a  railway  to  draw, 

sees.  96,  97.     In  Virginia  it  was  held  that  accept,  or  indorse  bills  of  exchange.     In- 

acounty  and  a  city,  being  joint  grantees  fra,  sec.  125. 
of  ferry  franchises,  had  no  power  to  lease 
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offers  for  frauds,  and  the  settled  and  salutary  doctrine  that  such  cor- 
porations have  no  powers  but  such  as  are  expressly  conferred,  and 
those  which  are  necessary  to  effect  the  objects  of  the  corporation, 
and  those  which  are  incidental  to  the  express  grants,^  the  author, 
where  the  legislative  will  is  wholly  silent,  is  strongly  inclined  to 
deny  the  existerice  of  a  general  implied  or  incidentcU  power  to  borrow 
money.  But  it  must  be  admitted  that  down  to  the  present  time  a 
majority  of  the  express  adjudications  on  the  subject  favor  the  con- 
trary opinion.* 

§  118  (82).  The  Bubjeot  oonsidered  in  Ohio  and  elsewhere.  —  The 
question  arose  in  Ohio,  in  1836,  and  was  fully  argued  and  considered. 
The  town  of  Chillicothe  possessed  authority  to  purchase  real  estate, 
erect  public  buildings,  repair  streets,  and  the  usual  municipal  pow- 
ers. The  right  to  borrow  money  was  not  expressly  granted,  and  the 
only  question  in  the  case  (an  action  upon  the  bonds  of  the  town 
given  for  borrowed  money)  was,  whether  it  was  granted  by  impli- 
cation. The  case  was  regarded  as  of  the  first  impression,  no  author- 
ities in  point  being  produced.  The  court  distinctly  decided  that  in 
carrying  out  the  express  powers,  or  in  effecting  any  legitimate  mu- 
nicipal object,  the  corporation  possessed  the  incidental  or  implied 
right  to  borrow  money.*  Subsequently  the  Supreme  Court  of  Wis- 
consin affirmed  the  implied  authority  of  a  municipal  corporation,  as 
incidental  to  the  execution  of  the  general  powers  granted  by  its 
charter,  and  in  the  absence  of  a  special  restriction,  to  borrow  money 
and  issue  its  bonds  therefor,  it  appearing  that  the  proceeds  Jbhereof 
went  into  the  treasury  of  the  city  and  were  expended  by  it.*  "  The 
charter,"  says  the  court,  stating  its  reasons,  "  does  confer  the  power 
to  purchase  fire  apparatus,  cemetery  grounds,  etc.,  to  establish  mar- 
kets, and  to  do  many  other  things,  for  the  execution  of  which  money 
would  be  necessary  as  a  means.  It  would  seem,  therefore,  that  in 
the  absence  of  any  restriction,  the  power  to  borrow  money  would 

*  ArUe,  sees.  90,  91.  notes  given  for  the  money  borrowed  ;  it  is 

*  Text  cited  Robertson  v.  Breedlove,  61  not  held  that  notes  so  given  under  the 
Tex.  816;  Richmond  v.  McGirr,  78  Ind.  incidental  power  to  provide  for  the  pay- 
192.  ment  of  debts  have  all  the  qualities  of 

*  Bank  v,  Chillicothe,  7  Ohio,  Part  II.  commercial  paper.  In  State,  ex  rel,  v. 
p.  31  (1836).  Babcock,  22  Neb.  614  (1888),  it  was  held 

*  Mills  y.  Gleason,  11  Wis.  470  (1860);  that  a  power  to  make  regulations  to  secure 
8.  c.  8  Am.  Law  Reg.  692  ;  State  r.  Mad-  the  general  health  of  a  city  and  to  con- 
ison,  7  Wis.  688  ;  Clark  v.  Janesville,  10  struct  sewers  and  to  regulate  their  use. 
Wis,  136  ;  Clarke  v.  School  District,  8  conferred  necessarily  the  power  to  provitle 
R.  I.  199  (18.'>5)»  in  which  it  is  held  that  money  for  the  construction  of  a  sewer  for 
when  money  is  borrowed  to  pay  a  law-  the  purpose  of  draining  its  principal 
ful  debt  of  a  corporation,  and  it  is  so  street,  by  issuing  bonds*  therefor.  See 
applied,  the  corporation  is  liable  on  the  infia,  sees.  120,  125,  126. 
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pass  AS  an  incident  to  these  general  powers,  according  to  vhe  well- 
settled  rule  that  corporations  may  resort  to  the  usual  and  conven- 
jent  means  of  executing  the  powers  granted  ;  for  certainly  no  means 
is  more  usual  for  the  executibn  of  such  objects  than  that  of  borrowing 
money."  In  this  case,  as  in  the  other,  tlie  question  was  not  raised 
until  the  money  had  been  borrowed  and  the  rights  of  third  persons 
had  attached.^ 

^  City  V.  Ijojnaon,    9  Wall.  477,  4S6  ient.      Supra,   sees.    89-91,    and    notes. 

(1869),  where  the  Wisconsin  cases  are  re-  As  applicable  to  municipal  corporations, 

ferred  toby  iVic/son,  J.;  ante,  sec.  50,  and  there    Is  great    and    almost    convincing 

notes.     The  right  of  privcUe  corporations  force    in    the    argument    of   Seldom  J., 

generally  to  borrow  money,  as  incidental  to  in   Curtis  v.   Leavitt,  supra,    267,    268. 

the  express  povjers  granted,  is  extensively  And  see    Ketchum   v.  City    of   Buffalo, 

considered  upon  principle  and  authority,  14   N.  Y.    356»   865    (1856),  where   th« 

in  the  important  case  of  Curtis  v,  Leavitt,  subject  is  considered  by  the  same  judge, 

15  N.  Y.  9  (1857).     See,  also,  Barry  v,  and  the  power  of  a  municipal  corpora- 

Merch.  Ex.  O.,  1  Sandf.  Ch.  280 ;  Beers  tion  to  contract  debts  on  credit,   for  le- 

V.  Phoenix  Glass  Co.,  14  Barb.  358  ;  Stmt-  gitimate  purposes,  is   admitted  to  be  a 

ton  V.  Allen,  16  N.  J.  Eq.  229;  Lucas  v.  question  which  has  '*yet  to  be  judicially 

Pitney  (power  of  railroad   company),  8  settled."    If^fra,  sees.  125,  126.     See,  on 

Dutch.  (N.  J.)  221 ;  Fay  v.  Noble  (manu-  the  general  subject.  Canal  Bank  v.  Super* 

facturing  corporation),  12  Cush.  1  ;  Davis  visors,  5  Denio,  517  (1848)  ;    Barker  v. 

V,  Prop.  &c.  of  Meeting-house   (religious  Loomis,   6  Hill,   463   (1844);   People  v. 

corporation),  8  Met.  321.     Perhaps  it  is  Brennan,  39  Barb.  522  (1863).     In  Com- 

difficnlt  to  draw  a  distinction    between  monwealth  v.  Pittsburgh,  41  Pa.  St.  278, 

private  and  municipal  corporations  in  re-  Strong,  J.,  says  that  £he  power  to  execute 

spect  to  the  incidental  right  to  borrow  and  issue  bonds  is  inseparable  from  the 

money.     But  we  see  much  more  reason  for  existence  of  all  corporations,  public  and 

affirming  the  existence  of  an   incidental  private.      Douglass  v.   Virginia   City,  5 

power  of  this  kind  vrith  respect  to  trading,  Nev.  147  (1869).     In  New  York,  see  Stat, 

banking*  manufacturing,  and  railroad  cor-  1853,  1135,  chap.  603.     In  Mississippi^ 

poretions,  than  in  relation  to    municipal  Boards  of  Police  of  counties  have  no  im- 

corporations.      There  is  a  difference  be-  plied  power  to  borrow  money  ;  and  when 

tween  contracting  a  debt  in  the  prosecu-  special  power  to  borrow  money  is  conferred 

tion    of  an  ordinary  legitimate  corporate  it  must   be  fairly  puraued  ;   and  it  was 

purpose  and   borrowing  money  for    that  held  that  where  a  warrant  projierly  signed 

purpose.     In  the  one  case,  the  application  did  not  (as  required  by  the  statute)  state 

of  the  credit  is  necessarily  secured  to  the  on  its  face  the  olyect  for  which  it  was 

advancement   of  the    authorized   object,  issued,  nor  upon  what  fund  drawn,    it 

while  money  borrowed  is  liable  to  be  lost  could  not  be  enforced.     Beamair  v  Board 

or  to  be  diverted  to  illegitimate  purposes,  of  Police,  42  Miss.  238  ;   s.  c.  16  Wall. 

This  difference  is  insisted  on  with  great  666.     There  may  be  ground  for  a  distinc- 

force  by  Agnew,   C.  J.,  in  the   dissent-  tion  as  to  the  implied  power  to  'wrrow 

ing  opinion  in  William8]>ort  v.  Common-  money,   between    counties  and  ordinary 

wealth,    84  Pa.  St.  487,  507  (1877).     It  city  corporations. 

should  be  remembered,  also,  that  the  ex-  English  Decisi/yns.  —  Bond  for  borrowed 
press  powere  can  be  executed  without  money,  given  after  the  Municipal  Corpora- 
holding  that  there  is  an  implied  power  to  tions  Act,  held  valid.  Pallister  v.  Mayor, 
borrow  money.  The  revenue  provisions  &c.,  67  Eng.  C  L.  (9  C.  B.)  774  ;  Payne 
of  charters  snpply  the  mnnipipality  with  v.  Mayor,  ic,  3  Hnrl.  &  Nor.  572.  See 
the  means  designed  to  furnish  it  with  Nowell  v.  Mayor,  &c.,  9  Exch.  457 ; 
money.  And  powera  are  not  held  to  Kendall  v.  Kin^,  84  Eng.  C.  L.  (17C.  B.) 
exist  merely  because  they   are   conven-  483.    Note  for  borrowed  money  held  in- 
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§  119.  Same  subjeot. — In  Indiana,  the  doctrine  that  corpora- 
tions, along  with  the  express  and  substantive  powers  conferred  by 
their  charters  take  by  implication  all  the  I'easonable  modes  of  exe 
cuting  such  powers  which  a  natural  person  may  adopt,^  is  so  applied 
as  to  hold  that  it  is  a  power  incident  to  corporations,  in  the  absence 
of  positive  restriction,  to  borrow  money  as  means  of  executing  their 
express  pwoersH^  In  Iowa,  school  districts  have  the  power  to  borrow 
money  to  discharge  debts  legitimately  created  and  to  pledge  the 
credit  of  the  district  for  that  purpose.'  In  Illinois,  the  same  power 
exists  if  authorized  hy  a  vote  of  the  people  of  the  district.^  But  where 
a  law  authorizes  the  donation  of  money  by  a  municipal  corporation 
to  aid  in  the  construction  of  a  railroad,  and  provides  for  levying  a 
tax  to  raise  the  amounts  donated  as  they  become  due,  neither  the 
corporation  nor  its  officers  have  the  power  to  borrow  money  or  to 

Talid  under  the  act.     Attorney-General  and  to  incur  a  debt  on  petition  of  tax- 

V.  Lichfield,  13  Sim.  547;  Keg.  v.  Lich-  payers,  levy  a  tax,  &c.,  the  board  of  town 

field,  4  Q.  B.  893.     See  Bateman  v.  Mid-  trustees  has  power  to  purchase  such  ap- 

Wales  RaUway  Co.,  L.  R.   1  C.   P.  510  paratus  on  credit^  and  direct  a  note  there- 

(1866)  ;  anUt  sees.  117,  note,  sees.   125,  for  to  be  issued  in  the  name  of  the  town. 

126.  And  this  power  is  not  exhausted  by  the 

^  New  England,  &c.   Co.  v.  Robinson,  passage,  pending  the  negotiation   there- 

25  Ind.  536  ;  Lafayette  v.  Cox,  5  Ind.  38;  for,  of  an  ordinance  for  issuance  of  bonds 

Hoard,  &c.  v.  Day,  19  Ind.  450  ;  Kyle  v.  to  realize  means  to  purchase  the  apparatus, 

Malin,  8  Ind.  84;   Hang  v.  Board,  &c,  if  no  bonds  are  in  &ct  issued  thereunder. 

60  Ind.  511  ;   Second,   &c.  Bank  v.  Dan-  New  Albany  Bank  v,  Danville,  60  Ind. 

▼ille,  60  Ind.  504  ;  Richmond  v,  McGirr  504.    So,  in  Richmond  v,  McGirr,  78  Ind. 

(quoting  text),  78  Ind.  192,  198  (1881);  192,  198,  unrestricted  power  in  the  city  to 

Board  V.  Saunders,  17  Ind.  487.    See,  also,  purchase  real  estate  for  public  buildings 

Merrill  v.  Town   of   Monticello,  22  Fed.  gives  to  the  council  implied  power,  in  its 

Bep.  589.  discTRtion,  to  purchase  on  credit,  and  to 

2  Board  v.  Day,  19  Ind.  450  ;  Miller  v.  issue  negotiable  bonds  for  the   purchase 

Board,  66  Ind.   162,  citing  Ketcham  v,  money  ;*the  court  refused  to  enjoin  the 

Buffalo,  14  N.  Y.  356  ;  Mills  y.Qleason,  issue  of  such  bonds.     Infraf  sec  127,  and 

11  Wis.  470  ;    State  v.  Madison,  7  Wis.  note.     A9  to  power  to  issue  bonds  for  sub- 

688  ;  Bank  v.  Chillicothe,  7  Ohio,  354 ;  scriptions   in  aid  of  railroads,  see  post. 

Moss  V.  Harpeth  Academy,  7  Heisk.  283  ;  sec.  161. 

Commonwealth  v.  Pittsburgh,  34  Pa.  St.         *  Austin  v.  Colony,  51  Iowa,  102. 
496 ;  Clark  v.  School  Dist.,  3  R.  I.  199  ;         4  Folsom  v.  School  Directors,  91    III. 

Hardy  v.  Merriwether,  14  Ind.  203  ;  Shef-  404,  where  it  is  held  that  the  power  to 

field  V,  Andress,  56  Ind.  157.     Where  a  borrow  money  carries  with  it  at  common 

city  negotiated  its  bonds  to  raise  means  law,  independent  of  the  statute,  the  power 

to  construct    toater-works,  and  the    city  to  give  evidence  of  the  loan.    The  power 

treasurer  misapplied  a  part  of  the  funds  so  to  give  bonds  for  money  borrowed  is  not 

realized,  leaving  debts  unpaid  on  account  a  limitation  but  an  enlai^ment  of  their 

of  such  works,  it  was  competent  for  tlie  powers,  and  an  order  given  by  them  on 

city  council  to  issue  and  sell  other  bonds  their  treasurer  is  valid  and  may  be  en- 

to  make  up  such  deficiency.     Daily  v.  Co-  forced  against  the  district.    lb.  The  court 

lumbns,  49  Ind.  169  (1874).     Under  Ind.  limits  and  distinguishes  the  case  of  Clark 

Rev.  Stat   (1876),  authorizin}?  towns  to  v.  School  Directors,  78  111.  474. 
pcovide  apparatus  for  extingui^ing  fires. 
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issue  bonds  in  payment  of  such  donation,  and  bonds  issued  in  pay« 
ment  thereof  are  void.^ 


§  120.  Same  subject.  Doctrine  in  Pennsylvania.  —  The  subject  of 
the  incidental  or  iinplied  power  of  a  municipal  corporation  to  borrow 
money  to  pay  pre-existing  indebtedness,  and  also  to  enable  it  to  grade 
and  pave  its  streets,  and  to  issue  negotiable  paper  for  this  purpose,  is 
elaborately  discussed  by  the  Supreme  Court  of  Pennsylvania.^  It 
was  admitted  that  "  taken  in  its  broad  sense,  the  power  to  borrow 
money  and  issue  bonds  therefor  cannot  be  said  to  be  among  the  im- 
plied powers  of  a  municipal  corporation."  But,  nevertheless,  the 
majority  of  the  court,  after  examining  the  subject  and  reviewing  the 
authorities,  sums  up  the  result  in  guarded  language,  as  follows: 
**  The  foregoing  cases  rest  upon  the  principle,  which  we  think  a 
sound  one,  that  where  a  municipal  corporation  has  lawfully  con- 
tracted a  debtr  it  has  the  implied  power,  unless  restricted  by  its 
charter  or  prohibited  by  statute,  to  evidence  the  same  by  a  bill, 
bond,  note,  or  other  instrument ;  that  the  power  to  contract  a  debt 
carries  with  it  by  necessary  implication  the  right  to  give  an  appro- 
priate acknowledgment  of  such  debt,  and  to  agree  with  the  creditor 
as  to  the  time  and  mode  of  payment ;  that  in  the  absence  of  statu- 
tory provision  there  is  no  rule  of  law  limiting  the  extent  of  the 
credit"     There  was  a  dissent  by  three  judges  on  the  ground  that 


1  LippiDcott  V.  Pana,  92  111.  24 ;  Mid- 
dleport  V.  i£tna  Life  Ins.  Co.,  82  lU.  562; 
Dixon  County  v.  Field,  111  U.  S.  83.  In 
Nebraska,  county  bonds  may  be  issued  to 
raise  money  to  meet  current  expenses  in 
case  of  a  deficit  in  the  county  revenue, 
but  this  must  first  be  authoriz«i  by  a 
vote  of  the  electors  of  the  county.  Daw- 
son Co.  w.  McNamar,  4  N.  W.  Rep.  991. 
As  to  implied  power  in  Nebraska  to 
issue  municipal  bonds,  see  State  o.  Bab- 
cock,  22  Neb.  614  (1888),  cited  supra, 
sec.  118  71.  In  Georgia,  it  is  held  to  be 
within  the  purpose  and  scope  of  a  muni- 
cipal corporation  to  apply  the  corporate 
funds  or  to  create  a  corporate  debt  for  the 
purchase  of  an  interest  in  a  building  to  be 
used  as  a  public  school  or  college  for  the 
accommodation  of  the  people  of  the  town  ; 
and  the  fact  that  su))erintendence  of  the 
school  is  left  in  the  hands  of  trustees  not 
elected  by  the  corporation  does  not  i-ender 
the  appropriation  of  the  corporate  funds 
illegal,  it  appearing  that  the  enterprise  is 
not  for  any  private  gain,  and  that  the 


trustees  contract  to  keep  up,  in  the  build- 
ing, a  public  school.  Qua  re,  Danielly  et 
al.  V.  Cabaniss,  52  Ga.  211  (1874).  In 
Wyoming,  the  law  prohibiting  the  trustees 
of  a  municipal  corporation  from  incurring 
any  debt  or  borrowing  money  for  the  use 
of  the  city,  without  having  the  concur- 
rence of  five-eighths  of  the  taxable  property 
owners,  —  to  be  ascertained  by  a  petition 
for  that  purpose,  —  does  not  preclude  the 
trustees  from  issuing  warrants  on  the  treas' 
ury,  to  be  used  as  evidences  of  indebt- 
edness, although  there  is  no  money  in  the 
municipal  treasury  at  the  time,  nor  any 
special  authority  therefor  in  the  city 
charter.  Iviiison  v.  Hance,  1  Wy.  Ter. 
270.  Difference  between  warrants  and 
negotiable  pa]:>er,  iw/ra,  sec.  487. 

*  Williarasport  v.  Commonwealth,  84 
Pa.  St  487  (1877).  Paxson,  J.,  delivered 
the  opinion  of  the  court,  in  which  Shars' 
wood,  Mercur,  and  Gordon,  JJ.,  concurred; 
Agnew,  C.  J.,  delivered  the  dissenting 
opinion,  in  which  Woodward  and  Sterrett^ 
JJ.,  concurred. 
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part  of  the  bonds  in  questiou  were  issued  in  advance  of  any  debt  in* 
curred  for  grading  and  paving,  and  as  a  means  of  raising  money  to 
pay  for  future  improvements ;  that  they  were  sold  at  a  heavy  dis- 
count, and  the  proceeds  only  thus  applied;  and  while  admitting 
that  a  municipal  corporation  may  have  the  implied  power  to  give 
suitable  evidences  of  an  authorized  debt  actually  incurred,  they  de- 
nied any  incidental  power  in  such  corporations,  as  a  means  of  rais- 
ing money  to  execute  its  ordinary  charter  powers  or  duties,  **  to  issue 
comme7'cial  paper,  be  it  bonds  or  notes,  payable  to  bearer,  and  nego- 
tiable according  to  the  law  merchant  or  general  usage,  and  either 
to  sell  them  in  the  market  or  pass  them  off  to  individuals  by  way 
of  a  general  loan."  The  dissenting  judges  admitted  that  where  ex-* 
press  power  to  borrow  is  given,  the  municipality  has  the  implied 
right  to  issue  negotiable  evidences  of  the  debt ;  and  they  also  seemed 
to  concede  that  if  an  authorized  debt  is  actually  incurred  for  paving 
or  other  proper  purposes,  the  municipality  has  the  right  to  issue  a 
bond  or  note  or  warrant  as  evidence  of  it ;  but  it  was  not  said  that, 
even  when  thus  issued,  that  is,  issued  by  virtue  of  a  merely  inciden- 
tal power,  the  instrument  partook  of  all  the  attributes  of  commercial 
paper,  especially  the  one  which  protects  such  paper  in  the  hands  of 
a  holder  for  value  before  maturity,  firom  defences  of  which  he  has  no 
notice. 

§  121.  Authors,  comment.  —  If  the  judgment  of  the  court  in  this 
case  is  to  be  taken  as  holding  that  a  municipal  corporation,  merely 
by  virtue  of  its  authority  to  pave  streets,  may,  without  any  express 
power  to  borrow  money,  issue  its  negotiable  bonds  in  advance,  and 
sell  them  as  a  means  of  raising  money  to  be  applied  to  this  purpose ; 
may  issue  them  in  any  sum  it  pleases  and  sell  them  for  any  price  it 
can  obtain,  and  that  bonds  so  issued  are  commercial  paper  with  all 
the  qualities  and  incidents  of  such  paper,  —  if  such  is  the  doctrine  of 
the  court,  we  feel  constrained  to  say  that  we  are  unable,  notwithstand- 
ing the  ability  with  which  it  is  supported,  to  regard  it  as  otherwise 
than  unsound  and  dangerous. 

§  122.  DeciBions  of  the  Supreme  Court  of  the  United  States.  —  The 
question  under  consideration  has  been  considered  and  discussed  by 
the  Supreme  Court  of  the  United  States}    Four  of  the  justices  as- 

1  Mayor  of  Nashville  v.  Ray,  19  Wall.  Ill  U.  S.  400,  the  same  court  decided  that 

468  (1873)  ;  Ottawa  v.  Carey,  108  U.  S.  the  power  to  issue  commercial  paper  caii- 

110;  Hopper  v,  Covington,  8  Fed.  Rep.  not  he  conceded  to  counties  and  townships, 

777 ;  Merrill  v,  Monticello,  14  Fed.  Rep.  which  are  political  divisions,  unless  it  is 

628.      In  Claiborne   County  v.    Brooks,  authorized   by  express  legislation  or  by 
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sented  to  the  proposition  tbat  a  municipal  corporation  possessed  no 
inhererU  or  incidental  power  to  raise  loans  or  to  borrow  vioney  for 
that  purpose;  such  a  power  must  in  their  judgment  be  conferred  by 
legislation,  expressly  or  by  plain  implication.  Indebtedness  may  be 
created,  it  was  conceded,  for  authorized  purposes,  to  the  extent  per- 
mitted, but  the  legitimate  means  of  paying  such  indebtedness  was 
by  taxation  in  the  usual  mode  and  not  by  the  issue  of  commercial 
paper  for  sale  in  the  market ;  and  such  paper,  if  issued  without  the 
sanction  of  the  legislature,  although  it  may  be  valid  as  a  voucher,  is 
open,  into  whosesoever  hands  it  may  come,  to  all  defences. 

§  123.  Same  subject  —  It  was  not  denied  by  the  Supreme  Court 
of  the  United  States,  in  the  case  referred  to  in  the  preceding  section,^ 
ihai  the  power  to  borrow  might  be  implied  from  the  existence  of  express 

Yerj  strong  implication  from  such  legis-  time  he  wrote,  the  opposing  cases  just 
lation.  cited.  In  this  state  of  the  authority,  it 
This  subject  being  under  consideration  cannot  be  claimed  that  the  principle  is  so 
in  Hackettstown  v,  Swackhamer,  37  N.  J.  settled  that  the  judgment  of  this  court 
L.  191,  the  able  and  learned  judge  who  cannot  be  freely  exercised  with  respect  to 
delivered  the  opinion  of  the  court  said,  this  important  subject.  My  conclusion 
"Municipal  corporations,  in  the  absence  is  that  already  expressed,  that  aright  to 
of  a  specific  grant  of  power,  do  not  in  borrow  money  is  not  to  be  inferred  from 
general  possess  the  capacity  to  borrow  any  of  the  ordinary  powers  conferred  in 
money.  A  note  given  by  such  cori)ora-  the  charters  of  municipal  corporations, 
tion  for  an  unauthorized  loan  cannot  be  and  that,  under  ordinary  circumstances, 
enforced,  even  though  the  money  bor-  such  a  power  cah  proceed  only  from  an 
rowed  has  been  expended  for  municipal  express  grant  to  that  effect, 
purposes.  Seemingly,  a  promissory  note  ''  The  further  question  was  discussed  at 
given  for  legitimate  purposes  by  a  mu-  the  bar,  whether  a  municipal  corporation, 
nicipal  corporation  will  not  have  the  lacking  a  special  authority  to  that  end,  can 
effect,  when  in  the  hands  of  a  bona  fide  execute  a  promissory  note.  I  have  exam- 
holder,  of  cutting  off  the  equities  existing  ined  the  subject,  but  the  views  already  ex- 
between  such  corporation  and  the  payee,  pressed  render  it  unnecessary  to  pronounce 
An  examination  of  the  books  will  show  any  final  conclusion  with  respect  to  it ;  for 
that  this  question  has  not  as  yet  received  the  purposes  of  the  present  case,  I  may 
much  judicial  consideration.  The  courts  say,  however,  that  my  present  view  is, 
of  Wisconsin  and  Ohio  have  had  this  mat-  that  a  corporate  body  of  this  character  has 
ter  before  them,  and  have  arrived  at  a  re-  the  general  and  inherent  rigid  to  execute  a 
suit  *tbe  opposite  of  that  which  has  just  note  as  a  vmuher  of  indebtednesSf  but  that 
been  stated.  I  have  carefully  weighed  the  such  note  will  not  have  the  effect,  when  in 
arguments  of  these  learned  tribunals,  but  the  hands  of  a  bona  fide  holder  before  ma- 
they  have  failed  to  convince  my  under-  turity,  of  cutting  off  the  equities  existing 
standing.  The  cases  referred  to  are  those  between  the  maker  and  payee.  In  this  re- 
of  Mills  V,  Gleason,  and  Bank  v.  Chilli-  spect  I  fully  concur  in  the  learned  opinion  i 
cother'~As  a  counterpoise  to  these  views  of  Mr.  Justice  Bradley,  recently  read  in ' 
stands  the  weighty  opinion  of  Judge  7>t72on  the  Supreme  Court  of  the  United  States, 
in  his  treatise  on  Municipal  Corporations,  in  the  case  of  The  Mayor  v.  Ray,  19  WalL* 
Vol.  I,  sec.  117.  Much  emphasis  is  added  468."  Per  Beasley^  C.  J. 
to  this  expression  of  opinion  from  the  fact  ^  Mayor  of  Nashville  v,  Ray,  19  WalL 
that  this  author  had  before  him,  at  the  468. 
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powers  ^  of  such  a  nature  as  to  be  beyond  the  ordinary  range  of  mu- 
nicipal  expenditure,  and  which  are  usually  executed  by  means  of 
borrowing;  but  it  was  denied  by  four  of  the  judges  that  such  a 
power  was  incidental  to  the  ordinary  grants  of  municipal  authority. 
To  the  author,  the  brief  and  compact  opinion  of  Mr.  Justice  Bradley 
seems  to  be  a  careful  and  accurate  exposition  of  the  law  on  the  sub- 
ject; but  the  remaining  four  justices  appear  to  have  considered  that 
it  unduly  restricted  the  powers  of  municipal  corporations.*  The 
court  has  since  decided  that  quasi  corporations,  such  as  counties, 
have  no  implied  power  to  issue  commercial  paper  unless  by  virtue 
of  express  legislation  or  by  very  strong  implication  therefrom,  and 

^  Infrtiy  sees.  127, 161,  and  note ;  ante^  requires  the  proposition  to  borrow  to  be 

see.  118,  note.  submitted  to  the  vote  of  the  people  of  the 

*  The  prior  case  of  Lynde  v.  The  county.  No  proposition  to  borrow  money 
County  of  Winnebago,  decided  by  the  and  to  issue  bonds  was  in  terms  submitted 
Supreme  Court  of  the  United  States,  to  the  people ;  but  there  was  submitted 
16  WaU.  6  (1872),  when  carefully  viewed  this  question,  viz.,  "Shall  the  county 
with  reference  to  the  legislation  of  Iowa  judge,  in  1860,  levy  a  tax  of  seven  mills 
as  to  the  powers  of  the  county  judge  In  for  constructing  a  court-house  in  the 
the  erection  of  court-houses,  and  the  exjrreaa  county,  said  tax  to  be  levied  from  year  to 
power  to  borrow  money  for  this  purpose  year  until  a  sufficient  amount  is  raised  for 
when  the  proposition  to  borrow  is  sane-  that  purpose,  not»  however,  to  exceed  ten 
tioned  by  a  popular  vote,  will  be  found  to  years."  The  proposition  having  been 
assert  or  involve  no  general  principle,  but  carried,  a  majority  of  the  court  (three 
to  turn  upon  the  special  statutory  pro-  judges  dissenting)  held  that  under  the 
visions,  and  on  the  construction  and  effect  Iowa  statute  the  vote  gave  the  authority 
to  be  given  to  the  particular  proposition  to  borrow  money  and  issue  the  bonds, 
that  was  submitted  to  the  people.  That  Mr.  Justice  Swayne  said,  "  It  was  ex- 
proposition,  having  been  adopted  by  the  pressedin  this  formula  (of  the  vote  taken), 
voters,  was  held  by  the  majority  of  the  that  a  court-house  was  to  be  built,  and  we 
court  to  imply  the  power  to  borrow  money  think  that  it  was  implied  that  money  was 
to  accomplish  the  object  in  view  ;  and  as-  to  be  borrowed  to  accomplish  that  object, 
suming  the  construction  adopted  to  be  the  Otherwise  the  vote  gave  no  authority 
true  one,  the  result  reached  logically  fol-  which  did  not  already  exist,  and  was  an 
lowed.  That  this  judgment  of  the  Supreme  idle  ceremony.  The  statute  authorized 
Court  in  the  case  just  referred  to  is  not  an  appeal  to  the  voters  only  that  they 
authonty  in  favor  of  the  broad  proposition  mi^t  give  or  refuse  authority  to  incur  a 
that  the  power  to  make  contracts,  —  for  debt.  It  could  not  have  been  intended  that 
example,  as  in  that  case,  the  building  of  a  the  erection  should  be  delayed  till  a  sum 
dourt-house,  —  carries  with  ii  the  power  to  sufficient  to  {my  for  the  structure  had 
borrow  money,  and,  as  incidental  to  that,  been  realized  from  the  tax  authorized  to 
the  power  to  issue  negotiable  bonds  for  be  imposed,  or  that  the  work  should  pro- 
the  money  borrowed,  will  clearly  appear  ceed  only  pari  passu  with  the  progress  of 
when  the  statutory  provisions  and  the  its  collection  from  year  to  year.  What 
facts  in  that  case  are  considered.  Power  Is  implied  is  as  effectual  as  what  is 
to  build  court-houses  when  payment  there-  expressed." 

for  is  to  be  made  out  of  the  ordinary  .  The  dissenting  judges  said,  '*  We  can- 
revenue  is  conferred  by  statute  upon  the  not  find  in  this  vote  any  authority  in  the 
county  judge  without  the  sanction  of  a  county  judge  to  issue  the  bonds  of  the 
popular  vote.     When,  however,  money  is  county." 
to  be  borrowed  for  this  purpose  the  statute 
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although  the  county  may  have  power  to  erect  a  court-hou»e  and 
other  necessary  public  buildings,  this  does  not  authorize  the  issue  of 
commercial  paper  for  that  purpose.^ 

§  124.  "Wlien  Power  wiU  be  held  to  exist  —  The  naiwrt  and  extetU 
pf  the  'power  to  borrow  money  and  issue  negotiable  paper  thereftrr  was 
Iconsidered  at  length  by  the  United  States  Circuit  Court  for  Missouri,^ 
in  which  after  a  review  of  the  decisions  —  English  and  American  — 
the  following  conclusions  were  reached :  Whether  a  municipal  cor- 
poration possesses  the  power  to  borrow  money,  and  to  issue  nego- 
tiable securities  therefor,  depends  upon  a  true  construction  of  its 
charter  and  the  legislation  of  the  State  applicable  to  it.  It  has  no 
incidental  or  inherent  authority  under  the  usual  grants  of  municipal 
powers  as  a  means  of  discharging  its  ordinary  municipal  functions. 
Such  authority  may  be  in/err^  from  special  and  extraordinary 
powers,  which  require  the  expenditure  of  unusual  sums  of  money, 
when  it  is  usual  to  execute  such  powers  by  means  of  borrowing,  and 
when,  upon  the  whole  legislation  applicable  to  the  municipality* 
such  appears  to  have  been  the  legislative  intent.*  These  principles 
were  applied  ;  and  coupon  bonds  to  borrow  money  to  erect  and  repair 
wharves  and  to  open  streets,  issued  under  the  general  grants  of  mu- 
nicipal power  in  the  charter,  were  held  not  to  be  binding  upon  the 
city,  while  other  bonds  issued  under  a  special  act  of  the  legislature, 
in  payment  of  stock  in  companies  organized  to  construct  macadamized 
roads  from  the  city,  were  held  to  be  valid. 

§  125.  Author's  Views  and  Conclusions  summed  up.  —  Whether 
there  is  power  in  a  municipal  corporation  to  borrow  money  and  to 
issue  negotiahle  paper  depends,  we  think,  upon  the  legislative  intent, 
to  be  collected  from  statutes,  general  and  special,  applicable  to  the 
municipality  or  to  the  particular  case  in  hand.  The  American 
cases  are  conflicting  and  cannot  be  harmonized. 

The  following  summarizes  our  view  of  the  sound  and  true  doc- 
tnnes  on  this  subject :  — 

1  Claiborne    County   r.    Brooks,    111  be  for  the  money  or  property  received. 

U.  S.  400  (1888)  ;  approving  Police  Jury  Po^,  sees.  125,  126,  161  and  notes.    The 

V.  Britton,  15  Wall.  666  ;  distinguishing  remedy  where  bonds  of  a  city  are  issued 

Lynde  v.  County  of  Winnebago,  16  Wall,  without  authority  and  the  nnoney  thereon 

6,  where  the  county  had  express  legislative  is  actually  received  by  the  tity,  is  not  an 

authority  to  borrow  money  for  the  erec-  action  on  the  bonds,  but  to  recover  the 

tion  of  public  buildings  when  authorized  money.      Gause    v.    Clarksville,    supra, 

by  the  voters  at  an  election  called  for  the  See  also  Robertson  v.  Breedlove,  61  Tex. 

purpose.    Ante,  sec  122,  and  notes.  316.    InfrcL,  sec.  126  note. 

*  Gause  v.  Clarksville,  5  Dillon,  165,  *  Infra,  sec.  161,  and  note;  and  pMli 

183  (1879).     Thomas  «.  Port  Hudson,  27  chap.  ziv.  on  Contracts. 
Mich.  320  (1873),  declares  the  remedy  to 
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1.  The  power  to  oorrow  money  as  a  means  -of  raising  a  fund  to 
make  future  local  improvements,  or  to  carry  on  the  ordinary  opera- 
tions of  the  municipality,  cannot  be  implied  from  the  mere  authority 
to  make  such  improvements  or  from  the  usual  grants  of  municipal 
power.  These  contemplate  that  the  expense  of  the  execution  of  the 
ordinary  municipal  powers  shall  be  met  bv  the  revenues  derived 
year  by  year  from  taxation. 

2.  It  does  not  follow  because  banking,  trading  corporations  and 
other  private  corporations  organized  for  pecuniary  profit  are  held  in 
this  country  to  possess  the  incidental  power  to  borrow  money,  and 
to  issue  commercial  paper  having  all  the  qualities  attributed  to  such 
paper  by  the  law  merchant,  that  a  like  power  is  inherently  possessed 
by  public  and  municipal  corporations.^    The  analogy  is  false  and 

^  As  to  the  power  of  corporations  to  the  decision  rested  on  the  technical  ground 
issue  commercial  paper,  the  law  of  Eng-  that  a  cori)oratiou  can  only  contract  under 
land  is  settled.  In  England  no  corpora-  seal.  It  was  placed  upon  the  broad 
don,  whether  municipal  (Reg.  v,  Lich-  ground  that  there  was  no  act  of  parlia- 
field,  4  Ad.  &  £1.  N.  s.  891,  906)  or  ment,  general  or  special,  which  conferred 
private  (Bateman  v.  Mid- Wales  Railway  tlie  power.  It  was  admitted  by  all  the 
'^.,  L.  R.  1  C.  P.  499,  1866),  has  the  judges  that  the  railway  company  might 
tocidental  right  to  make  commercial  incur  debts  in  the  construction  or  opera- 
paper,  except  the  Bank  of  England,  which  tion  of  the  road  ;  "but  it  is  one  thing," 
was  incorporated  for  the  very  purpose,  a&ys  Keating,  J ,,  "to  say  that  they  shall 
and  trading  corporations  strictly,  such  as  be  liable  to  be  sued  for  goods  sold  and  de- 
the  East  India  Company.  Accordingly  livered  or  for  work  done,  and  an  entirely 
it  is  laid  down  by  Mr.  Justice  Byles,  in  different  thing  to  say  that  they  may 
his  work  on  bills,  tliat,  "without  special  accept  bills  in  pajrment.'*  And  to  the 
authority,  expressed  or  implied,  a  corpora-  same  effect  was  the  opinion  of  the  other 
tion  has  no  power  to  make,  indorse,  or  judges.  The  principle  of  this  case  was 
accept  bills  or  notes."  Byles  on  Bills  approved  in  The  Peruvian,  kc.  Railway 
(8th  Eng.  ed.),  62;  Grant  on  Corp.  276.  Co.  v.  Thames,  kc  Insurance  Co.,  L. 
Thus,  a  water- works  company  (Broughton  R.  2  Ch.  617,  when  a  general  incidental 
V,  Manchester  Water- Works,  8  Bam.  &  power  to  issue  bills  of  exchange  and 
Aid.  1),  a  gas  joint-stock  company  negotiable  instruments  under  the  Com- 
(Bramah  v.  Roberts,  3  Bing.  N.  C.  963),  panics  Act  of  1862  was  denied,  and  the 
or  even  trading  companies,  unless  such  a  power  held  to  depend  upon  the  proper 
power  is  essential  to  the  purposes  for  construction  of  the  memorandum  and 
which  they  are  formed  (Bateman  v,  articles  of  association.  The  companieji 
Railway  Co.,  supra),  have  no  general  or  organized  under  that  act  may  communi- 
implied  authority  to  make  commercial  cate  this  power  to  their  directors,  but  it 
paper.  In  Bateman's  case,  last  cited,  the  must  be  given  expressly  or  by  fair  intend- 
question  for  the  first  time  arose  in  Eng-  ment  in  the  memorandum  and  articles  of 
land,  as  late  as  1866,  as  to  the  right  of  a  association  of  the  company,  or  it  will  not 
railway  company,  with  an  authorized  exist.  In  England,  as  shown  by  Bate- 
capital  of  £170,000,  to  make  or  accept  man's  case,  5u/}ra,  it  is  held  that,  inasmuch 
bills  of  exchange*  and  it  was  unanimously  as  the  corporation  has  no  power  to  accept 
decided,  by  judges  of  great  eminence  bills,  it  cannot  be  made  liable  on  its  ac- 
{Erle,  C.  J.,  Byles,  Keating,  and  Afomagiie  ceptance,  though  the  bill  was  drawn  for 
Smith,  33.),  that  the  company  had  no  a  valid  and  binding  debt.  On  this  point 
such  power.  The  acceptance  was  undei*  Erie,  C.  J.,  says:  "  The  bill  of  exchange 
seal,  and  it  is  a  mistake  to  suppose  that  is  a  cause  of  action,  a  contract,  by  itself, 
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delusive.  The  purposes  of  the  two  classes  of  corporations,  the 
.  powers  of  their  officers,  and  the  means  of  making  provision  for 
meeting  their  liabilities,  are  all  essentially  different  The  nature  of 
;  the  usual  duties  devolved  by  law  upon  municipalities  does  not  make 
it  necessary  to  imply  the  existence  of  a  general  power  to  borrow 
money  and  to  issue  commercial  paper.  The  consequences  of  recog- 
nizing such  a  power,  in  the  extravagance  it  will  stimulate,  in  the 
frauds  it  will  engender,  and  in  the  onerous  indebtedness  it  will  in- 
evitably produce,  are  alarming  to  contemplate.  The  history  of  the 
express  power  given  to  municipalities  to  aid  railways  by  borrowing 
money  and  issuing  commercial  obligations  is  full  of  warning  and 
instruction. 

3.  The  pover  to  issue  commercial  paper  which  is  unimpeachable 
in  the  hands  of  the  holder  is  not  among  the  ordinary  incidental 
powers  of  a  public  or  municipal  corporation.  It  must  be  conferred 
expressly,  or  by  fair  implication^  as  a  necessary,  or  at  least  a  reasona- 
ble and  usual  means  of  executing  the  particular  power  to  which  it 
is  claimed  to  be  incidental. 

4  Express  power  to  borrow  money,  perhaps  in  all  cases,  but  es- 
pecially if  conferred  to  effect  objects  for  which  large  or  unusual  sums 
are  required,  as  for  example  subscriptions  to  aid  railways  and  other 
public  improvements,  will  ordinarily  be  taken,  if  there  be  nothing 
in  the  legislation  to  negative  the  inference,  to  include  the  power  (the 
same  as  if  conferred  upon  a  corporation  organized  for  pecuniary 
profit)  to  issue  negotiable  paper  with  all  the  incidents  of  negotia- 
biUty.i 

which  binds   the  acceptor  in  the  hands  be  sued  by  an  indorsee,  bat  in   respect 

of  an  indorsee  for  value ;  and  I  conceive  of   the    latter,  not.*'     See    subject    dis- 

it  would  be  altogether   contrary    to    the  cussed  in  Cause  v.   Clarksville,  6  Dillon,  -^^ 

principles    of   the    law   which    regulates  165  (1879).  ^ 

such  instruments  that  they  should  be  valid        In  America  the  courts,  however,  hav« 

or  not  according  as  the  consideration  be-  g^erally     held    that   banking,   trading, 

tween  the  original   parties   was  good  or  cx>mmercial,    railway,    and   other  private 

bad,  or  whether,  in  the  case  of  the  corpo-  fSorporations,    organized     for     pecuniary 

ration,    the    consideration    in    respect  of  jprofit,  have  an  incidental  power  to  issue 

which   the   acceptance  is  given  is  suffi-  jcommercial    paper  when   such  power   is 

ciently  connected   with   the  purpose  for  ^ot  negatived  by  a  true  construction  of 

which  the  acceptors  are  incorporated.     It  tl^eir  chaiters  or  constituent  acts.      See 

would  be  inconvenient  to  the  last  degree  anUf    sees.    117,   118 ;   also    chapter   on 

if  such   an  inquiry  could  be  gone    into.  Contracts,  post. 

Some  bills  might  be  given  for  a  consid-  ^  AnU,  sec.  117,  note;  pod,  sees.  127, 
efation  which  was  valid,  as  for  work  161,  note,  and  chap.  xiv.  on  Contracts,  sec 
done  for  the  company,  and  others  as  a  507  et  Hq.\  Williamsport  v.  Common- 
security  for  money  obtained  on  loans  be-  wealth,  84  Pa.  St.  487  ;  Commonwealth 
yond  their  borrowing  powers.  It  would  v,  Pittsburg,  84  Pa.  St.  496;  Reinbothv. 
be  a  pernicious  thing  to  hold  that,  in  re-  Pittsburg,  41  Pa.  St  278;  Middleton  v. 
spect  of  the  former  the  corporation  might  Allegheny  Co.,  87  Pa.  St.  241;  Seybert  v* 
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5.  Whon  it  is  expressly  provided  by  statute,  that  public  and 
municipal  corporations  shall  audit  all  claims  presented,  and  shall 
issue  to  the  creditor  warrants  or  orders^  and  no  other  provision  is 
made,  this  will  not  authorize  as  a  means  of  payment  the  issue  of 
n^otiable  or  commercial  paper  which  shall  possess  all  the  incidents 
of  negotiability ;  and  if  issued,  it  is  subject  to  all  defences  in  the 
hands  of  a  transferee  to  which  it  would  be  subject  in  the  hands  of 
the  original  holder.^ 

6.  Although  a  municipal  corporation  proper,  in  the  execution  of 
its  ordinary  corporate  powers  and  the  discharge  of  its  corporate 
duties,  may  make  contracts  and  create  debts,  and  may,  when  not 
restrained  by  statute,  evidence  the  liabilities  thus  incurred,  yet  if 
the  instrument  is  made  to  assume  the  form  of  negotiable  paper,  such 
paper  is  always  open  to  defences  in  the  hands  of  transferees  when 
it  is  issued  without  express  authority  from  the  legislature,  or  au- 
thority fairly  to  be  implied  from  the  charter  or  legislation  applicable 
to  the  municipality.' 

§  126.  Same  sul^eot  —  Stated  in  other  words,  the  author  regards 
it  as  the  true  doctrine  that,  merely  as  incidental  to  the  discharge  of 

Pittsburgh  1  Wall.  272;   Galena  v.  Cor-  140,  where  a  municipality  in  given  express 

with,  48  IlL  428;  Kelly  v.  Mayor,  4  Hill  power  to  ''negotiate  loans  in  anticipation 

(N.  Y.),  265;  DeVoss  v.  City  Richmond,  of  the  revenues  thereof,"  bonds  negotiable 

18  Gratt  888;   R.  R.   v,  Evansville,   15  in  form  are  not  void,  but  they  lack  the 

Ind.  895;  Police  Jury  v,  Britton,  15  Wall,  characteristics  with  which  actual  negoti- 

572;  Daniel  on  Nego.  Inst  sees.  1527  and  ability  would  clothe  them.     Sioux  City 

1581;  Ro^rs  v.  Burlington,  8  Wall.  654,  v.  Weare,  59  Iowa,  95. 
666  ;    Milner's  Admr.    v.    Pensacola,    2        ^  For  difference  between  such  warrants 

Woods,   687  ;    Mayor  v,  Inman,   57  Ga.  and  orders  and  negotiable  paper,  see  pod^ 

870;  Tucker  v.  City  of  Randolph,  75  N.  sec  487. 

C.  267;  City  of  Vicksburg  v,  Lombard,  51  >  The  arguments  in  support  of  the  prop- 
Miss.  125;  Mercer  Co.  v.  Hacket,  1  Wall,  ositions  of  the  text  embodied  in  this  section 
95.  See  cases  cited  in  notes  to  sec.  488,  will  be  found  to  be  ably  presented  by 
pod.  In  Holmes  v.  Shreveport,  81  Fed.  Bradley,  J.,  in  The  Mayor  of  Nashville  v. 
R«p.  118  (1887),  the  Circuit  Court  of  the  Ray,  19  Wall.  468  (1878);  by  BeasUy, 
United  States,  Boarman,  J.,  while  recog-  C.  J.,  in  Hackettstown  ».  Swackhamer, 
nizing  the  rule  that  there  is  no  implied  87  N.  J.  L.  (8  Vroom)  191  (1874);  an<1 
general  power  to  issue  commercial  paper  by  Agnew,  C.  J.,  dissenting  in  Williams- 
llb.  p.  115),  held  that  a  city  vested  with  port  v.  Commonwealth,  84  Pa.  St  487, 
extensive  powers  and  authorized  to  con-  505  (1877).  See  also  Cause  v,  Clarks- 
tract  for  the  construction  of  public  works,  ville,  5  Dillon,  C.  C.  R.  165  (1879);  Knapp 
to  give  bonds,  Ac.,  had  power  to  issue  v.  Hoboken,  89  N.  J.  L.  (10  Vroom) 
bonds  to  evidence  the  credit  part  of  the  894  (1877). 

price  agreed  to  be  paid  to  the  contractor         The  authorities  in  favor  of  the  other 

for  certain  public  works,  and  that  such  view  are  collected,  and  the  argument  in 

bonds  are  protected  by  the  law  merchant  support   of  that  view  is  presented  with 

in  the  hands  of  a  bona  fidt  holder.     See  fulness,  in  the  opinion  of  the  minority  of 

also  Dorian  v.  Shreveport,  28  Fed.  Rep.  the  court,  delivered  by  /Viasam,  J.,  in  Wil- 

887.    As  to  pvJbliA  buUdinffi,  pod,  sec.  liamsport  v.  Commonwealth,  wpra, 
VOL.  I.  — 18 
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its  ordinary  corporate  functions,  no  municipal  or  public  corporation 

has  the  right  to  invest  any  instrument  it  may  issue,  whatever  its 

form,  with  that  supreme  and  dangerous  attribute  of  commercial 

r^^        paper  which  insulates  the  holder  for  value  from  defences  and  equi- 

\tie8  which  attach  to  its  inception.     This  point  ought  to  be  guarded 

'  Jby  the  courts  with  the  utmost  vigilance  and  resolution.^ 

§  127  (83).  XSzpreas  Power  to  borrow  Money;  Negotiable  Paper. 
—  Express  power  to  a  municipal  corporation  "  to  borrow  money  "  is 
usually  held  to  include  the  power  to  issue  its  negotiable  bonds,  or 
other  securities  to  the  lender.'    But  it  does  not  include  the  power 

1  If  money  is  improperly  borrowed  in  dleton  v,  Allegheny  Co.,  87  Pa.  St  241; 

advance  of  liabilities  actually  created,  and  Reinboth  v.  Pittsburg,  41  Pa.  St  278; 

reaches  the  municipal  treasury,  and  is  ex-  Seybert  v.  Pittsburg,  1  Wall.  272;  Rogers 

pended  by  direction  of  the  governing  body  v.  Burlington,  8  WalL  664,  666,  per  Clif- 

for  authorized  municipal  objects,  the  mu-  f(yrd,  J.;  DeVoss  p.  Richmond,  18  Oratt 

nicipality  may  then  in  the  absence  of  con-  (Va.)  888;  s.  o.  7  Am.  Law  Reg.  (n.  s.) 

trolling  statute  or  constitutional  provision  689  ;    Galena  v.    Corwith,    48    111.    428 

to  the  contrary  (see  Tpwi,  sees.  180-138)  (1868);  posty  sec.  488  ;  German  Bank  v, 

be  liable  in  the  proper  action  or  suit;  but  Brenham,  35  Fed.  Rep.  186  (1888).  Money 

the  action  should  be,  we  think,  for  money  borrowed,  and  note  given  by  officers  of  a 

had  and  received  or  by  suit  in  equity,  and  town,  without  authority,  does  not  bind 

not  upon  the  invalid  bonds.     Bateman  v.  the  town    in  case  it  never  receives  the 

Mid-Wales  Railway  Co.,   L.   R.  1  C.  P.  benefit    of   it      Benoit    p.    Conway,    10 

499   (1866);  Thomas    r.    Port    Hudson,  Allen,  628:  People  ».  Supervisors,  84  N. 

27  Mich.  820 ;  Hackettstown  r.  Swack-  Y.  616;  Police  Jury  v.  Britton,  16  Wall, 

hamer,  87  N.  J.  L.  191;    Reg.  v.   Lich-  666. 

field,  4  Ad.  &  £1.  N.  s.  891,  906;  Mayor         The  ground  has  been  broadly   taken, 

Ac.  V.  Ray,  19  Wall.  468,  480,  per  Brad-  that  for   debts  and  obligations   lawfiiUy 

2ey,  J.;  anJU,  sec.  124,  note.     Tht  holder  k^reated,  any  corporation,  public  as  well  as 

of  truck  bonds,  icill,  U  teems,  be  considered  iprivate,  has  the  implied  authority,  nnleaa 

as  the  assiffitee  and  owner  of  the  original  jprohibited  by  statute,  charter  or  by-law, 

daim  of  the  payee,     Oneida  Bank  r.  On-  co  evidence  the  same  by  the  execution  of 

tario  Bank,  21  N.  Y.  490;  Mayor  Ac.  r.  a  bill,  note,  bond,  or  other  contract,  and 

Ray,  19  Wall.  468,   484,  per  Hunt,  J. ;  to  secure  the  same  by  a  mortgage,  pledge. 

Shirk  V.   Pulaski  County,  4  Dillon,  208  oV  other  proper  disposition  of  its  property; 

(1877);   Paul  v.  Kenosha,  22  Wis.  266;  that  power  to  contract  a  debt  carries  with 

Cause  V.  Clarksville,  5  Mlon,  C.  C.  165  it  the  power  to  give  a  suitable  acknowl- 

(1877);  post,  sees.  130-188,  note  ;  chapter  edgment  of  it ;  and  there  is  no  rule  of 

xiv.  on  Contracts.      In  Hackettstown  v,  law  in  the  absence  of  a  statute  limiting 

Swackhamer,  supra,  any  remedy  upon  the  the  length  of  the  credit     Municipality  r. 

unauthorized  note  was  denied,  and  ^ea«2?y,  McDonongh,    2   Rob.    (La.)    242,    250 

C.  J.,  seemed  to  think  the  only  remedy  (1842)  ;     Barry  v.    Merchants*    Express 

was   in  equity  to   be  subrogated  to  the  Company,  1  Sandf.  Ch.  280;  cited  with 

rights  of  the  creditors  of  the  corporation  approval  in   Curtis  v,  Leavitt,  16  N.  Y. 

who  had  been  paid  by  the  proceeds  of  the  9,  62,  and  in  Smith  v.  Law,  21  N.  Y. 

money  improperly  borrowed  ;  but  no  ne-  296,  299  (1860);  Bank,  Ac.  v.  ChiUicothe, 

cessity  is  perceived  for  so  strict  a  doctrine.  7  Ohio,  Part  II.  81  (1886);  Ketehum  r. 

«  Commonwealth  v.  Pittsbui^,  84  Pa.  Buffalo,  14  N.  Y.  866  (1866),  market- 

8t    496,   611    (1869);    Railroad  Co.   v.  house  bonds  given  on  twenty.five  ycMt* 

Evansville,  16  Ind.  896,  412  (1860);  Mid-  time  held  valid  ;  and  aee  cases  cited  on 
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to  issue  notes  to  circulate  as  money,  in  violation  of  the  statute  law 
and  public  policy  of  the  State.^ 


page  375,  by  JFrighi,  J. ;  Douglass  v, 
Viigtnia  City  5  Ney.  147;  Richmond  v, 
McGirr,  78  Ind.  192  (1881),  noted  supra, 
sec  119,  note.  See,  also,  and  compare, 
Bateman  v.  Mid- Wales  Railway  Co.,  L.  R. 
1  C.  P.  510;  Hackettstown  v.  Swack- 
hamer,  37  N.  J.  L.  191;  Wyandotte  v, 
Zeitz,  21  Ran.  649;  Lawrence  v,  Kellam, 
n  Kan.  512. 

As  to  express  power  to  issue  bonds,  &c, 
see  also  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  Y.  88,  44,  and  cases  cited ; 
Mills  V.  Glcason,  8  Am.  Law  R^.  683  ; 
Louisiana  State  Bank  v,  Orleans  Naviga- 
tion Co.,  3  La.  An.  294.  State  bonds 
negotiable.  Delafield  v.  Illinois,  2  Hill, 
159. 

Express  power  to  a  municipal  eorporo^ 
Hon  to  subscribe  for  stock  in  a  railroad  cor- 
poration  does  not  carry  with  it  the  power 
to  issue  negotiable  bonds  in  payment  of 
the  subscription,  unless  the  power  to  issue 
such  bonds  is  expressly,  or  by  reasonable 
implication,  conferred  by  the  statute ; 
and  such  power  is  negatived  where  the 
statute  authorizing  the  subscription  is 
alent  as  to  the  issue  of  bonds,  and  makes 
special  provision  for  the  payment  of  the 
subscription  by  taxation.  Kelley  v,  Mi- 
lan, 127  U.  S.  139,  150,  and  cases  cited; 
Norton  v.  Dyersburg,  127  U.  S.  160,  and 
cases  cited.  Post,  sec.  161,  note.  As  to 
the  implied  power  to  issue  municipal 
bonds,  see  further.  Wells  v.  Supervisors, 
102  U.  S.  625;  Claiborne  County  «. 
Brooks,  111  U.  S.  400;  Ottaway  ?».  Carey, 
108  U.  8.  110,  123;  Daviess  County  v. 
Dickinson,  117  U.  S.  657,  663. 

Power  **to  borrow  money"  held  to  in- 
clude power  to  issue  negotiable  bonds  or 
other  usual  securities  to  the  lender.  Com- 
monwealth 9.  Pittsburg,  34  Pa.  St  496, 
611;  Rogers  v.  Buriington,  3  Wall.  654 
(1865);  ante,  sec.  117.  Board  of  Super- 
visors of  a  county  have  not  power  to  issue 
biU  of  exchange.  Canal  Bank  v.  Super- 
visors, &c,  5  Denio,  517  (1848).  Nor 
have  village  trustees.  Lake  v.  Trustees, 
4  Denio,  520.  Corporate  city  has  the 
power.  Kelly  v.  Mayor,  4  Hill,  263; 
compare  Clark  v.  Des  Moines,  10   Iowa, 


199,  213.  In  Inhabitants,  &c.  v.  Weir,  9 
Ind.  224  (1857),  an  action  against  a  con- 
gressional township  upon  a  promissory 
note  made  by  the  trustees,  the  court,  per 
Stuart,  J.,  says  :  "  There  is  no  power  to 
make  notes  conferred  by  the  act  of  1841. 
That  act  was  the  charter  under  which 
they  acted.  The  trustees,  as  a  corjiora- 
tion,  had  no  power  but  such  as  that  act 
expressly  conferred,  and  such  as  might 
arise  by  implication,  or  be  essential  to 
the  exercise  of  those  granted.  Such  a 
power  is  always  expressed,  ev^n  in  bank 
charters.  In  so  limited  a  corporation  as 
a  congressional  township,  the  power  to 
make  promissory  notes  could  hardly  be 
implied.  The  casSkSt  bar  cannot  easily  be 
distinguished  in  principle  from  McClure 
V.  Bennett,  1  Blackf.  189,  and  Mears  v. 
Graham,  8  Blackf.  144."  Power  to  bor- 
row money,  if  granted  on  condition  of  a 
previous  popular  vote,  must  be  exercised 
in  conformity  with  the  condition  or  the 
orders  issued  therefor  will  be  void.  l/ock- 
port  V,  Gaylord  61  111.  276  (1871).  What 
amounts  to  a  borrowing.  lb.  In  Illinois 
the  Constitution  of  1848  gave  to  municipal 
corporations  the  power  to  assess  and  collect 
taxes  for  corporate  purposes.  This  was  con- 
strued to  be  a  limitation  upon  the  taxing 
power  of  the  State,  under  which  such  cor- 
porations could  not  be  taxed  except  for  cor- 
porate purposes;  and,  consequently,  bonds 
issued  "  for  the  use  of  said  city,  to  be  ex- 
pended in  developing  the  natural  advan- 
tages of  the  city  for  manufacturing  pur- 
poses," were  declared  void,  although  the 
enterprise  intended  to  be  aided  was  recog- 
nized as  being  of  general  interest  and  of 
great  value  to  the  city.  Mather  v.  Ot- 
tawa, 114  111.  659.      Post,  sees.  159,  736. 

1  Thomas  v.  Richmond,  12  Wall.  349 
rl871). 

Construction  of  the  constitutional  power 
of  the  general  government  to  "borrow 
money."  See  Hepburn  v.  Griswold,  8 
Wall.  603,  Knox  v.  Lee,  12  Wall.  457 
(1871),  and  JuUliard  v.  Greenman,  110 
U.  a  421  (1884),  known  as  the  "legal- 
tender  cases." 
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§  128.  The  Snbjeot  iUnstrated;  Place  of  Paymenl;  eta  — Express 
charter  power  to  borrow  Ttumey  for  general  purposes,  not  exceeding  a 
specified-  sum,  was  held  by  the  Supreme  Court  of  the  United  States* 
upon  an  examination  of  the  nature  of  other  powers  contained  in  the 
charter,  not  to  prohibit  or  limit  the  city  in  incurring  an  indebted- 
ness for  authorized  purposes  greater  than  the  sum  it  was  empowered 
to  borrow.^ 

§  129   (84).     What  is  a  borrowing;  Power  constmed.  —  A  eoii' 
tract  whereby  a  city  agrees  with  an  individual  that  if  the  latter  will 
pay  or  advance  the  amount  of  interest  due  and  to  become  due  on 
certain  bonds  of  the  city  already  issued,  the  city  will  pay  or  refund 
the  amount,  is  "no^  a  borrowing  of  money"  within  the  terms  or 
spirit  of  the  charter  prohibiting  the  municipal  authorities  from  bor- 
rowing money  unless  authorized  by  a  prior  vote  of  the  citizens; 
such  a  contract  being  one  simply  for  the  payment  of  a  debt* 
Under  authority  to  a  city  to  borrow  money,  it  may,  if  there  be  no 
statutory  restriction,  make  ths  principal  and  interest  payable  at  the 
plaice  where  the  money  is  borrowed  or  where  it  pleases,  (hough  beyond 
the  limits  of  the  Stated    Among  certain  powers  of  a  strictly  muni- 
cipal nature  conferred  upon  a  city  was  the  power  ''to  borrow  monej 
for  any  object  in  its  discretion,"  or  "  for  any  public  purpose,*  on  a 
two-thirds  vote  of  the  citizens;  and  this  was  held,  in  connectioii 
with  a  general  statute  of  the  State,  recognizing  by  implication  (as 
construed)  the  validity  of  city  and  county  bonds  generally,  to  au- 
thorize such  city  to  issue  bonds  to  aid  in  the  construction  of  a 
railway  or  plank  road  leading  to,  through,  or  from  the  city.^ 

*  Hitchcock  V.  Galveston,  96  U.  S.  841  pay  where  they  are  found,  or  cbewbfl* 
(1877) ;  approved,  United  States  v.  Fort  The  principal  power,  when  expwBJed, 
Scott,  99  U.  S.  152.  draws  to  it,  by  necessary  implicatios.  ^ 

>  Gelpecke  v,  Dubuqne,  1  Wall.  (U.  S. )  means    of   its   execution.      Thii  is  ^ 

221  (1868),  Ara/^,  J.,  dissenting.    Where  settled  rule  in  the  constractton  of  «^ 

a  city  can  make  such  a  contract,  with  the  grants  of  authority,  whether  to  gottfA' 

sanction  of  a  prior  vote,  the  sanction  will,  m^ts  or  individuals."    Exprea  aiUk0fj^ 

in  an  action  on  such  a  contract,  be  pre-  to  a  eUy  **  to  borrow  maneif**  necemMj'^ 

sumed  until  the  contrary  is  shown  by  the  plies  the  power  to  detennine  the  tios  ^ 

city.    lb.  per  Swajpie,  J.  payment,  and  to  issue  bonds  or  others^' 

*  Meyer  v.  Muscatine,  1  Wall.  (U.  S.)  deuce  of  indebtedness,  to  borrow  wi^i^ 
884  (1868).  In  this  case,  the  court,  per  or  without  the  State,  and  to  agres  to 
Swayne,  J.,  say  (1  Wall.  891) :  *'The  pay  where  borrowed.  Baihroad  Ooi  *• 
power  of  a  municipal  corporation  to  make  Evansville,  16  Ind.  895,  418  (1860).  ^ 
any  contract  does  not  depend  upon  the  tinguished  as  to  place  of  payment  N^ 
place  of  performance,  but  upon  its  scope  Prettyman  v.  Tazwell  Co.,  19  IlL  406;^ 
and  object.  A  city  authorized  to  estab-  111.  147,  which  were  regarded  as  tarniBf 
lish  gas-works  and  water-works,  and  to  upon  peculiar  statutory  pfovisioiis.  ^ 
gravel  its  streets,  may  buy  water,  coal,  farther,  chapter  xiv.  on  Gontnets,  psi^ 
and  gravel  beyond  its  limits,  and  agree  to        *  Meyer  v.  Muscatine^  1  WaU.  (U*  &•) 
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§  130  (85).  Special  Iiimitationfl  on  the  Power  to  become  in- 
debted ;  Creation  of  Debt  defined. — Provisions  are  frequently  made 
in  Constitutions  or  in  charters  or  legislative  acts  to  preverU  the  crea- 
tion or  increase  of  municipal  indebtedness  beyond  specified  limits  or  ex- 
cept upon  certain  conditions.  Such  limitations  have  been  found  by 
experience  to  be  necessary  to  prevent  extravagance,  are  remedial  in 
their  nature,  are  based  upon  the  wise  policy  of  paying  as  you  go,  and 
ought,  therefore,  to  be  construed  and  applied  to  secure  the  end 
sought.  The  cases  referred  to  will  show  that  the  courts  have  fairly 
given  them  full  effect.  The  judicial  construction  of  some  of  these 
provisions  will  be  noticed  in  this  place. 

The  Constitution  of  Maryland  contains  a  provision  that  *'no  debt 
shall  be  created  by  the  mayor  and  city  council  of  Baltimore''  (except 
for  specified  temporary  purposes),  unless  it  shall  be  first  sanctioned 
by  the  legislature  and  approved  by  the  voters  of  the  city.  The  city, 
being  the  owner  of  a  large  amount  of  stock  in  the  Baltimore  and 
Ohio  Bailroad  Company,  without  previous  legislative  authority  or  the 
approval  of  the  voters  passed  an  ordinance  to  provide  for  the  raising 
of  one  million  of  dollars  by  hypothecating  its  railroad  stock,  and  for 
the  investment  of  the  same  in  the  bonds  of  another  railroad  company 
whose  road  was  in  process  of  construction.  The  validity  of  this  ordi- 
nance being  drawn  in  question,  the  court  considered  it  to  be  plain  that 
the  constitutional  provision  quoted  was  intended  to  prohibit  the  city 
from  aiding  in  the  constniction  of  works  of  internal  improvement 
without  the  previous  assent  of  the  legislature  and  of  a  majority  of 
the  voters  of  the  city ;  and  that  the  ordinance  (notwithstanding  the 
ingenious  use  of  the  phrase  raising  instead  of  borrowing  money,  and 
the  further  provision  that  the  parties  furnishing  the  money  should 
look  for  its  repayment  exclusively  to  the  stock  pledged,  and  that 
the  city  should  not  be  responsible  for  any  deficit)  did  create  a  debt 
within  the  meaning  of  the  Constitution,  and  was  therefore  void.^ 


384  (1868),  MUUr,  J.,  dissenting,  in  an 
opinion  of  marked  ability;  Mitchell  v. 
Burlington,  4  Wall.  270  (1866) ;  Rogers  v. 
Burlington,  8  WaU.  654  (1865).  General 
power  granted  to  a  city  to  create  a  debt 
will  be  construed  to  mean  debts  for  aped- 
fied^  legitimate,  and  proper  municipal  pur- 
po&e$,  and  not  for  any  or  all  purposes,  at 
the  discretion  of  the  city  council  or  in- 
habitants. Lafayette  v.  Cox,  5  Ind. 
(Porter)  88  (1854).  lAmitatim  an  taxing 
power  does  not  limit  power  to  contract  debts. 
Emerson  v.  Blairsville,  2  Pittsb.  (Pa.) 
Bep.  89;  poet,  sec.  162.  See,  further, 
ch.  law.  on  Contracts,  post. 


>  Baltimore  v.  Gill,  81  Md.  375  (1869), 
distinguished,  Richmond  v.  McGirr,  78 
Ind.  192,  196  (1881).  That  a  debt  may 
be  created  by  borrowing  money,  although 
there  be  a  provision  exempting  the  bor- 
rower from  liability  beyond  the  property 
pledged,  see  Newell  v.  People,  3  Seld.  (7 
N.  Y.)  9,  87.  Where  a  municipal  cor- 
poration IB  forbidden  by  the  Constitution  to 
become  indebted  in  any  amount  exceeding 
a  specified  limit,  field,  1,  that  if  it  exceed 
the  limited  amount  it  may  be  enjoined; 
2,  that  the  bill  is  maintainable  by  a  citizen 
and  taxpayer  of  the  place.  Springfield  v. 
Edwards,  84  IlL  626  (1877).      Remedy  of 
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§  131  (86).  Special  Charter  Limitations  oonstmed.  —  Under  a 
charter  prohibiting  the  common  council  of  a  city  from  *"  authoriai'ng 
any  eaypenditure  for  any  purpose,**  in  the  current  political  year,  ex- 

taxpayer,  see  post,  sees.  914-922.  Such  a  not  to  be  constroed  as  limited  to  obliga- 
limitation  was  held  to  forbid  implied  as  tions  which  are  debts  eo  nomine,  but  are 
well  as  express  indebtedness,  and  to  be  to  be  extended  to  all  contracts  for  the  pay- 
Mnding  equally  upon  courts  of  equity  and  ment  of  money  or  contracts  whereon  the 
of  law.  Litchfield  V.  Ballon,  114  U.  S.  190  payment  of  money  may  be  enforced.  But 
(where  relief  in  equity  was  denied  to  one  where  the  money  to  be  paid  upon  such  con- 
who  had  loaned  money  to  a  dty,  in  excess  tracts  is  provided  for,  to  be  raised  by  tax- 
of  its  constitutional  limit  of  indebtedness,  ation  upon  some  fixed  and  definite  scheme, 
which  had  been  used  in  constructing  pub-  such  contracts  are  not,  in  my  judgment, 
lie  works,  and  who  prayed  for  a  return  of  within  such  prohibitions.  Where,  how- 
the  money).  Where  the  contract  of  a  ever,  the  money  required  to  meet  such 
town  to  issue  its  bonds  was  illegal  because  contracts  is  not  provided  for,  either  by 
the  issue  would  create  a  debt  in  excess  of  being  legally  ordered  to  be  raised  by  tax- 
its  power  under  the  Constitution  to  con-  ation  and  appropriated  for  that  purpose, 
tract,  the  &ct  that  it  afterwards,  under  or  by  some  legislative  scheme  which  pos- 
the  general  municipal  incorporation  law,  itively  prescribes  that  it  shall  be  raised  by 
became  a  city  with  power  to  create  a  debt  taxation  and  appropriated  for  its  payment 
in  a  greater  amount,  was  held  not  to  as  needed,  then  such  contracts  do  increase 
validate  the  contract  made  while  it  was  the  indebtedness  or  debt  of  municipal  cor- 
a  town,  and  that  the  city  could  not  ratify  porations  within  the  meaning  of  such  pro- 
the  contract.  Waxahachie  v.  Brown,  67  hibitions.  Any  other  construction  would 
Tex.  619  ;  Gould  v,  Paris,  68  Tex.  611.  deprive  these  restrictions  of  the  force 
The  charter  of  Atlantic  City  in  Kew  requisite  to  reach  and  cure  the  evil  in- 
Jersey  contained  a  limitation  that  its  debt  tended  to  be  prevented  thereby."  Bead 
"shall  at  no  time  exceed  $85,000."  The  v.  Atlantic  City,  49  N.  J.  L.  (20  Yroom) 
city  was  indebted  in  this  sum  when  it  558. 

entered  into  a  contract  with  a  wcUer  com^  In  Louisiaiia  it  was  held  that  an  act 
pany  to  supply  itself  with  water  for  public  of  the  legislature  prohibiting  counties  and 
purposes  for  an  indefinite  period,  making  cities  from  thereafter  "contracting  any 
no  provision,  however,  to  raise  by  taxation  debt  or  pecuniary  liability,  without  fully 
the  amount  thcU  the  eUy  could  be  called  on  providing,  in  the  ordinance  creating  the 
to  pay  under  the  contract.  On  certiorari,  debt,  the  means  of  paying  the  principal 
bringing  up  the  contract  for  judicial  re-  and  interest  of  the  debt  so  contracted," 
view,  it  was  held  that  the  contradt  and  does  not  extend  to  a  liability  for  ordinary 
ordinances  were  ultra  vires,  and  the  same  fireet  work,  which  forms  part  of  the  cur- 
were  set  aside.  After  reviewing  the  cases  rent  expenses  of  the  corporation,  and  which 
cited  infra,  sec.  186  et  seq,,  from  Iowa,  may  be  paid  out  of  its  current  revenues. 
Illinois,  Indiana,  and  Pennsylvania,  Ma-  Reynolds  v,  Shreveport,  18  La.  An.  426 
gie,  J.,  said  :  "  It  is  impossible,  perhaps,  (1868).  A  provision  in  a  city  charter  that 
to  entirely  reconcile  these  cases.  The  the  councU  shall  not  have  power  to  pledge 
true  interpretation  of  such  restrictions  on  the  credit  of  the  city  for  more  than  a  sped- 
municipal  indebtedness,  in  my  judgment,  fied  sum  without  submiUing  the  fuestion  to 
lies  between  the  extremes  they  exhibit  the  voters  of  the  city  was  regarded  as  a  defi- 
The  plain  object  of  such  restrictions  is  to  nite  restriction  on  the  power ;  and  henoe  a 
require  that  all  moneys  which  are  to  be  statute  authoriring  the  city  to  issue  bonds 
paid  for  municipal  expenses,  after  the  debt  to  defray  the  expenses  of  building  a  bridge 
has  reached  the  fixed  limit,  shall  be  raised  is  subordinate  to,  and  does  not  override, 
by  taxation.  In  view  of  this  object,  it  is  the  restriction  in  the  charter.  Cumber- 
clear  (and  aU  the  cases  agree  in  this)  that  land  v,  Magruder,  84  Md.  881  (1871). 
prch\bitions  against  increasing  the  indebt-  But  see  Butz  v,  Muscatine,  8  WalL  675 
edness,  or  the  debt,  of  a  municipality  are  (1869) ;  post,  sec  162* 
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ceeding  the  amount  of  the  annual  tax  levy,  the  council  cannot  author- 
ize any  expenditure  to  be  made  within  the  year  exceeding  the  limit ; 
but  they  are  not  forbidden  to  authorize  in  that  year  an  expenditure 
to  be  made  in  a  subsequent  year,  for  services  to  be  performed  in 
such  subsequent  year.^  The  charter  of  Chicago  contained  the  pro- 
vision that  '*  no  contract  shall  be  made  by  the  common  council,  and 
no  expense  incurred  unless  an  appropriation  shall  have  been  previously 
made  concerning  such  expense!*  and  the  comptroller  is  requii^d  to 
submit  each  year  an  estimate  of  the  amount  necessary  to  defray  the 
expenses  of  the  city  for  the  current  year.  With  this  provision  in 
force  the  dty  made  a  contract  with  a  gas  company  whose  works 
were  already  complete  to  take  gas  for  its  streets  and  public  build- 
ings at  a  specified  price  for  the  period  of  ten  years.  This  contract 
was  held  invalid  on  the  ground  that  under  the  above  charter  pro- 
vision there  was  no  aettuil  or  reasonable  necessity  to  make  a  contract 
extending  over  ten  years,  no  appropriation  having  been  made  com- 
meuburate  with  the  obligations  of  the  contract ;  and  aside  from  the 
special  provision  of  the  charter,  the  court  inclined  to  the  same  re- 
sult on  the  ground  that  the  power  was  legislative  and  that  the 
council  could  not,  without  any  reasonable  necessity  appearing,  bind 
their  successors  for  ten  years  or  indefinitely.  Drummond,  J.,  added, 
"  In  all  cases  of  contracts  to  run  for  years,  the  authority  to  make 
them  should  be  clear.  It  is  better  that  all  parties  should  under- 
stand there  is  a  limit  to  the  power  of  municipal  bodies  in  such 
cases."* 

§  132.  Special  Charter  Umitation  oonatraed.  —  The  city  of  OcU- 
veston  under  a  provision  of  its  chaiter  authorizing  it  to  construct 
sidewalks  and  make  street  improvements  and  to  reimburse  itself  for 

1  Weston  i;.  Syracuse,  17  N.  Y.   110  Burr  ».  Carbondale,  76111.  455.474(1875). 

(1858).   See,  also,  Cook  v.  City  of  Buffalo,  See  Smith  o.  Morse,  2  Cal.  524  ;  Police 

1  Clinton's  N.  Y.  Digest,  "Buffalo,"  sec  Jury  v.  Britton,  16  Wall.  566  ;  anU,  sees. 

2.    Limitation  on  rate  of  tax  to  be  an-  68,  69. 

nually  levied  construed.  State  v.  Mayor,  ^  Garrison  v.  Chicago,  7  Biss.  480 
23  La.  An.  858.  Funded  cied^— The  (1877),Z>rummmi^  J.;  OTite,  sec.  97.  The 
charter  of  a  city  provided  that  ^  no  funded  statute  of  Oaii/omid,  which  declares  that 
debt  shall  be  contracted."  It  was  decided,  the  board  of  supervisors  must  not  contract 
that  a  city  bond,  issued  on  time,  for  the  debts  and  liabilities  which,  added  to  the 
purchase  of  market  grounds,  was  not  a  salaries  of  officials,  will  exceed  the  reve- 
funded  debt.  Ketchnm  v.  Buffalo,  14  nue  of  the  county  for  the  year,  does  not 
N.  Y.  856.  Meaning  of  "  funded  debt  **  mean  by  **  revenue  "  the  actual  amount  of 
and  "funding"  considered  by  Selden,  J.,  money  received  into  the  County  Treasury, 
Ih.  p.  867,  and  by  Wright,  J.,  p.  378.  but  the  estimate  of  the  board  of  super- 
City  mzj/und  valid  bonds  and  issue  new  visors  of  what  the  revenue  will  be.  Bab- 
bonds  therefor,  without  express  authority,  cock  v.  Goodrich,  47  Cal.  488  (1874). 
Galena  v.  Corwith,  43  III  423  (1868) ; 
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the  expense  from  abutting  lot  owners,  made  a  contract  for  local 
improvements  of  this  character  which  created  a  liability  exceeding 
$50,000.  This  contract  was  claimed  by  the  city  to  be  invalid  by 
reason  of  another  provision  of  the  charter,  that  the  council  shall 
not  harrow  money  for  general  purposes  to  an  amount  greater  than 
$50,000.  The  Supreme  Court  of  the  United  States  held  the  objec- 
tion to  the  validity  of  the  contract  not  to  be  well  taken ;  and  the 
reasons  for  its  judgment,  as  stated  by  Mr.  Justice  Strong,  are  given 
in  the  note.^ 

§  133.  Prohibitory  Statute  construed.  —  Under  a  statute  which 
was  passed  to  prohibit  the  making  of  contracts  by  unauthorized  official 
agents  for  supplies  for  the  use  of  the  city  of  New  York,  if  a  con- 
tractor makes  a  contract  without  observing  the  protective  require- 
ments of  the  statute  and  furnishes  supplies  thereunder,  the  city  is 
not  bound,  although  the  materials  supplied  were  used  by  it,  and  an 
implied  liability  cannot  be  raised  in  the  face  of  the  words  and  pur- 
pose of  the  statute.^ 

§  134  (87).  Special  Charter  Provision  construed.  —  A  municipal 
charter  provided  that  it  should  not  be  lawful  for  the  city  council  to 

^  Hitchcock  V.   Galveston,   96  U.   S.  It  is  for  a  new  work,  nnlike  the  work  of 

841   (1877).     Approved,   U.  S.  o.   Fort  keeping  in  repair.     Conceding  that  it  is 

Scott,  99  U.  S.  152  (1878).    "The  limita-  a  purpose  of   the  act   incorporating  the 

tion,"  says  Strong^  J.,  in  the  case  first  city,  it  cannot  be  regarded  as  a  general 

cited,    "is   upon    the  power  to  borrow  purpose,  for  if  it  is,  all  purposes  of  the 

money,  and  to  borrow  it  for  general  pur-  charter  are  general.    Grading  a  street  or 

poses.    It  implies  that  there  may  be  law-  making  a  sidewalk,  where  none  had  ex- 

ful  purposes  which  are  not  general  in  the  isted  before,  is  a  special  improvement,  not 

sense  in  which  that  word  is  used  in  the  like  repairs  of  constant  recurrence.     By 

charter.     An  examination  of  the  whole  another  article  of  defendant's  charter  the 

instrument,   and   of  the  numerous  and  city  council  was  authorized  to  provide  by 

large  powers  conferred  upon  the  council,  ordinance  special  funds  for  special  pur- 

as  well  as  duties  imposed,  makes  it  evident  poses,  and  to  make  the  same  disburaable 

that  the  provision  could  not  have  been  in-  only  for  the  purpose  for  which  the  fund 

tended  to  prohibit  incurring  an  indebted-  was  created.    For  these  reasons  we  are  of 

ness  exceeding  the  sum  named.     It  is  in  opinion   that   the   limitation    npon   the 

no  sense  a  limitation  of  the  debt  of  the  power  of  the  council  to  borrow  for  general 

city.     If  it  Ls  the  grant  of  power  the  purposes  did  not   make    the   agreement 

charter  contains  was  an  idle  thing,  and  with  the  plaintiffs  invalid.'* 

the  duties  imposed  could  not  be  performed.  •  McDonald  v.  New  York,  68  N.  Y. 

The  council,   as  we  have  seen,   is    em-  23  (1876) ;  8.  c.  28  Am.   Rep.  144,  dis* 

powered  to  grade  and  pave  the  streets,  and  tinguishing  NeUon  v.  Mayor,  &c,  68  N. 

to  construct  sidewalks.    There  is  no  ex-  Y.  585  ;  and  Aigenti  v.  San  Francisco^  16 

press  limitation  of  these  powers.    Their  Cal.  255,  as  to  implied  liability.     See 

exercise    necessarily    involves    large    ex-  Gould  v.  Paris,  68  Tex.  511  ;  pod^  sees, 

penditure.     Such  expenditure  is,  there-  135,    note,   460  ;  ante,   sees.  184^   note^ 

fore,  authorized.     It  is  a  plain  incident  of  126,  notQp 

the  power,  and  it  is  a  special  expenditure.  .^ 
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make,  or  authorize  to  be  made,  ''  any  contract  for  the  payment  of 
fiumey  beyond  the  current  fiscal  ytarl*  declaring  every  sach  prohib- 
ited contract  "  illegal  and  void.**  In  construing  this  language  the 
court  says :  '^  By  this  section  of  the  charter,  the  legislature  have,  in 
the  most  explicit  maimer,  prohibited  the  city  council  from  contract- 
ing any  debt  beyond  the  fiscal  year.  If  the  city  council  had,  at 
the  time  the  contract  was  made  in  1845,  passed  an  ordinance  that 
the  expense  of  lighting  the  streets  of  the  city  for  that  year  should 
be  paid  in  1848,  by  a  tax  then  assessed  for  that  purpose,  it  would 
have  come  within  the  letter  of  the  prohibition.  It  is  none  the  less 
a  violation  of  its  spirit  tiiat  the  council  did  not  pass  the  ordinance 
providing  for  its  payment  until  1848."  ^ 

§  134  a.  Constitational  Provisions  of  California  and  of  Colorado 
oonstmed.  —  The  Constitution  of  California  provides  that  no  mu- 
nicipal corporation  "  iiwll  in/Mr  any  indebtedness  or  liability  in  any 
manner  or  for  any  purpose,  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof  voting  at  an  election  to  be 
held  for  that  purpose,"  &c.;  and  this  provision  is  held  to  mean  that, 
subject  to  the  exception,  **  each  yearns  income  and  revenue  must  pay 
each  year's  indebtedness  and  liability,  and  that  no  indebtedness  or 
liability  in  any  one  year  shall  be  paid  out  of  the  income  or  revenue 
of  any  future  year."  *  By  the  Constitution  of  Colorado  "  no  county 
shall  contract  any  debt  by  loan  in  any  form  except  for  the  purpose  of 
erecting  necessary  public  buildings,"  &c.,  and  "  the  aggregate  amount 
of  indebtedness  of  any  county  for  all  purposes  exclusive  of  debts 
contracted  before  the  adoption  of  this  Constitution,  shall  not  exceed 
at  any  time  "  a  specified  rate.  The  Supreme  Court  of  that  State, 
ruling  upon  a  contention  that  the  limitation  was  upon  indebtedness 
"  by  loan,"  held  that,  "  while  these  two  propositions  are  associated 
they  are  none  the  less  independent  declarations ; "  that  in  deter- 


^  Ptr  Cfaldioell,  J.,  Jonas  v.  Cincinnati, 
18  Ohio,  818,  822  (1849)  ;  dUtinguishcd, 
Richmond  v.  McGirr,  78  Ind.  192,  197 
(1881).  ConMniction  of  nmilar  pnmsiath 
in  other  charters.  Goodrich  v.  Detroit,  12 
Micb.  279 ;  Philadelphia  v,  Flanigen,  47 
Pa.  St.  21 ;  Johnson  v,  Philadelphia,  lb. 
882 ;  WaUace  v.  San  Jose,  29  Cal.  180 ; 
Bladen  v.  Philadelphia,  60  Pa.  St.  464, 
construing  an  act  applying^  to  the  city,  to 
the  effect  that  no  debt  shall  be  binding 
unless  authorized  by  law  or  ordinance, 
and  a  sufficient  appropriation  therefor  be 


made.  Where  a  charter  forbade  a  city  to 
contract  a  debt  exceeding  in  any  one  year 
the  revenue  for  thai  year,  a  contract  for  a 
term  of  thirty  years  for  the  use  of  toater 
was  held  to  create  a  liability  to  the  full 
extent  of  the  term,  and  that  as  the  aggre- 
gate liability  was  in  excess  of  the  revenue 
of  any  one  year  the  contract  was  void. 
Niles  Water  Works  v,  Niles,  59  Mich. 
811.     Infra,  sees.  185,  note,  136,  136  a. 

^  San  Francisco  Gas  Ca  v.  Brickwedel^ 
62  Cal.  641. 
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§  136.  Constitational  Provisiona  oonstmed.  —  Under  the  consti- 
tutional  provision  in  Illinois  (quoted  in  the  note^)  the  Supreme 
Court  of  the  State  has  established  the  doctrine  that  a  corporation 
is  prohibited  from  becoming  indebted  in  any  manner  or  for  any  pur- 
pose beyond  the  limit,^  even  for  necessary  current  expenses,^  It  can- 
not incur  corporate  indebtedness  beyond  the  limit  in  anticipation  of 
the  collection  of  taxes  levied ;  and  such  indebtedness  and  the  evi- 
dences thereof  are  void  *  But  a  corporation  may  issue  a  warrant  for 
authorized  expenses  drawn  against  taxes  actusdly  levied  and  to  be 
collected  for  the  purpose,  which  warrant,  while  not  creating  a  debt 
or  liability  against  the  corporation,  may  yet  operate  as  an  assign- 
ment of  so  much  of  the  particular  taxes  when  collected,  and  such 
warrant  may  be  made  receivable  for  taxes.^ 

The  Constitution  of  Indiana  contains  a  provision  substantially 
identical  with  that  of  Iowa  and  Illinois  before  referred  to,^  under 

which,  without  farther  action  on  the  part  manner  or  for  any  purpose,  to  an  amount, 

of  the  city,  will  not  ripen  into  a  debt  that  including   existing  indebtedness,  in  the 

is  thus  forbidden.    The  city  may  provide  aggregate  exceeding  five    per  centum  on 

a  tax  not  exceeding  five  mills  for  the  the  value  of  the  taxable  property  therein, 

maintenance  of  water-works,  and  a  sink-  to  be  ascertained  by  the  last  assessment 

ing  fund  to  reduce  the  debt  thereon.     The  for  State  and  county  taxes,  previous  to  the 

(bcX  that,  by  the  levy  of  the  tax,  the  city  incurring  of  such  indebtedness."    Const. 

may  in  time  become  the  owner  of  the  1870,  art.  9,  sec.  12. 

works  does  not  render  the  ordinance  liable  >  Springfield  v.  Edwards,  84  III.  626. 

to  the  objection  that  it  permits  the  city  to  '  Prince  v,  Quincy,  105  111.  138;  Prince 

do  indirectly  what  it  cannot  do  directly,  v,  Quincy,   105  HI.  215.     See  Gould  v, 

because  none  but  legal  and  constitutiomd  Paris,  68  Tex.  511. 

means  are  employed.    Burlmgton  Water  *  Law  r.  People,  87  HL  885;  Fuller  v. 

Co.  r.  Woodward,  49  Iowa,  58.    See  supra,  Chicago,  89  111.  282. 

sec.  134,  note.  *  Fuller  v.  Heath,  89  IlL  296;  Law  v. 

The  charter  of  the  cUy  of  Portland^  People,  87,  111.  385. 
Oregon,  prohibited  the  city  from  con-  A  debt  aZready  in  existence  at  the  time 
tracting  an  indebtedness  exceeding  $50,-  of  the  adoption  of  such  constitutional 
000  ;  and  it  was  held  by  Judge  Deady  provision,  although  in  excess  of  the  limit, 
that  an  ordinance  assuming  a  liability  of  may,  of  course,  he  refunded,  and  such  re- 
$850,000,  to  be  paid  in  semi-annual  instal-  funding  is  not  a  violation  of  the  Consti- 
ments  extending  through  twenty  years,  tution.  Powell  v.  Madison,  107  Ind.  106. 
was  in  violation  of  the  charter,  and  this,  *'  The  fact  that  the  property,  for  which 
although  the  ordinance  made  provisions  the  debt  is  contracted,  is  valuable,  and  a 
for  the  payment  of  such  instalments  as  source  of  profit  or  revenue,  does  not  remove 
they  fell  due,  by  the  levy  of  taxes  for  that  or  change  the  character  of  the  indebted- 
purpose.  Coulson  V.  Portland,  Deady,  ness.*'  Per  MiVer,  J.,  in  Scott  v.  Daven- 
481  (1868).  port,  34  Iowa,  208,  213.    The  property  in 

As  to  constitutional  provision  requiring  question  was  water-works, 

the  legislature  to  restrict  the  potoer  of  mu-  *  The  13th  article  of  the  Constitution 

nicipalUies  to  levy  taxes,  boiroto  money,  of  Indiana,  adopted  in  1881,  ordains  that, 

ftc.,  see  ante,  chap.  iii.  sec.  50.  "  No  political  or  municipal  corporation  in 

^  **  No  county,  city,  township,  school  this  State  shall  ever  become  indebted,  in 

district,  or  other  municipal  corporation,  any  manner  or  for  any  purpose,  to  an 

shall  be  allowed  to  become  indebted  in  any  amount  in  the  aggregate  exceeding  two  pel 
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which  it  is  held  that  a  city  whose  indebtedness  has  reached  the 
limit  cannot  create  a  further  debt  even  for  necessaries.^ 

The  Constitution  of  Pennsylvania  provides  that  **  The  debt  of  any 
city,  except  as  herein  provided,  shall  never  exceed  seven  per  centum 
upon  the  assessed  value  of  the  taxable  property  therein."  The  city 
of  Erie  made  a  contract  with  private  persons  for  the  erection  of  a 
market-house,  by  the  terms  of  which  the  city  agreed  to  pay  for 
twenty-five  years  a  rental  of  $1500  per  annum.  A  bill  in  equity 
was  filed  by  taxpayers  stating  the  above  contract,  also  that  the 
indebtedness  of  the  city  was  ahready  in  excess  of  the  seven  per 
centum  limit,  and  prayipg  for  an  injunction  to  restrain  the  city 
from  paying  any  money  on  the  said  contract.  The  defendant  filed 
a  general  demurrer.  As  it  did  not  appear  upon  the  face  of  the  bill 
that  the  annual  revenue,  after  meeting  the  other  municipal  liabili- 
ties, was  sufficient  to  meet  the  proposed  contract  liability,  the  court 
held,  on  the  facts  before  it,  that  the  contract  created  an  indebtedness 
in  violation  of  the  Constitution,  and  granted  the  injunction.* 

§  136  a.  Same  Bnbjeot.  —  Under  the  constitutional  provisions  in 
Iowa,  Illinois,  Indiana  and  Pennsylvania,  referred  to,  it  is  held 

centum  on  the  value  of  the  taxable  prop-  faith  intends  to  levy  therefor,  such  con- 

erty  within  such  corporation,  to  be  ascer-  tract  does  not   constitute  the  incurring 

tained  by  the  last  assessment  for  State  and  of  indebtedness  within  the  meaning   of 

county  taxes  previous  to  the  incurring  of  the  constitutional  provision  limiting  the 

such  indebtedness ;  and  all  bonds  or  ob-  power  of  municipal  corporations  to  con- 

ligations  in  excess  of  such  amount,  given  tract  debts.'*    And  adds :  **  This,  we  hesi- 

by  such  corporation,  shall  be  void."    The  tate    not  to   say,  is  a  sound    constitu- 

provisions  as  to  the  limit  of  municipal  in-  tional  interpretation,  and  in  a  similar  case 

debtedness  in  the  Constitutions  of  Illinois  might  well  be  adopted  in  the  construction 

and  Indiana  were  probably  copied  from  of  our  own  Constitution.    If  the  contracts 

the  Constitution  of  Iowa.     See  Prince  v.  and  engagements  of  municipal   corpora- 

Quincy,  105  III.  215;  Valparaiso  v.  Gard-  tions  do  not  overreach  their  current  reve- 

ner,  97  Ind.  1,  9.  nues,  no  objections  can  lawfully  be  made 

1  Sackett  v.  New  Albany,  88  Ind.  473.  to  them,  however  great  the  indebtedness 
This  case  was  substantially  like  Prince  v.  of  such  municipalities  may  be  ;  for  in 
Quincy,  105  III.  183,  and  Prince  v.  such  case  their  engagements  do  not  ex- 
Quincy,  105  III.  215,  and  the  decision  tend  beyond  their  present  means  of  pay- 
was  the  same.  See  also  Valparaiso  v.  ment,  and  so  no  debt  is  created."  So  a 
Gardner,  97  Ind.  1.  contract  entered  into  by  a  city  for  the 

^  Appeal  of  City  of  Erie,  91  Pa.  St.  building  of  a   sewer,  whereby  the  con- 

898.     In  giving  the  opinion  of  the  court  tractor  agrees  to  accept,  in  full  satisfac- 

Chrdon,  J.,  quotes  the  following  from  Grant  tion  for  the  whole  work,  certificates  of  as- 

V.  Davenport,  86  Iowa,  896:    "When  a  sessment  made  upon  the  property  adja- 

contract  made  by  a  municipal  corporation  cent  to  the  sewer,  held  not  to  create  a  deU 

pertains  to  its  ordinary  expenses,  and  is,  against  the  city,  and  so  not  to  be  within 

together  with  other  Uke  expenses,  within  the  constitutional  prohibition.    Davis  v, 

the  limit  of  its  current  revenues  and  such  DesMoines,  71  Iowa,  500. 
tpedal  taxes  as  it  may  legally  and  in  good 


206  MUNICIPAL  CORPORATIONS.  §  136  h 

that  a  corporation  may  make  a  coDtract  (at  least  for  necessaries) 
covering  a  series  of  years,  upon  which  an  obligation  to  pay  may 
arise  from  year  to  year  as  the  thing  contracted  for  is  furnished ;  and 
in  such  case,  the  whole  amount  which  may  ultimately  become  due 
does  not  constitute  a  debt  within  the  constitutional  prohibition.  But 
in  order  to  ascertain  whether  the  corporation  by  such  contract  is 
transgressing  the  limit,  regard  is  had  only  to  the  amount  which  may 
fall  due  within  a  certain  year  or  other  period ;  and  if  the  revenues 
for  that  year  or  other  period  are  sufficient,  over  and  above  the  pay- 
ment of  the  other  expenses,  to  pay  such  amount,  there  is  no  debt 
incurred  within  the  constitutional  prohibition.^ 

§  136  b.  City  Stook  in  Sinking-Fond  not  a  Debt.  —  The  Con- 
stitution of  New  York  (sec.  11,  art  8)  was  in  1884  amended,  inter 
alia,  by  ordaining  that  "  No  county  containing  a  city  of  over  one 
hundred  thousand  inhabitants,  or  any  such  city,  shall  be  allowed  to 
become  indebted  for  any  purpose  or  in  any  manner  to  an  amount 
which,  including  existing  indebtedness,  shall  exceed  ten  per  centum 

^  Grant  v.  Davenport,   36  Iowa,  896  r.  San  Jose,  29  Cal.  180;  Niles  v.  Niles,  11 

(water  supply);    £.  St.   LfOuis  v.  E.  St.  Am.  &  Eng.  Corp.  Cases,  299. 
Louis,  &c.  Co.,  98  111.  415  (gas  supply);         A  statute  in  Nebraska  provided  that 

Valparaiso  V.  Gardner,  97  Ind.  1  (water  "it  shall  not  be  lawful  for  any  warrants 

supply);  Appeal  of  City  of  Erie,  91   Pa.  to  be  issued  for  any  amount  exceeding  in 

St.  898,  semble  (city  market-house).  the  aggregate  the  amount  levied  by  tax  for 

Compare  Coulson  v,  Portland,  Deady,  the  current  year."    The  county  commia- 

481,  where   the  debt  was  for  a  railroad  sioners  after  the  exhaustion  of  the  le?y 

subsidy,  and  it  seems  there  would  have  allowed  claims  against  the  county,  and 

been  an  ahsohUe  debt  for  the  whole  amount  levied  a  tax  under  the  name  of  a  "  sink- 

immediately,  ihongh'piijeLhle  in futuro.  ing-fund  tax"  for  their   payment      The 

In  Jacksonville  Ry.  Co.  v.  City  of  Jack-  tax  was  held  illegal,  beoause  under  the  le- 

sonville,   114  111.   562  (1885),  an  assess-  gislation  of  the  State  a  sinking-fund  tax  is 

ment  had  been  made  by  the  municipal  au-  authoiized  only  in  the  case  of  loans,  and 

thorities,  pursuant  to  statute,  against  the  an  audited  claim  is  not  a  loan.      U.  P.  R. 

property  of  the  railway  company  for  its  R.  Co.  v,  Buffalo  County,  9  Neb.  449. 
ratable  portion  of  the  estimated  cost  of  a         A  city  council  in  Ohio  was  authorized 

fiavement,  the  construction  of  which  was  to  levy  not  to  exceed  fifteen  mills  on  the 

proposed  and  authorized.    The  municipal  dollar  for  all  municipal  purposes.     It  first 

ordinance  which  authorized  the  construe-  levied  for  fifteen  mills,  and  later  made  an 

tion  and  assessment  contained  a  provision  additional  levy  of  two  mills  for  the  same 

that  the  part  of  the  cost  of  the  pavement  year.     The  additional  levy  of  two  mills 

that  would  fall  on  the  city  should  be  raised  was  held  void.     In  1874  the  same  city 

by  general  taxation.     In  a  proceeding  to  council  had  authority  to  make  the  same 

review  the  validity  of  the  assessment,  the  levy  as  in  1871.    It  first  levied  ten  and 

railway  company  offered  to  show  that  the  five-tenths  mills,  and  later  made  an  addi- 

city  was  already  indebted  in  excess   of  tional  levy  of  sixteen  mills.     The  addi- 

the  constitutional  limit.    The  court  held  tional  levy  of  sixteen  mills  was  held  void 

that  as  the  ordinance  did  not  create  a  debt  throughout,    Cummings  v.  Fitch,  40  Ohio 

it  did  not  violate  the  constitutional  pro-  St.  56. 
vision.  See  supra,  sec.  180,  note;  Wallace 
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of  the  assessed  valuation  of  the  real  estate  of  such  county  or  city 
subject  to  taxation,  as  it  appeared  by  the  assessment  rolls  of  the 
said  county  or  city  on  the  last  assessment  for  State  or  county  taxes 
prior  to  the  incurring  of  such  indebtedness ;  and  all  indebtedness  in 
excess  of  such  limitation,  except  such  as  may  now  exist,  shall  be 
absolutely  void,  except  as  herein  otherwise  provided.  No  such 
county  or  such  city  whose  present  indebtedness  exceeds  ten  per 
centum  of  the  assessed  valuation  of  its  real  estate  subject  to  taxa- 
tion shall  be  allowed  to  become  indebted  in  any  further  amount 
until  such  indebtedness  shall  be  reduced  within  such  limit"  Con- 
struing this  provision,  it  was  held  by  the  Court  of  Appeals  that 
**  city  stock "  of  the  cUy  of  New  York  held  by  the  Commissioners  of 
the  Sinking  Fund  for  that  city  is  not  an  indebtedness  of  the  city 
within  the  meaning  of  the  constittUional  provision,  since  such  city 
stocks  are  not  debts  which  the  municipality  can  be  called  upon  to 
pay,  and  that  the  indebtedness  referred  to  in  the  Constitution  is  an 
indebtedness  to  be  met  in  the  future  by  taxation.^ 

§  137  (89).  Llabttities  ex  delicto.  —  A  restrictive  provision  in  a 
city  charter,  that  the  "  council  shall  not  create  or  permit  to  accrue 
any  debts  or  liabilities  which  shall  exceed  "  a  specified  sum,  unless  a 
certain  course  be  pursued  by  the  council  and  approved  by  a  vote  of 
the  people,  has  been  considered  to  have  tio  relation  to  liabilities 
arising  ex  delicto,  or  to  those  which  the  law  may  cast  upon  the  cor- 
poration, and  to  apply  at  most  only  to  contracts  or  liabilities  volun- 
tarily created.  The  court,  indeed,  seems  to  consider  the  provision 
as  directory  simply,  and  not  as  a  limitation  on  the  power  of  the 
council  to  create  debts.^  The  provision  in  the  Constitution  of  Iowa 
referred  to  in  a  preceding  section,  although  it  is  construed  by  the 
Supreme  Court  of  the  State  to  fix  an  absolute  limit  to  the  amount 
of  iudebtedness  which  a  municipality  has  the  power  to  incur,^  is  by 


^  Bank  for  Savings  r.  Grace,  Mayor,  &c. 
of  New  York,  102  N.  Y.  818.  After  re- 
ferring to  the  constitutional  amendment 
and  reviewing  the  legislation  respecting  the 
sinking  fund  of  the  city  of  New  York,  the 
court  said:  "This  construction  cannot 
lead  to  a  diversion  of  the  sinking  fund,  bnt 
to  the  accomplishment  of  its  object.  It  sat- 
isfies also  the  intent  of  the  constitutional 
prohibition.  That  is  aimed  at  an  actual, 
not  a  theoretical  indebtedness,  —  at  a  sub- 
stantial liability  which  can  be  discharged 
only  by  the  enforcement  of  a  tax  or  an 
assessment  which,  when  levied,  will  be  a 


charge  upon  the  taxpayer  and  a  burden 
for  him  to  remove  ;  not  a  formal  obliga- 
tion which  may  remain  as  evidence  of  a 
once  f'xisting  debt,  bnt  which  can  in  no 
way  be  regarded  as  a  present  debt  to  be  en- 
forced, and  which,  if  not  before  cancelled 
in  the  discretion  of  the  commissioners, 
becomes  waste  paper  by  the  mere  efflux  of 
time." 

2  McCracken  v.  San  Francisco,  16  CaL 
591  (1860);  mpra,  sec  184  a. 

*  French  v.  Burlington,  42  Iowa,  614 
(1876);  fitpra,  sec.  185. 
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the  same  court  held  to  have  no  application  to  liabUUies  arising  in 
tort ;  and  it  is,  therefore,  no  defence  in  an  action  against  the  muni- 
cipality for  damages  caused  by  a  defective  street  or  sidewalk  that  it 
was  indebted  at  the  time  of  the  accident  up  to  or  beyond  the  con- 
stitutional limit.^ 

§  138  (90).  Umitation  on  State  Indebtedneu.  —  Constitutional 
limitations  on  State  indebtedness  apply  to  the  State  alone,  and  not  to 
her  political  and  municipal  subdivisions.^  A  legislative  provision 
prohibiting  the  city  authorities  from  incurring  an  indebtedness 
beyond  a  designated  amount  does  not  apply  to  the  legislature 
of  the  State ;  and  the  latter  may,  of  course,  by  a  subsequent  act, 
authorize  an  increase  of  the  amount.^ 

§  139  (91).  Rewards  for  Apprehension  of  Offenders.  —  The  govern- 
ing body  of  a  municipal  corporation  (which  has  express  power  to  pro- 
tect the  property  and  promote  the  welfare  of  its  inhabitants)  may,  it 
has  been  held,  ofTer  a  reward  for  the  detection  of  offenders  against 
the  general  safety  of  its  people,  as,  for  example,  those  guilty  of  the 
crime  of  arson  within  the  corporate  limits.^  The  contrary  doctrine 
has  also  been  held.^    If  the  reward  be  offered  by  the  mayor  of  a 


1  Bartle  v,  Des  Moines,  38  Iowa,  414 
(1874);  Rice  v,  Des  Moines,  40  Iowa,  688 
(1875);  supra,  sec.  134  a. 

>  PaUison  v.  Supervisors,  18  Cal.  175 
(1869);  Cass  v,  DiUon,  2  Ohio  St.  607 
(1853);  Slack  «.  Railroad  Co.,  13  B.  Mon. 
16  ;  Clark  v.  Janesville,  10  Wis.  136  ; 
Prettyroan  v.  Supervisors,  19  111.  406.  A 
constitutional  provision  that  "the  State 
shall  never  be  a  party  to  carrying  on  any 
works  of  internal  improvement "  does  not 
disable  the  legislature  from  authorizing 
municipalities  and  counties  to  subscribe  for 
the  stock  of  railway  companies  and  issue 
their  bonds  to  pay  therefor.  Comm*rs  v. 
Miller,  7  Kan.  479  (1871);  s.  c.  12  Am. 
Rep.  425.  See  People  v.  Supervisors,  16 
Mich.  254,  and  Mr.  Justice  L<nve*a  indi- 
vidual opinion  —  not  the  court's  —  in 
State  e.  County  of  Wapello,  18  Iowa,  888, 
418-422 ;  Dubuque  County  v.  Railroad 
Co.,  4  G.  Greene  (Iowa),  1;  Dean  v.  Madi- 
son, 7  Wis.  688. 

•  Amey  v.  Allegheny  City,  24  How. 
(U.  S.)  364  (1860).  Construction  of  par- 
ticular limitation.  Ih.  See,  on  the  gen- 
eral subject,  Wallace  v.  Mayor,  29  Cal. 


180;  Wyncoop  v.  Society,  10  Iowa,  185; 
Rice  V.  Keokuk,  15  Iowa,  579;  Gibbon  v. 
Railroad  Co.,  86  Ala.  410;  Foote  v,  Sa- 
lem, 14  Allen,  487;  Dunnovan  v.  Green, 
57  111.  63. 

*  York  V,  Forscht^  28  Pa.  St.  891 
(1854) ;  Crawshaw  v.  Roxbury,  7  Gray, 
374  (1856).  An  offer  of  a  reward  is  rev- 
ocable at  any  time  before  its  terms  have 
been  complied  with,  and  may  be  revoked 
in  the  same  manner  in  which  it  was  made, 
yet  it  is  immaterial  that  the  claimant  of 
the  reward  was  ignorant  of  its  withdrawal. 
Shuey  v.  United  States,  92  U.  8.  73 
(1875).  Such  an  offer  is  not  void  for  am- 
biguity, and  entitles  a  person  to  the  re- 
ward who  gives  information  to  the  police 
officers  of  the  city  upon  which  the  incen* 
diary  is  arrested,  he  being  afterwards  con- 
victed. 

*  The  power  of  towns  in  Maine  to  offer 
rewards  denied.  Gale  v.  South  Berwick, 
51  Me.  174.  See  Lee  v,  Fleminsborg,  7 
Dana,  59,  and  Loveland  v.  Detroit,  41 
Mich.  367.  In  Iowa  it  is  held  that  "  in 
the  absence  of  express  sUUiUory  authority 
a  city  has  no  power  to  offer  a  reward  for 
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city  which  has  such  power,  it  may  be  ratified  by  the  city  council 
subsequently,  and  is  binding  upon  the  city,  though  not  so  ratified 
until  after  the  performance  of  the  service  for  which  the  reward  is 
claimed.^  A  promise  to  reward  an  officer  for  doing  that  which, 
without  such  reward,  it  was  his  duty  to  do,  is  void.  Such  a 
promise  is,  on  general  principles,  withovi  consideration,  if,  indeed, 
it  be  not  illegal.*  Therefore,  a  watchman  of  a  city,  who,  while  in 
the  discharge  of  his  duty  as  such,  discovers  a  person  in  the  act 
of  committing  a  crime,  cannot  recover  from  the  city  a  reward 
offered  by  it.® 

§  140  (92).  Public  Buildings.  —  Power  to  the  officers,  or  to  one 
of  the  departments  of  a  municipal  corporation,  to  'provide  for  repairs 
to  public  buildings,  does  not  give  authority  to  erect  a  new  building, 

the  apprehension  of  criminals,  such  power  any  town,  to  offer  and  pay  from  the  treas- 

not  being  included  in  the  general  author-  ury  of  such  city  or  town  a  suitable  reward, 

ity  given  to  the  city  council  to  pass  ordi-  not  exceeding  $300,  for  apprehending  and 

nances  for  the  preservation  of  peace  and  securing  a  person  charged  with  a  capital 

good  order  in  the  city."    Hawk  v,  Marion  or  other  high  crime,  any  city  or  town  may 

Co.,  48  Iowa,  472;  Hanger  v.  Des  Moines,  be  bound  by  an  offer  of  a  reward  in  such 

52  Iowa,  193;  s.  c.  9  C.  L.  J.  478.     So  in  cases  ;  and  any  person  who  performs  the 

KerUucky.     Patton  v.  Stephens,  14  Bush  service,  relying  upon  such,  offer,  may,  in 

(Ky.),  824,  where  the  court  says,  "The  action  of  assump^,  recover  the  amount 

power  to  pass  all  needful  by-laws  and  ordi-  offered  of  such  city  or  towr*.     Janvrin  v. 

nances  for  the  due  and  effectual  adminis-  Exeter,   48  N.    H.  83.      If  two  pei'sons 

tration  of  justice  in  said  city,"  and  to  jointly  perform  the  service  they  must  be 

"legislate  upon  all   subjects   which  the  joined  as  plaintiffs.     lb.     Requisites  of 

good   government  of  said    city   shall  re-  declaration  where  reward  is  offered  by  a 

quire,"  does  not  authorize  an  appropria-  town,  see  Codding  v,  Mansfield,  7  Gray, 

tion  of  money  to  eii/orce  laws  of  the  Com'  272.     In  order  to  recover  the  reward  the 

montcealth,  wherein  every   other  commn-  plaijUiff  must  in  general  prow  perfwm^ 

nity  thereof  has  the  same  interest.      In  ance  according  to  the  terms  of  the  adver- 

New  Hampshire   the  |)ower  to  offer  re-  tisement.    See  Neville  v.  Kelly,  12  C.  B. 

wards    for   offenders    is    conferred    upon  N.  a.  740;  Smith  v.  Moore,  1  C.  B.  43S; 

towns  by  statute.     It  is  there  held  that,  Thatcher  v,  England,  3  C.  B.  254;  Eng- 

under  the  statute,   a  reward   cannot  be  land  v.  Davidson,  11  A.  &  E.  856;  Lan- 

claimed  for  services  rendered  before  it  is  caster  v,  Walsh,  4  M.  &  W.  16;   Fallick 

offered.     Abel  v.  Pembroke,  61  N.  H.  357.  v.  Barber,  1  M.  AS.  108;   Williams  v. 

The  Constitution  of  ^/oruia  authorizes  the  Carwanline,   4  B.  &  Ad.  621;  Tamer  v. 

imposition  of  taxes  for  **  corporation  pur-  Walker,  L.  R.  1  Q.  B.  641 ;  s.  c.  L.  R.  2 

poaes  and  for  no  other  purpose,"  and  the  Q.  B.  301. 

courts  there  hold  that  cities  are  not  liable  ^  Stotesbury  v.   Smith,   2  Burr.    924  ; 

to  pay  rewards  offered  for  the  detection  Harris  v,   Watson,    Peake,  72  ;  3   Kent 

and  punishment  of  criminals.     Murphy  v.  Com.    185;    Stilk  v.  Myrick,  2  Campb. 

Jacksonville,  18  Fla.  818.     A  county  in  317  ;  Bridge  v.  Cage,  Cro.  Jac.  103.     See 

Indiana  has  no  such*  power.      Board  of  chapter  on  Corporate  Officers,  post,  sees. 

Commissioners  v.  Bradford,  72  Ind.  455.  233,  234. 

*  Crawshaw  «.  Roxbury,  supra.    Under  '  Pool  i;.  Boston,  5  Cush.  219  (1849) ; 

a  statute  authorizing  the  mayor  and  city  Gilmore  v,  Lewis,  12  Ohio,  281  ;  Means  v. 

cooncil  of  any  city,  or  the  selectmen  of  Hendershott,  24  Iowa,  78 ;  chap.  ix.  pott, 
VOL.  I.  — 14 
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and  certainly  not  a  large  and  expensive  edifice.^  But  power  to  a 
municipal  corporation  to  build  or  repair  carries  with  it  the  right  to 
determine  plan  and  mode.* 

^  Peterson  v.  Mayor,  &c.,  17  N.  Y.  inhabitants.  .  .  .  There  is  no  lack  of  au- 
449,  455,  per  Denio,  J.  Contract  between  thority  for  allowing  municipal  corpora- 
city  and  county  in  respect  to  public  build-  tions  to  aid,  or  in  some  cases  to  establish, 
ings.  Bergen  v.  Clarkson,  1  Halst.  (N.J.)  improvements  which  are  not  purely  for 
352  (1796) ;  De  Witt  r.  San  Francisco,  2  municipal  purposes.  ...  It  is  also  very 
Cal.  289  (1852).  In  Georgia  it  has  been  common  both  in  this  country  and  in  Eng- 
held  that  the  power  to  build  a  school-house  land,  from  which  we  have  drawn  the  prin- 
is  within  the  scope  of  the  general  power  ciples  of  our  common  law,  for  cities,  in 
of  a  municipal  corporation  in  that  State,  building  their  municipal  buildings,  to 
without  express  authority,  unless  the  char-  furnish  accommodations,  gratuitously  or 
ter  forbids.  Cartersville  v.  Baker,  78  Ga.  otherwise,  for  public  officers  and  bodies 
686.  which  do  not  represent  the  city.  .  .  • 

2  Ely  ».  Rochester,  26  Barb.  183  ;  Bell  The  question  whether  the  city  of  Saginaw, 
V,  Platteville,  71  Wis.  139.  An  unre-  which  must,  at  the  present  ratio  of  tax- 
stricted  power  to  purchase  real  estate  for  acion,  bear  about  one-fifth  of  the  expense 
the  erection  of  public  buildings  held  to  of  a  court-house,  may  be  authorized  to 
give,  by  implication,  the  exclusive  right  raise  money  enough  to  build  the  whole  of 
to  the  City  Council  to  determine  the  ex-  it,  does  not  therefore  seem  to  be  so  much 
pediency  of  purchasing,  the  power  to  pur-  whether  it  can  raise  anything  more  than 
chase  on  credit  and  to  issue  bonds  for  the  its  ratable  proportion  for  what  is  not 
purchase  money.  Richmond  v.  McGirr,  strictly  a  munici[Mil  purpose,  but  bow 
78  Ind.  192  (1881) ;  ante,  sees.  119,  124,  much  it  can  raise  without  violating  prin- 
125.  As  to  power  to  build  towi^house,  ciple.  It  seems  to  us  that  if  the  door  can 
French  v.  Quincy,  8  Allen,  9.  Incidental  be  opened  at  all,  this  is  not  a  matter  for 
power  to  provide  suitable  accommodations  the  courts  to  decide.  The  legislature  can- 
for  the  transaction  of  the  business  of  the  not  compel  a  city  to  be  generous  to  the 
corporation.  People  v.  Harris,  4  Cal.  9  ;  State  or  county  ;  but  we  do  not  think  the 
see  Vanover  v,  Davis,  27  Ga.  854  ;  chapter  Constitution  forbids  a  city  —  if  authorized 
on  Corporate  Property,  post.  In  Callam  by  statute  —  from  determining  for  itself 
V.  Saginaw,  50  Mich.  7,  a  taxpayer  filed  a  whether  such  an  investment  of  city  money 
bill  for  an  injunction  to  restrain  the  issue  for  purposes  in  which  the  city  is  directly 
of  bonds  of  the  city  of  Saginaw  to  pay  for  concerned  in  part,  will  not  be  wise  and 
the  erection  of  a  court-house  for  the  couivly  profitable.  If  it  may  put  up  handsome 
at  the  sole  expense  of  a  city,  under  an  instead  of  mean  buildings  for  its  own  uses, 
act  axUhorizing  such  action.  The  court,  and  may  accommodate  the  county  in  thoee 
Campbell,  J.,  said  :  "  It  is  claimed,  and  is  buildings  upon  as  easy  terms  as  it  chooses, 
tnie,  that  the  legislature  cannot  coinpel  a  we  do  not  see  that  what  is  now  proposed 
city  to  hear  the  whole  expense  of  county  involves  substantially  any  very  different 
buildings  (see  ante,  sees.  72,  78).  .  .  .  The  principle."  The  action  of  the  court  below 
question  therefore  arises  whether  a  city  in  dismissing  the  bill  was,  however,  re- 
can  be  authorized  to  raise  by  corporate  versed  on  other  grounds, 
funds  and  taxes  the  entire  money  required  Council  have  power  to  fit  up  and  fur- 
for  a  conrt-house  for  the  county.  .  .  .  nish  the  room  in  which  they  meet,  and 
No  precedents  have  been  found  precisely  the  court  refused  to  enjoin  them  from  fur- 
analogous.  The  power  is  rested  by  the  nishing  the  council  chamber  with  por- 
defence  on  the  validity  of  city  expend-  traits  of  the  govemora  of  the  State, 
itures  for  purposes  of  a  public  character  Reynolds  v.  Mayor  of  Albany,  8  Barb. 
which  make  a  city  more  desirable  as  a  697 ;  People  r.  Harris,  4  Cal.  9 ;  but  see 
residence,  promote  its  improvement  and  Hodges  v.  Buffalo,  2  Denio,  110 ;  Stetson 
the  increase  of  its  taxable  property,  and  v,  Kempton,  13  Mass.  272  (1816),  p$r 
add  to  the  comforts  or  prosperity  of  its  Parker,  C.  J.   Proper  uses  of  public  build- 
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§  141  (93).  Police  Powers  and  Regulations.  —  Many  of  the 
powers  exercised  by  municipalities  fall  within  what  is  known  as 
the  pdiee  power  of  the  State,^  and  are  delegated  to  them  to  be 
exercised  for  the  public  good.  Of  this  nature  is  the  authority  to 
suppress  nuisances,  preserve  health,  prevent  fires,  to  regulate  the 


ings.  Scoiield  o.  School  District,  27 
Conn.  499  ;  French  v,  Quincy,  3  Allen,  9. 
Market  Houses,  post,  sees.  380-3S6,  662, 
(548.  Equity  will  not  interfere  to  prevent 
the  erection  of  suitable  public  buildings 
unless  the  provisions  of  the  charter  forbid. 
Torrent  v.  Muskegon,  47  Mich.  116. 

In  organizing  a  county  the  legislature 
may  delegate  the  authority  to  locate  the 
county  sent  to  the  county  commissioners. 
Rice  V,  Shuey,  5  N.  W.  R.  436.  But  the 
county  seat  cannot  be  changed  at  the 
will  of  the  county  board  after  they  have 
canvassed  the  vote  and  located  it  in  ac- 
cordance with  the  result.  People  v.  Ben- 
zie Co.,  41  Mich.  6  ;  Attorney-General  v. 
Lake  Co.,  33  Mich.  289  ;  Attorney-General 
V.  Benzie,  84  Mich.  211. 

*  Ante,  chap,  iv.  The  power  of  a  corpor- 
ation to  exercise  police  Jurisdiction  is  a 
power  delegated  by  the  State.  Cranston  v. 
Atigusta,  61  Ga.  672.  The  police  power  of 
a  State  is  not  impaired  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States.  Barbier  v.  Connolly,  118 
U.  S.  27  (1885).  Ordinance  of  San  Fran- 
cisco prohibiting  washing  and  ironing  in 
public  laundries  within  a  specified  district, 
from  ten  o'clock  at  night  to  six  in  the 
morning  held  valid  under  the  police  power. 
8.  p.  Soon  Hing  v.  Crowley,  113  U.  S. 
703  (1885).  See  full  discussion  in  New 
Orleans  Gas  Co.  v.  Lousiana  Light  Co., 
115  U.  S.  650,  661  (1885)  ;  Butchers' 
Union  Co.  v.  Crescent  City,  &c.  Co.,  Ill 
U.  8.  746  (1883)  (Slaughter-house  case). 

An  act  prohibiting  the  manufacture  and 
sale  of  oleomargarine  or  keeping  the  same 
with  intent  to  sell,  is  valid  as  a  legitimate 
exercise  of  the  police  power  of  the  State, 
ajid  is  not  in  conflict  with  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Powell  V.  Commonwealth,  114  Pa.  St.  266 
(1886).  Affirmed  by  Supreme  Court  of 
the  United  Stotes,  127  U.  S.  678  (1888); 
s.  P.  State  V,  Addington,  77  Mo.  110 
(1882).  Contra:  People  p.  Marx,  99 
K.  Y.  877.     See,  also.  Matter  of  Jacobs, 


98  N.  Y.  98  (1885)  (prohibiting  manufac- 
ture of  cigars  in  tenement  houses)  ;  and 
the  views  of  Mr.  Justice  Field  in  Munn  v, 
Illinois,  94  U.  S.  113,  142  (1876),  and  in 
Powell  t;.  Pennsylvania,  127  U.  S.  687. 
We  cannot  refrain  from  expressing  our 
full  concurrence  in  the  views  and  conclu- 
sions of  the  Court  of  Appeals  of  New  York 
in  The  People  v.  Marx,  supra.  It  will  not 
escape  observation  that  the  Court  of  Ap- 
peals of  New  York  and  the  Supreme  Court 
of  Pennsylvania  reached  opposite  conclu- 
sions on  a  question  relating  so  vitally  to 
the  natural,  inalienable,  and  primordial 
rights  of  the  citizen.  The  judgment  of 
the  Supreme  Court  of  Pennsylvania  sus- 
taining the  Act  of  1886,  was  affirmed  by 
the  Supreme  Court  of  the  United  States  ; 
and  on  like  grounds,  if  the  New  York 
statute  (which  was  in  judgment  in  the 
case  of  The  People  v,  Marx)  had  been 
before  the  Supreme  Court  of  the  United 
States,  its  validity  would  have  been  up- 
held, nnless  t*he  Supreme  Court  had  fol- 
lowed the  judgment  of  the  Court  of 
Appeals.  We  have,  at  all  events,  that 
which  is  regarded  as  a  fundamental  right 
in  New  York  considered  not  to  be  such  in 
Pennsylvania.  The  Pennsylvania  Act  of 
1885,  under  which  Powell  was  convicted, 
makes  the  manufacture  and  sale  of  oleo- 
margarine, though  open  and  unconcealed, 
a  crime.  We  cannot  but  express  our  re- 
gret that  the  Constitution  of  any  of  the 
States,  or  that  of  the  United  States,  ad- 
mits of  a  construction  that  it  is  competent 
for  a  State  legislature  to  suppress  (instead 
of  regulating)  under  fine  and  imprison- 
ment the  business  of  manufacturing  and 
selling  a  harmless,  and  even  wholesome, 
article,  if  the  legislature  chooses  to  affirm, 
contrary  to  the  fact,  that  the  public  health 
or  public  policy  requires  such  suppression. 
The  record  of  the  conviction  of  Powell  for 
selling  without  any  deception  a  healthful 
and  nutritious  article  of  food  makes  one's 
blood  tingle. 
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use  and  storing  of  dangerous   articles,  to   establish   and  control 
markets,  and  the  like.     These  and  other  similar  topics  will  be  con- 
sidered in  appropriate  places.     But  it  may  here  be  observed  that 
every  citizen  holds  his  property  subject  to  the  proper  exercise  of 
this  power,  either  by  the  State  legislature  directly,  or  by  public 
or  municipal  corporations  to  which  the  legislature  may  delegate  it.^ 
Laws  and  ordinances  relating  to  the  comfort,  health,  convenience, 
good  order,  and  general  welfare  of  the  inhabitants  are  comprehen- 
sively styled,  "  Police   Laws  or  Regulations."     It  is  well  settled 
that  laws  and  regulations  of  this  character,  though  they  may  dis- 
turb the  enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensation  for  such  disturbances. 
They  do  not  appropriate  private  property  for  public  use,  but  simply 
regulate  its  use  and  enjoyment  by  the  owner.     If  he  suffers  injury, 
it  is  either  damnum  absque  injuria,  or,  in  the  theory  of  the  law,  he 
is  compensated  for  it  by  sharing  in  the  general  benefits  which  the 
regulations   are   intended  and  calculated  to  secure.     The   citizen 
owns  his  property  absolutely,  it  is  true ;  it  cannot  be  taken  from 
him  for  any  private  use  whatever,  without  his  consent,  nor  can  it 
be  taken  for  any  public  use  without  compensation ;  still  he  owns  it 
subject  to  this  restriction,  namely,  that  it  must  be  so  used  as  not 
unreasonably  to  injure  others,  and  that  the  sovereign  authority  may. 
by  police  regulations,  so  direct  the  use  of  it  that  it  shall  not  prove 
pernicious  to  his  neighbors,  or  the  citizens  generally.     These  reg- 
ulations rest  upon  the  maxim,  Salvs  populi  suprenia  est  lex.     This 
power  to  restrain  a  private  injurious  use  of  property,  is  essentially 
different  from  the  right  of  eminent  domain.     It  is  not  a  taking  of 
private  property  for  public  use,  but  a  salutary  restraint  on  a  nox- 
ious  use   by  the   owner,  contrary  to  the  maxim.  Sic  utere  tuo  nt 
alienum  non  IcedasJ^ 

1  McKibbin  v.   Fort  Smith,   85  Ark.  Boston,   100  Mass.  544;  Cobb  v.  Boston, 

852;  Textor  V.  Baltimore  &  0.  R.  R.  Co.,  112  Mass.  181;   Bancroft  v.  Cambridge, 

59  Md.  68  (gates  at  railroad  crossings).  126  Mass.  488;    Welch  v.  Boston,    126 

3  Baker  V.  Boston,  12  Pick.  184  (1881)  Mass.    442;    Little   Rock  v.    Barton,   83 

(as  to  nuisances);   Wadleigh  v.  Gillman,  Ark.    486,    citing    and    approving    text. 

12  Me.   408   (as  to    wooden    buildings);  Hollingsworth  v.    Parish  of   Tensas,    17 

Vanderbilt  v.  Adams,  7  Cow.    849  (as  to  Fed.  Rep.  109  ;  Coates  v.  Mayor,  Ac.    of 

harbor  regulations,  where  the  general  prin-  New  York,  7  Cow.  686  (1826)  (as  to  ordi- 

ciple  upon  which  police  laws  rest  is  very  nance    prohibiting   the  interment  of  the 

satisfactorily    discussed    by    Woodworth,  dead  within  the  city);  Goszler  v.  George- 

J.);  Commonwealth  v.  Alger,  7  Gush.  58,  town,  6  Wheat  598  (as  to  power  to  grade). 

84  (valuable  opinion  by  Shaw,  C.  J,);  The  power  to  regulate   the  keeping  of 

Fisher  p.  McGirr,   1  Gray,  1;   Common-  dogs  and  to  enforce  such   regulations  by 

wealth  V.  Tewksbury,  11  Met  55;  Salem  forfeitures,  fines,  and  penalties  is  recog- 

r.  Eastern  Railroad,  98  Mass.  481;  Water-  nized  as  one  within    the    police   power, 

town  V,  Mayo,  109  Mass.  816;  Dingley  v.  City  of  Faribault  ».  Wilson,  84  Minn,  254. 


§  142           POLICE  power;  constitutional  control.  *  213 

§  142.   Subject  to   Federal    Conatitation.  —  All-embracing  and 

penetrating  as  the  police  power  of  the  State  is,  and  of  necessity 
must  be,  it  is  nevertheless  subject,  like  all  other  legislative  powers,  to  the 

The  l^giBlatare  may,  it  seems,  |mi8S  an  act  *  to  be  protected  did  not  constitute  a  body 

limUing  the  height  of  dtoeUiang-houHS  in  politic     Ih,     A   power   "to   make   and 

cities.    The  New  York  act  of  1885  con-  establish  roles  for  the  regulation  of  jut 

strued  not  to  extend  to  buildings  designed  or  bay  windows  **  does  not  authorize  the 

for  hotels.     People  v.  D'Oench,  111  N.  Y.  council  to  pass  an  ordinance  granting  per- 

359  (1888).  mission  to  an  individual  to  construct  a 

In  the  case  of  the  Boston  Beer  Co.  v.  bay  window  projecting  beyond  the  build- 
Massachusetts,  97  U.  S.  25  (1877),  Mr.  ing  line.  Reimer's  Appeal,  100  Pa.  St 
Justice  Bradley,  speaking  for  the  court,  182.  See  poet,  sees.  660,  784. 
said:  '*  Whatever  differences  of  opinion  Speaking  of  turnpike  acte,  paving  acts, 
may  exist  as  to  ^  extent  and  boundaries  &c..  Lord  Kenyon,  in  the  case  of  the  Gov- 
of  the  police  power,  and  however  difficult  emor  &c.  v.  Meredith,  4  Term  Rep.  790, 
it  may  be  to  render  a  satisfactory  defini-  796,  says:  "Some  individuals  suffer  an 
tion  of  it,  there  seems  to  be  no  doubt  that  inconvenience  under  all  these  acts  of  par- 
it  does  extend  to  the  protection  of  the  liament;  but  the  interests  of  individuals 
lives,  health,  and  property  of  the  citizens,  must  give  way  to  the  accommodation  of 
and  to  the  preservation  of  good  order  and  the  public"  And  per  BuUer,  J.,  in  the 
the  public  morals."  See  also  New  Orleans  same  case:  **  There  are  many  cases  in 
Gas  Co.  V.  Louisiana  Light  Co.  115  which  individuals  sustain  an  injury,  for 
U.  8.  660,  661  (1885).  Prohibitory  liquor  which  the  law  gives  no  action;  for  in- 
lawe  valid,  Bartemeyer  v.  Iowa,  18  Wall,  stance,  pulling  down  houses,  or  raising  bul- 
129  (1873);  Foster  v.  Kansas,  112  U.  S.  warks,  for  the  preservation  and  defence  of 
201  (1884);  Kidd  r.  Pearson,  128  U.  S.  1  the  kingdom  against  the  king's  enemies." 
(1888);  Mugler  v.  Kansas,  123  U.  S.  628  But  "the  law  will  not  allow  the  right  of 
(1887);  Bowman  v.  Railway  Co.,  125  U.  S.  property  to  be  intaded  under  the  guiee  of 
465  (1888),  sustaining  a  statute  of  a  State  a  police  regulation  for  the  preservation  of 
prohibiting  common  carriers  from  bringing  health,  when  it  is  manifest  that  such  is 
intoxicating  liquors  into  the  State  without  not  the  object  and  purpose  of  the  regula- 
first  having  a  certificate  from  the  county  tion."  Per  Wilde,  J.,  in  Austin  r.  Mur- 
auditor  that  the  consignee  is  authorized  ray,  16  Pick.  126;  Green  v.  Savannah,  6 
to  sell  in  the  county.  See  also  Fertiliz-  Ga.  1  (1849);  People  v.  Hawley,  3  Mich, 
ing  Co.  V.  Hyde  Park  (village  of),  97  830;  Ames r. P.  H.L.  Co.,  11  Mich.  139.  The 
U.  8.  659  (1878).  In  the  last  case  Mr.  extent  of  the  police  power  will  be  further 
Justice  Swayne  says:  **  Perhaps  the  most  discussed  in  the  chapter  on  Ordinances, 
striking  application  of  the  police  power  is  post.  See  also  Cooley,  Const.  Lim.  572- 
in  the  destruction  of  buildings  to  prevent  594.  How  far  and  when  cities,  in  exe- 
the  spread  of  a  conflagration.  This  right  cuting  police  duties,  are  agtnU  of  the  State, 
existed  by  the  common  law,  and  the  and  not  of  the  municipality.  See  Biit- 
owner  was  entitled  to  no  compensation,  trick  v,  Lowell,  1  Allen  (Mass.),  172  ; 
2  Kent's  Com.  339  (marg.  paging),  and  Mitchell  v,  Rockland,  51  Me.  118, 122;  52 
notes  1  and  a  and  6."    Post,  chap,  xxiii.  Me.  118  ;  Brown  v,  Vinalhaven,  65  Me. 

It  is  within  the  police  power  of  the  State  402  (1876);  Keller  v.  Corpus  Christi,  50 

to  authorize  the  channel  of  a  river  to  be  Tex.   614,   approving  text;    State  v.  St. 

turned  or  straightened,  in  order  to  protect  Louis  Court,  84  Mo.  546;  White  v.  Kent, 

from    threatened    inundation  a  populous  11  Ohio  St  550;  Thomas  v.  Ashland,  12 

portion  of  the  State;  and  such  work  is  of  Ohio  St  127;  City  Council  v.  Payne,  2 

a  public   character.      Green   v.  Swift,  47  Nott  &  McCord  (S.   C),  475;  People  v. 

Cal.  536  (1874).      In  such  case,  the  au-  Hurlbut,  24  Mich.  44  (1871);  8.  c.  9  Am. 

thority  of  the  State  is  none  the  less  in  de-  Rep.  103;  ante,  sec.  60;  post,  sees.   253, 

gree,  even  if  the  inhabitants  of  the  district  393,  396,  768. 
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paramount  avihority  of  the  State  and  Federal  ConstittUions*  A  right 
conferred  or  protected  by  the  Constitution  cannot  be  overthrown 
or  impaired  by  any  authority  derived  from  the  police  power.  Thus 
the  police  power  of  the  State  must  be  exercised  in  subordination  to 
the  Federal  Constitution,  and,  as  was  held  by  the  Supreme  Court 
of  the  United  States,  in  respect  of  State  laws  forbidding  the  trans- 
portation of  Texas  cattle,  it  cannot  extend  to  interstate  transporta- 
tion of  the  subjects  of  commerce.^  In  a  subsequent  case^  the 
rights  claimed  by  a  private  corporation,  chartered  by  an  act  of  the 
legislature,  and  authorized  by  its  charter  to  establish  and  carry  on 
a  business  which  was  intrinsically  and  unavoidably  a  nuisance  to 
the  inhabitants  in  the  neighborhood,^  came  in  conflict  with  the 
police  power  of  the  State,  subsequently  delegated  to  a  municipality 
within  whose  limits  the  offensive  and  unhealthy  business  of  the 
private  corporation  was  conducted.  The  subject  was  thoroughly 
considered.  The  court  did  not  deny  that  by  a  specific  contract  the 
legislature  might  surrender  for  a  limited  period  the  right  to  inter- 
fere with  a  business  which  was  a  positive  nuisance.  On  the 
ground,  however,  that  the  private  corporation,  when  its  charter  was 
tested  by  the  principles  of  strict  construction  applicable  to  such 
grants,^  had  no  specific  legislative  authority  to  maintain  its  works 

^  RaUroad  Co.  v.  Husen,  96  (J.  S.  465  authority  Bubsequently  conferred  upon  it 
(1877).  In  Kimmish  v.  Ball,  129  U.  S.  the  municipality  of  Hyde  Park  passed  an 
217  (1889),  an  Iowa  statute  making  per-  ordinance  absolutely  prohibiting  the  trans- 
sons  having  "Texas  cattle"  in  their  pos-  portation  of  offal  through  the  village.  The 
session  which  have  not  been  wintered  majority  opinion  sustaining  the  ordinance 
north  of  a  certain  point,  liable  for  damages  is  based  upon  two  propositions:  1.  That 
which  may  accrue  from  aUowing  them  to  the  chartered  rights  of  the  Fertilizing 
run  at  large,  and  thereby  spread  *'  Texas  Company  were  subject  to  the  police  power 
fever,**  was  sustained.  of  the  State,  which  was  delegated  to  the 

3  Fertilizing  Co.  v,  Hyde  Park  (village  municipal  authorities.     2.  The  charter  of 

of),  97  U.  S.  659  (1878).  the   company  is  not  a  contract  guaran- 

*  The  Fertilizing  Company  obtained  by  teeing  in  the  locality  wigiwUly  selected^ 
its  charter  from  the  State  (which  was  a  exemption  for  fifty  years  from  the  exer- 
legislative  contract),  for  the  period  of  fifty  cise  of  the  police  power  of  the  State,  how- 
years,  three  rights,  among  others ;  first,  a  ever  serious  the  nuisance  might  become  in 
right  to  establish  and  maintain  at  a  place  the  future,  by  reason  of  the  growth  of 
in  Cook  County,  south  of  the  dividing-line  population  around  it.  Mr.  Justice  Miller 
between  townships  thirty-seven  and  thirty-  limited  his  judgment  to  a  concurrence  on 
eight,  works  for  converting  offal  and  ani-  the  second  point,  and  denied  the  finrt 
mal  matter;  and  the  works  had  been  es-  Strang,  J.,  dissented.  Field,  J.,  did  not 
tablished  there  at  a  cost  of  more  than  two  sit.  Critically  viewed,  the  case  is  perhaps 
hundred  thousand  doUars;  second,  they  only  an  authoritative  decision  on  the  see- 
obtained  the  right  to  establish  receiving  ond  ground,  since  it  is  reUed  on  in  both 
depots  for  receiving  and  carrying  such  concurring  opinions,  and  is  amply  saffi- 
matter  from  Chicago;  and  third,  they  ob-  cient  to  sustain  the  judgment*  which 
tained  the  right  to  carry  such  matter  from  affirmed  that  of  the  Supreme  Conrt  of  lUi- 
their  receiving  depots  to  their  converting  nois. 
works  in  Hyde  Park.     Under  legislative         «  Ante,  sees.  89-91,  and  cases. 
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an  the  site  where  they  were  established,  if  not,  indeed,  on  the 
broader  ground  that  all  legislative  charters  to  private  corporations 
are  subordinate  to  the  police  power  in  all  cases  whatsoever,  or,  at 
all  events,  in  all  cases  except  where  it  is  otherwise  provided  by  the 
express  terms  of  the  contract,  or  by  what  is  necessarily  implied, 
the  municipal  ordinances  to  abate  the  nuisance  were  suntained,  al- 
though the  corporation  had  erected  expensive  works,  and  the  effect 
of  enforcing  the  ordinance  would  be  to  prevent  the  further  carrying 
on  of  the  business  in  that  locality.  Similar  results  in  favor  of  the 
police  power  as  against  alleged  vested  rights  under  charters  have 
been  reached  in  other  cases.^ 

^  Coates  V,  Mayor,  &c.  of  New  York,  7  the  ordinance  was  sustained.     The  court 

Cow.  585  (1826),  referred  to  in  the  case  of  held  that   "the  act  under  which  it  was 

the  Fertilizing  Co.  v.  Hyde  Park,  supra,  passed  was  not  unconstitutional,  either  as 

and  thus  stated  by  Swai/)ie,  J.:  In  Coates  impairing  the  obligation  of  contracts,  or 

V.  The  Mayor,  &c.  of  New  York,  7  Cow.  taking  property  for  public  use    without 

585,  a  law  was  enacted  by  the  legislature  compensation,  but  stands  on   the  police 

of  the  State,  on  the  9th  of  March,  1813,  power  to  make  regulations  in  respect  to 

which  gave  to  the  city  government  potoer  nuisances.'*     It  was  said:    **  Every  right, 

to  pass  ordinances  regulating,  and  if  ne-  from  absolute  ownership  in  proi>erty  down 

cessary  preventing,  the  interment  of  dead  to  a  mere  easement,   is    purchased   and 

bodies  within  the  city ;  and  a  penalty  of  holden  subject  to  the  restriction  that  it 

$250  was  authorized  to  be  imposed  for  the  shall  be  so  exercised    as  not  to  injure 

Tiolation   of   the    prohibition.      On    the  others.     Though  at  the  time  it  be  remote 

seventh  of  October,    1823,  an  ordinance  and  inoffensive,  the  purchaser  is  bound  to 


adopted  forbidding  interments  or  the  know  at  his  peril  that  it  may  become 
depositing  of  dead  bodies  in  vaults  in  the  otherwise  by  the  residence  of  many  people 
city  south  of  a  designated  line.  A  pen-  in  its  vicinity,  and  that  it  must  yield  to 
alty  was  prescribed  for  its  violation.  The  by-laws  and  other  regular  remedies  for  the 
action  was  brought  to  recover,  the  i>enalty  suppression  of  nuisances."  In  such  cases 
for  depositing  a  dead  body  in  a  vault  in  prescription,  whatever  the  length  of  time, 
Trini^  church-yard.  A  plea  was  inter-  has  no  application.  Every  day's  continu- 
posed  setting  forth  that  the  locus  in  quo  ance  is  a  new  offence,  and  it  is  no  justifi- 
was  granted  by  the  King  of  Great  Britain  cation  that  the  party  complaining  came 
on  the  6th  of  May,  1697,  to  a  corporation  voluntarily  within  its  reach.  Pure  air  and 
by  the  name  of  the  "  Rector  and  Inhabi-  the  comfortable  enjoyment  of  property  are 
tants  of  the  City  of  New  York  in  Com-  as  much  rights  belonging  to  it  as  the  right 
munion  with  the  Protestant  Episcopal  of  possession  and  occupancy.  If  popu- 
Church  of  England,"  and  their  successors  lation,  where  there  was  none  before,  ap- 
forever,  as,  and  for  a  church-yard  and  proaches  a  nuisance,  it  is  the  duty  of  those 
burying  place,  with  the  rights,  fees,  &c. ;  liable  at  once  to  put  an  end  to  it.  Brady 
that  immediately  after  the  grant  the  land  v.  Weeks,  3  Barb.  (N.  Y.)  157.  Post, 
was  appropriated  and  thenceforward  was  sec.  372.  Cemetery  associations  and  their 
used  as  and  for  a  cemetery  for  the  inter-  franchises  are  subject  to  regulation  under 
ment  of  dead  bodies  ;  that  the  rector  and  the  police  power.  Cemetery  Ass.  v.  Rail- 
wardens  of  Trinity  Church  were  the  same  road  Co.,  121  111.  199  (1887).  So  where  a 
corporation,  and  that  the  body  in  question  city  had  conveyed  land  to  individuals  for 
was  deposited  in  the  vault  in  the  church-  the  purpose  of  erecting  powder  magazines 
yard  by  the  license  of  that  corporation,  thereon,  and  aften^'ards  passed  an  ordi- 
A  general  demurrer  was  filed,  and  the  case  nance  declaring  the  magazines  so  erected 
was  elaborately  ai^ed.    The  validity  of  dangerous  to  life  and  property,  and  direct- 
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§  143  (94).  Prevention  of  Fires.  —  The  prevention  of  damage  by 
fire  is  usually  au  object  within  the  scope  of  municipal  authority 
either  by  express  grant  or  by  the  power,  in  a  chartered  town  or 
city,  to  make  police  regulations  or  needful  by-laws.  Under  such 
power,  it  may  establish  fire  limits,^  prevent  the  erection  of  wooden 
buildings,^  regulate  the  mode  and  removal  of  ashes,^  and  make 
any  other  reasonable  regulations  to  prevent  and  extinguish  fires. 
Under  such  power  the  town  or  municipal  body  is  authorized  to 
appropriate  money  for  the  purchase  of  engines,  or  for  the  repair 
thereof,  if  to  be  used  for  the  purpose  of  extinguishing  fires  there- 
in ;  and  this,  whether  they  belong  to  the  corporation  or  were  pur- 
chased by  private  subscription.*    And  money  may  also  be  appro- 

ing  them  to  be  removed  at  the  expense  of  regnlation  adapted  to  aid  in  the  protee- 
the  onmerSf  it  was  held  that  the  oi'dinance  tion  of  life  and  health,  is  properly  one 
was  a  valid  exercise  of  the  police  power,  of  legislative  determination,  and  a  court 
and  did  not  impair  the  obligation  of  the  should  not  lightly  interfere  with  such 
contract  under  the  deed,  nor  was  it  a  tak-  determination,  unless  the  legislature  has 
ing  of  private  property  without  compen-  manifestly  transcended  its  province.  Dan- 
Ration.  Davenport  v.  Richmond  City,  81  iels  r.  Hilgard,  77  111.  640  (1876). 
Va.  636  (1887).  So  in  the  case  of  the  *  Post,  sec  405. 
Boston  Beer  Company,  where  the  legisla-  *  Post,  sec.  405. 
ture  of  Massachusetts,  on  the  1st  of  Feb-  '  Many  fires  are  said  to  be  **  acciden- 
ruary,  1827,  incorporated  the  "Boston  tal"  which  are  the  result  of  neglect  to 
Beer  Company,"  **  for  the  purpose  of  keep  ashes  in  fire-proof  utensils  ;  and  yet 
manufacturing  malt  liquors  in  all  their  regulations  for  the  safe  keeping  of  ashes 
varieties  in  the  city  of  Boston,"  &c.  By  are  seldom  made,  and  when  made,  rarely 
an  act  of  June,  1869.  the  manufacture  of  enforced.  Filbey  v.  Combe,  2  M.  &  W. 
malt  liquors  to  be  sold  in  Massachusetts,  677;  Law  v.  Dodd,  1  Ex.  845;  Lyndon  v. 
and  brewing  and  keeping  them  for  sale,  Stadbridge,  2  H.  &  N.  45.  See  further, 
were  prohibited  under  penalties  of  fine  and  The  Queen  v.  Wood,  5  E.  &  B.  49;  Guar- 
imprisonment  and  the  forfeiture  of  the  dians  of  Holbom  Union  v.  Vestry  of  St. 
liquors  to  the  Commonwealth.  In  The  Leonard,  Shoreditch,  L.  R.  2  Q.  B.  Div. 
Boston  Beer  Co.  v.  The  Commonwealth,  145;  Gay  v.  Cadby,  L.  R.  2  C.  P.  Div. 
the  Supreme  Court  of  Massachusetts  held  391;  Harrison's  Munic.  Manual,  4th  ed.; 
that  "the  act  of  1869  did  not  impair  the  Clark  v.  South  Bend,  85  Ind.  276  (ordi- 
obligations  of  the  contract  contained  in  the  nance  regulating  the  storage  of  straw), 
charter  of  the  claimant,  so  far  as  it  relates  *  Allen  v,  Taunton,  19  Pick.  485  (1887). 
to  the  sale  of  malt  liquors,  but  is  binding  Hunueman  v.  Fire  District,  87  Vt  40; 
on  the  claimant  to  the  same  extent  as  on  Robinson  v.  St.  Louis,  28  Mo.  488  (re- 
individuals.  The  act  is  in  the  nature  of  pair  of  engine-house) ;  Wadleigh  v,  Gill- 
a  police  regulation  in  regard  to  the  sale  of  man,  12  Me.  403;  Vanderbilt  r.  Adams, 
a  certain  article  of  property,  and  is  appli-  7  Cow.  349,  352;  post,  sees.  405,  672  n., 
CAble  to  the  sale  of  such  property  by  indi-  690.  rhap.  xxiii.  Text  approved.  Green 
viduals  and  corporations,  even  where  the  v.  Cape  May,  41  N.  J.  L.  45.  A  town 
charter  of  the  corporation  cannot  be  al-  possesses  implied  power,  in  the  absence 
tered  or  repealed  by  th«  legislature."  This  of  express  legislative  enactment,  to  pur- 
judgment  w^as  affirmed  by  the  Supreme  chase  fire-engines.  Bluffton  v.  Studa- 
Court  of  the  United  States,  97  U.  S.  25.  baker,  106  Ind.  129;  Carieton  v,  Wash- 
The  question  whether  certain  require-  ington,  38  Kan.  726;  Bridgford  v,  Tus- 
ments  are  a  part  of  a  system  of  police  cumbia,  16  Fed.  Rep.  910. 
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pviated   for  the  benefit  of  engine  and  hook  and  ladder  compauies 
therein.^ 

§  144  (95).  Quarantine  and  Health ;  Scope  of  Power  to  preserve 
the  Pnbllo  Health.  —  The  preservation  of  the  public  health  and  safety 
is  often  made  in  express  terms  a  matter  of  municipal  duty,  and  it 
is  competent  for  the  legislature  to  delegate  to  municipalities  the 
power  to  regulate,  restrain,  and  even  suppress,  particular  kinds  of 
business,  if  deemed  necessary  for  the  public  good.^  The  subject 
will  be  considered  more  in  detail  in  the  chapter  on  Ordinances.^ 
The  general  nature  and  scope  of  the  authority,  as  it  is  not  unfre- 
quently  bestowed,  are  well  illustrated  by  a  case  in  Maryland.  By 
its  charter  the  city  of  Baltimore  was  vested  with  "  full  power  and 
authority  to  enact  all  ordinances  necessary  to  preserve  the  health  of 
the  city,  prevent  and  remove  nuisances,  and  to  prevent  the  intro- 
duction of  contagious  diseases  within  the  city  and  within  three 
miles  of  the  same."  Commenting  on  this  provision  of  the  charter, 
the  Court  of  Appeals  say:  "The  transfer  of  this  salutary  and 
essential  power  is  given  in  terms  as  explicit  and  comprehensive  as 
could  have  been  used  for  such  a  purpose.     To  accomplish,  within 

*  Van  Sicklen  v,    Burlington,   27    Vt.  Cincinnati,  19  Ohio  St  19 ;  Brinkmeyer 

(1   Wms.)  70   (1854).     Approving  AUen  v.    Evausville,   29    Ind.    187,-'  Fishery. 

V.  Taanton,  supra.    See  post^  chapter  on  Boston,  104  Mass.   87 ;    Hill  v.  Boston, 

Ordinances.     Power  of  council  over  fire  122  Mass.   344.      The  mere  fact  that  a 

companies,  and  to  appoint  officers  there-  volunUer  fire  aasodaiion  renders  services 

for.     See  Miller  v.  Savannah  Fire  Co.,  26  in  extinguishing  fires  imposes  no  obliga- 

Ga.  678.  tion  upon  a  municipal  corporation  to  i>ay 

The  protection  of  all  the  buildings  in  its  members  therefor.  Jacksonville  v.  ^tna 

a  city  or  town  from  destruction  or  injury  Fire  £ngine  Co.,  20  Fla.  100.    Post,  sec. 

by  fire  is  for  the  benefit  of  all  the  inhabi-  976  and  cases. 

tants,  and  for  their  relief  from  a  common  ^  Shrader,  In  re,  33  CaL  279  (1867)  ; 
danger;  and  cities  and  towns  are  therefore  Ashbrook  v.  Commonwealth,  1  Bush  (Ky.), 
authorized  by  general  law  in  Massachu-  189  (1866)  ;  Tucker  v.  Virginia  City,  4 
setts  to  provide  and  maintain  fire  engines,  Nev.  20  ;  Johnson  v.  Simonton,  43  Cal. 
reservoirs,  and  hydrants  to  supply  water  242  (1872).  Aaron  r.  Broiles,  64  Tex. 
for  the  extinguishment  of  fires.  Allen  v,  816;  post,  chap,  xxiii.  The  power  of  the 
Taunton,  19  Pick.  485;  Hardy  v.  Wal-  State  to  protect  the  public  health  cannot 
tham,  3  Met.  168;  Fisher  v.  Boston,  104  be  sun-endered ;  but  a  municipality  en- 
Mass.  87  ;  Tainter  r.  Worcester,  123  trusted  with  the  execution  of  this  power 
Mass.  811.  The  question  whether  and  may  make  contracts  to  accomplish  the 
where  public  hydrants  should  be  erected  purpose,  and  while  the  State  or  the  muni- 
is  within  the  exclusive  control  of  the  cipality  may  recall  or  modify  such  con- 
municipal  authorities,  as  the  public  inter-  tracts,  they  cannot  do  so  from  mere  caprice 
ests  may  from  time  to  time  require ;  and  or  to  gain  pecuniary  advantage.  Louis- 
such  municipality  does  not  assume  any  ville  v.  Wible,  84  Ky.  290,  where  a  con- 
liability  to  the  owners  of  property  to  tract  giving  the  exclusive  right  to  remove 
furnish  means  of  extinguishment  of  fires  dead  animals  for  five  years  was  held 
npon  which  an  action  can  be  maintained,  valid. 
Grant  v.  Erie,  69  Pa.  420  ;    Wheeler  v,         «  Post,  sees.  869  et  aeq,,  874-378. 
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the  specified  territorial  limits,  the  objects  enumerated,  the  corporate 
authorities  were  clothed  with  all  the  legislative  powers  which  the 
general  assembly  could  have  exercised.  Of  the  degree  of  necessity 
for  such  municipal  legislation,  the  Mayor  and  City  Council  of  Balti- 
nwre  were  the  exclusive  judges.  To  their  sound  discretion  is  com- 
mitted the  selection  of  the  means  and  manner  (contributory  to  the 
end)  of  exercising  the  powers  which  they  might  deem  requisite  to 
the  accomplishment  of  the  objects  of  which  they  were  made  the  guar- 
dians. '  To  prevent  the  introduction  of  contagious  diseases  within 
the  city,  and  within  three  miles  of  the  same,*  they  might  impose 
heavy  penalties  on  the  captain,  owner,  or  consignee  of  any  ship  or 
other  vessel  entering  the  port  of  Baltimore,  on  board  of  which 
small-pox  or  other  contagious  diseases  might  prevail,  or  they  might 
seek  the  accomplishment  of  their  object  by  causing  the  vessel  and 
all  persons  to  be  taken  possession  of  and  controlled  until  their 
purification  and  disinfection  were  effected,  and  impose  on  the 
captain,  owner,  or  consignee,  the  payment  or  reimbursement  of 
all  the  expenses  incurred  by  such  proceedings;  or  they  might 
adopt,  at  the  same  time,  both  suggested  remedies,  if  for  the  success- 
ful and  faithful  execution  of  their  powers  they  deemed  it  necessary 
to  do  so."  ^ 

§  145  (96).  Same  subject.  Appointment  of  Health  Officeni  and 
their  Poweni.  —  And  it  was  held  that,  under  this  authority,  it  was 
competent  for  the  city  to  pass  an  ordinance  providing  for  the  ap- 
pointment of  a  '^health  officer  ^^  prescribing  his  duties  and  powers;* 
and  that  the  city  might  recover  from  the  consignee  of  a  vessel,  and 
was  not  confined  to  the  charterer,  the  expenses  incurred  by  it  in 
disinfecting  and  purifying  the  vessel,  persons,  and  baggage  on 
board  of  her  at  the  time  of  her  arrival,  from  the  infection  of  the 
small- pox.  Eespecting  the  extent  of  liability,  the  court  decided 
that  the  defendant  was  not  entitled  to  an  instruction  that  the 
recovery  must  be  limited  to  the  amount  of  expenses  absolutely 
necessary  to  preserve  the  health  of  the  city,  or  to  prevent  the 
introduction  of  the  small-pox.  On  this  point  the  court  expressed 
its  judgment  to  be  that,  "if  the  health  officer"  (on  whom  the  duty 
of  disinfecting  the  vessel  was  imposed  by  ordinance),  in  causing 
expenses,  "  acted  bona  fide,  within  the  limits  of  a  sound  discretion, 
and  with  reasonable  skill  and  judgment,  in  the  dischai^e  of  his 
official  duties,  the  reasonable  expenses  thus  incurred  must  be 
paid."     Concerning  the  power  of  the  corporation  over  the  persons 

1  Harrison  v.  Baltimore,  1  Gill  (Md.),  ^  Post,  sec.  370,  and  note,  as  to  Health 
264  (1843) ;  aiUe,  sec.  d4.  Officers  and  their  powers. 
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on  board  of  an  infected  vessel,  the  court  was  of  opinion  that  it  was 
competent  for  the  health  officer  to  be  authorized  by  ordinance  to 
send  persons  laboring  under  infectious  disease  to  the  hospital,  and 
also  those  on  board  of  the  vessel  liable  to  be  affected  by  the  disease, 
if^  in  his  opinion,  such  a  course  be  necessary  to  prevent  the  spread 
of  disease ;  and  the  owner,  master,  or  consignee  may  be  liable  for 
expenses  thus  incurred,  if  the  health  officer  acts  with  reasonable 
skill  and  judgment,  and  exercises  a  sound  and  honest  discretion.^ 

§  146  (97).  "Water  Supply.  —  A  city  having  power  to  pass  or- 
dinances respecting  the  police  of  the  place,  and  to  preserve  health,  is 
authorized,  as  a  sanitary  and  police  regulation,  to  contract  to  pro- 
cure a  supply  of  water,  by  boring  an  artesian  well  on  the  public 
square,  or  otherwise,  and  is  the  judge  of  the  mode  best  adapted  to 
accomplish  the  object.^ 

§  147  (98).  Indemnilyiiig  Officers.  —  Where  a  municipal  corpora- 
tion lias  no  interest  in  the  event  of  a  suit,  or  in  the  question  involved 
in  the  case,  and  the  judgment  therein  can  in  no  way  affect  the 
corporate  rights  or  corporate  property,  it  cannot  assume  the  defence 
of  the  suit,  or  appropriate  its  money  to  pay  the  judgment  therein ; 
and  warrants  or  orders  for  the  payment  of  money  based  upon  such  a 
consideration  are   void.^    But  such  a  corporation  has  power  to 

^  Harrison  v.  Baltimore,  1  Gill  (Md.),  owner  have  no  capacity  to  act  at  all. 

264  (1843).  Suffield  V.  Hathaway,  44  Conn.  521  ;  anU^ 

*  Livingston  v.  Pippin,  31  Ala.  542  sec.  30 ;  post,  sees.  1038-1046.  Power  to 
(1858)  ;  Indianapolis  t*.  Indianapolis  Gas  purchase  or  condemn  lands  for  water- 
Co.,  66  Ind.  396,  approving  text ;  ante,  works.  People  v.  McClintock,  45  Cal. 
sec.  94.  As  to  water- works,  Rome  v.  11  (1872)  ;  post,  sees.  561,  562,  597»  610. 
Cabot,  28  Ga.  50 ;  Hale  v.  Houghton,  8  Regulations  of  water  supply.  Post,  sec. 
Mich.  458  ;  ante,  sec.  58  ;  post,  sec.  443.  320.  Pipes  in  streets.  Post,  sec.  697. 
A  municipal  corporation  owning  lands  on  As  to  liability  for  wrongful  acts  of  fire- 
a  water-course,  distant  from  the  city,  to  men,  poH,  sec.  976. 

supply  its  inhabitants  with  water,  has  no         *  Halstead  v.   Mayor,  &c.  of   N.  Y., 

right  (unless  acquired  by  purchase  or  by  3  Comst.  (3  N.  Y.)  430  (1850),  affirming 

the  exercise  of  the  right  of  eminent  do-  6.  c.  5  Barb.  218,  and  deciding  that  cor- 

main)  to  divert  water  to  the  injury  of  porate  funds  cannot  be  appropriated  to 

other  riparian  proprietors.     Stein  v.  Bur-  pay  penalties  personally  incurred  by  ofii- 

den,  24  Ala.  130  (1854)  ;  Fleming's  Ap-  cers  for  refusing  to  discluirge  their  official 

peal,   65  Pa.  St.   444.      As  against  tho  duties ;    see,    in   explanation,    Morris  v. 

owner  of  the  fee  abutting  on  a  highway  The  People,  3  Denio,  381.     And  see,  also, 

the  selectmen  of  a  town  have  a  right  to  People  v.  Lawrence,  6  Hill,  244,  holding 

drain  a  spring  on  the  owner's  side  of  such  that  the  supervisors  of  a  county  had  no 

road,  and  dispose  of  the  water  in  such  mode  right  to  appropriate  money  to  defray  the 

as  to  protect  the  highway  from  overflow  ;  costs  of  a  justice  of  the  peace  who  had 

bat  if  they  divert  the  water  for  any  other  been  prosecuted    for   official  misconduct 

purpose,  they  act  individually,  and  not  and  acquitted  ;    recognized  in  Bank  v. 

for  the  public  good,  and  as  against  the  Supervisors,  5   Denio,    517,  521.     Same 
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indemnify  its  officers  against  liability  which  they  may  incur  in  the 
bona  Jide  discharge  of  their  duties^  although  the  result  may  show 
that  the  officers  have  exceeded  their  legal  authority.^  Thus,  it  may 
vote  to  defend  suits  brought  against  its  officers  for  acts  done  in 
good  faith  in  the  exercise  of  their  office.^  So,  if  a  public  corpora- 
tion is  charged  with  the  duty  of  repairing  highways,  and  is  made 
liable  for  defects  therein,  it  has  the  incidental  power  to  indemnify 
an  officer  who  digs  a  ditch  for  the  purpose  of  raising  a  legal  ques- 
tion as  to  the  boundary  line  of  the  highway.^ 

§  148  (99).  Same  subject  Refund-Taxes  illegally  assoMed. — 
So,  a  vote  by  a  town  to  refund  money  paid  by  assessors  of  the  town 
on  an  illegal  assessment  made  by  them  of  a  tonm  tax,  is  an  express 
promise,  founded  upon  a  meritorious  and  legal  consideration,  and 
is  irrevocably  binding  upon  the  town.  And  this,  although  without 
such  vote  the  town  could  not  have  been  compelled  to  refund  or 
indemnify  the  assessors.  But  such  a  vote,  by  a  to'ivn,  would  be 
without  consideration  in  respect  to  State  and  county  taxes.*     So,  if 

Phelps,  J.,  cites  the  text,  and  refers  to 
other  cases  to  the  some  point 

^  Pike  V.  Middleton  (indemnifying  tax 
collector),  12  N.  H.  278  (1841);  FuUef 
r.  Groton,  14  Gray,  340 ;  Sherman  v. 
Carr  (indemnifying  executive  officer),  8 
R.  1.  431  (1867)  ;  Briggs  v.  Whipple,  6 
Vt.  96  (1884)  ;  Bancroft  v,  Lynnfield,  18 
Pick.  566  (1836)  ;  Nelson  v.  Milford,  7 
Pick.  18,  26  (1828)  ;  Babbitt  v.  Savoy, 
3  Cush.  530  (1849)  ;  Hadsell  v.  Hancock, 
3  Gray,  526  (1853)  ;  SUte  v,  Hammon- 
ton,  9  Vroom  (38  N.  J.  L.),  430  (1876) ; 
8.  c.  20  Am.  Rep.  404,  where  many  of  the 
cases  are  referred  to  by  Dixon,  J.  ;  Text 
approved  in  Roper  v,  Laurinbui^,  90  N. 
C.  427  ;  Lewis  v.  Bochester,  9  C.  B. 
(N.  8.)  401  ;  Queen  v.  Litchfield,  4  Ad.  k 
E.  (n.  8.)  897  ;  Attorney-General  v.  Nor- 
wich, 2  Mylne  &  Cr.  406.  In  Page  p. 
Frankford,  9  Greenl.  (Me.)  115,  this  was 
left  an  open  question. 

2  lb.  Baker  r.  Windham,  13  Me.  (1 
Shep.)  74  (1836)  ;  Cullen  v.  Carthage, 
103  Ind.  196.     See  infra,  sec  148. 

*  Bancroft  v.  Lynnfield,  supra. 

*  Nelson  v.  MUford,  7  Pick.  18  (1828). 
A  separate  action,  on  such  a  vote,  lies 
against  the  town  in  favor  of  each  asaeaaor 
for  his  share,  which  does  not  inclnde, 
however,  his  own  tax,  paid  by  him  volun- 
tarily,   lb. 


principle,  Merrill  v.  Plainfield,  45  N.  H. 
126.  The  trustees  of  a  town  may  employ 
counsel  to  defend  an  action  against  the 
marshal  for  false  imprisonment  brought 
by  a  person  arrested  by  him  for  violating 
an  ordinance  of  the  town.  Cullen  v.  Car- 
thage, 103  Ind.  196. 

The  common  council  of  a  city  in  Con- 
necticut,  under  authority  of  the  city 
charter,  enacted  a  by-law  with  respect  to 
wharves,  and  the  anchoring,  moving, 
and  mooring  of  veasels  in  the  harbor,  and 
appointed  a  superintendent  of  wharves,  to 
discharge  the  duties  provided  for  in  the 
by-law  ;  the  performance  of  his  duties 
was  not  enforced  by  a  penalty,  and  he 
acted  only  upon  application  of  parties 
interested  and  at  their  expense.  In  the 
discharge  of  his  duties,  and  while  acting 
in  good  faith,  he  ordered  a  vessel  lying  at 
a  wharf  to  be  hauled  astern  to  make  more 
room  for  another  at  an  adjoining  wharf, 
and  was  sued  by  the  owner  of  the  wharf 
for  damages.  It  was  held,  on  the  priuci- 
ciple  stated  in  the  text,  that  the  city  could 
not  legally  indemnify  him  for  the  ex- 
penses incurred  by  him  in  defending 
against  the  suit,  and  a  threatened  payment 
of  such  expenses  by  the  city  was  enjoined 
at  the  suit  of  a  resident  and  taxpayer. 
Gref::ory  v  Bridgeport,  41  Conn.  76,  87 
(1874)  ;    8.  c.  19  Am.  Rep.   485,  where 
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the  town  is  not  concerned,  having  nothing  to  lose  or  gain  in  the 
result  of  the  litigation,  a  vote  to  indemnify  an  officer  would  be  in 
excess  of  its  power,  and  void;^  but  it  would  be  otherwise  if  the 
suit  against  the  officer  was  in  respect  to  matters  in  which  the  cor- 
poration was  interested.^ 

§  149  (100).  Furnishing  Entertainments.  —  Without  express 
power,  a  public  corporation  cannot  make  a  contract  to  provide  for 
celebrating  the  Fourth  of  July,  or  to  provide  an  e^UertainmerU  for 
its  citizens  or  guests.     Such  contracts  are  void,  and,  although  the 


1  Vincent  v.  Nantucket,  12  Cosh.  105 
(1858)  ;  Gregoiy  v.  Bridgeport,  41  Conn. 
76  (1874).  '*A  promise  to  indemnify  a 
tax  collector  if  he  would  collect,  by  pre- 
tence of  his  official  authority,  a  tax  which 
he  knew  was  illegal,  would  be  an  agree- 
ment to  violate  the  law,  and  could  not  be 
enforced."  Fike  v,  Middleton,  12  N.  H. 
2S1,  per  Oilchrist,  J.  Selectmen,  under 
their  authority  "to  order  and  manage  aU 
of  the  prudential  affairs  of  the  town," 
may  bind  the  town  thus  to  indemnify  its 
officers.  12  N.  H.  281,  supra ;  anU,  sec 
30,  and  notes. 

2  Briggsv.  Whipple,  6  Vt.  95  (1834). 
A  by-law  declaring  that  the  officers  of  the 
corporation  shaU  be  indemnified  for  all 
lawful  acts  done  in  an  official  capacity  is 
not  illegal.  Irwin  v.  Mariposa,  22  Upper 
Can.  C.  P.  867.  The  principles  laid  down 
in  the  text  are  applied  to  municipal  cor- 
porations in  England.  Thus,  where  the 
siiitM  are  of  such  a  nature  that  the  rights 
of  tliH  corporation  are  not  in  any  way  af- 
fected by  the  result,  costs  and  expenses  for 
attorneys  cannot  be  defrayed  out  of  the 
corporate  funds  ;  as,  for  example,  in  Reg. 
p.  Leeds,  4  Q.  B.  796,  where  the  question 
was  which  of  two  councillors  was  legally 
elected.  So  costs  of  defending  Quo  war- 
ranto against  an  alderman  of  a  borough 
cannot  be  paid  by  the  corporation.  Reg. 
V.  Bridgewater,  2  P.  &  D.  558.  Hut 
where  the  object  of  the  Quo  warranto  or 
other  proceeding  or  suit  is  to  affect  the 
legal  rights  of  the  corporation,  or  to  ques- 
tion its  legal  existence,  the  expenses  may 
be  defrayed  out  of  the  corporate  funds. 
Holdsworth  v.  Dartmouth,  11  Ad.  &  El. 
490. 

An  indemnity  to  an  officer  for  lawful 


acts  gives  him  no  claim  for  compensation 
against  the  consequences  of  unlawful  acts. 
Irwin  V.  Mariposa,  22  Upper  Can.  C.  P. 
367..  By-law  to  indemnify  a  councillor 
for  the  costs  of  a  contested  election  would 
be  illegal.  Bell  and  Manvers,  In  re,  2 
Upper  Can.  C.  P.  507  ;  8  lb.  400.  In 
England  an  agreement  by  a  corporation 
with  one  of  its  officers  for  an  increase  of 
the  salary  of  an  office  retained  by  him  as 
compensation  for  the  loss  of  an  office  of 
which  he  was  depiived,  is  not  binding  un- 
less under  the  seal  of  the  corporation. 
The  Queen  v,  Stamford,  6  Q.  B.  433  ;  see 
also  Cope  v.  Thames,  &c.,  Dock  and  Rail- 
road Co.,  3  Ex.  841.  So  the  appointment 
of  a  corporation  solicitor  should  be  regu- 
larly under  the  cor|)oration  seal.  Arnold 
r.  Poole,  4  M.  &  G.  860.  A  town  clerk, 
if  a  solicitor,  may  have  a  lien  on  papers  of 
the  corporation,  with  respect  to  which  he 
has  done  work  as  an  attorney  or  solicitor. 
The  King  v,  Sankey,  5  A.  &  E.  423.  But 
qucere  in  this  country. 

Where  persons  entrusted  with  the  ad- 
ministration of  a  fund  have  incurred  legit- 
imate and  proper  expenses  thrown  upon 
them  by  their  fiduciary  situation,  they 
have  a  right  to  reimburse  themselves  out 
of  the  funds.  See  The  King  v.  The  Inhab- 
itants of  Essex,  4  T.  R.  591  ;  The  King  v. 
The  Commissioners  of  Sewers  for  the 
Tower  Hamlets,  1  B.  &  Ad.  232  ;  Attor- 
ney-General V.  Mayor  of  Norwich,  2  M.  & 
C.  406  ;  Regina  v.  The  Mayor  and  Town 
Council  of  Sheffield,  L.  R.  6  Q.  B.  652. 
An  attempted  appropriation  contrary  to 
the  terms  of  the  trust  may  be  restrained. 
Attorney-General  v.  Aspinall,  2  M.  ft  C. 
613 ;  Harrison's  Municipal  Manual,  4th 
ed.  ;  poslf  chap.  xxii.  sec.  709  et  aeq. 
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plaintiff  complies  therewith  on  his  part,  he  cannot  recover  of  the 
corporation.^ 

§  150  (101).  Impounding  Animals.  —  Power  to  impound  and 
forfeit  domestic  aninmls  must  be  expressly  granted  to  the  corpora- 
tion, and  laws  or  ordinances  authorizing  the  officers  of  the  corpora- 
tion to  impound,  and  upon  taking  specified  proceedings  to  sell  the 
property,  are  penal  in  their  nature,  and  where  doubtful  in  their 
meaning  will  not  be  construed  to  produce  a  forfeiture  of  the  prop- 
erty, but  rather  the  reverse.  The  pound-keeper  cannot  justify  in  an 
action  brought  against  him  by  the  property-owner  unless  he  has 
strictly  complied  with  all  the  requirements  of  the  law  under  which 
he  acts.  Thus,  if  he  sells  without  giving  the  requisite  notice,  or 
for  the  full  length  of  time  required,  he  is  liable  although  the  owner 
sustains  no  actual  injury  from  the  omission,  or  the  owner  may  treat 
the  sale  as  void  and  recover  his  property.^    A  statute  directing  the 

^  Hodges  V.  Buffalo,  2  Denio  (N.  Y.),  gave  a  hall  and  banquet ;  certain  taz- 

110  (1846).     Same  principle.     Cornell  v.  payers  obtained  a  temporary  injunction 

Guilford,  1  Denio,  510  ;  Hood  v,  Lyun,  1  restraining  the  treasurer  from  paying  the 

Allen    (Mass.),    103   (1861)  ;    Gerry   v.  bills,  which,  upon  final  hearing,  was  sns- 

Stoneham,  lb,   319  ;  Hale  v.  People,  87  tained  and  made  perpetual.     Austin  o. 

111.   72.      Nor  to  celebrate  surrender  of  Coggeshall,  12  R.  I.  329  ;  s.  p.    Green- 

Comioallia.      Tash  v.   Adams,   10  Cush.  ough  v,  Wakefield,  127  Mass.  275 ;  pod, 

252  (1852).     Nor  can  towns  in  Massachu-  chap.  xzii.  sec.  916  el  acq, 
setts  vote  money  for  the  purchase  of  uni-         ^  White  v.  Tallman,  2  Dutch.  (N.  J.) 

forms  for  an  artillery  company.     Claflin  o.  67  (1856);  Willis  v.  Legris,  45  111.  289; 

Hopkinton,  4  Gray,  502  (1855).     *'Cor-  76.  218;  Rounds  v.  Stetson,  45  Me.  596 

porations,"  says  Jewett,  J.,  in  Hodges  p.  (1858) ;    Gilmore  r.   Holt,   4   Pick.   258 

Buffalo,  2  Denio,    110,    *'have  no  other  (1826);  Rounds  v.  Mansfield,  38  Me.  586 

powers  than  such  as  are  expressly  granted,  (1854);    Smith  v.   Gates,   21   Pick.   55, 

or  such  as  are  necessary  to  carry  into  effect  where  the  nile  in  the  text  was  applied, 

the  powers    expressly  granted."      Ante,  although  the  sale  was  made  only  twenty 

sees.   89-91.    In  New   York   there  is  a  minutes  before  the  expiration  of  the  time 

statutory  declaration  of  this  common-law  required  by  law.     So  actual  knowledge, 

principle.     1   Rev.  Sts.    599,    sees.    1-3.  by  the  owner  of  the  beasts,  of  the  im- 

"  Until  the  case  of  Hodges  v.  Buffalo,  2  pounding    thereof,   is  not  equivalent  to 

Denio,  110,  nothing,"  says  Pratt,  i,,  3  the  im'Wen  notice  required  by  the  statute. 

Comst.  433,  **  was  more  frequent  than  for  Coffin  v.  Field,  7  Cush.  355.    Abridgment 

city  authorities  to  vote  largesses  and  give  of  the  required   notice  for  the   shortest 

splendid  banquets  for   objects  and  pur-  period  avoids  the  sale  ;  and  so  does  a  sale, 

poses  having  no  possible  connection  with  at  one  bidding,  of  two  animals  having 

the  growth  or  weal  of  the  body  politic,  different  owners.     Clark  v,  Lewis,  35  111. 

thus  subjecting  their  constituents  to  un-  417(1864).    Purchaser  must  show  a  r^gu- 

necessary  and  oppressive  taxation."    Un-  lar  and  authorized  sale  when  his  title  is 

der  a  clause  in  a  charter  providing  that  questioned    by  the    former  owner.     Ih, 

"  nothing  in  this  charter  shall  be  con-  Breach  of  a  pound,  and  liberating  an  ani- 

Btmed  ...  as  giving  the  power  to  vote  mal  therein  confined,  is  no  violation  of  an 

money  for  any  ordinary  object  except  for  ordinance  prohibiting  '*any  person  from 

the  regular,  ordinary,  and  usual  expenses  opposing  or  interrupting  any  city  officer 

of  the  city,"  the  city  council  of  Newport  in  the  execution  of  the  ordinances  of  the 
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mayor  to  issue  a  warrant  annually^  within  ten  days  from  July  1, 
commanding  police  officers  to  "  kill  all  dogs  not  licensed  according 
to  law,  whenever  and  wherever  found,"  is  not  in  conflict  with  the 
Constitution  of  Massachusetts,^  or  of  Kansas.^ 

§  151  (102).  Party  WaUa.  —  Power  in  a  charter  to  pass  ordi- 
nances "to  authorize  the  erection  of  party  walls  and  fences,  and 
to  regulate  them,"  includes  the  power  to  authorize  their  erection 
upon  the  application  of  either  owner,  and  without  the  consent  of  the 
other ;  and  such  an  ordinance  is  not  unconstitutional  because  com- 
pensation is  not  provided  for  the  land  occupied  by  the  walL^ 

eity."    Mayor,  &C  v,  Ombnrg,  22  Ga.  67  mals  at  lai^  see  also  chapter  on  Ordi- 

(1857).      Marshal   must  strictly  comply  nances,  j9os^ ;  tr^ra,  sec.  348. 

with  the  ordinance,  or  he  becomes  a  tres-  ^  Blair  v.   Forehand,  100  Mass.  136. 

passer  from  the  beginning.    18  Pick.  384  ;  Approved  in  Mowery  v.  Salisbury,  82  N. 

4  Pick.  258;  21  Pick.  55  ;  18  Met.  407  ;  C.  176.  The  Act  of  July  3,  1863,  en- 
7  Cush.  855  ;  9  Pick.  14  ;  12  Met.  118  ;  23  titled  "An  Act  in  Relation  to  Damages 
Pick.  255 ;  12  Met.  198.  Owner  cannot  occasioned  by  Dogs,"  so  far  as  it  under- 
legally  break  pound  and  rescue  animals,  takes  to  charge  the  owner  with  the  amount 

5  Pick.  514;  5  Cush.  267.  Pound  defined,  of  damage  done  by  his  dog,  as  fixed  by 
2  Cush.  305.  Marshal  cannot  delegate  his  the  selectmen  of  the  town,  without  an  op- 
authority  to  others  to  impound  for  him  portunity  to  be  heard,  is  unconstitutional; 
generally,  and  in  his  absence,  but  may  because  it  is  contrary  to  natural  justice 
have  assistants  to  act  in  concert  with  him.  and  not  within  the  scope  of  legislative 
Jackson  v,  Morris,  1  Denio,  199.  See  authority  conferred  by  the  Constitution  on 
Friday  v.  Floyd,  63  111.  50  (1872).  Offi-  the  general  court ;  and  also  because  it  is  in 
cers  must  use  the  public  pound.  1  R.  violation  of  the  provision  of  the  Bill  of 
I.  219.  Replevin  docs  not  lie  against  Rights,  which  secures  the  right  of  trial  by 
a  pound-keeper,  at  common  law,  while  jury  in  all  controversies  concerning  prop- 
the  creatures  are  in  his  legal  custody,  erty,  except  in  cases  where  it  had  not 
Co.  Litt.  47  B.  ;  lb.  145  B.  ;  1  Chit.  PI.  theretofore  been  used  and  practised.  East 
159 ;  Pritchard  v.  Stevens,  6  Dum.  k  E.  Kingston  v.  Towle,  48  N.  H.  57.  ITie 
522  ;  Rsleyv.  Stubbs,  5  Mass.  283;  Smith  legislature  have  power  to  make  towns 
V.  Huntington,  3  N.  H.  76 ;  King  v.  liable  for  damage  done  within  their  limits 
Ford,  70  Ga.  628 ;  but  it  does  lie  if  he  by  dogs,  and  to  give  towns  a  right  of 
voluntarily  parts  with  his  legal  control  actioTi  to  recover  the  actual  damage  from 
over  them,  or  if  he  impounds  them  in  any  the  owners  of  the  dogs.     lb. 

other  places  than  those  prescribed  by  the  *  State  v.  Topeka,  36  Kan.  76,  where  the 

law,  as,  for  example,  in  his  pasture  or  constitutionality  of  ordinances  regulating 

bam,  although  this  be  done  the  more  con-  the  keeping,  reg^istering,  and  destruction 

veniently  to  furnish  them  with  food  and  of   dogs   is  fully  considered,  and  many 

drink.    Bills  «.  Kinson,  1  Foster  (N.  H.),  authorities  cited  in  the  opinion,  by  Vol' 

448  (1850).     In  New  Hampshire  if  crea-  entine,  J. 

tures  are  found  **  doing  damage,"  they  «  Hunt  v.  Ambruster,   17  N.  J.  Eq. 

may  be  impounded,  and  appraisers  are  to  (2  C.  E.  Green)  208  (1865). 

ascertain     **  whether    any    damage    was  Regulations  as  to  party -walls  mast  be 

done."  Held  that  the  statute  contem-  strictly  followed.  If  a  person,  under  color 
plated  actual,   and  not  merely  nominal  .  of  such   regulations,  does  injury  to  bis 

damages,  to  justify  impounding.     Osgood  neighbor,  he  is  liable  to  be  sued.     Pratt 

V.  Green,  33  N.  H.  318,  and  cases  cited,  v,  Hillman,  4  B.  &  C.  269 ;  see  also  The 

As  to  power  to  take  np  and  forfeit  ani-  Queen  v.  Ponsford,  1  D.  &  L.  116.    No 
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§  152  (103).  Publlo  Defence  ;  Loans  and  Taxation  to  pay  Bonn- 
ties.  —  During  the  Rebellion  acts  were  passed  by  many  of  the  legis- 
latures of  the  adhering  States  in  efifect  authorizing  municipalities  to 
raise  money  by  loans  and  ta^xation,  to  pay  bounties  to  volunteers  to 
enable  the  municipality  to  Jill  its  quota  under  the  calls  of  the  Presi- 
dent for  troops,  and  thereby  avoid  an  anticipated  draft.  The  con- 
stitutional principles  involved  in  legislation  of  this  character  will 
be  found  learnedly  discussed  in  the  cases  below  cited,  which  fully 
establish  the  validity  of  such  legislation.^  But  without  express 
authority  a  municipality  possesses  no  such  power ;  ^  yet  if  exercised, 
it  may  be  validated  by  subsequent  legislative  action.^ 

§  153  (104).  Aid  to  Railroad  Companies;  Municipal  Bubflcrip- 
tiona  and  Bonds,  and  Taxation  to  pay  the  Same.  —  The  most  noted 
of  extraordinary  powers  conferred  upon  municipal  and  public  corpo- 

man  has  a  right  to  presume  that  his  150,  two  judges  dissenting.  See  Hilbish 
neighbor  will  hereafter  build  a  house  ad-  v.  Catherman,  64  Pa.  St.  154  (1870),  where 
joiniug  to  his,  and  erect  half  of  his  out-  the  prior  cases  in  that  State  are  commented 
side  wall  on  his  neighbor's  ground  in  on  by  Agriew^  J.  State  v,  Richland  Town- 
consequence  of  such  presumption.  3ar-  ship,  20  Ohio  St.  362  ;  Thompson  v.  Pitt- 
low  V.  Norman,  2  W.  Bl.  959.  An  exter-  son,  59  Me.  545 ;  Broadhead  v,  Milwaukee, 
nal  waU  cannot  be  said  to  be  a  party-  19  Wis.  652 ;  State  v.  Tappen,  29  Wis. 
walL  Sims  v.  Estate  Ck)mpany,  14  L.  T.  664  ;  r.  c.  9  Am.  Rep.  622  ;  Sperry  i. 
N.  s.  55.  A  party- wall  is  a  waU  which  Horr,  32  Iowa,  184  ;  Booth  v.  Woodbury, 
belongs  to  two  persons  as  part-owners,  or  82  Conn.  118  ;  Shackford  v.  Newington, 
divides  two  buildings  one  from  another.  46  N.  H.  415  ;  Lowell  v.  Oliver,  8  Allen 
Weston  V,  Amold,  L.  R.  8  Ch.  Ap.  1084.  (Mass. ),  247  ;  Freeland  v.  Hastings,  10 
The  English  Stat.,  14  Geo.  III.  ch.  Izxviii.,  Allen,  570;  Comer  v.  Folsom,  13  Minn, 
was  held  not  to  make  party- walls  common  219  ;  Dayton  v.  Rounds,  27  Mich.  82  ; 
property.  Matts  v.  Hawkins,  5  Taunt.  20.  Cooley,  Const.  Lim.  219-229.  Cooley  on 
If  one  proprietor  added  to  the  height  of  Taxation  (2d  ed.)  136,  collects  the  cases 
such  a  party-wall,  and  the  other  pulled  and  states  the  result.  Veazie  v.  China,  50 
down  the  addition,  the  first  might  main-  Me.  518  ;  Clark  Co.  v.  Lawrence,  63  111. 
tain  trespass  for  pulling  down  so  much  of  32  ;  76.  40  ;  Bowles  v.  Landaif,  59  N.H. 
it  as  stood  on  the  half  of  the  wall  which  164  ;  Gould  v.  Raymond,  lb,  260. 
was  erected  on  his  own  soil.  lb.  The  '  Stetson  v,  Kempton,  13  Mass.  272  ; 
property  in  a  wall,  though  erected  at  joint  Fiske  v.  Hazzard,  7  R.  I.  438;  Shackford 
expense,  follows  the  property  of  the  land  v.  Mewington,  supra ;  ante,  sec.  80.  It 
whereon  it  stands.  lb.  Power  to  pass  is  not  the  duty  or  function  of  a  town 
ordinances  **to  authorize  the  erection  of  to  procure  the  passage  of  an  act  hj  the 
party- walls,  &c.,  and  to  regulate  them,"  legislature,  authorizing  it  to  pay  bounties, 
has  been  held  to  include  the  power  to  An  appropriation  for  that  purpose  is  ille- 
authorize  their  erection  upon  the  appli-  gal.  Mead  ».  Acton,  189  Mass.  341. 
cation  of  either  owner,  and  without  the  •  Booth  v.  Woodbury,  82  Conn.  118; 
consent  of  the  other.  Hunt  v.  Ambrus-  EuTikle  v.  Franklin,  13  Minn.  127;  Comer 
ter,  17  N.  J.  Eq.  208  ;  Harrison's  Muni-  r.  Folsom,  13  Minn.  219;  Hilbish  v.  Cath- 
cipal  Manual,  4th  ed.  Further  as  to  erman,  64  Pa.  St.  154  (1870);  State  v. 
party-walls:  McAdam  on  Landlord  and  Richland  Township,  20  Ohio  St.  862 
Ten.  145-160,  and  works  on  Easements.  (1870);  ante,  sec.  79. 
^  Speer  v.  School  Directors..  50  Pa.  St. 
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rations  is  the  authority  to  aid  in  the  construction  of  raUxvays  by  sub- 
scribiDg  to  their  stock,  issuing  negotiable  bonds  as  a  means  of  paying 
their  subscription,  and  taxing  the  inhabitants  or  the  property  within 
their  limits  to  pay  the  indebtedness  thereby  incurred.  Legislation 
of  this  kind  belongs  to  a  period  comparatively  recent,  and  has  been 
more  or  less  resorted  to  at  times,  by  almost  every  State  in  the 
Union.  As  it  is  an  author's  duty  to  state  what  the  law  is  rather 
than  what,  in  his  judgment,  it  ought  to  be,  he  is  constrained  to 
admit  that  a  long  and  almost  unbroken  line  of  judicial  decisions  in 
the  courts  of  most  of  the  States  has  established  the  principle  that, 
in  the  absence  of  special  restrictive  constitutional  provisions,  it  is 
competent  for  the  legislature  to  authorize  a  municipal  or  public 
corporation  to  aid,  in  the  manner  above  indicated,  the  construction 
of  railways  running  near,  or  to,  or  through  its  territory.  The  cases 
on  the  constitutional  validity  of  such  legislation  are  referred  to  in 
the  note.^    Notwithstanding  the  opinion  of  so  many  learned  and 

1  Goddin  v.  Crump  (act  anthoriziDg  v.  Rochester,  24  Barb.  446  (1857);  Bank 
the  city  of  Richmond  to  subscribe  stock  of  Rome  v,  Rome,  18  N.  Y.  38  (1858) ; 
In  a  company  incorporated  to  improve  Starin  v,  Genoa,  23  N.  Y.  439  (1861) ; 
the  navigation  of  the  James  River,  and  to  People  v.  Mitchell,  35  N.  Y.  551  (1866)  ; 
build  a  road  to  the  falls  of  the  Kanawha  Police  Jury  v.  Succession  of  McDonough, 
River).  8  Leigh  (Va,),  120  (1887).  This  8  La.  An.  341 ;  Aurora  v.  West,  9  Ind.  74 
is  the  earliest  case  of  the  class.  Bridge-  (1857);  22  Ind.  88;  Mt.  Vernon  v.  Hovey, 
port  V.  Railroad  Co.,  15  Conn.  475  (1843);  52  Ind.  568  (1876);  Robinson  v.  Bidwell, 
Society,  &c.  v.  New  London,  29  Conn.  22  Cal.  379;  Stein  v.  Mayor,  &c.,  24  Ala. 
174;  Douglass  v.  Chatham,  41  Conn.  211  591  (1854);  Gibbons  v.  Railroad  Co.,  86 
(1874) ;  Nichol  v,  Nashville,  9  Humph.  Ala.  410;  Prettyman  v.  Supervisors,  19 
(Tenn.)  252  (1848);  Powers  v,  Superior  111.  406  (1858);  8.  p.  24  111.  75,  208; 
Court,  23  Ga.  65  (1857) ;  Talbot  t?.  Dent,  Butler  v.  Dunham,  27*  lU.  474  (1861) ; 
9B.  Mon.  (Ky.)  526  (1849);  Slacks.  Rail-  Robertson  t?.  Rockford,  21  111.  451;  Chi- 
road  Co.,  13  B.  Mon.  (Ky.)  1  (1852);  cago,  &c  Railroad  Co.  v.  Smith  (donation 
Maddox  v.  Graham,  2  Met.  (Ky.)  56;  to  Raihxmd  Co.),  62  IIL  268  (1871);  8.  c. 
Commonwealth  v.  McWilliams,  11  Pa.  St.  14  Am.  Rep.  99;  Sibley  v.  Mobile,  3  Woods 
61  (1849);  Sharpless  v.  Mayor,  etc.,  21  C.  C.  535;  and  see  also  as  to  authority  to 
Pa.  St.  147  ;  /i^.  188  ;  Commonwealth  v.  precinct  to  levy  tax  to  maintain  a  bridge, 
Perkins,  43  Pa.  St.  410 ;  47  Pa.  St.  189 ;  Shaw  v.  Dennis,  5  Gilm.  (111.)  405  ;  San. 
Cotton  V.  County  Comm'rs,  6  Flor.  610  Antonio  v.  Jones,  28  Tex.  19  ;  Cbpes  v. 
(1856);  Railroad  Co.  v.  Comm'rs,  1  Ohio  Charleston,  10  Rich.  (S.  C.)  491  (1857); 
St.  77  (1852);  Cass  v.  Dillon,  2  Ohio  St.  Auguste  Bank  v.  Augusta,  49  Me.  507  ; 
607  (1858);  Ohio  v.  Comm'rs,  &c.  6  Clark  v.  City,  &c.,  10  Wis.  136;  lb,  195 
Ohio  St.  280;  7  Ohio  St.  327;  8  Ohio  St.  (1859)  (compare  Whiting  v.  Sheboygan 
894;  12  Ohio  St  596,  624;  14  Ohio  St.  Railroad  Co.,  infra).  The  Supreme  Court 
669;  Strickland  v.  Railroad  Co.,  (Miss.)  of  fFisconrin,  in  an  opinion  delivered  in 
MSS.;City P.Alexander, 23 Mo.  483(1856);  Phillips  v.  Albany,  28  Wis.  340  (1871), 
39  Mo.  485;  Leavenworth  County  v.  Miller,  say  the  power  of  the  legislature  to  author- 
Supreme  Court  of  Kansas  (1871),  7  Kan.  ize  municipal  subscriptions  to  the  stock  of 
479;  8.  c.  12  Am.  Rep.  425.  The  opinion  railroads  is  settled  by  former  decisions  in 
of  VcUentine^  J.,  covers  the  whole  ground  this  State,  as  well  as  in  other  States, 
of  controversy.  Kingman,  C.  J.,  con-  though  the  majority  of  this  court  would 
corred,  and  Brmoer,  J.,  dissented.    Clarke  be  disposed  to  deny  the  power,  if  it  were 
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eminent  judges,  there  remain  serious  doubts  as  to  the  soundness  of 
the  principle,  viewed  simply  as  one  of  constitutional  law.     Begarded 

a  new  question.  8.  p.  Bogan  v.  Water-  to  aid  in  the  construction  of  a  railroad, 
town,  30  Wis.  259  (1872);  Lawson  v.  Bail-  even  though  the  road  extends  beyond  the 
way  Co.,  80  Wis.  597;  U.  8.  v.  New  Or-  limits  of  the  corporation,  or  even  of  the 
leans,  2  Woods  C.  C.  230.  The  Supreme  State.  So  held  in  Stein  v.  Mobile,  24  Ala. 
Court  of  the  United  States  have  decided  591  (1854).  An  act  authorizing  a  mu- 
that  the  power  may  be  conferred  by  the  nicipal  corporation  to  borrow  money  to 
legislature.  Infra,  sec.  158;  Thompson  v,  aid  in  the  construction  of  a  railroad,  upon 
Lee  County,  3  Wall.  827 ;  Knox  County  the  written  assent  of  two-thirds  of  the 
V.  Aspinwall,  21  How.  (U.  S.)  689,  547  resident  taxpayers,  or  upon  the  approval 
(1858);  Zabriskie  V.  Railroad  Co.,  23  How.  of  two-thirds  of  the  taxpaying  electors, 
I  881 ;  Amey  v.  Mayor,  24  How.  365,  376;  is  constitutional  and  valid  ;  and  it  is  not 
I  Gelpeckov.  Dubuque,  1  Wall.  175  (1863);  open  to  the  objection  that  it  submits  a 
1  Mercer  County  v.  Hacket,  lb.  81 ;  Meyer  legislative  question  to  the  town.  Starin 
V.  Muscatine,  lb.  884;  Baldvt-in  v.  Otoe  t;.  Genoa,  23  N.  Y.  439  (1861);  Gould  r. 
County,  HI  U.  S.  1 ;  Caldwell  v.  Justices,  Sterling,  lb.  439,  456;  Bank  of  Rome  v. 
4  Jones  (N.  C.)  Eq.  828;  Taylor  v.  New-  Rome,  18  N.  Y.  88;  People  v.  Mead,  24 
heme,  2  Jones,  141  (1854);  a.  p.  Hill  v.  N.  Y.  124;  Horton  v.  Thompson,  71  N. 
Forsythe  Co.,  67  N.  C.  367  (1870).  In  Y.  613;  affirmed  in  Town  of  Scipio  ». 
louxi  the  constitutionality  of  railroad  sub-  Wright,  101  U.  S.  665  ;  s.  c.  21  Alb.  L. 
scriptionsbymunicipalities  was  first  (1853)  Jour.  476.  These  cases  distinguished  on 
,  affirmed  in  Dubuque  County  v.  Railroad  this  point  from  Barto  v.  Himrod,  4  Seld. 
Co.,  4  G.  Greene  (Iowa),  1 ;  afterwards  (8  K.  Y.)  483.  AnUy  sec.  44.  Since  the 
(1862)  denied.  State  v.  Wapello  County,  common  law  does  not  favor  the  principle 
13  Iowa,  888;  denial  adhered  to  down  to  that  a  majority  of  taxpayers  of  a  muni- 
1869,  Hanson  v.  Vernon,  27  Iowa,  28;  but  cipal  corporation  may  encumber  the  prop- 
note  the  virtual,  yet  not  acknowledged  erty  of  a  minority  against  their  will,  in 
overthrow  of  the  line  of  decisions  denying  aid  of  a  railroad  or  other  corporation,  the 
the  power,  in  Stewart  v.  Polk  County,  80  requirements  of  statutes  authorizing  such 
Iowa,  1  (1870) ;  Ren  wick  i;.  Davenport,  aid  must  be  strictly  observed.  People  r. 
etc.  Railway  Co.,  47  Iowa,  611;  Snell  v.  Hulburt,  46  N.  Y.  110;  Cowdrey  v.  Town 
Leonard,  55  Iowa,  553.  The  legislative  ofCanadea,  16  Fed.  Rep.  532.  In  Smith 
and  judicial  history  of  the  subject  is  fully  v.  Fond  du  Lac,  8  Fed.  Rep.  289,  Ear- 
stated  in  King  v.  Wilson,  1  Dillon's  C.  C.  laUf  J.,  decided  that  a  statute  authorizing 
R.  555  (1871).  By  the  Constitution  of  a  city  to  subscribe  for  railroad  stock  and 
Tennessee,  the  legislature  has  power  to  au-  issue  its  bonds  therefor,  after  a  vote  passed 
thorize  counties  and  incorporated  towns  by  a  majority  of  the  voters,  without  limit- 
to  impose  taxes  for  **  county  and  corpo-  ing  the  amount,  was  not  in  conflict  with  a 
ration  purposes."  In  Nichol  v.  Mayor,  constitutional  provision  in  Wisconsin  re- 
Ac.  of  Nashville,  9  Humph.  252  (1848),  it  stricting  the  power  of  municipalities  to 
was  held,  notwithstanding  this  provision,  borrow  money,  contract  debts,  and  loan 
that  the  legislature  possessed  the  power  their  credit. 

to  authorize  municipal  corporations  to  The  Supreme  Court  of  Minnesota  has 
subscribe  for  the  stock  of  railway  com-  affirmed  the  validity  of  compulsory  aid  to 
panics  whose  roads  mn  to  or  near  such  railways,  saying  that  it  is  wholly  for  the 
corporations,  and  that  this  toas  a  legitimate  legislature  to  determine  whether  the  aid 
corporate  purpose.  So  in  Florida,  held  to  shall  be  by  subscribing  to  the  stock  and 
be  a  **  county  purpose,"  within  the  mean-  issuing  bonds  in  payment,  or  by  a  danatum 
ingof  the  Constitution;  but  yiKwe.  There  of  money  or  bonds  to  secure  their  con- 
is  nothing  in  the  Constitution  of  Alabama  stmction,  the  court  in  either  case  regard- 
prohibiting  the  legislature  from  authoriz-  ing  the  iMe  to  be  a  public  use  for  which 
ing  a  municipal  corporation  to  levy  a  tax  taxation  may  be  authorized.  Davidson  v, 
on  the  Kal  estate  within  the  corporation  Ramsey  County,  18  Minn.  482  (1872).  And 
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in  the  light  of  its  effects,  however,  there  is  little  hesitation  in 
affirming  that  this  invention  to  aid  the  enterprises  of  private  cor- 
porations has  proved  itself  baneful  in  the  last  degree.^ 

§  154.  Municipal  Indebtedness;  Negotiable  Bonds.  —  It  is  esti- 
mated that  the  indebtedness  of  municipal  and  public  corporations  in 
this  country  has  already  reached  the  enormous  sum  of  81,000,000,000, 
and  it  is  constantly  increasing.  A  large  portion  of  this  indebtedness 
is  evidenced  by  negotiable  bonds,  which  are  held  by  thousands  of  per- 
sons, at  home  and  abroad,  as  an  investment  These  bonds  have  been 
issued  for  a  great  variety  of  purposes,  such  as  the  erecting  of  public 
buildings,  the  making  of  municipal  improvements,  and  in  payment 
of  subscriptions  for  the  stock  of  railway  corporations,  or  as  dona- 
tions to  aid  them  in  the  construction  of  their  roads  located  in  or 
near  the  municipality  or  public  corporation  thus  extending  its 
assistance.^ 

§  155.  Same  snbjeot  —  The  power  conferred  upon  municipal  and 
public  corporations  to  issue  commercial  securities  for  such  purposes 
is  of  comparatively  recent  origin,  and  it  has  undeniably  been 
attended  with  very  serious,  and  it  is  perhaps  not  too  strong  a 
statement  to  add,  disastrous  consequencea  One  of  these  is  the 
stimulus  which  the  long  credit  commonly  provided  for  effectually 
supplies  to  over-indebtedness.  The  bonds  usually  fix  a  time,  twenty 
or  thirty  years  distant,  for  payment  of  the  principal.  Those  who 
vote  the  debt,  and  the  councils  or  bodies  which  create  it  and  issue 
the  bonds,  do  so  without  much  hesitation,  as  the  burden  is  expected 
to  fall  principally  on  posterity,  A  learned  justice  of  the  Supreme 
Court  of  the"  United  States  ^  has  very  fitly  described  the  effect  wit- 
nessed as  a  mania  for  running  in  debt  for  public  improvements. 
It  has  elsewhere  been  characterized  as  an  "epidemic  insanity"  in- 
ducing extravagant  corporate  subscriptions  to  public  works. 

• 

the  yaliditj  of  such  legislation  has  also  sonport  v,  Watson,  38  Ark.  704 ;  Richeson 
been  affirmed  by  the  Supreme  Court  of  v.  People,  115  IlL  450. 
NelMxuka,   Crounse  and  Lake,  JJ.,  con-  ^  Cooley,  Const.  Lira.  5th  ed.  264^  5e^., 
enrrlDg,  and  Mcuon,  C.  J.,  dissenting,  —  discusses  the  constitutional  principles  in- 
the  opinion  of  Crounse,   J.,  reviews  the  volved  in  such  legislation  with  his  accus- 
principal  cases ;  Hallenbeck  v.  Hahn,  2  tomed  clearness  and  ability. 
Neb.  377;  and  by  the  Supreme  Court  of         ^  As  to  coupon  bonds,  see  Daniel  on 
Ccdifomia,  Stockton,  &c  Railroad  Co.  v.  Neg.  Instr.  sec.  1486  et  seq.      Post,  chap- 
City  of  Stockton,  41  Cal.  147  (1871);  and  ter  xiv.  on  Contracts,  where  the  subject  of 
in  Alabama,  Opelika  v.  Daniel,  59  Ala.  Municipal  Bonds  is  considered  at  lai^ 
211;  Selma  &  Gulf  Railroad,  In  re,  45  Ala.  The  mode  of  enforcement  is  presented  in 
696  (1S71);  and  in  Kentucky,  Allison  v.  eh.  xx.post,  on  Mandamus. 
Lou.,  H.  C.  ft  W.  Railway  Co.,  10  Bush         •  Mr.  Justice  Datfis. 
(Ky.),  1  (1873).    Text  approved.    Jack- 
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§  156.  The  Abuse  of  the  Power. — la  many  parts  of  the  country, 
and  particularly  in  the  West,  this  mania  has  become  general  in 
cities,  counties,  townships,  and  school-districts,  and  large  and  bur- 
densome debts  have  been  thoughtlessly  created.  The  author  has 
known  new  counties  in  a  western  State  not  containing  over  10,000 
inhabitants,  vote  for  a  single  railway,  bonds  to  the  amount  of  $300,- 
000,  drawing  ten  per  cent  interest,  payable  annually ;  and  instances 
are  not  infrequent  where  bonds  have  been  issued  greater  than  the 
assessed  value  of  all  the  taxable  property  at  the  time  within  the 
municipal  or  territorial  subdivision.  No  check  against  the  incurring 
of  over-indebtedness  is  so  effectual  as  the  one  tliat  you  mtcst  pay  as 
you  go;  but  this  is  wholly  disregarded  in  the  legislation  which 
authorizes  bonds  payable  at  a  remote  period.  Another  serious  con- 
sequence of  this  policy  is  that  even  the  interest  on  these  bonds 
often  proves  to  be  a  heavy  burden  upon  the  community,  and  in 
many  instances  the  bonds  have  been  issued  fraudulently  by  the 
public  or  municipal  officers,  and  no  consideration  or  none  of  value 
has  been  in  fact  received  therefor.  They  may,  indeed,  have  the 
stock  of  the  railway  company ;  but  in  most  cases,  under  the  pre- 
vailing mode  of  constructing  railways,  the  stock  is  utterly  valueless. 
When  the  sting  of  taxation  is  felt,  and  when  the  taxpayer  knows 
that  the  bonds  were  fraudulently  issued,  and  even  when  he  feels 
that  their  issue  was  improvident,  experience  shows  that  repudiation, 
or  attempted  repudiation  is  the  next  stage,  involving  a  forfeiture  of 
the  public  faith  pledged  for  their  payment.  Occasionally  it  has 
been  witnessed  that  the  State  in  all  its  departments  has  actively 
sympathized  with  the  repudiating  municipality,  and  the  public  faith 
has  been  redeemed  only,  if  at  all,  through  the  coercion  of  the  Su- 
preme Court  of  the  United  States.  In  a  few  instances,  indeed,  the 
States  have  set  the  example  of  repudiating  their  own  obligations 
issued  in  aid  of  railways ;  and  it  was  in  a  case  of  this  kind  that  the 
Supreme  Court  at  Washington  felt  itself  boun4  to  declare  **  that  the 
faith  of  the  State  [of  Minnesota],  solemnly  pledged,  has  not  been 
kept ;  and  were  she  amenable  to  the  tribunals  of  the  country,  as 
private  individuals  are,  no  court  of  justice  would  withhold  its  judg- 
ment against  her."  Examples  of  this  kind  are  demoralizing,  and 
cannot  safely  become  general  or  frequent 

§  157  (105).  Constitational  Principles  ioTolved.  —  It  is  not  pro- 
posed here  to  enter  into  a  discussion  of  the  constiitUional  principles 
involved  in  such  legislation.  The  arguments  in  favor  of  the  power 
are  fully  presented  in  the  leading  case  of  Sharpless  v.  The  Mayor,^ 

\  Sliarpless  v.  Mayor,  21  Pa.  St.  147.  See,  also,  Am.  Law  Rer.  Oct  (1870);  infira^ 
•6C.*  158. 
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and  against  it  in  Hanson  v.  Vernon,^  in  Whiting  v.  Sheboygan  Bail- 
way  Company,*  and  in  The  People  v.  Township  Board  of  Salem,*  to 

^  Hanson    v,    Vernon,    27    Iowa,    28  or  loan  its  credit  to,  or  in  aid  of,  any  such 

( 1 869).  company,  corporation,  or  association  ; "  and 

3  Whiting  V,  Sheboygan  Railway  Co.,  this  was  held  not  to  prohibit  the  legisla- 

25  Wis.  167  (1870),  opinion  by  Dixon,  ture  from  authorizing  a  municipal  corpo- 

C.  J. ;  8.  0.  8  Am.  Rep.  80  ;  8.  c.  9  Am.  ration  to  engage  in  building  a  railroad 

Ijaw  Reg.  (n.  8.)  156,  and  note  ;  Bogan  mainly  outside  of  the  State  on  its  own 

V.  Watertown,  30  Wis.  259  (1872).  account     Walker  v,  Cincinnati,  21  Ohio 

>  People  V,  Township  Board  of  Salem,  St  14  (1871) ;  8.  o.  11  Am.  Law  Beg. 

9  Am.  Law  Reg.  (n.  8.)  487,  and  notes  (k.  8.)  846,  and  note  of  Judge  RedJUld; 

(1870) ;  8. 0.  20  Mich.  452.     "  Bonds  like  s.  c.  8  Am.  Kep.  24.    Considering  the  evil 

these  are  of  modem  invention,  and  when  which  this  provision  of  the  Constitution 

counties  and  towns  were  decoyed  into  the  was  aimed  at,  it  seems  difficult  to  avoid 

use  of  them  for  the  purpose  of  railroad  the    conclusion    that    this    construction 

corporations  they  had  to  obtaiu  enabling  thwarts   the   intention   and   purpose  for 

statutes  before  they  could  prostitute  mu-  which   the  provision   was   designed  and 

nicipal  seals  to  any  such  purpose.     And  adopted. 

as  soon  as  the  people  [of  Pennsylvania]  This  case  illustrates  the  dangerous  na- 
began  to  feel  the  consequences  of  apply-  tureof  the  invention  of  bringing  the  taxing 
iug  the  fundamental  principle  of  commer-  power  to  aid  in  the  building  of  railway 
cial  paper  to  their  bonds,  they  altered  lines,  and  particularly  does  it  subvert  all 
their  organic  law  so  as  to  render  such  previous  notions  of  the  appropriate  powers, 
bonds  and  enabling  statutes  irapossibili-  functions,  and  duties  of  municipalities. 
ties  in  the  future."  Per  Woodward^  C.  J.,  Here  a  single  city,  in  the  face  of  the  Con- 
County  r.  Brinton,  47  Pa.  St  367  (1864).  stitution,  was  authorized  to  borrow  $10,- 
The  evil  of  these  subscriptions  was  the  000,000,  and  issue  its  bonds  in  payment 
cause  of  the  amendment  to  the  Constitu-  to  be  appropriated  to  the  construction  of 
tion.  Per  Read,  J.,  Pennsylvania  Bail-  a  long  railroad  line  by  itself  and  for  itself, 
road  Co.  v.  Philadelphia,  lb,  193.  The  Con-  lying  chiefly  in  other  States  ;  and  yet  the 
stUatian  of  Pennsylvania  (1874)  provides:  validity  of  the  act  giving  the  authority 
"The  General  Assembly  shall  not  author-  was  sustaiued.  In  May,  1873,  the  same 
ize  any  county,  city,  borough,  township,  constitutional  provision  was  before  the 
or  incorporated  district  to  become  a  stock-  Supreme  Court  of  the  State,  and  the  act 
holder  in  any  company,  association,  or  of  1872,  mentioned  below,  was  held  to  be 
corporation,  or  to  obtain  or  appropriate  in  conflict  with  it,  since  the  legislature 
money  for,  or  to  loan  its  credit  to,  any  could  not  do  indirectly  what  it  was  pro- 
corporation,  association,  institution,  or  in-  hibited  from  doing  directly.  The  court 
dividuaL"  This  is  in  substance  the  amend-  held:  1.  Taxation  can  only  be  authorized 
ment  to  the  Constitution  made  in  1857.  for  public  purposes.  When,  therefore,  a 
Construed  in  Pennsylvania  Railroad  Co.  v.  statute  authorizes  a  county,  township,  or 
Philadelphia,  47  Pa.  St.  189 ;  Wheeler  v.  municipality  to  levy  taxes  not  above  a 
Philadelphia,  77  Pa.  St  888  ;  Wilkesbarre  given  per  cent  on  the  taxable  pro))erty  of 
Hospital  V.  Luzerne  County,  84  Pa.  St  55.  the  locality  for  the  purpose  of  bnihling 
Bounty  tax  to  volunteers  not  within  the  so  much  of  a  railroad  as  can  be  built  for 
prohibition.  Speer  v.  School  Directors,  that  amount,  and  the  part  of  a  railroad 
50  Pa.  St.  150.  80  to  be  built  can  be  of  no  public  utility 

The  Ohio  Constitution  (art  viii.  sec.  6)  unless  used  to  accomplish  an  unconstitu- 
provides  that  ' '  The  General  Assembly  tional  purpose,  such  tax  is  illegal  and  can- 
shall  never  authorize  any  county,  city,  not  be  enforced.  2.  Where  public  credit 
town,  or  township,  by  vote  of  its  citizens  or  money  is  furnished  by  any  of  the  sub- 
or  otherwise,  to  become  a  stockholder  in  divisions  of  the  State  named  in  the  Con- 
any  joint  stock  company,  corporation,  or  stitution,  to  be  used  in  part  in  the  con- 
association  whatever;  or  to  raise  money  struction  of  a   work   which,   under  the 
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which,  and  to  the  other  cases  before  cited,  the  reader  is  reterred. 
The  judgments  affirming  the  existence  of  the  power  have  generally 
met  with  strong  judicial  dissent  and  with  much  professional  dis- 
approval, and  experience  has  demonstrated  that  the  exercise  of  it 
has  been  productive  of  bad  results.  Taxes,  it  is  eveiywhere  agreed, 
can  only  be  imposed  for  public  objects,  and  taxation  to  aid  in  build- 
ing the  roads  of  private  railway  companies,  even  if  the  use  is  a  pub- 
lic use,  is  hardly  consistent  with  our  traditional  respect  for  the 
inviolability  of  private  property  and  individual  rights.  Fraud  often 
accompanies  the  exercise  of  the  power,  and  extravagant  indebtedness 
is  the  result ;  and,  sooner  or  later,  the  power  will  be  denied  by  con- 
stitutional provision,  as  it  already  is  in  Penndylvania,  Ohio,  Illinois,^ 

Btatute  aathoriziog  its  constraction,  must  (1870),  where  the  subject  is  very  elaborately 
be  completed,  if  completed  at  all,  by  other  considered  by  Buskirk,  J.  John  v.  Cin., 
parties  out  of  their  own  means,  who  are  &c.  Railroad  Co.,  85  Ind.  639 ;  AspinwaU 
to  own,  or  have  the  beneticial  control  and  v.  Jo  Daviess  Co.,  22  How.  864.  The 
management  of  the  work  when  completed,  new  Constitution  of  Missouri  cuts  up  the 
public  money  or  credit  thus  used  can  only  business  by  the  roots.  Art.  iv.  sec.  47. 
be  regarded  as  furnished  for  or  in  aid  of  ^  The  Constitution  of  Illinois,  which 
such  parties.  The  act  of  April  23,  1872,  went  into  effect  July  2,  1870,  provided 
to  authorize  counties,  townships,  and  other  that  no  municipality  should  *'  ever  become 
municipalities  therein  named  to  build  rail-  subscriber  to  the  capital  stock  of  any  rail- 
roads, &c.  [59  0.  L.  84],  authorizes  the  road  or  private  corporation,  or  make  do- 
raising  of  money  by  taxation,  which  is  nation  to,  or  loan  its  credit  in  aid  of, 
equally  applicable  to  the  unlawful  pur-  such  corporation.  Provided,  however.  That 
pose  of  aiding  railroad  companies  and  the  adoption  of  this  article  shall  not  be 
others  engaged  in  building  and  operating  construed  as'  affecting  the  right  of  such 
railroads,  as  it  is  to  any  lawful  purpose,  municipality  to  make  such  subscriptioni 
and  gives  to  the  officers  entrusted  with  the  where  ^e  same  have  been  authorized  under 
control  and  operation  of  the  money  thus  existing  laws,  by  a  vote  of  the  people  of 
raised  no  means  or  power  of  discrimina-  such  municipalities  prior  to  such  adoption." 
tion  as  to  the  lawfulness  of  the  work  or  It  has  been  held  that  the  effect  of  this 
purpose  to  which  it  is  to  be  applied  ;  and  section  was  to  withdraw  a  power,  previ- 
this  is  in  contravention  of  sec  6.  art  viii.  ously  conferred  by  the  legislature,  to  issue 
of  the  Constitution,  and  therefore  void.  bonds  in  payment  of  subscriptions  and 

By  amendment  of  the  ConstUviian  of  donations  duly  voted  to  railroads,  when 

New  York,  which  took  effect  January  1,  the  power  had  not  been  exercised  before  it 

1875,  "No  county,  town,  or  village  shaU  went  into  effect ;  but  that  subscriptions 

hereafter  give  any  money  or  property,  or  and  donations  legally  voted  before  that 

loan  its  money  or  credit  to  or  in  aid  of  time  could  be  completed  after  it.    Concord 

any  individual,   association,    or  corpora-  v.  Robinson,  121  U.  S.  165.     As  to  the 

tion.'*   People  v.  Ft.  Edward,  70  N.  Y.  28  power  of  the  legislature  of  Illinois  under 

(1879).  the  Constitution  of  1348  to  validate  the 

The  OoTUtiitUion  of  Indiana  provides  action  of  a  town  in  voting  a  subscription 
that  "no  county  shall  subscribe  for  stock  to  railway  stock  without  authority,  see 
in  any  incorporated  company,  unless  the  Bolles  v.  Brimiield,  120  U.  S.  759.  The 
same  be  paid  for  at  the  time  of  such  sub-  proviso  includes  donations  as  well  as  sub- 
scription." Art.  X.  sec.  10.  What  is  scriptions.  Fairfield  v.  County  of  Gal- 
an  "incorporated  company,"  and  how  and  latin,  100  U.  S.  47,  overruling  Conconl 
when  stock  may  be  paid  for,  see  Lafayette,  r.  Portsmouth  Savings  Bank,  92  U.  S. 
Ac.  Railroad  Ca  v,  Geiger,  34  Ind.  185  625  ;  Enfield  v.  Jordan,  119  U.  S.   6SU. 
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New  York,  Missouri,  and  possibly  some  of  the  other  States,  or  by 
legislative  eDactment  It  is  too  late  to  expect,  in  view  of  the  line 
of  decisions  referred  to,  that  the  courts  in  the  States  which  have 
already  passed  upon  the  question  will  retrace  their  steps,  and  too 
much  to  hope  that  the  courts  in  other  States  will  have  the  boldness 
successfully  to  stem  the  strong  tide  of  authority,  strengthened,  as  it 
will  be,  by  temporary  popular  feeling  and  corporate  influence. 

§  158  (105  a).  Same  subject.  Decisions  of  the  Supreme  Court  of 
the  United  States.  —  Since  the  first  edition  of  this  work,  the  Su- 
preme Court  of  the  United  States,  following  repeated  intimations  of 
its  judges  in  previous  cases,  have  directly  sustained  the  validity  of 
legislative  acts  attthorizing  municipal  aid  to  railways}  In  view  of 
the  prior  adjudications  of  that  tribunal  in  the  municipal  bond  cases, 
hereafter  referred  to  in  the  chapter  on  Contracts,  and  of  the  almost 
uniform  holding  of  the  State  courts,  no  other  result  could  have  been 
anticipated.  This  ends  judicial  discussion  if  it  does  not  terminate 
doubts.  The  Supreme  Court,  in  reaching  this  result,  places  its  judg- 
ment  upon  the  ground  that  highways,  turnpikes,  canals^  and  rail- 

This  section  did  not  take  away  the  power,  vision  went  into  effect,  under  a  law  which, 

which  the  legislature  had  under  the  pre-  though  constitutional  when  enacted,  was 

vious  Constitution,  of  passing  a  curative  not  within  the  terms  of  the  provision, 

act  declaring  an  election  in  favor  of  au-  Katzenbergcr  v.  Aberdeen,  121  U.  S.  172. 

thorizing  a  subscription  to  a  railroad  valid  Heldf  also,  under  the  same  provision,  that 

and  giving  power  to  issue  bonds  therefor,  an  act  ratifying  all  subscriptions  to  the 

when  the  election  was  held  under  a  mere  capital  stock  of  a  corporation  "  made  by 

power  to  borrow  money  and  issue  bonds,  any  county,  city,  or  town  in  this  State, 

the  statute  being  insufficient  to  warrant  a  which  were  not  made  in  violation  of  the 

subscription  to  a  railroad.    Jonesboro  City  Constitution,*'  did  not  with  sufficient  cer- 

V,  Cairo  k  St.  Louis  R.  R.  Co.,  110  U.  S.  tainty  ratify  a  subscription  made  in  pur- 

192.    The  section  held  not  to  invalidate  suance  of  a  vote,  when  neither  the  election 

township  bonds,  which  were  issued  in  pur-  nor  the  subscription  had  been  authorized 

suance  of  a  vote  held  on  the  same  day  by  the  legislature ;  and  that  bonds  issued 

the  new  Constitution  was  adopted  (July  2,  under  authority  of  the  pretended  act  of 

1870).     Louisville  v.  Savings  Bank,  104  ratification  were  void  for  want  of  power  to 

U.  S.  469.  issue  them.     Hayes  v.  Holly  Springs,  114 

The  Constitution  of  Mississippi  of  1869,  U.  S.  120.     This  provision  requires  the 

art.  xii.  §  14,  provides  that,  "The  legisla-  assent  of  only  two-thirds  of  those  actually 

ture  shall  not  authorize  any  county,  city,  voting,  not  two- thirds  of  all  those  qualified 

or  town  to  become  a  stockholder  in,  or  to  vote.    Carroll  County  v.  Smith,  111 

lend  its  credit  to,  any  company,  associ-  U.  S.  556. 

ation,  or  corporation,  unless  two-thirds  of         *  Olcott  v.  Supervisors,  16  Wall.  678 

the  qualified  voters  of  such  county,  city,  (1872) ;  Railroad  Co.  v,  Otoe  County,  16 

or  town,  at  a  special  election,  or  regular  Wall.  667  (1872) ;  8.  o.  reprinted,  2  Neb. 

election,  to  be  held  therein,  shall  assent  496 ;  S^.  Joseph  Township  v.  Rogers,  16 

thereto."     Under  this  provision  it  is  held  Wall.  664  (1872)  ;  8.  c.  7  Albany  Law 

that  the  legislature  of  that  State  has  no  Journal,   862  ;  Rogers  v.   Burlington,    8 

authority  to  pass  an  act  validating  an  issue  Wall.    654 ;    Mitchell  v.  Burlington,    4 

of  bonds,  illegally  issued  before  the  pro-  WalL  270. 
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ways,  although  owned  by  individuals  under  public  grants  or  by 
private  corporations,  are  pvhlid  juris  ;  that  they  have  always  been 
regarded  as  governmental  affairs,  and  their  establishment  and  main- 
tenance recognized  as  among  the  most  important  duties  of  the  State, 
in  order  to  facilitate  transportation  and  easy  communication  among 
its  different  parts ;  and  lience  the  State  may  put  forth,  in  favor  of 
such  improvements,  both  its  power  of  eminent  domain  (as  it  con- 
stantly does)  and  its  power  to  tax,  unless  there  be  some  special  re- 
striction in  tlie  Constitution  of  the  particular  State.  These  powers 
may,  in  the  judgment  of  the  court,  be  lawfully  exerted,  because  the 
use  is  in  its  nature  a  public  use,  and  these  works  are  subject  to  pub- 
lic control  and  regulation  (except  so  far  as  this  right  has  been  law- 
fully parted  with  by  valid  legislative  contract),  notwithstanding  they 
may  be  exclusively  owned  by  private  persons  or  corporations.  It 
must  be  admitted  that  compulsory  taxation  in  favor  of  railways  and 
like  public  improvements  owned  by  individuals  or  companies  is  an 
exercise  of  power  going  quite  to  the  verge  of  legislative  authority. 
Although  it  is  a  doctrine  that  must  now  be  considered  as  judicially 
settled,  still  it  is  one  which  has,  as  we  think  justly,  encountered  a 
vigorous  opposition,  both  on  the  ground  of  expediency  and  of  power ; 
and  the  exercise  of  authority  has,  as  before  noticed,  been  so  disas- 
trous as  already,  in  some  of  the  States,  to  have  led  to  constitutional 
provisions  for  the  protection  of  the  citizen. 

§  159  (105  V),  Prinoiple  does  not  extend  to  CompolBory  Tazation 
for  Private  Enterprises.  —  It  is  obvious,  from  the  foregoing  statement 
of  the  grounds  upon  which  the  validity  of  such  legislation  is  made 
to  rest,^  that  it  furnishes  no  support  for  the  validity  of  taxation  in 
favor  of  enterprises  and  objects  which  are  essentially  private.  We 
consider  the  principle  equally  sound  and  salutary,  that  the  mere 
incidental  benefits  to  the  public  or  the  State,  or  to  any  of  its  munici- 
palities or  divisions,  which  result  from  the  pursuit  by  individuals  or 
corporations  of  ordinary  branches  of  business  or  industry,  do  not 
constitute  a  public  v^se  in  the  legal  sense,  which  justifies  the  exercise 
either  of  the  power  of  eminent  domain  or  of  taxation.  It  would 
have  been  well,  in  our  judgment,  if  this  doctrine  had  been  extended 
in  its  application  to  railway  companies ;  but  the  doctrine  that  pri- 
vate enterprises  or  objects  cannot  be  aided  by  taxation  is  so  funda- 
mental that  it  cannot  be  denied  or  disregarded  without  unsettling 
the  foundations  of  individual  rights,  without  recognizing  legislative 
omnipotence  over  private  property,  or  the  irresponsible  despotism 
of  a  local  majority,  and  unwisely  opening  the  way  for  frauds  and 

^  Supra,  sec.  157. 
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abuses  which,  in  view  of  the  past,  canuot  be  contemplated  without 
deep  anxiety.^ 

1  The  doctrine  of  the  text  finds  inter-  its  essential  character,  a  private  and  not 
esting  illustrations  and  anthoritative  sup-  a  public  object.  .  .  .  That  the  incidental 
port  in  several  adjudged  cases  determined  advantages  to  the  public  or  to  the  State 
by  courts  of  great  respectability.  One  is  which  result  from  the  promotion  of  pri- 
LoweU  V.  Boston,  decided  by  the  Supreme  vate  interests,  or  the  prosperity  of  private 
Judicial  Court  of  Massachusetts  in  1873.  enterprises  or  business,  does  not  justify 
111  Mass.  463;  8.  c.  15  Am.  Rep.  89.  their  aid  by  taxation.  ...  That,  asa  judi- 
After  the  great  fire  in  Boston,  in  1872,  the  cial  question,  the  case  is  not  changed  by 
legislature  enacted  that  the  city  might  the  magnitude  of  the  calamity  which  has 
issue  its  bonds  to  the  amount  of  $20,000,*  created  the  emergency."  And  finally  the 
000,  the  proceeds  of  which  three  commis-  court  say,  '*The  expenditure  authorized 
sioners,  appointed  by  the  mayor,  were  by  this  statute  being  for  private  and  not 
authorized  to  loan  in  a  safe  and  judicious  for  public  objects,  in  a  legal  sense,  it  ex- 
manner  "  in  such  sums  as  they  shall  de-  ceeds  the  constitutional  power  of  the  legis- 
tennine  to  the  owners  of  land,  the  buildings  lature,  and  the  city  cannot  legally  issue 
upon  which  were  burned  by  the  fire  in  said  the  bonds  for  the  purposes  named  in  the 
Boston  on  the  ninth  and  tenth  days  of  act.*'  Ill  Mass.  463.  This  case  is  fol- 
November,  1872,  upon  the  notes  or  bonds  lowed  and  approved  in  State  v.  Osawkee 
of  said  owners  secured  by  first  mortgages  Township,  14  Kan.  418  (1875),  and  the 
of  said  land ;  said  mortgages  to  be  con-  "  relief  bonds "  which  the  township  was 
ditioned  that  the  rebuilding  shall  be  com-  authorized  to  issue  were  held  not  to  be  for 
menced  within  one  year  from  the  first  day  a  public  purpose,  and  therefore  void.  s.  o. 
of  January,  1878,  and  said  commissioners  19  Am.  Rep.  99  ;  McConnell  v.  Hamm, 
to  have  full  power  to  apply  the  proceeds  of  16  Kan.  228  ;  C.  B.  U.  P.  Railroad  Co. 
said  bonds  in  making  said  loans  in  such  v.  Smith,  23  Kan.  745. 
manner,  and  to  make  such  further  pro-  Another  case  is  Allen  r.  Inhabitants  of 
visions,  conditions,  and  limitations  in  Jay,  60  Me.  124  (1871) ;  12  Am.  Law 
reference  to  said  loans,  and  securing  the  Reg.  (n.  s.)  481.  The  legislature  author- 
same,  as  shall  be  best  calculated,  in  their  ized  the  town  of  Jay  to  lend  $10,000 
judgment,  to  ensure  the  employment  of  to  enable  the  borrowers  to  build  a  saw- 
the  same  in  rebuilding  upon  said  laud  mill  and  grist-mill,  and  to  exempt  the 
burned  over,  and  the  payment  thereof  to  mills  from  taxation  for  ten  years.  On  the 
the  said  city.*'  ground  that  the  purpose  was  not  a  public 

It  will  be  seen  that  the  object  of  this  one,  the  act  was    acyudged  uuconstitu- 

act,  as  shown  by  its  provisions,   was  **  to  tional.     See  opinions  of  the  judges,  58 

ensure  the  speedy  rebuilding  on  land  the  Me.  Appendix,  590  et  seq.,  given  to  the 

buildings  upon  which  were  bunied"  by  House  of  Representatives.     The  doctrine 

the  great  fire ;   and  the  question  was  as  was  adhered  to  in   Brewer  Brick  Co.   v. 

to  the  right  of  the  State  to  impose  any  Brewer,  62  Me.  62  (1873) ;  s.  c.  16  Am. 

taxes  for  this  object,  and  this  depended  Rep.  895,  and  ably  vindicated  by  Appleton, 

upon  the  further  question,  whether  this  C.  J.;  Bissell  v.   Kankakee,  64  III.  249 

object    was,  in  a  legal   sense,    a   public  (1872)  ;  Mather  v.  Ottawa,  114  III.  659, 

object.  noted  supra,  sec.  127,  note. 

The  court  distinctly  held,  to  use  the  Another  case  is  The  Commercial  National 

language  of  the  rescript  sent  down  in  the  Bank  v.  City  of  lola,  decided  by  the  (J.  S, 

case,  that  taxes  can  only  be  laid    "for  Circuit  Court  for  the  district  of  Kansas, 

some  public  service  or  some  object  which  June,   1873,  reported  in  2  Dillon,  C.  C. 

concerns  the  public  welfare  ; **  that  "the  853,  affirmed  20  Wall.  655  (1874).    For 

preservation  of  the  interests  of  individuals,  the  same  reasons  the  act  of  the  legislature 

either  in  respect  of  property  or  business,  which  authorized  the  city  of  lola  to  ap- 

although  it  may  result  incidentally  in  the  propriate  $50,000  to  aid  private  persons 

advancement  of  the  public  welfare,  is,  in  in  ^  erection  and  equipment  of  buildings^ 
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§  160.  The  Field  reviewed ;  The  LesBonB  it  teaches.  —  Hundreds 
of  municipal  and  public  corporations  in  tlie  country  have  rendered 
themselves  bankrupt  by  the  mania  to  aid  railways,  and  hundreds  of 
others  are  groaning  under  oppressive  burdens  thereby  occasioned 
In  looking  over  the  field,  it  is  now  plain  that  most  of  the  evils 
originating  from  this  source,  and  from  which  the  municipalities  are 
suffering,  have  sprung  not  so  much  from  the  mere  power  to  aid  rail- 
ways, as  from  the  manner  in  which  the  power  has  usually  been  con- 
ferred. If  municipalities  had  been  forbidden  to  issue  their  bonds, 
and  permitted  to  give  such  aid  only  to  the  extent  of  taxes,  to  be 
levied  within  a  short  limited  period  of  time,  this  pay^s-you-go  polvry 
would  have  been  an  effectual  restraint  upon  extravagance  in  this 
direction.  But  the  power  to  .give  the  aid  was  usually  accompanied 
with  express  authority  to  issue  bonds,  payable  twenty  or  thirty  years 
distant,  in  general  without  limit  as  to  amount ;  and  thus  those  who 
created  the  debt  were  almost  indifferent  as  to  the  amount  of  it,  since 
the  main  burden  was  expected  to  fall  on  posterity.  This  led  to  the 
wildest  extravagance.  Bonds  thus  issued  have  been  treated  by  the 
Supreme  Court  of  the  United  States  as  possessing  all  the  attributes 
of  commercial  paper,  and  unimpeachable  in  the  hands  of  innocent 
holders  for  value,  notwithstanding  the  frauds  of  the  municipal  offi- 
cers, or  non-compliance  with  the  conditions  upon  which  the  bonds 
were  authorized  to  be  issued.  Under  the  doctrine  of  the  Supreme 
Court  the  usual  restraints  and  checks^  upon  the  power  have  proved 

at  or  near  the  city,  to  be  used  for  manvr  paid  by  taxation,  to  aid  in  the  improve- 

facturing  purposes,  was  held  unconstltu-  mcTU  of  a  vnUer-powerf   and,   connected 

tional,  and  the  bonds  void  which  had  been  therewith,  authorizing  the  council  of  the 

issued  to  raise  the  money  thus  appropri-  municipality  to  secure  such  water-power 

ated.    The  case  was  distinguished  from  as  might  be  deemed  needful  for  the  use  of 

those  relating  to  railway  aid  bonds,  and  the  fire  department,  held  to  be  unconsti- 

also  construes  the  provision  of  the  Cousti-  tutional,  as  authorizing  a  debt  and  tax  for 

tution  of  the  State  that  "  the  legislature  a  private  purpose.     Coates  v,  Campbell, 

shall  pass  no  special  act  conferring  corporate  87  Minn.  498. 

poivers,"    Ante,  sec.  46.     And  more  re-         Further,  as  to  extent  and  nature  of  the 

cently  the  Court  of  Appeals  of  New  York  taxing  power,    and   distinction  between 

have  decided  in  the  same  way,  holding  an  public  and  private  use,  see  post,  sees.  735, 

act  to  authorize  municipal  bonds  to  pay  736  ;  Bloodgood  v.  Railroad  Co.,  18  Wend. 

for  stock  in  a  private  corporation  to  con^  65  ;  Jenkins  v,  Andover,    103   Mass.   94, 

struct  a  water  privilege  and  to  manufa^iure  holding  invalid  a  statute  authorizing  tax- 

lumher,  to  be  void.     Weismer  v.  Village  ation  in  favor  of  a  private  incorporated 

of  Douglass,  64  N.Y.  91  (1876).    Textap-  academy.      Same   principle:    Curtis    v. 

proved  in  Feldman  v.  Charleston,  23  S.  C.  Whipple,  24  Wis.  350  ;  People  v.  Salem, 

57>  where  bonds  issued  by  a  city,  under  20  Mich.  452 ;  Freeland  v.  Hastings,  10 

legislative  authority,  for  the  purpose  of  Allen,  570 ;   Tyson  v.  School  Directors, 

lending  them  to  individuals  to  assist  them  in  51   Pa.   St.  9  ;  Thompson  v.  Pittson,  59 

rebuilding  the  edifices  destroyed  by  a  ^«a/  Me.  545  (1871);   Savings  Assoc  v.  To- 

Jire^  were  held  void.     A  statute  authoriz-  peka,  3  Dillon,  876  ;    note  15,    Am.  h 

ing  a  municipality  to  issue  bonds,  to  be  Eng.  Corp.  Cas.  856. 
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practically  valaeless,  since  if  they  were  disregarded  or  evaded  and 
the  bonds  issued  and  negotiated,  they  became  valid  and  enforceable 
obligations.  The  result  of  legislative  authority  thus  conferred  and 
thus  construed  is  seen  in  the  vast  municiped  debt  of  the  country, 
largely  created  in  aid  of  railways,  and  in  our  municipalities,  blighted 
and  burdened  with  debt.  This  retrospect  after  the  battle  has  been 
lost  will  tend  to  confirm  the  dissenting  judges  in  their  opinions, 
although  they  are  compelled  to  acknowledge  the  law  to  be  otherwise 
settled.^ 

§  161  (106).  XbcpresB  Power  essential. — The  courts  concur,  how- 
ever, with  great  unanimity,  in  holding  that  there  is  no  implied 
atUhorUy  in  municipal  corporations  to  incur  debts  or  borrow  money 
in  order  to  become  subscribers  to  the  stock  of  railway  companies,  and 
that  such  power  must  be  conferred  by  express  grant*  To  become 
stockholders  in  private  corporations  is  manifestly  foreign  to  the 
purposes  intended  to  be  subserved  by  the  creation  of  corporate 
mimicipalities ;  the  practice  of  bestowing  such  an  abnormal  power 
is  of  modern  origin,  and  hence  the  rule  that  the  authority  must  be 
specially  conferred,  and  cannot  be  deduced  by  inference  or  implica- 
tion from  the  ordinary  municipal  grants.^ 

^  See  farther,   chapter  xiv.   on  Con-  tonic  Railway  Co.,  15  Conn.  475 ;  Marsh 

tracts,  post.  v.  Fulton  Co.,  10  Wall.  676  (1870) ;  Cook 

'  The  power  to  become  a  stockholder  v.  Manufacturing  Co.,  1  Sneed  (Teun.), 

in  a  railroad  company  must  be  expressly  698  (1854) ;   Gaddis  v,  Richland  Co.,  92 

conferred  upon  a  municipal  or  public  cor-  111.   119  ;    Pitzman  v.  Freeburg,    92  HI. 

poration,  Kelley  v.  Milan,  127  U.  S.  139;  111  ;  McCoy  v.  Brant,  53  Cal.  247  ;  I/ewis 

Norton  v.   Dyersburg,   127  U.    S.    160  ;  ».  Shreveport,  3  Woods  C.  C.  205  ;  Nichol 

Wells  V.   Supervisors,    102  U.   S.   626;  v,   Nashville,    9  Humph.    (Tenn.)   252; 

Concord  v.  Robinson,  121  U.  S.  165  ;  Kelly  City  and  County  of  St.   Louis  v.  Alex* 

V.  Town  of  Milan,  21   Fed.    Rep.  842 ;  ander,   23    Mo.    483    (1856) ;    Jones    v, 

Wetumpka  v.  Wetumpka  Wharf  Co.,  63  Mayor,  Ac,  25  Ga.  610  (1858) ;  Oebricke 

Ala.  611;  Welch  v.   Post,  99   111.    471;  v,  Pittsburg,  U.  S.  C.  C.  (1859)  ;  7  Am. 

Katzenberger  v.  Aberdeen,  16  Fed.  Rep.  Law  Beg.  725  ;   Doanesburg  v,  Jenkins, 

745.      Authority  '  *  to  obtain  money  on  40   Barb.  574 ;   French  o.   Teschemaker, 

loan  on  the  fiiith  and  credit  of  a    city  24  Cal.   518  (1864) ;   People  v.  Mitchell, 

for  the  purpose  of  contributing  to  works  35  N.  Y.  551  (1866)  ;  St  Joseph  Town- 

of  internal   improvement'*   held  to  au-  ship  v,    Rogers,    16  Wall.   644   (1872); 

thorize  the  city  to  ffuaranUe  paymttU  of  the  English  v,  Chicot  County,  26  Ark.  454 

bonds  of  a  railroad  company.     Savannah  (1871) ;  Thompson  v.  Lee  County,  3  Wall. 

vJ  Kelly,  108  U.  S.  184.     See  post,  sec.  827  ;  Commercial  Bank  v.  lola,  2  Dillon 

507  et  seq.  C.  C.  R.  853  (1873) ;  8.  c.  20  Wall.  655. 

*  Aurora  v.   West,    22  Ind.   88,    508  "  It  is  well  siettled,  that  a  municipal  cor- 

(1864)  ;   Starin  v,  Genoa,  23  N.  Y.  439  poration,  in  order  to  exercise  the  power 

(1869)  ;  Gould  v.  Sterling,  Ih.  439,  456  ;  of  becoming  a  stockholder  in  a  railroad 

Atchison  v.  Butcher,  3  Kan.  104  (1865) ;  corporation,  must  have  such    power   eX" 

Bumes  v.  Atchison,  2  Kan.  454  ;  Bank  v,  pressly  conferred  upon  it  by  a  grant  from 

Borne,  18  N.  Y.  88 ;  Bridgeport  v.  Hoosa-  the  legislatare ;  and  that  even  the  power 
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Accordingly,  where  a  city  was,  by  charter,  specifically  authorized 
to  construct  wharves,  docks,  piers,  water-works,  works  for  lighting 
the  city,  &c.,  and  was  also  authorized  upon  certain  conditions  to 

create  a  debt,  this  was  considered  to  mean  a  debt  for  some  of  these 
specified  purposes,  and  not  to  empower  the  corporate  authorities  to 
issue  bonds  to  aid  in  the  construction  of  a  railroad*^    So  there  is  no 

to  subscribe  for  such  stock  does  not  carry  it  the  implied  power  to  issue  bonds  there- 

with  it  the  power  to  issue  negotiable  bonds  for.      Wells  v.   Supervisors,    102   U.    S. 

in  payment  for  the  subscription,   unless  625 ;    Claiborne  Ck)unty  v.   Brooks,  111 

the  power  to  issue  such  bonds  is  expressly  U.  S.  400  ;    Norton   v,   Dyersburg,   127 

or  by  reasonable  implication  conferred  by  U.  S.  160  ;  Kelley  v.  Milan,  127  U.  S. 

statute.*'  Btatchford^i, , inK^iWty  V,  Milan,  139  (but  holding  that  the  power  to  issue 

127  U.  S.  139,  citing  Pulaski  v.  Gilmore,  bonds  may  be  conferred  by  a  reasonable 

21  Fed.  Bep.  870  ;   Milan  v.   Tennessee  implication  from  the  power  granted),  anUt 

Central  R.  R.,  11  Lea,  330  ;    Marsh  v.  sees.  123»  124,  127  ;  post,  sec.  507  et  seq, 

Fulton  County,  10  Wall.  676  ;  Wells  v.  Nor  does  a  grant  of  power  to  appropriate 

Supervisors,   102  U.  S.   625  ;  Ottawa  v.  money  to  aid  a  railroad,  with  a  provision 

Carey,  108  U.  S.  110 ;  Daviess  County  v.  directing  a  levy  of  taxes  to  meet  the  ap- 

Dickinson,  117  U.  S.  657.  propriation,  include  power  to  issue  bonds. 

It  is  also  held  in  this  case  (Kelley  v.  Concord  v,  Robinson,  121  U.  S.  165 ; 
Milan,  supra)  that  where  the  power  to  Wells  v.  Supervisors,  102  U.  S.  625. 
subscribe  for  railroad  stock  and  to  issue  ^  Lafayette  v.  Cox,  5  Ind.  (Port.)  38 
bonds  therefor  is  wanting,  an  agreement  (1854).  As  to  rights  of  bondholders,  how- 
made  by  the  mayor  of  the  municipality,  ever,  see  post,  ch.  xiv.  on  Contracts,  and 
by  which  a  decree  recognizing  the  validity  decisions  in  the  national  and  State  courts, 
of  the  bonds  is  eutered,  is  ineffectual  for  there  cited.  Power  in  general  to  the  city 
that  purpose.  More  fully  on  this  point  council  of  Charleston,  by  the  charter  of 
Bee  post,  chap.  xiv.  "No  lawyer  doubts  1783,  to  pass,  inter  alia,  ''every  other  by- 
that  a  borough  can  only  subscribe  to  a  law  as  shall  appear  to  the  city  council 
railroad  when  expressly  authorized  by  requisite  and  necessary  for  the  security, 
law."  Black,  C.  J.,  in  Sharpless'  Case,  welfare,  and  convenience  o[  sai^  city,**  tiza 
cited  Pennsylvania  Railway  Co.  v.  Phila-  held  by  the  Court  of  Errors  to  authorize 
delphia,  47  Pa.  St.  189.  A  railroad  is  the  city  to  subscribe  to  the  stock  of  rail- 
such  a  *'road"  as  is  embraced  in  the  road  companies  within  or  without  the 
terms  of  a  charter  by  which  the  common  State.  Copes  v.  Charleston,  10  Rich, 
council  of  a  city  were  authorized  "  to  take  (S.  C.)  Law,  491  (1857) ;  see  City  Coun- 
stock  in  any  chartered  company  for  mak-  cil  v.  Baptist  Church,  4  Strob.  Law, 
ing  roads  to  said  city."  Railroad  Co.  v,  306,  808,  for  preamble  to  the  charter  of 
Evansville,  15  Ind.  395  (1860)  ;  Aurora  Charleston.  There  can  be  little  doubt 
r.  West,  9  Ind.  74;  post,  chap,  xiv.,  that  this  is  pressing  the  constructive  pow- 
Contracts.  The  legislature  may,  before  ers  of  the  corporation  to  an  unwarrantable 
(Aspinwall  v.  Daviess  County,  22  How.  extent. 

364),  if  not,  indeed,  after  the  subscription  Construction  of  special  acts  or  charters 

is  made,  but  before  it  is  paid  for,  annul  held  to  give  power  to  take  stock  and  issue 

the  proceeding  and  authorize  the  muni-  bonds,     Meyer  v,  Muscatine,  1  WaU.  884 

cipal  corporation  to  withdraw  the  sub-  (1863)  ;  Curtis  v.  Butler  County,  24  How. 

scription  and  release  its  right  to  the  stock.  435  ;  Gelpcke  i;.  Dubuque,  1  Wall.  220  ; 

People  v.  Coon,  25  Cal.  635.     Extent  of  City  and  County  of  St.  Louis  ».  Alexan- 

legislative  power.    Ante,  chap.  iv.     Text  der,  23  Mo.  483  ;   Railroad  Co.  v,  Otoe 

approved.      Jacksonport  v,    Watson,   38  County,  1  Dillon  C.  C.  338  (1871)  ;  Rog- 

Ark.  704.  ers  v.  Burlington,  3  Wall.  654' (compare 

Authority  to  subscribe  for  stock  in  a  Chamberlain  v.  Burlington,  19  Iowa,  895) ; 

railroad  company  held  not  to  carry  with  Fosdick  v,  Peirysbui^  14  Ohio  St  472  ; 
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power  in  a  muuicipal  corporation  (even  supposing^  it  to  be  competent 
for  the  legislature  to  confer  such  power),  as  incidental  to  the  usual 
grants  of  municipal  authority,  to  take  stock  in  a  manufacturing  com- 
pany located  in  or  near  the  corporation,^  or  to  aid  or  engage  in  other 
enterprises,  essentially  private.* 

§  162  (107).  Effect  of  Special  Power  on  eziating  Charter  Limita- 
tions of  the  Tajdng  Power.  —  Whether  special  authority  to  a  munici- 
pality to  borrow  money  to  pay  for  stock  subscribed  to  a  railway 
company  will  impliedly  repeal,  pro  tanto,  existing  charter  limitations 
upon  the  rate  of  taxation,  is  a  question  depending  upon  construction, 
and  in  relation  to  which  the  courts  have  differed.  But  the  strong 
inclination  of  the  Supreme  Court  of  the  United  States  seems  to  be  in 
favor  of  that  construction  which  restricts  such  limitations  to  the 
exercise  of  the  power  of  taxation  in  the  ordinary  course  of  municipal 
action.* 


Goshorn  v.  County,  1  West  Va.  SOS ; 
Taylor  v,  Newbeme,  2  Jones  (N.  C.) 
£q.  141  ;  Caldwell  v.  Justices,  4  lb,  823  ; 
People  V,  Spencer,  55  N.  Y.  1  (1873)  ; 
Decker  ».  Hughes,  68  111.  33  (1873) ;  Peo- 
ple V,  Pueblo  Co.,  2  Col.  360  (1875)  ; 
English  V.  Chicot  Co.,  26  Ark.  454  (1871)  ; 
distinguishing  Seybert  v,  Pittsburgh,  1 
Wall.  272;  Veeder  v,  Lima,  19  Wis. 
280  (1865).  The  opinion  of  Dixon,  C.  J., 
contains  an  interesting  discussion  of  the 
questions  presented  by  that  case. 

CunstructUm  of  acts  held  not  to  grant 
power  to  subaeribe/or  stock  and  issue  bonds. 
Kelley  v.  Milan,  127  U.  S.  139  ;  Norton 
V,  Dyersburg,  lb.  160. 

1  Cook  V.  Manufacturing  Co.,  1  Sneed 
(Tenn.),  698  (1854)  ;  Com.  Nat  Bank  r. 
lola,  2  Dillon  C.  C.  R.  353  (1873). 

3  Clark  V.  Des  Moines,  19  Iowa,  199 
(1865)  ;  Hiinson  v.  Vernon,  27  Iowa,  28  ; 
Cooley,  Const.  Lim.  212.  A  city  corpora- 
tion cannot  subscribe  for  stock  in  a  sfMini' 
ship  line  without  express  legislative  au- 
thority. Pennsylvania  Railroad  Co.  v. 
Philadelphia,  47  Pa.  St.  189  ;  and  since 
the  new  Constitution  of  Pennsylvania  (art 
xi.  sec.  7,  Amendment  to  Constitution, 
1857,  supra,  sec.  157,  note),  the  legislature 
cannot  give  that  power.  Where  a  charter 
recited  its  purpose  to  delegate  to  the  city 
authorities  power  to  make  such  ordinances 
as  the  "contingencies,  or  the  local  cir- 
cumstances" of  the  corporation  might  re- 


quire, and  gave  **  full  power  and  authority 
to  make  such  assessments  on  the  inhab- 
itants of  the  city,  or  those  who  hold  tax- 
able property  therein,  for  the  safety,  bene- 
fit, and  advantage  of  the  city,  as  shall 
appear  to  them  expedient,"  the  court 
were  of  opinion  that  the  city  might  assess 
a  tax  upon  the  real  estate  within  the  cor- 
poration for  the  purpose  of  constructing  a 
canal  '*  for  manufacturing  purposes,  and 
for  the  better  securing  an  abundant  sup- 
ply of  umter  for  the  city,**  and  if  it  could 
not,  yet  that  it  was  competent  for  the 
legislature,  as  it  did  by  a  subsequent  act, 
to  adopt  and  confirm  the  action  of  the 
city  in  passing  such  an  ordinance.  Fred- 
erick V.  Augusta,  5  Ga.  561  (1848).  Aside 
from  the  curative  act,  the  correctness  of 
the  view  taken  by  the  court  is  by  no 
means  clear.    Ante,  sees.  79,  158,  159. 

»  Butz  V.  Muscatine,  8  Wall.  675 
(1869).  CatUra,  Clark  v,  Da^port,  14 
Iowa,  494 ;  Learned  v.  Burlington,  2 
Am.  Law  Reg.  (n.  s.)  394,  and  note; 
Leavenworth  v,  Norton,  1  Kan.  432 ; 
Bumes  v.  Atchison,  2  Kan.  454.  And 
see  Commonwealth  v.  Pittsburgh,  84 
Pa.  St  496  ;  Amey  ».  Allegheny  City,  24 
How.  (U.  S.)  864;  Fosdick  v.  Perrys- 
burg,  14  Ohio  St  472  ;  Cumberland  v. 
Magruder,  84  Md.  381  (1871)  ;  see  Asses- 
sors V.  Commissioners,  3  Brews.  (Pa.) 
833  ;  State  v,  Guttenburg,  39  N.  J.  L. 
660.    In  Quincy  v,  Jackson,  113  U.  & 
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§  163  (108).  Power  to  issue  Bonds  absolutely  essential ;  Condi- 
tions precedent  to  its  Bzeroise  must  be  complied  with.  —  If  the 
power  to  issue  bonds  in  aid  of  railway  and  other  like  public  enter- 
prises does  not  exist,  they  are  void  into  whosesoever  hands  they  may 
come.^  The  power,  when  it  has  been  conferred,  to  aid  or  engage  in 
extra-municipal  enterprises,  being  extraordinary  in  its  nature  and 
burdensome  to  the  citizen,  must  (except  as  modified  by  the  doctrine 
of  estoppel  in  favor  of  the  hona  fide  holders  of  the  securities)  he 
strictly  pur82ied  according  to  the  terms  and  conditions  of  the  grant 
conferring  it.  Thus,  under  an  act  authorizing  town  ofQcers  to  bor- 
row money  upon  the  credit  of  the  town,  and  to  pay  it  over  to  a  rail- 
road corporation,  to  be  expended  by  it  "  in  grading  arid  constructing 
a  railroad/'  taking  in,exchange  its  stock  at  par,  it  is  not  within  the 
power  of  municipal  officers  to  make  a  direct  exchange  of  the  bonds 
of  the  town,  even  for  an  equal  nominal  amount  of  stock,  as  this 
leaves  it  in  the  power  of  the  railroad  corporation  to  sell  such  bonds 
at  a  discount*  So  in  a  case  where  a  county  had  by  the  legislative 
act  no  authority  to  issue  its  bonds  to  the  railroad  company  unless 
upon  the  sanction  of  a  previous  vote  after  thirty  day^  notice  of  the 
election  to  be  held  for  that  purpose,  the  Supreme  Court  of  Illinois 

832,   the  Supreme  Court  of  the  United  IC  Wall.  6  (1878)  ;  James  v,  Milwaukee, 

States  held  that  a  power  to  levy  taxes,  to  16  Wall.    159   (1872);   post,    sec.    558; 

pay  debts,  and  for  general  expenses,  not  Police  Jury  v,   Britton,   15  Wall.  566 ; 

exceeding  fifty  cents    on    each  hundred  Gould  r.  Paris,  68  Tex.  511. 
dollars,  related  only  to  debts  and  expenses         ^  Starin    v.    Genoa,   28  N.   Y.   489  ; 

for  the  ordinary  purposes  of  the  city,  and  Gould  v.  Sterling,  lb.  489,  456.     In  the 

not  to  such  as  were  incurred  under  a  special  case  last  cited,  Selden,  J.,  p.  460,  remarks : 

authority, — a§,  a  debt  incurred  by  sub-  "In  the  present  case  the  only  authority 

scribing  to  the  stock  of  a  railroad  under  given  (to  the  town)  by  the  act  is  to  bor- 

authority    of  a  statute  which    was   con-  row  upon  the  bonds  of  the  town.     No 

strued  to  confer  authority  to  make  a  levy,  express  power  to  sell  the  bonds  is  given, 

for  the  payment  of  the  debt,  in  excess  of  and  no  such  power,  can,  I  think,  be  im- 

the  limitation  above  recited.    This  case  plied.    To  borrow  money,  and  give  a  bond 

distinguished  from  United  States  v.  Macon  or  obligation  for  it,  and  to  seU  a  bond  or 

County,  99  U.  S.  582  ;  for  a  statement  of  obligation  for  money,  are  by  no  means 

which  M|  post,  sec.  851.  identical  transactions.    In  the  one  case 

1  MSh    V.    Fulton    County,    ntpra ;  the  money  and  the  bond  would,  of  course, 

Allen  V,  Louisiana,  108  U.  S.  80  ;  Com.  be  equal  in  amount ;  in  the  other  they 

Bank  v.  Tola,  2  Dillon,  858   (1878),  af-  might  or  might  not  be  equal."    Whether 

finned  in  Supreme  Court,  20  Wall.  655  ;  ««ch  a  defence  would  be  available  against 

Sav.  Assoc.  0.  Topeka,    8    Dillon,    876  a  bona  fide  holder  of  the  bonds  was  not 

(1874)  ;  Weismer  v.  Village  of  Douglass,  determined.    See  pod,  sec.  526.     As  to 

64  N.  Y.  91  (1876)  ;  Clay  v.  County,  4  these  cases,  see  chapter  xiv.  on  Contractst 

Bush  (Ky.),   154.    See  further,  chapter  post.    See  Woods  v,  Lawrence  County,! 

xiv.  on  Contracts,  jwrf,  where  the  rights  of  Black,  886;  Moran  r.  Miami  County,  2 

((ma./£(20  holders  of  such  instruments  are  Black,  722.    That  such  a  defence  is  not 

considered  at  length.    Dunovan  v.  Green,  available  against  a  holder  for  value, 

57  IlL  68 ;  Lynde  v.  Winnebago  County,  post,  sec.  515  e^M;.' 
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held,  in  a  direct  proceeding  againsi  the  courUy  to  enjoin  it  from  isst^ 
ing  its  bonds,  that  although  there  was  an  election  at  which  a  majority 
voted  in  favor  of  the  subscription,  yet  the  failure  to  give  the  thirty 
days'  notice  was  a  &tal  defect,  and  the  issue  of  the  bonds  was 
restrained.^ 


§  164.  Batoppel  in  favor  of  bona  fide  Holder  of  Negotiable 
Bonds.  —  It  may  be  observed  in  conclusion  that  tfie  Supreme  Court 
of  the  United  States,  in  the  municipal  railway  aid  bond  cases  referred 
to  in  a  subsequent  chapter,^  have  held  the  doctrine,  in  favor  of  the  in- 
nocent holders  for  value  of  such  securities,  that  the  municipality  may 
he  estopped  by  'recitals  in  the  bonds,  by  the  subsequent  levy  of  taxes  to 
pay  interest  thereon,  and  by  retaining  the  stock  which  was  received 
in  exchange  for  the  bonds  or  purchased  with  their  proceeds,  to  set 
up  in  defence  a  non-compliance  with  preliminary  conditions.*  This 
is  a  doctrine,  however,  which  is  asserted  for  th^  protection  of  such 
holders,  and  has  ordinarily  no  place  in  controversies  which  arise 
before  the  issue  of  the  bonds,  between  the  taxpayers  or  municipality 
on  the  one  hand,  and  the  company  on  the  other.  In  such  cases  the 
sound  doctrine  is  that  compliance  with  all  substantial  or  material 
conditions  is  essential.^ 


^  Harding  v.  Rock  ford,  &c  Railroad 
Ca,  65  111.  90  (1873). 

In  delivering  the  opinion  of  the  court, 
ThomUm,  J.,  remarks  :  **  Such  municipal- 
ities were  not  created  with  the  view  to  en- 
gage  in  commerce,  or  to  aid  in  tne  con- 
struction of  railways,  but  for  govern- 
mental purposes  only.  When  they  exer- 
cise the  functions  given  by  the  statutes 
under  consideration,  the  powers  granted 
most  not  only  be  clearly  conferred,  but 
strictly  pursued.  If  the  mode  presciibed 
for  carrying  into  effect  the  right  to  issue 
bonds  is  not  complied  with  in  all  material 
matters,  then  the  bonds  should  not  be 
issned,  and  thus  the  taxpayer  will  be  ex- 
empt from  the  imposition  of  illegal  taxes, 
and  a  grievous  burden  upon  his  property. 
These  principles  have  been  so  elaborately 
discussed  and  fully  settled  by  this  court, 
that  we  need  only  refer  to  some  of  the 
cases.  The  People  v.  Tazwell  County,  22 
111.  147  ;  Fulton  County  v.  The  Missis- 
sippi  &  Wabash  Railroad  Co.,  21  III.  338  ; 
Middleport  v.  J£tna  Life  Ins.  Co.,  82  111. 
562 ;  People  v.  Logan  Co.,  68  IlL  884 ; 
Williams  v.  Roberts,  88  III.  11 ;  People  v. 
Oldtown,  88  IIL   202 ;  Clarke  v.  Board, 


&c.,  27  111.  807  ;  Force  v.  Batavia,  61  HI. 
99  ;  Harding  v.  R.  R.  I.  &  St.  L.  R.  R. 
Co.,  65  lU.  90  ;  Lippincott  v.  Pana,  92  111. 

24  ;  Gaddis  v.  Richland  Co.,  92  III.  119  ; 
Supervisors  of  Schuyler  Co.  p.  The  People, 

25  111.  181  ;  Supervisors  of  Hancock 
County  V,  Clark,  27  111.  805  ;  Marshall 
County  V.  Cook,  88  111.  44  ;. Wiley  r.  The 
Town  of  Brimfield,  59  111.  806  ;  People  v, 
Cass  Co.,  77  111.  488  (1875)." 

If  aid  has  been  conditionally  voted,  the 
condition  must  be  complied  with  before 
the  company  can  demand  the  aid.  Rail- 
road Co.  V,  Hartford,  58  Me.  23 ;  Cow- 
drey  V.  Town  of  Canadea,  16  Fed.  Rep. 
582  ;  Rich  v.  Town  of  Mentz,  19  Fed. 
Rep.  725. 

^  Post,  chap.  xiv.  on  Contracts,  sec 
511  et  aeq. 

*  Post,  sec.  519  et  seq. 

*  Jackson  Co.  v.  Brush,  77  111.  59 
(1875). 

The  Supreme  Court  of  Connecticut, 
under  peculiar  circumstances,  held  the 
town  voting  aid  to  a  railroad  company 
estopped  to  show,  as  against  the  railroad 
company  (equitable  rights  of  material-men 
and  contractors  having  intervened),  that 


240 


MUNICIPAL  COBPOBATIONS. 


§164 


the  vote  at  the  town  meeting  had  not  been 
taken  by  ballot  as  required  by  the  act  of  the 
legislature,  but  by  a  division  of  the  house, 
without  ballot.  New  Haven,  &c.  Rail- 
road Ck).  V,  Chatham,  42  Conn.  465  (1875). 
This  case  pronounced  exceptional,  Bloom- 
field  V.  Charter  Oak  Bank,  121  U.  S.  121, 
citing  the  foregoing.  See  also  Douglas  v. 
Chatham,  41  Conn.  211.  In  submitting 
the  question  to  vote  whether  a  township 
will  take  stock  in  a  railroad  company,  the 
township  has  the  right  to  impose  such 
conditions  in  regard  thereto  as  it  deems 
proper ;  and  such  conditions  when  im- 
posed are  binding,  and  the  company  will 
have  no  right  to  the  subscription,  or  to 
compel  the  issue  of  the  bonds,  until  the 
conditions  are  fully  performed  on  its  part, 
if  the  authorities  have  a  discretion.  Peo- 
ple 17.  Holden,  91  111.  446.  If  the  county 
authorities  have  a  discretion  to  subscribe 
on  a  vote  without  conditions,  the  annex- 
ing of  conditions  will  not  deprive  them 
of  its  exercise.  People,  ex  rel.,  &c.  v. 
County  Board  of  Cass  County,  77  111.  438 
(1875). 

Except  in  controversies  with  bona  fide 
hondkoldera  far  vaXue^  the  State  courts 
have  generally  and  properly,  held,  that 
the  power  of  a  municipality  to  issue  rail- 
road aid  bonds  is  dependent  upon  a  strict 
compliance  with  the  statute  authorizing 
the  issue  of  such  bonds ;  and  that  when 
the  power  is  conditional  on  a  prior  vote  of 
the  electors  the  statutory  notice  must  be 
given.  People  v,  Jackson  County,  92  111. 
444  ;  Harding  o.  R.  R.  I.  &  St  L.  R.  R. 
Co.,  65  111.  90  (18/2);  People  ».  Waynes- 
ville,  88  ni.  469,  in  which  it  is  held  that 
one  submission  exhausts  the  power,  and  a 


subsequent  one  is  uUra  vires :  quaere,  •  A 
subscription  cannot  be  made  to  a  division 
of  a  road.  McWhorter  r.  People,  65  111. 
290  (1872).  Tower  to  issue  upon  compli- 
ance wUh  conditions  cannot  be  delcgaled, 
Jackson  County  o.  Brush,  77  lU.  59 
(1875);  People  r.  Wajmesville,  supra; 
People  v.  Harper  (vote  need  not  fix  time 
for  bonds  to  i-un),  67  111.  62  (1878).  Can- 
not make  a  contract  wUh  railroad  company 
for  subscription  before  election.  People  r. 
Cass  County.  77  111.  438  (1875).  Submit- 
ting two  propositions  cU  same  election,  Mar- 
shall V,  Silliman,  61  111.  218  (1871)  ;  see 
also  Garrigus  v.  Park  County,  89  Ind.  66 
(1872);  State  v,  Roggen,  22  Neb.  118. 
Conditions,  effect  of  non-obeervance.  Alley 
V.  Adam  County,  76  111.  101  (1875).  To- 
ting  on  uma\Ukorized  proposition,  Cairo, 
&o.  Co.  V.  Sparta,  77  111.  505  (1876). 
Election  must  be  held  according  to  the  law 
goveming  it.  The  People,  &c.  v.  Super- 
visor, &c.,  67  111.  57  (1873).  See  also  the 
following  cases  :  Wright  v.  Bishop,  88  111. 
802  ;  Edwards  v.  People,  88  111.  840  ;  Wil- 
liams  V,  Roberts,  88  111.  11  ;  People  v. 
Clayton,  88  111.  45  ;  People  v.  Oldtowu, 
88  111.  202 ;  Yarish  v.  R.  R.  Co.,  72  Iowa, 
556.  IFhat  is  a  majority  vote,  McDowell 
V.  Const.  Co.,  96  N.  C.  514  ;  State  9. 
Bechell,  22  Neb.  158  ;  aiUe,  sec.  44,  note 
and  cases. 

The  reader  is  referred  to  chap.  xiv.  on 
Contracts,  post,  where  the  subject  of  Mu" 
nicipal  Bonds  is  considered  at  large,  with 
special  reference  to  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  which, 
generally  speaking,  are  more  favorable  on 
certain  points  to  the  bona  fide  holders  of 
such  bonds  than  those  of  the  State  courts. 
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CHAPTER  VII. 

DISSOLUTION  OF  HUNIGIFAL  (X)BP0RATI0N3  AND  BEPEAL  OF  CHABTERS. 

In  England, 

§  165  (109).  How  dlMolved.  —  In  England,  a  municipal  corpo- 
ration may  be  dissolved,  — 

1.  By  an  ad  of  parliament,  this  power  being  a  necessary  con- 
sequence of  the  omnipotence  of  that  body  in  all  matters  of  political 
institution.^  The  king  may,  by  his  prerogative,  create,  but  cannot 
dissolve  or  destroy  a  corporation;  may  grant  privileges,  but  when 
vested,  cannot  take  them  away.^ 

It  has  there  often  been  declared  that  a  municipal  corporation  may 
also  be  dissolved,  — 

2.  By  the  loss  of  an  integral  part,  or  the  loss  of  all  or  of  the 
majority  of  the  members  of  any  integral  part,  witJhout  which  it 
cannot  transact  its  business,  unless  the  parts  that  remain  have  the 
right  to  act  or  to  restore  the  corporate  succession.^ 


1  Ca  Litt.  176,  note  ;  2  Kvd,  447  ; 
Rex  V,  Amery,  2  Term  R.  515 ;  Glover, 
40S  ;  Angell  &  Ames,  chap.  xxii.  sec.  767  ; 
2  Kent  Com.  805  ;  County  Comm'rs  v. 
Cox,  6  Ind.  403 ;  State  v.  Trustees,  &c., 
5  Ind.  77  ;  ante,  sec.  32,  as  to  distinction 
between  Royal  and  Parliamentary  Corpo- 
rations. 

3  Ante,  sees.  82,  85 ;  Rex  v.  Amery, 
supra  ;  Regents  of  University  u,  Williams, 
9  GiU  &  Johns.  865,  409  (1838).  In  this 
case,  Buchanan,  J.,  in  substance,  observes  : 
The  crown  may  create,  but  cannot,  at 
pleasure,  dissolve  a  corporation,  or,  with- 
out its  consent,  alter  or  amend  its  charter. 
Parliament  may  do  this ;  but,  restrained 
by  public  opinion,  it  has  not  undertaken 
to  dissolve  any  private  corporation  since 
the  time  of  Henry  VI 11.,  so  that  the  power 
to  do  so  rests  wholly  in  theory.  In  1783 
a  biU  was  proposed  to  remodel  the  East 
India  Company.  Lord  Thurlow  opposed 
it  as  subversive  of  the  law  and  constitu- 
tion, and,  in  strong,  nervous  hmguage, 
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declared  it  to  be  "  an  atrocious  violation 
of  private  property,  which  cut  every  Eng- 
lishman to  the  bone." 

»  WUlc.  on  Corp.  325,  chap.  vii.  This 
chapter  contains  an  interesting  discussion 
of  the  question  of  dissolution,  and  it  would 
seem  that  the  author,  notwithstanding  the 
occasional  judgments  and  the  many  and 
broad  dicta  in  the  books,  doubts  whether 
there  can  be  an  actwU  and  total  dissolutiont 
of  a  municipal  corporation,  either  by  the- 
loss  of  an  integral  part,  or  by  surrender,  or 
by  forfeiture.  But  see  2  Kyd,  chap.  v.  ; 
Glover,  chap.  xx. ;  Angell  &  Ames,  sec. 
769 ;  and  particularly  Rex  v,  Morris  and 
Rex  V.  Stewart,  8  East,  218  ;  4  Ea-st,  17. 
Integral  parts  defined.  Ante,  sec  85.  In 
Rex  V.  Passmore,  8  Term  R.  241,  where 
the  subject  was  much  considered,  Lord 
Kenyan  observed,  **  When  an  integral  part 
of  a  corporation  is  gone,  without  whose  ex- 
istence the  functions  of  the  corporation 
cannot  be  exercised,  and  the  corporation 
has  no  manner  of  supplying  the  integral 
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3.  By  a  surrender  of  the  franchise  of  being  a  corporation  to  the 
crown,  whose  acceptance  is  necessary;  and  to  be  effectual  the  sur- 
render must  be  enrolled  in  chancery.  The  power  to  surrender  has 
been  much  questioned ;  the  argument  in  favor  of  it  being,  that  since 
by  royal  grant  and  acceptance  a  corporation  may  be  created,  so  by 
surrender  and  acceptance  it  may  be  annulled.  It  is  admitted,  how* 
ever,  that  a  corporation  created  or  confirmed  by  parliament  or  statute 
cannot  dissolve  itself  by  a  surrender  of  its  charter  or  franchise.^ 

4.  By  forfeiture  of  its  charter,  through  negligence  or  abuse  of  its 
franchise,  judicially  ascertained  by  proceedings  in  quo  warranto  or 
scire  facias.  This  mode  of  dissolution  proceeds  upon  the  doctrine, 
well  settled  .as  to  private  corporations,  both  in  England  and  in  this 
country,  and  perhaps  settled  in  that  country,  also,  as  respects  the 
old  municipal  corporations  when  created  by  royal  charter,  that  there 
is  a  tacit  or  implied  condition  annexed  to  the  grant  of  every  act  or 
charter  of  incorporation  that  the  grantees  shall  not  neglect  to  use 
and  shall  not  misapply  the  powers  granted,  and  that  if  they  do,  the 
condition  is  broken  upon  which  the  corporation  was  created,  and  the 
corporation  thereupon  ceases  to  exist.  And  in  the  cases  in  the  time 
of  Charles  II.  it  was  held  that  the  corporation  might  forfeit  its 
franchise  by  ftason  of  the  neglect  or  misconduct  of  its  officers.^ 

part,  the  corporation  is  dissolved  as  to         ^  Bex  v.  Osboume,  4  East,  826 ;  Bex 

certain  purposes.     But  the  king  may  ren-  v.  Miller,  6  Term  R.  277  ;  Willc.  882,  pi. 

ovate  either  with  the  old  or  new  corpor-  861  ;  Howard's  Case,  Hutt.  87  ;  Grant  on 

ators.*'  Corp.  806,  808 ;  Thicknesse  v.  Canal  Ca, 

The  leading  authorities  respecting  the  4  M.  &  W.  472. 
effect  of  the  Joss  of  an  integral  pari  are,  1  ^  Black.    Com.    485  ;   S    Kyd,    447  ; 

Rol.  Abr.  614;  Regina  v.  Bewdley,  1  P.  Willc.  chap.  vii.  825  et  aeq.;  Taylow  of 

Wms.    207  ;    Banbury's  Case,   10  Mod.  Ipswich,  1  Rol.  5  ;  Rex  v,  Grosvenor,  7 

846  ;  Rex  v.  Tregony,  8  Mod.  129  ;  Col-  Mod.  199  ;  Smith's  Case,  4  Mod.  55,  58  ; 

Chester  v.  Seaber,  3  Burr.  1870  ;  8.  c.  1  8.  c.  12  Mod.  17  ;  Skin.  811 ;  1   Show. 

Wm.  Bl.  591,  which,  however,  is  said  not  278 ;  Rex  v,  Saunders,  8  East,  119  ;  Mayor, 

to  be  a  case  of  the  loss  of  an  integral  &c.  of  Lyme  v.  Henley,  2  CI.  &  F.  381  ; 

part,    but  of  magistrates.      Grant  Corp.  Rex  v,  Kent,  13  East,  220 ;  Priestly  v, 

805,  note  ;  Rex  r.  Passmore,  8  Term  R.  Foulds,  2  Scott  N.  R.  205,  225  ;  Attomey- 

241.     The  foregoing  cases  are  succinctly  General  v,  Shrewsbury,  6  Beav.  220.     See 

stated  by  Mr.  Kyd,  2  Corp.  chap.  v.    See,  reference  arguendo  to  subject  of  forfeiture 

also.  Mayor,  etc.  of  Colchester  v.  Brooke,  ofmunicipal  charter,  in  Whalen  v.  Maoomb^ 

7  Queen's  B.  883,  and  Mr.  Justice  Camp-  76  111.  49  (1875).    The  earlier  American 

belFs  learned  opinion  in  Bacon  v.  Robert-  cases  relating  to  the  dittoluiiati  ofprivaU 

son,  18  How.  (U.  S. )  480  (1855)  ;  infra,  corporations  by  forfeiture  of  their  charters  ; 

sec  169,  note  ;  People  v.  Wren,  4  Scam,  what  will  constitute  sufficient  ground  of 

(5  111.)  575,  citing  and  relying  on  Colches-  forfeiture ;   and  the  mode  of  proceeding 

ter  V.  Seaber,  supra;  Smith's  Case,  4  Mod.  to  ascertain  and  enforce  the  forfeiture,  are 

53  ;  Smith  i;.  Smith,   8  Desaus.  (ST  C.)  collected,  and  the  result  very  dearly  and 

557  ;  Welch  v.  Ste.  Genevieve,  1  Dillon  satisfactorily  stated,  in  Angell  &  Ames  on 

C.  C.  180  ;  chapters  on  Corporate  Officers  Corporations,   chap.   xziL     8ee»    also,  2 

and  Corporate  Meetings,  post.  Kent  Com.  805. 
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In  the  United  States. 

§  166  (110).  How  dissolved.  —  These  various  modes  of  dissolve 
tion,  except  the  first,  are  believed  by  the  author  to  be  inapplicable 
to  municipal  corporations  in  this  country  as  they  are  generally 
created  and  constituted.  Here  it  is  the  people  of  the  locality  who 
are  erected  into  a  corporation,  not  for  private,  but  for  public  or  quasi 
public  purposes.  The  corporation  is  mainly  and  primarily  if  not 
wholly  an  instrument  of  government  The  officers  do  not  consti- 
tute the  corporation,  or  an  integral  part  of  it  The  existence  of  the 
corporation  does  not  depend  upon  the  existence  of  officers.  The 
qualified  voters  or  electors  have,  indeed,  the  right  to  select  officers, 
but  such  officers  are  the  mere  agents  or  servants  of  the  corporation, 
and  hence  the  doctrine  of  a  dissolution  by  the  loss  of  an  integral 
part  has,  in  such  cases,  no  place.  If  all  the  people  of  the  defined 
locality  should  wholly  remove  from  or  desert  it,  the  corporation 
would,  from  necessity,  be  suspended  or  dormant,  or  perhaps  entirely 
cease ;  but  the  mere  neglect  or  mere  failure  to  elect  officers  will  not 
dissolve  the  corporation,  certainly  not  while  the  right  or  capacity  to 

Private  eorporatiotu  may  lose  their  legal  creditors  may  enforce  their  claims  against 
existence,  1.  By  the  act  of  the  legisla-  any  property  belonging  to  the  corporation 
tare ;  2.  By  the  death  of  all  their  mem-  which  has  not  passed  into  the  hands  of 
bers  ;  8.  By  a  forfeiture  of  their  franchises,  bona  fide  purchasers  ;  second,  every  credi- 
and  4.  By  a  surrender  of  their  charter.  No  tor  is  presumed  to  contract  with  reference 
other  mode  of  dissolution  is  anywhere  al-  to  a  possibility  of  the  dissolution  of  a  cor- 
Inded  to.  Boston  Glass  Manuf.  v.  Lang-  porate  body.  Mumma  v.  Potomac  Co. 
don,  24  Pick.  49,  52,  per  Morion,  J.;  Com-  (holding  that  on  sei.  fa.  a  judgment  could 
inonwealth  v.  Union  Ins.  Co.,  5  Mass.  230,  not  be  revived,  or  costs  adjudged,  against 
232  ;  Riddle  v.  Locks  and  Canals,  7  Mass.  a  corporation  l^;i8latively  annulled),  8  Pet. 
169;  School  v.  Canal,  &c.  Co.,  9  Ohio,  (U.  S.)  281  (1884).  Of  dissohUum  by  act 
203  ;  Canal  Co.  v.  Railroad  Co.,  4  Gill  k  of  the  legislature  and  its  effect  on  the  cor- 
Johns.  1 ;  Yinceunes  University  v.  Indi-  poration,  its  property  and  creditors,  see 
ana,  14  How.  268.  Legislative  power  the  recent  case  decided  by  the  Court  of 
nnder  the  head  of  various  constitutional  Appeals  of  New  York,  in  reference  to  the 
provisions  concerning  the  division,  annex-  surface  railway  on  Broadway  in  New  York 
ation  and  consolidation,  modification  of  city.  People  v.  O'Brien,  111  N.  Y.  1 
charter,  dissolution,  and  nature  of  corpo-  (1888).  Ante^  chap,  iv.,  sec.  68a  et  seq. 
rate  property  as  affecting  the  rights  of  Mr.  Grant,  in  his  work  on  Corpora- 
creditors  and  others.  See  21  American  tions,  considers  it  doubtful  whether  an 
Law  Review,  14.  The  dissolution  of  a  inforrMUion  in  the  nature  of  quo  warranto 
prioaJte  corporation  by  authorized  legisla-  will  lie,  in  England,  against  parliamen- 
live  act  or  judicial  sentence,  does  not  im-  tary  or  statute  corporations,  for  usurping 
pair  the  obligation  of  a  contract  any  more  powers  not  given,  or  misusing  those  con- 
than  the  death  of  a  private  person  impairs  ferred  (Corp.  807,  808  ;  Rex  v.  Nicholson, 
the  obligation  of  his  contract.  This  doc-  1  Str.  299)  ;  but  iu  this  country,  the  law 
trine  was  based  by  the  court  (8  Pet.  as  to  private  corporations  is  indisputably 
281,  cited,  infra),  upon  two  grounds  :  settled,  that  in  such  cases  an  information 
/Vrrf,  the    obligation  anmvefl^  and  the  of  this  kind  may  be  brought 
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elect  remains.^  In  this  respect  municipal  corpoTations  resemble 
ordinary  private  corporations,  which  exist  per  se,  and  consist  of 
the  stockholders  who  compose  the  company.  The  officers  are  their 
agents  or  servants^  but  do  not  constitute  an  integral  part  of  their  cor- 
poration, the  failure  to  elect  whom  may  suspend  the  functions,  but 
will  not  dissolve  the  corporation.^ 

§  167  (111).  Surrender  of  Charter.  —  Since  all  of  our  charters 
of  incorporation  come  from  the  legislature,®  a  municipal  corporation 
cannot  dissolve  itself  by  a  surrender  of  its  franchise.  The  State 
creates  such  corporations  for  pvblic  ends,  and  they  will  and  must 
continue  until  the  legislature  annuls  or  destroys  them,  or  authorizes 
it  to  be  done.  If  there  could  be  such  a  thing  as  a  surrender,  it 
would,  from  necessity,  have  to  be  made  to  the  legislature,  and  its 
acceptance  would  have  to  be  manifested  by  appropriate  l^islative 
action.^ 

^  Willc.  chap.  vii.  and  observations  at  solve  the  corporation,  there  being  no  ex* 
pp.  825,  826,  327,  pi.  852 ;  Colchester  v,  press  provision  of  the  charter  to  the  con- 
Seaber,  3  Burr.(l  866 ) ;  Colchester  v,  Brooke,  trary.  But  no  authorities  are  cited  and  no 
7  Queen's  B.  383  ;  Rex  v.  Passmore,  3  reasons  given,  and  the  conclusion  that  an 
Term  R.  241 ;  Grant  on  Corp.  308 ;  Ba-  actual  dissolution  of  the  corporation  re- 
con  i;.  Robertson,  18  How.  480  ;  Lowber  suited  from  a  failure  to  elect,  is  believed  to 
V,  Mayor,  &c.  of  New  York,  5  Abb.  Pr.  be  unsound. 

825  ;  Clarke  v.  Rochester,  5  Abb.  Pr.  107  ;  The  existence  of  a  mnnidpal  corpora- 
Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  tion  is  not  considered  to  be  interrupted  in 
130  (1871).  That  the  failure  to  elect  offi-  consequence  of  a  change  in  the  council. 
etr9  does  not  dissolve^  while  the  capacity  to  Elmendorf  v,  Ewen,  2  N.  Y.  Leg.  Obs.  85  ; 
elect  remains,  see,  also,  Philips  v.  Wick-  Elmendorf  v.  Mayor,  &c.  of  New  York,  25 
am,  1  Paige  Ch.  590  ;  Commonwealth  v.  Wend.  693.  Further,  see  chapters  relating 
Cullen,  1  Harris  (Pa.),  138  ;  President  v,  to  Corporate  Officers  and  Corporate  Meet- 
Thompson,  20  111.  197  ;  Rose  r.  Turnpike  ings,  post. 

Co.,  8  Watts  (Pa.),  46  ;  People  v.  Wren,  4         *  Angell  k  Ames  on  Corp.  sec  771,  and 

Scam.  (5  111.)  275;  Brown  v.  Insurance  cases  there  cited;  People  v,  Fairbory,  51 

Co.,  8  La.  An.  177  ;  Welch  v,  Ste.  Gene  111.  149  (1869). 
vieve,  supra  ;  Green  Township,  9  Watts  h         •  AnU,  sees.  87,  48,  54* 
8.  (Pa.)  22  ;  Vincennes  University  v.  In-         *  "The  creation  of  a  corporate  fran- 

diana,  14  How.  268  ;  Muscatine  Turnve-  chise  is  an  attribute  of  sovereignty  to  be 

rein  v.  Funck,  18  Iowa,  469 ;  Schriber  «.  exercised  solely  by  the  supreme  power  of 

Langdale,  66  Wis.  616.    In  Lea  v.  Her-  the  State.    Such  franchise  being  amenable 

nandez,  10  Tex.  187  (1853),  it  appeared  only  to  the  power  of  its  creation,  it  foUowa 

that  a  place  was  incorporated  as  a  town  that  this  power  alone  can  question  the  le- 

])rior  to  1848,  that  in  the  year  jnst  named  gality  of  its  existence,  by  such  proceedings 

the  legislature  passed  an  act  to  incorporate  as  in  its  wisdom  it  may  adopt."    Boiin^r, 

the  town,  and  that  no  election  for  officers  J.     Brennan  v.  Bradshaw,  53  Tex.  830. 

nor  any  organization  was  had  thereunder  Municipal  corporations  incorporated  under 

for  three  years  and  down  to  the  commence-  a  general  acl^  containing  provisions  for 

ment  of  the  action,  nor  were  there  any  offi-  th^ir  dissolution,  can  be  disincorporated  in 

eers  de  facto  acting.     The  court  held  that  the  method  prescribed  in  the  act.     Ham- 

the  fEdlure  to  elect  officers  operated  to  dia-  bleton  v.  Town  of  Dexter,'  89  Mo.  188 
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§  168  (112).  Forfeiture  of  Corporate  BxUtenoe.  —  The  doctrine  of 
2l  forfeiture  of  the  right  to  he  a  corporation  has  also^  it  is  believed  hj 
the  author,  no  just  or  proper  application  to  our  municipal  corpora- 
tions.^ If  they  neglect  to  use  powers  in  which  the  public  or  indi- 
viduals have  an  interest,  and  the  exercise  of  such  powers  be  not 
discretionary,  the  courts  will  interfere  and  compel  them  to  do  their 
duty.^  On  the  other  hand,  acts  done  beyond  the  powers  granted 
are  void.'  If  private  rights  are  threatened  or  invaded,  the  courts 
will,  as  hereafter  shown,  restrain  or  redress  the  injury.^  With  what 
surprise  would  we  hear  of  a  proceeding  to  forfeit  the  charter  of  the 
city  of  New  York  or  Chicago  because  of  the  misconduct  of  its  oflS- 
cers,  or  because  the  common  council,  as  in  the  famous  case  against 
the  city  of  London,  were  assuming  to  exercise  unauthorized  powers 
by  ordaining  an  oppressive  by-law.  In  short,  unless  otherwise  spe- 
cially provided  by  the  legislature,  the  nature  and  constitution  of  our 
municipal  corporations,  as  well  as  the  purposes  they  are  created  to 
subserve,  are  such  that  they  can,  in  the  author's  judgment,  only  be 
\  dissolved  by  the  legislature,  or  pursuant  to  legislative  enactment.^ 
They  may  become  inert  or  dormant,  or  their  functions  may  be 
suspended,  for  want  of  officers  or  of  inhabitants ;  but  dissolved,  when 
created  by  an  act  of  the  legislature,  and  once  in  existence,  they  can- 
not be,  by  reason  of  any  default  or  abuse  of  the  powers  conferred, 
either  on  the  part  of  the  officers  or  inhabitants  of  the  incoi*porated 
place.  As  they  can  exist  only  by  legislative  sanction,  so  they 
cannot  be  dissolved  or  cease  to  exist  except  by  legislative  consent  or 
pursuant  to  legislative  provision. 


It  is  also  held,  in  accordaDce  with  the  "  It  is  extremely  doubtful  whether  a  ma- 

text,  that  franehisea  granted  to  munici-  nicipal  corporation  can,  by  a  mere  dis- 

pal  corporations  cannot  he  surrendered  by  claimer,  surrender  a  franchise  in  which 

them.     A  city  owning  the  franchise  of  not  only  the  corporation,  but  a  large  por- 

collecting  toll  on  freight  passing  through  tion  of    the   State's  population  residing 

the  channel  of  a  river,  contracted  with  within  the  city's  limits,  as  well  as  of  the 

a    firm   that,    in   con^deration    of   city  commercial  world,  are  interested."  Morris 

bonds  delivered,  the  firm  should  construct  v.  State,  65  Tex.  58. 

and  maintain  the  channel,  collect  tolls,         ^  See  Welch  v.  Ste.  Genevieve,  1  Dil- 

and,  with  the  proceeds,  pay  off  the  bonds.  Ion  C.  C.  180  (1871),  arguendo. 

In  answer  to  an  information  in  the  na-         '  Ante,  chap.  v.  see.  98  ;  post,  chapter 

ture  of  quo  warranto  requiring  the  city  on  Mandamus. 

and  the  firm  to  show  cause  why  they  as-         *  Ante,  sec  89,  and  notea 

sumed  authority  to  collect  tolls,  the  city         *  See  chapter  xxii.  on  Remedies  to  pre- 

disclaimed  all  right  to  collect  them,  and  vent,  correct^  and  redress  Illegal  Corporate 

asked  that  the  proceeding  be  dismissed  as  Acts,  post,  sees.  906-934. 

to  it.    Held,  that  the  city  could  not  be  di-         *  Meriwether  v.   Garrett,    102    U.   S. 

vested  of  so  valiuible  a  right  without  a  472  (1880)  ;  Mobile  v.  Watson,  116  U.  S. 

hearing  in  court,  and  was  a  necessary  party  289  (1885).  Mora  fully  see,  ante,  chap.  iv. 

to  the  proceeding.     Willie,  C.  J.,  said :  sees.  67-69,  ukdpost,  sees.  169  a,  170. 
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§  169  (113).  Effeot  of  DiMolution  at  Common  I^iw.  —  At  camnwn 
law,  a  corporation,  of  whatever  kind,  which  was  wholly  dissolved, 
was  considered  to  be  civilly  dead ;  and  the  effect  vxis  that  their  lands 
reverted  to  the  grantor  or  his  heirs,  and  the  debts  of  the  corporation, 
whether  owing  to  or  by  it,  were  extinguished.  Leases  made  by  the 
corporation  would  cease  because  of  the  reversion  of  the  lands  to  the 
original  owners ;  and,  for  the  same  reason,  lands  given  to  or  held  by 
the  corporation  for  charitable  purposes  would  be  lost^  These  in- 
conveniences and  results  are  so  disastrous  that  the  English  courts, 
as  the  more  recent  cases  before  cited  will  show,  have  doubted  and 
limited,  although  they  may  not  have  overthrown,  the  doctrine  that 
municipal  corporations  may  be  totally  dissolved.  These  consequen- 
ces of  a  dissolution  of  a  corpomtion  attached  to  all  corporations, 
eleemosjmary,  municipal,  and  private ;  and  since  this  doctrine  has, 
in  this  country,  been  generally  rejected  as  to  private  corporations 
organized  for  pecuniary  profit,  and  rests  upon  no  foundation  in 
reason  or  justice,  it  may  perhaps  safely  be  affirmed  that  it  would  not, 
on  full  consideration,  be  applied  to  the  dissolution  of  a  municipal 
corporation  by  an  absolute  and  unconditional  repeal  of  its  charter, 
or  to  the  case  where  the  charter  of  such  a  corporation  is  forfeited,  if 
that  may  be  done,  by  judicial  sentence.  Therefore,  the  leases  of 
a  corporation  would  not  be  disturbed  by  its  dissolution,  nor  would 
its  lands  held  in  fee  revert,  nor  would  those  held  in  trust  for 
eharitable  purposes  be  lost,  since  equity  would  supply  trustees.* 

1  Co.  Litt.  18 ;  1  Lev.  287 ;  Knight  v.  of  New  York,  1888.    People  v.  O'Brien, 

Wells,  1  Lut.  519  ;  Rex  v,  Sanders,  8  East,  111  N.  Y.  1.     A^Ue,  sec  68  a. 
119  ;  Attorney-General  i;.  Gower,  9  Mod.  The  general  subject  of  the  effect  of  a 

226  ;  1  Bol.  Abr.  816  ;  Colchester  v.  Sea-  dissolution  of  a  private  corporation  is  ex- 

ber,  8  Burr.  (1866);  Willc.  830,  pL  858;  2  tensively  discussed  by  Mr.  Justice  Camp- 

Eyd,  516 ;  Rex  v.  Passmore,  8  Term  R.  beU,  in  Bacon  v.  Robertson,  supra.     The 

247  ;  Grant,  Corp.  805  ;  Colchester  v.  case  was  a  bill  in  chancery  by  the  stock- 
Brooke,  7  Queen's  B.  888  ;  Commonwealth  holders  of  a  bank,  whose  charter  had  been 
V.  Roxbury,  9  Gray,  510,  note.  judicially  forfeited,  for  a  distribution  of 

*  AntCf  sees.  64,  80  ;  chapters  on  Cor-  the  surplus  after  the  payment  of  the  debts, 

porate  Boundaries  and  Property,  post,  Ba-  and  the  relief  was  granted.    The  Supreme 

con  V.  Robertson,  18  How.  (U.  S.)  480  Court  of  the  United  States  seemed  to  be 

(1855);  Girard  v,  Philadelphia,  7  Wall.  1  of  opinion  that,  upon  the  general  princi- 

(1868) ;  Mumma  v,  Potomac  Co.,  8  Pet  pies  of  equity  jurisprudence,  and  vrithout 

281  (1834);  Curran  v.  Arkansas,  15  How.  statutory  aid,  the  surplus  of  the  assets  of  a 

(U.  S.)  312  ;  2  Kent,  807,  note;  Angell  corporation  for  pecuniary  profit,  after  the 

&  Ames,  Corp.  779  a ;  Coulter  v,  Robert-  payment  of  debts  and  expenses,  belonged 

son,  24  Miss.  278 ;  County  Comm'rs  v.  to  the  shareholders ;  that  the  creditor  of 

Cox,  6  Ind.  408 ;  State  v.  Trustees,  Ice.  such  a  corporation,  dissolved  or  declared 

5  Ind.  77  ;  Vincennes  University  v.  Indi-  forfeited  by  judgment  upon  quo  ujarranto 

ana,   14  How.   268;  Owen  v.  Smith,   31  or  judicial  sentence,  has,  without  a  statute 

Barb.  641  ;  Commonwealth  v,  Roxbury,  9  to  that  effect,  a  claim  in  equity  upon  the 

Gray,  510,  note.    See  also  Broadway  RaiU  corporate  property  for  the  satisfaction  of 

%Day  Case,  decided  by  the  Court  of  Appeals  his  debt ;  that  lands  conveyed  to  the  co^ 
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§  169  a.  Effect  of  Dissolution  in  this  Country.  —  The  correctness 
of  the  prediction  which  the  author  ventured  in  the  last  section  to 
make>  that  tlie  common^w  consequences  of  the  dissolution  of  a  corpo- 
ration vxmld  not  he  applied  in  this  country  to  the  dissolution  of  a 
municipal  corporation,  has  since  been  adjudged  by  the  Supreme 
Court  of  the  United  States,  and  by  other  tribunals.  The  legislature 
absolutely  repealed  the  charter  of  an  indebted  city,  abolished  all  of 
the  municipal  offices  therein,  and  established  in  the  place  of  the  late 
city  government,  a  new  local  organization  with  the  means  of  self- 
government.  The  acts  which  abolished  the  old  and  established  the 
new  organization  made  no  provision  for  the  payment  of  debts  of  the 
annihilated  city  corporation,  and,  in  fact,  provided  that  the  succes- 
sor organization  should  not  be  liable  therefor,  and  that  any  taxes 
raised  within  the  new  organization  should  not  be  applied  for  the 
payment  of  the  debts  of  the  late  corporation. 

poration  in  fee  and  for  a  fall  price  do  not  Uxfen  in  the  argument  of  the  qito  warranto 
revert,  and  that  the  stockholder,  as  to  the  against  the  city  of  London,  was,  perhaps, 
•arplus  after  paying  the  debts,  stands  **  non  dejinitur  in  jure,"  (See  an^,  Intro- 
upon  grounds  as  high  and  has  claims  as  ductory  Chapter,  sec.  8.)  Solicitor  Finch^ 
irresistible  as  the  creditor  before  had.  who  argued  for  the  crown  in  that  cause. 
The  usual  consequences  of  a  dissolution,  admitted ;  "I  do  not  find  any  judgment 
as  stated  by  the  text-writers,  if  correct,  in  a  quo  warranto  of  a  corporation  being 
which  was  doubted,  were  deemed  inap-  forfeited."  Treby,  on  behalf  of  the  city, 
plicable  to  moneyed  or  trading  corpora-  said:  ''The  dissolving  a  corporation  by  a 
tions.  judgment  in  law,  as  is  here  sought,  I  be- 
In  the  coarse  of  his  admirable  opinion,  lieve  is  a  thing  that  never  came  within  the 
the  learned  justice  observed:  *' The  com-  compass  of  any  man's  imagination  till 
mon  law  of  Great  Britain  was  deficient  now  ;  no,  not  so  much  as  the  putting  of  a 
in  supplying  the  instrumentalities  for  a  case.  For  in  all  my  search  (and  upon  this 
speedy  and  just  settlement  of  the  affairs  of  occasion  I  have  bestowed  a  great  deal  of 
an  insolvent  corporation  whose  charter  had  time  in  searching),  I  cannot  find  that  it 
been  forfeited  by  judicial  sentence.  The  even  so  much  as  entered  into  the  concep- 
opinion  usually  expressed  as  to  the  efiect  tion  of  any  man  before ;  and  I  am  the 
of  such  a  sentence  was  unsatisfactory  and  more  confirmed  in  it  because  so  learned  a 
questioned.  There  had  been  instances  in  gentleman  as  Mr.  Solicitor  has  not  cited 
Oreat  Britain  of  the  dissolution  of  public  or  any  one  such  case  wherein  it  has  been  (I 
eecUsiaslical  eorporatums  by  the  exertion  do  not  say  adjudged,  but)  even  so  much  as 
of  public  authority,  or  as  a  consequence  of  questioned  or  attempted  ;  and,  thei-efore,  I 
the  deatl(  of  their  members ;  and  |)arlia-  may  very  boldly  call  this  a  case  primce  im- 
ment  and  the  courts  had  affirmed,  in  these  pressionis"  The  alignment  of  Pdlexfen 
instances,  that  the  endowments  they  had  was  etiually  positive, 
received  from  the  prince  or  pious  founders  The  power  of  courts  to  adjudge  a  for- 
would  revert  in  such  a  case."  Stat,  de  \  feiture  so  as  to  dissolve  a  corporation 
Terris  Templariorum,  17  Edw.  IL;  Dean  was  affirmed  in  that  case,  but  the  effe(!t 
and  Canons  of  Windsor,  Godb.  211 ;  John-  of  that  judgment  was  not  illustrated  by 
son  V.  Norway,  Winch.  87 ;  Owen,  73 ;  6  any  execution,  and  the  courts  wore  re- 
Yin.  Abr.  280.  What  was  to  become  of  lieved  from  their  embarrassment  by  an  act 
their  personal  estate,  and  of  their  debts  of  parliament  annulling  it.  Smith's  case, 
and  credits,  had  not  been  settled  in  any  4  Mod.  53  ;  Skin.  310  ;  8  St.  Trials,  1342. 
a4jadicated  case,  and,  as  was  said  by  Pol'  See  ib,  1042.     Nor  have  the  discuasioDS 
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The  Supreme  Court  of  the  United  States  dismissed  a  biU  in 
equity  of  a  creditor  seeking  for  relief.  It  decided  that  the  property 
held  by  the  repealed  corporation  for  public  uses,  such  as  public 
buildings,  wharves,  fire  engines,  and,  generally,  all  property  held 
for  governmental  puiposes,  could  not  be  subjected  to  the  payment 
of  the  debts  of  the  city.  It  further  decided  that  upon  a  repeal  of 
its  charter  such  property  passed  under  the  immediate  control  of 
the  State,  since  the  power  delegated  to  the  city  in  tliat  respect  had 
been  withdrawn.^  It  also  decided  that  the  private  property  of  in- 
dividuals could  not  be  subjected  to  the  payment  of  the  debts  of 
the  city,  except  through  taxation,  and  that  the  power  of  taxation 
being  legislative  it  could  not  be  exercised  otherwise  than  under 
the  authority  of  the  legislature.*  As  to  private  property  —  that 
is,  such  as  was  owned  by  the  municipality,  not  for  public  or  mu- 
nicipal uses  —  it  would  of  course  be  liable  to  the  claims  of  cred- 
itors, but  subject  thereto,  it  would  be  under  the  control  of  the 
legislature. 

since  the  Revolution  extended  onr  knowl-  The  qnestion  occurs  here,  Could  parliA- 
edge  upon  this  intricate  subject.  The  ment  interfere?  And  the  answer  would 
case  of  Kex  v.  Ainery,  2  Term  R.  51.5,  be  by  their  authorizing  a  suit  to  be 
has  exerted  much  influence  ujion  text-  brought,  notwithstanding  the  dissolution, 
writers.  The  questions  were,  whether  a  These  are  all  cases  of  municipal  corpora- 
judgment  of  seizure  quoaque  upon  a  de-  tions  where  the  corporators  had  no  rights 
fault  was  final,  and  if  so,  whether  the  in  the  property  of  the  corporation  in 
king's  grant  of   pardon    and  restitution  severalty." 

would  overreach  and  defeat  a  charter  ^  Substantially  the  same  principles  as 
granting  to  a  new  body  of  men  the  same  to  the  effect  of  the  dissolution  of  a  muni- 
liberties,  intermediate  the  seizure  and  the  cipal  corporation  by  a  repeal  of  its  charter 
pardon.  The  king's  bench,  relying  upon  upon  its  property  rights,  are  laid  down  in 
the  Year- Book,  discovered  that  it  did  not  the  opinion  of  Mr.  Jnstice  Field  in 
support  the  conclusion  drawn  from  it,  and  Broughton  v,  Pensacola,  93  U.  S.  266 
Chief  Baron  Eyre  says  that  ''  Lord  Coke  (1876),  at  pp.  268,  269  ;  noted  infra,  sec. 
had  adopted  the  doctrine  too    hastily."  170,  note. 

The  discussions  upon  this  case  show  how         s  Meriwether   v.    Garrett,    102   U.  S. 

much  the  knowledge  of  the  writ  of  quo  472   (1880).      Precisely  what  the  court 

tparrantOj  as  it  had  been  used  and  applied  means  by  the  statement  '*  that  the  power 

under  the  Plantagenets  and  Tudors,  had  of  taxation  is  legislative  and  cannot  be 

gone  from  the  memories  of  courts  and  law-  exercised  otherwise  than  under  the  author- 

yers.   4  Term  R.  122  :  Tan.  on  Quo  War.  ity  of  the  legislature"  remains  to  be  de- 

24.      In  Colchester   v.  Seaber,    3    Burr,  termined  in  that  tribunal.     It  certainly 

(1866).  where  the  suit  was  upon  a  bond,  meant  in  that  case  that  the  power  could 

and   the  defence  was  that  certain   facts  not  be  set  in  motion  by  a  biU  in  equity, 

had  occurred  to  dissolve  the  corporation.  Whether  it  meant  that  the  power  of  taxa- 

and  that  the  creditor's  claim  was  extin-  tion  as  a  means  cff  paying  the  debts  of  the 

pushed  on  the  bond.  Lord  Mansfield  said,  repealed  corporation  did  not  survive  such 

''Without  an  express  authority,  so  strong  repeal  and  the  legislative  prohibition  of 

as  not  to  be  gotten  over,  we  ought  not  to  the  exercise  of  such  power,  can  only  be 

determine  so  much  against  reason  as  that  known  when  this  precise  question  sriats 

parliament  should  be  obliged  to  interfere,  for  judgment 
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§  170  (114).  Rights  of  Creditors  on  a  Dissolution.  —  The  rights 
of  creditors  of  municipal  corporations  are  elsewhere  more  fully  con- 
sidered.^ The  doctrines  of  the  Supreme  Court  of  the  United  States 
may  be  thus  briefly  summed  up :  — 

1.  The  rights  of  creditors,  based  upon  the  obligation  of  their  con- 
tracts, are  protected  by  the  Constitution  of  the  United  States  against 
subsequent  legislation  impairing  the  same. 

2.  It  has  often  been  decided,  and  is  the  settled  doctrine  of  the 
Supreme  Court,  that  the  remedies  subsisting  in  a  State  when  and 
where  the  contract  is  made  and  is  to  be  peiformed,  are  a  part  of  its 
obligation,  and  that  any  subsequent  law  of  the  State  which  so  afiects 
those  remedies  as  substantially  to  impair  and  lessen  the  value  of  the 
contract,  is  forbidden  by  the  Constitution  of  the  United  States,  and  is 
therefore  void.  Applying  this  principle,  it  is  held,  that  if  the  muni-- 
cipality  agrees,  as  a  part  of  its  contract,  that  the  creditor  shall  have 
the  right  to  a  special  tax,  the  statute  giving  this  right  cannot  as  to 
such  creditor  be  repealed,  unless  there  be  substituted  in  its  place  a 
remedy  legally  equivalent  in  value  and  efl&cacy.* 

3.  The  legislature  in  its  sympathy  with  insolvent  and  repudiat- 
ing municipalities  has  sometimes  gone  so  far  as  absolutely  to  repeal 
their  charters,  and  in  some  form  to  substitute  or  authorize  new 
municipal  organizations  in  their  place.  Instances  of  such  legisla- 
tion in  respect  of  the  cities  of  Memphis,  of  Brownsville,  of  Mobile, 
and  of  some  other  places,  are  given  in  the  notes  to  this  section. 
The  State's  plenary  power  over  its  municipal  corporations  to  change 
their  organization,  to  modify  their  method  of  internal  government, 
or  to  abolish  them  altogether,  is  not  restricted  by  contracts  entered 
into  by  the  municipality  with  its  creditors  or  with  private  persons. 
An  absolute  repeal  of  a  municipal  charter  13  therefore  effectual  so 
far  as  it  abolishes  the  old  corporate  organization ;  but  where  the 
same,  or  substantially  the  same  inhabitants  are  erected  into  a  new 
corporation,  whether  with  extended  or  restricted  territorial  limits, 
such  new  corporation  is  treated  as  in  law  the  successor  of  the  old, 
entitled  to  its  property  rights,  and  subject  to  its  liabilities. 

4.  As  to  the  mode  of  enforcing  such  liabilities  difficult  questions 
have  arisen,  some  of  which  cannot  at  this  time  be  said  to  be  clearly 
settled.  It  may,  however,  we  think,  be  considered  as  definitively 
determined  by  the  Supreme  Court,  that  the  levy  and  collection  of 

^  Ante,  chap.  iv. ;  post,  sees.  858  et  aeq,,  the   indebted    manicipality    is   left    un- 

861  €^-S6l  e.  touched  by  the  legislature,  but  the  subse- 

'  Seibert    v.    Lewis,    122   U.   S.   284  quent  legislation  impairs    the    creditor's 

(1886),  noted  more  fully  post,  sec.   854,  remedy  as  it  existed  at  the  date  of  the 

stands  as  the  type  of  this  class  of  cases,  —  contract.     Many  other  cases  to  the  same 

Uiat  is,  where  the  corporate  existence  of  effect  are  cited  in  the  notes  to  this  section. 
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taxes  cannot  be  enforced  in  or  by  the  Circuit  Courts  exercising  equity 
jurisdiction,  but  only  by  appropriate  remedies  in  the  court  of  law^ 
chief  among  which  is  the  remedy  by  mandamics.^ 

5.  If  the  legislature  repeals  the  charter  of  the  debtor  corporation 
and  dissolves  it,  and  makes  no  provision  for  its  debts,  and  it  has  no 
private  property  subject  to  execution,  and  there  is  no  resource  for 
the  payment  of  such  indebtedness  but  taxation,  then  if  no  new  or 
successor  corporation  be  organized,  and  if  no  instrumentalities  of  the 
taxing  power  remain  subject  to  the  process  of  the  courts,  the  rights 
of  creditors  are,  in  fact,  impaired  or  destroyed,  and  it  would  seem 
that  the  courts  are  in  such  case  practically  powerless  to  prevent  this 
result ;  and  that  the  creditor's  only  remedy,  which  he  would  be  very 
apt  under  the  circumstances  to  consider  illusory,  is  to  appeal  for  re- 
lief to  the  legislative  department  of  the  government,  that  is  to  say, 
to  the  veiy  department  that  of  set  purpose  adopted  the  hostile  en- 
actments that  cut  down  and  destroyed  his  rights  and  remedies.^ 


*  Thompson  «.  Allen  County,  115  U. 
S.  550  (1885).  Mr.  Justice  MUler  here 
reviews  the  previous  cases  on  the  point, 
and  re-affirms  the  want  of  any  jurisdiction 
in  equity  to  levy  and  collect  taxes  for  the 
satisfaction  of  judgments  against  munici- 
palities. The  doctrine  of  want  of  jurisdic- 
tion in  equity  is  maintained,  although 
the  remedy  at  law  by  mandamus  has 
proved  ineffectual,  and  no  officers  can  be 
found  to  perform  the  duty  of  levying  and 
collecting  the  taxes.  See,  further,  cases 
cited  in  the  note  to  this  section  ;  2^aopo8t, 
chaps.  XX.  and  xxii. 

^  Heine  v.  Levee  Commissioners,  19 
Wall.  655  ;  Rees  v.  Watertown,  19  Wall. 
107  ;  Barkeley  v.  Levee  Commissioners, 
93  U.  S.  258 ;  Meriwether  v.  Garrett,  102 
U.  S.  472 ;  Thompson  v.  Allen  County, 
116  U.  S.  650 ;  Amy  v,  Watertown,  130 
IT.  S.  801  (1888). 

Mr.  Hare  regards  such  legislation  as  a 
fraud  upon  the  constitutional  prohibition 
against  the  legislative  impairment  of  con- 
tract, and  consequently  invalid.  1  Am. 
Const.  Law,  640.  But  the  view  that  such 
legislation  is  invalid  does  not  seem  to  be 
consistent  with  the  decisions  of  the  Su- 
preme Court  on  the  pi-ecise  point.  The 
exact  limits,  however,  of  legislative  power, 
in  respect  of  depriving  the  creditors,  even 
by  a  general  repeal  of  the  charter  and  in 
connection  therewith  by  prohibitions  of  the 
exercise  of  the  taxing  power  in  behalf  of 


existing  creditors,  of  the  remedies  in  force 
when  their  contracts  were  entered  into,  or 
of  others  legally  equivalent  thereto,  may, 
we  think,  be  regarded  as  yet  open  to 
further  discussion  and  more  definite  ascer- 
tainment. 

On  the  general  tubjeet  of  the  right  of 

creditors  of  indebted  and  dissolved  muni- 
eipalitieSf  see  :  Ante^  chap.  iv.  passim ; 
particularly,  sees.  69,  70,  71 ;  post^  sees.  171, 
186-189;  Cooley,  Const.  Lim.  290,  292; 
Cooley,  Taxation  (2d  ed.)  76  ;  Curran  v, 
Arkansas,  16  How.  ( U.  S. )  812 ;  Bacon 
V.  Robertson,  supra ;  2  Kent,  807,  note ; 
Broughton  v,  Pensacola,  93  U.  S.  266 
(1876) :  Observations  of  Field,  J.,  p.  269 ; 
Milner's  Admx.  v,  Pensacola,  2  Woods,  CO. 
642  (1876) ;  Laird  v.  City  of  De  Soto,  22 
Fed.  Rep.  421  ;  Ross  v.  Wimberly,  60 
Miss.  846;  Brewis  v,  Duluth,  13  Fed. 
Rep.  384  ;  8.  c.  9  Fed.  Rep.  747 ;  Garrett 
V.  Memphis,  6  Fed.  Rep.  860  ;  Indianapo- 
lis V.  Indianapolis  Gas  Co.,  66  Ind.  396, 
approving  text ;  County  Comm*rs  v.  Cox, 
6  Ind.  403  ;  State  v.  Trustees,  5  Ind.  77  ; 
Coulter  V.  Roberson,  24  Miss.  278 ;  Gel- 
pcke  V,  Dubuque,  1  WalL  176  (1865) ; 
Von  Hoffman  v,  Quincy,  4  Wall.  685; 
Welch  V,  Ste.  Genevieve,  1  DiUon  C.  C. 
130 ;  Thomson  v,  Lee  County,  8  Wall. 
327  ;  Havemeyer  v.  Iowa  County,  8  Wall. 
294 ;  Butz  v,  Muscatine,  8  WaU.  676 ; 
Lansing  v.  Treasurer,  &c.,  1  Dillon  C. 
C.  622  ;  Soutter  v.  Madison,  16  Wis.  80; 
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§  171   (115).    Changes   not   amounting   to    a    DiMolution.  —  The 

iiame  of  an  iiicorpomted  place  may   be  chaDged,  its  boundaries 

Smith  V.  Appleton,  19  Wis.  468  ;  Blake  551.  The  prohibitions  against  exercising 
17.  Bailroad  Co.,  39  N.  U.  435  ;  compare  the  taxing  power  held  to  be  void  so  far  as 
Richmond  Gaslight  Co.  v.  Middletown,  they  afiect  the  taxing  powers  of  the  former 
59  N.  Y.  228  (1874)  ;  post^  692 ;  Wolff  v.  corporations,  which  became  a  part  of  the 
New  Orleans,  103  U.  S.  358  ;  Beatty  v.  contracts  entered  into  by  them.  Dever- 
The  People,  6  Col.  538.  eaux  v.  City  of  Brownsville,  29  Fed.  Rep. 
Memphis  OUy  Com  :  The  city  of  Mem-  742  {mandamus  issued  to  the  taxing 
I'phiSt  in  Tennessee,  having  become  insol-  district  to  enforce,  by  taxation,  the  pay- 
:  vent  and  nnable  to  meet  its  obligations,  ment  of  judgments  against  the  old  corpo- 
the  legislature  of  that  State  in  1879  re-  rations).  Compare  with  Meriwether  v. 
I  '  pealed  all  laws  by  which  it  had  been  incor-  Garrett,  Heine  v.  Levee  Comm'rs,  and 
poraUdf  and  pamed  a  general  act  estab-  other  like  cases  in  the  Supreme  Court  of 
iishing  what  were  termed  *'  Taxing  Dis-  the  United  States,  as  to  the  power  to  com- 
tricts  '*  as  a  **  means  of  local  government  pel  the  levy  of  taxes,  notwithstanding  the 
for  the  peace,  safety,  and  general  welfare  *'  repeal  of  the  charter  and  the  prohibition 
of  "communities  embraced  in  the  territo-  by  the  legislature  to  the  new  officers  to 
rial  limits  of  all  such  municipal  corpora-  levy  and  collect  taxes  for  the  payment  of 
tions  "  as  had,  or  might  have,  their  charters  the  debts  of  the  dissolved  municipality, 
abolished  or  might  surrender  them  under  Mobile  City  Case  :  The  City  ojf  Mobile 
the  act.  In  1881  a  similar  act  established  being  largely  in  debt,  the  legislature 
"taxing  districts  of  the  second  class  "  for  passed  an  act  repealing  the  charter  of  the 
communities  having  a  population  of  less  city  and  declaring  that  the  corporation  was 
than  30,000.  They  were  invested  with  thereby  dissolved  and  aholished.  The  act 
practically  all  the  powers  usually  conferred  provided  for  the  appointment  by  the  Gov- 
upon  municipal  corporations,  except  that  ernor  of  three  commissioners  to  take  pos- 
of  levying  taxes,  which  was  expressly  re-  session  of  the  property  and  assets  of  the 
served  to  the  legislature,  and  that  of  issu-  city,  except  property  held  for  the  public 
ing  evidences  of  indebtedness.  It  was  use  and  governmental  purposes,  and  apply 
also  expressly  provided  that  the  taxing  the  same  under  the  orders  of  the  Court  of 
districts,  so  created,  should  not  pay,  or  be  Chancery  to  the  payment  of  the  debts  of 
liable  for,  any  debt  created  by  the  extinct  the  city,  giving  preference  to  the  floating 
corporations,  and  that  no  taxes  collected  debt.  On  the  same  day  the  legislature  in- 
under  the  act  should  ever  be  used  to  pay  corporated  the  Port  of  Mobile,  which  in- 
such  debts.  (For  a  succinct  statement  of  eluded  all  the  thickly  settled  and  closely 
the  principal  features  of  this  legislation,  built  portion  of  the  former  City  of  Mobile  ; 
see  Meriwether  v.  GarreU,  102  U.  S.  472,  and  all  of  the  $16,000,000  of  the  taxable 
by  Mr.  Justice  Field.  Ante,  sec.  169  a.)  property  of  the  city  but  $900,000  was 
The  organizations  formed  under  these  included  \rjthin  the  limits  of  the  Port 
acts  are  uniformly  held  to  be  municipal  of  Mobile,  and  fourteen -fifteenths  of  the 
corporations.  State  v.  Taxing  District  of  inhabitants  of  the  City  were  inhabi- 
Shelby  Co.,  16  Lea  (Tenn.),  240  ;  Lea  tants  of  the  Port  of  Mobile.  It  limited 
V.  State,  10  Lea  (Tenn.),  478  (districts  the  powers  of  the  Port  of  Mobile  to  the 
of  the  second  class)  ;  Luehrman  v.  Taxing  levy  of  a  tax  of  six -tenths  of  one  per  cent, 
District,  2  Lea  (Tenn. ),  425 ;  O'Connor  and  prohibited  its  authorities  from  exer- 
V.  Memphis,  6  Lea  (Tenn.),  730  ;  (holding  cising  any  other  powers.  Two  questions 
also,  that  a  suit  against  the  old  corpora-  arose,  namely  :  Whether  a  preceding  cred- 
tion  may  be  revived  against  the  taxing  itor  was  entitled  to  a  judgment  against 
district).  They  may  be  sued  as  any  other  the  Port  of  Mobile  on  the  obligations  of 
municipality.  Uhl  v.  Taxing  District,  the  City  of  Mobile  ;  and  second,  whether 
6  I/ea  (Tenn.),  610.  As  to  who  may  vote  the  powers  of  taxation  in  existence  at  the 
on  propoedtion  to  organize  under  the  act  date  of  the  creation  of  the  debt  by  the 
see  Pepper  v.  Smith,   15   Lea  (Tenn.),  City  of  Mobile  could  be  enforced  in  favoi 
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enlarged  or  diminished,  and  its  mode  of  government  altered,  and 
yet  the  corporation  not  be  dissolved,  btU  in  law  remain  the  same} 

of  the  creditor.     Both  of  these  proposi-  legislatiou,  or  if  changed,  a  subetantial 

tious  were  decided  in  favor  of  the  creditor,  equivalent  must  be  provided  ;    that   no 

The  court  stated  the  general  proposition  such  equivalent  was  here  provided.     The 

involved  as  follows  :  —  court  enforced  the  contract  by  which  the 

"We  are  of  opinion,  upon  this  state  City  of   Mobile,   in  issuing   the   bonds, 

of  the  statutes   and  facts,  that  the  Port  agreed  to  levy  a  special  tax  for  the  pa}  • 

of  Mobile  is  the  legal  successor  of  the  ment  of  the  principal  and  interest,  and 

City  of  Mobile,  and  liable  for  its  debts,  held  that  as  to  the  holder  of  such  bonds 

The  two  corporations  were  composed  of  the  obligation  to  levy  such  special  tax 

substantially  the    same    community,   in-  was  in  force,  and  rested  upon  the  Port  of 

eluded  within  their  limits  substantially  Mobile,  and  accordingly  directed   a  jier- 

the  same  taxable  property,  and  were  or-  emptory  ma-ndamua  to  issue  for  the  satis- 

ganized  for  the  same  general  purposes.  faction  of  the   judgment  in  accordance 

"  Where  the  legislature  of  a  State  has  with  the  provisions  in  that  behalf  in  force 

given  a  local  community,  living  within  when  the  obligation  was  created.     Mobile 

designated  boundaries,    a  municipal    or-  v,  Wati>on,  116  U.  S.  289  (1885). 

ganization,  and  by  a  subsequent  act,  or  City  of  Sclma  Case :  In  Amy  v.  Selma, 

series  of  acts,  repeals  its  charter  and  dis-  77  Ala.  103,  it  was  held  that  a  new  coi-po- 

solves  the  corporation,  and  incorporates  ration  named  **  Selma,*'  erected  to  replace 

substantially  the  same  people  as  a  muni-  one  named  **  City  of  Selma,*'  which  had 

cipal  body  under  a  new  name  for  the  same  been    dissolved,   was    its  successor,  and 

general  purpose,  and  the  great  mass  of  liable  for  its  debts  — as  here  in  an  action 

the  taxable  property  of  the  old  corpora-  upon  a  judgment  recovered  against  its 

tion  is  included  within  the  limits  of  the  predecessor.     See,  also,  Meyer  v.  Porter, 

new,  and  the  property  of  the  old  corpora-  65  Cal.  67. 

tion  used  for  public  purposes  is  trans-  Toum   of  Kahoka   Cast :    In  Hill    v. 

ferred  without  consideration  to  the  new  Kahoka,  35  Fed.  Rep.  82  (1888),  it  ap- 

corporation  for  the  same  public  uses,  the  peared  that  the  town  of  Kahoka  was  duly 

latter,  notwithstanding  a  great  reduction  incorporated  under  the  general  statute  of 

of  its  corporate  limits,  is  the  successor  in  Missouri,  in  1869,  and  peiformed  various 

law  of  the  former,  and  liable  for  its  debts  ;  corporate  acts,  among  others  issuing  cer- 

and  if  any  part  of  the  creditors  of  the  old  tain  railroad  aid   bonds.      In   1886,   its 

corporation  are  left  without  provision  for  charter  was  forfeited  for  non-user  in  a  pro- 

the  payment  of  their  claims,  they  can  en-  ceeding  by  qxi>o  loarrarUo,  and  thereupon 

force  satisfaction  out  of  the  new."  the  eUy  of  Kahoka,  embracing  practically 

The  court  considered  this  conclusion  to  the  same  territory  and  population,   was 

be  supported  by  Girard  v,  Philadelphia,  incorporated  under  existing  laws  as  a  city 

7  Wall.  1 ;   Broughton  v.  Pensacola,   93  of  the  fourth  class.     Held,   in  an  action 

U  S.  266,  270  ;  Mount  Pleasant  v.  Beck-  upon  the  coupons,  that  the  city  of  Kahoka 

with,  100  U.  8.  614;  O'Connor  v,  Mem-  was  liable  for  the  bonds.      "Municipal 

phis,  6  Lea  (Tenn.),  730;   and  Amy  v.  corporations  cannot  extinguish  their  debts 

Selma,  77  Ala.  103.  by  changing  their  names  or   oi^nizing 

It  held  that  the  remedies  in  existence  under  new  chaiters.  A  debt  once  con- 
fer the  enforcement  of  the  obligations  tracted  by  a  municipal  corporation  will 
could  not    be   impaired   by   subsequent  survive  as  a  debt  against  whatever  corpo- 


1  Anfe^  sec.  85,  and  cases  cited;  post.  Wall.  1    (1868),  noted  fully,  infra,  sec. 

chap.  viii.  sees.  176,  177  ;  and  see  arUe,  172,  note.      Broughton  v.   Pensacola,  98 

chap,  iv.,  where  the  extent  of  the  legisla-  U.  S.  266  (1876)  ;  and  see  notes  to  sec. 

tive  authority  over  municipal  corporations  170,  supra,  and  cases  there  cited. 
28  considered.    Giraid  v,  Philadelphia,  7 
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§  172.   Same  subject. — Accordingly,  the  substitution  of  a  new 

municipal  charter  in  the  place  of  a  previous  charter,  or  a  change  in 

rate  entity  ia  subsequently  created  to  take  "  The  ancient  doctrine,  that,  upon  the 

its  place  and  exercise  its  power  of  local  repeal  of  a  private  corporation,  its  debts 

government  over  substantially  the  same  were  extinguished,  and  its  real  property 

people  and  territory,"   citing  Broughton  reverted  to  its  grantors,  and  its  personal 

V,  Pensacola,   93  U.  S.  266  ;   Mobile  v,  property  vested  in  the  State,  has  been  so 

Watson,  116  U.  S.  289  ;  Laird  v.  De  Soto,  far  modified  by  modem  adjudications,  that 

22  Fed.  Rep.  421 ;  People  v.  Murray,  73  a  court  of  equity  will  now  lay  hold  of  the 

N.  Y.  535.     Per  Thai/er,  J.  property  of  a  dissolved  corporation,  and 

City  of  Brownsville  Case :    In  Dever-  administer  it  for  the  benefit  of  its  credit- 

eanx  v.  City  of  Brownsville,  29  Fed.  Rep.  ors  and  stockholders.     The  obligation  of 

742,  the    ruling   in    Mobile  v.  Watson,  contracts,   made    whilst    the  coi*poration 

supra,    was    followed    and    extended,    it  was  in  existence,  survives  its  dissolution ; 

being  declared  not  only  that  the  succeed-  and  the  contracts  may  be  enforced  by  a 

ing  corporation  was  liable  for  the  existing  court  of  equity,  so  far  as  to  subject  for 

debts  of  its  predecessor,  but  that  all  the  their  satisfaction  any  property  possessed 

powers  of  taxation  possessed  by  such  }re-  by  the  corporation  at  the  time.     In  the 

decessor,  which  had  been  conferred  as  a  view  of  equity,   its  property  constitutes 

part  of  the  remedy  to  which  its  creditors  a  trust  fund  pledged  to  the  payment  of 

were  entitled,  survived  to  the  new  corpo-  the  debts  of  creditors  and  stockholders ; 

ration,  and  that  their  exercise  could  be  and,  if  a  municipal  corporation,  upon  the 

compelled  by  7}uz7u2nmu«.    It  was  also  held  surrender  or  extinction  in  other  ways  of 

that  statutes  which  prohibited  the  exer-  its  charter,  is  possessed  of  any  property 

cise  of  these  powers  of  taxation  were  void,  [not  of  a  public  nature,  see  Meriwether  v. 

as  impairing  the  obligation  of  contracts.  Garrett,   siipra\f   a  court  of  equity  will 

Pensacola  Cittj  Case  :  In  Broughton  v,  equally  take  possession  of  it  for  the  benefit 

Pensacola  (City  of),  93  U.  S.  266  (1876),  of  the  creditors  of  the  corporation.     In 

an  indebted  city  which   had  contracted  this  case,  it  is  averred  in  the  bill  that  the 

with  the  creditor  to  levy  a  special  tax  city  of  Pensacola,  upon  the  surrender  of 

upon  real  estate  within  its  limits  to  pay  its  original  charter,  did  not  possess  any 

his  debt,  surrendered  its  charter ,  and  the  property.     It  is  not  necessary,  however, 

inhabitants  residing  within  the  limits  of  the  in  the  view  we  take  of  the  proceedings  for 

city  organized  themselves  into  a  municipal  the  reorganization  of  the  city  government, 

government  under  the  general   incorpora-  to  consider  the  effect  of  an  absolute  rei)eal 

tion  act  of  the  State,  in  the  same  way  that  of  the  charter  of  a  municipal  corporation 

inhabitants  might  do  who  had  not  been  upon  its  obligations.      It  is  sufficient  that 

previously  incorporated.  The  creditor  filed  here,  in  our  judgment,  there  was  a  contin- 

a  bill  in  equity  asking  for  a  decree  for  nation   of  the  corporation   of    Pensacola, 

the  amount  of  his  debt,  and  that  the  city  with  its  original  rights  of  property  and 

be  compelled  to  levy  a  tax  to  pay  the  obligations,  not  a  new  and  distinct  crea- 

same.     The    bill  was    dismissed  by  the  tion  or  corporate  capacity  and  liability." 

Circuit  Court,  and  its  decree  was  affirmed  Case  of  Mount  Pleasant  v,  BeckwUh  : 

by  the   Supreme  Court    of    the    United  Here  an  indebted  municipal  or  public  cor- 

States.      The  court   held  that  the  new  ]^T9.tion  wta  legislated  out  of  existence,  and 

organization,  embracing  substantially  the  its  territory  was  annexed  to  similar  corpO' 

same  corporators  and  the  same  territory,  ratums.    In  the  absence  of  legislative  pro- 

although  different  powers  were  possessed  vision  otherwise,   it  was   held    that  the 

under  the  new  charter  and  different  offi-  latter  corporations  became  entitled  to  all 

cers  administered  its  affairs,  was  in  law  to  the  property  of  the  abrogated  corporation, 

be  deemed  the  successor  of  the  previous  and  severally  liable  for   a   proportionate 

corporation    and    entitled    to    its  rights,  share  of  its  then  subsisting  legal  debts, 

Mr.  Justice  Field,  delivering  the  opinion  and  that  they  were  vested  with  the  ix)wer 

of  the  court,  said  :  —  to  raise  revenue  with  which  to  pay  such 
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such  a  charter  in  whole  or  in  part,  where  substantially  the  same 
territory  and  the  same  inhabitants  are  concerned,  will  not  be  pre- 
sumed, or  be  held  to  be  the  creation  of  a  new  corporation,  but  the 

debts  by  levying  taxes  upon  the  property  tion  to  the  amount  of  territory  each  ob- 
thus  annexed  and  the  persons  residing  tained.  See  Mount  Pleasant  v.  Beckwith, 
thereon  ;  and  a  biU  in  equity  by  the  supra;  post,  sec  186. 
creditors  of  the  extinguishtxl  corporation  In  Nelson  v.  Newark  &  Belleyille,  49 
against  the  corporations  thus  succeeding  N.  J.  L.  246,  where  by  statute,  the  terri- 
to  its  property  and  powers  was  sustained  tory  of  a  Unonship  had  been  divided  between 
to  the  extent  that  the  amount  of  the  debt  a  city  and  another  township,  with  a  direc- 
was  ascertained,  and  the  sum  apportioned  tion  that  its  debts  should  be  paid  propor* 
among  the  corporations  to  which  the  ter-  tionately  by  the  city  and  the  townbhip 
ritory  of  the  indebted  corporation  had  acquiring  its  territory,  it  was  held  that 
been  annexed,  and  a  decree  rendered  for  the  duty  of  paying  the  debts  was  imposed 
the  amounts  thus  apportioned  to  be  col-  upon  them,  and  that  the  creditors  could 
lected  in  the  manner  provided  by  law.  enforce  the  duty  by  suit  against  them 
Mount  Pleasant  v,  Beckwith,  100  U.  S.  directly.  See  also  Canova  v.  Commission- 
514(1879).  There  is  no  intimation  in  later  ers,  18  Fla.  512;  case  of  Elizabeth  City 
decisions  of  the  Supreme  Court  that  they  N.  J.  Post,  chap.  xix.  sec.  760  a. 
are,  in  any  respect,  inconsistent  with  this  In  the  case  of  the  town  of  Port  Gibson 
judgment.  See  Meriwether  v,  Garrett,  v.  Moore,  13  Sm.  k  Marsh.  (21  Miss.)  157 
102  U.  S.  472  ;  Barkley  v.  Levee  Com-  (1849),  it  was  held,  indeed,  that  the  k- 
missioners,  98  U.  S.  258  ;  Broughton  o.  peal  of  the  charter  of  an  indebted  muni- 
Pensacola,  93  U.  S.  266 ;  Thompson  v.  cipal  corporation  dissolved  it ;  that  such 
Allen  County,  115  U.  S.  550  ;  Amy  v,  dissolution  txtinguishtd  debts  to  and  from 
Watertown,  130  U.  S.  301  (1888).  The  act-  the  corporation,  and  that  a  subsequent  act 
ual  judgments  in  all  these  cases  may  not  be  re-incorporating  the  place  did  not  make  it 
in  conflict  with  each  other,  but  it  seems  diffi-  liable  for  a  debt  existing  anterior  to  the 
cult  to  the  author  to  reconcile  all  of  the  act  repealing  its  charter.  The  court  over- 
reasoning  by  which  the  different  judg-  looked  the  constitutional  provision  pro- 
ments  are  supported.  See,  also,  Beckwith  tecting  contracts,  and  the  case  as  to  the 
V,  Racine,  7  Biss.  142  (1876),  Drum-  effect  of  a  dissolution  upon  the  rights  of 
rrumd  and  Dyer,  JJ.  The  point  decided  creditors  seems  to  conflict  with  those 
may  be  briefly  stated  thus  :  Where  a  above  cited.  Contra,  Broadway  Bailway 
municipality  owing  railroad  aid  bonds.  Case,  decided  by  the  Court  of  Appeals  of 
which  it  was  provided  by  statute  should  be  New  York  ;  People  r.  O'Brien,  111  N.  Y. 
paid  by  an  annual  tax  upon  the  property  1  (1888),  and  see  cases  cited  in  this  note, 
within  it,  was  legislated  out  of  existence,  See  further,  as  to  extinguishment  of 
and  the  territory  was  included  in  three  debts  by  dissolution  of  corporation,  Mai- 
other  municipalities  without  any  provision  lory  v.  Mallett,  6  Jones  Eq.  845  ;  Hop- 
being  made  in  respect  to  the  payment  of  kins  v.  Whitesides,  1  Head  (Tenn. ),  31 ; 
the  bonds,  it  was  held  that  the  legislature  Bank  v,  Lockwood,  2  Harring.  (Del.)  8  ; 
had  the  power  to  make  these  changes,  but  Robinson  v.  Lane,  19  Ga.  887 ;  Muscatine 
that  the  obligations  of  the  contract  and  Tumverein  v,  Funck,  18  Iowa,  469  ;  Owen 
the  power  of  taxation  still  remained.  It  v.  Smith,  31  Barb.  641 ;  Welch  v.  Ste. 
was  further  held  that  in  consequence  of  Genevieve,  1  Dillon  C.  C.  130  ;  Thompson 
these  changes  the  creditor  could  not  sue  v.  Abbott,  61  Mo.  176  (1875)  ;  post,  chap, 
at  law,  as  service  of  process  on  the  old  xiv. ;  Louisville  Bridge  Co.  v.  Louisville, 
corporation  could  not  be  made,  but  that  81  Ky.  189  ;  St.  Louis  Bridge  Co.  r.  East 
equity  would  give  the  creditor  a  remedy  St.  Louis,  121  111.  238  ;  State,  ex  reL 
by  requiring  the  existing  corporations.  Bridge  Co.  v.  Columbia,  27  S.  C.  137 ; 
within  whose  boundaries  the  property  in-  post,  sec.  786  ;  Brooklyn  v.  Smith,  104 
eluded  in  the  old  is  situate,  to  levy  the  111.  429. 
necessary  taxes  to  pay  the  debt  in  propor- 


§  172  CHANGES  NOT  AMOUNTING  TO   A   DISSOLUTION.  265 

assumption  by  the  old  one  of  new  powers  and  privileges.^  And 
where  the  rights  of  creditors  are  involved,  the  presumption  is  ex- 
tremely strong  that,  the  identity  of  the  corporation  continues^  not- 
withstanding different  powers  are  possessed  by  the  new  organization, 
and  different  officers  administer  its  affairs.' 

1  State  V.  Natal,  89  La.  An.  439,  where  establishes  notwithstanding  the  change  of 

it  was  said,   "The  city  of  New  Orleans  charter  the  continuous  legal  identity  of  the 

founded  by  BienviUe  about  1718  has  never  new  city  corporation  with  the  old. 
ceased  to  exist  as  an  agglomeration  of  hu-         ^  Broughton  v,  Pensacola,  98  U.  S.  266 

man  beings  for  social,  commercial,  and  (1876);  approving  Milner's  Admx.  v.  Pen- A. 

industrial  purposes.  ...  In  1805  those  sacola,  2  Woods,  632 ;  Walnut  Township 

inhabitants  were  given  a  charter,  for  the  v.  Jordan,  38  Kan.  562  ;  ante,  sec.  85,  and 

first  time  since  the  cession  of  1803,  and  cases  cited,  sec.  170,  note ;  post,  sees.  173, 

that  charter  has  been  altered  and  amended  176,  177.  ^ 

some  way  or  other,  in  subsequent  years,         In  delivering  the  judgment  of  the  court 

viz.:  1812,  1818,  1833,  1835,  1837,  1846,  in  Broughton  v.   Pensacoh^  Mr.  Justice 

1850,  1852,  1870,  and  1882  ;  but  the  city.  Field  observes  :  — 

the  existence  of  which  was  generally  recog-         "  Although  a  municipal  corporation,  so 

nized  by  the  various  Constitutions,   has  far  as  it  is    invested    with  subordinate 

retained  its  identity,  not  only  as  a  mat-  legislative  powers  for  local  purposes,  is  a 

ter  of  fact,  but  also  as  a  matter  of  legal  mere  instrumentality  of  the  State  for  the 

necessity.'*    See  supra,  sec.  170,  and  cases  convenient  administration  of  government ; 

in  note.  yet,  when  authorized  to  take  stock  in  a 

Mr.  Girard's  will  of  1831  gave  the  resi-  railroad  company,  and  issue  its  obligations 

duum  of  his  estate  by  its  corporate  name  to  in  pa^nnent  of  the  stock,  it  is  to  that  ex- 

the  old  city  of  Philadelphia  in  trust  for  tent  to  be  deemed  a  private  corporation, 

certain  objects,  the  primary  one  being  the  and  its  obligations  are  secured  by  all  the 

college,  and  the  secondary  ones  **  to  enable  guaranties  which  protect  the  engagements 

the  city  to  improve  its  police,  to  improve  of  private  individuals.    The  inhibition  of 

the  city  property  and  the  appearance  of  the  Constitution,  which  preserves  against 

the  city  itself,  and  to  diminish  taxation."  the  interference  of  a  State  the  sacredueas 

The  old  city  accepted  the  trust.     By  1854  of  contracts,  applies  to  the  liabilities  of 

twenty-eight  distinct  suburban  municipal-  municipal  corporations  created  by  its  per- 

ities  had  grown  up  around  the  old  city,  and  mission  ;  and  although  the  repeal  or  modi- 

by  an  act  of  that  year  all  of  their  charters  fication  of  the  charter  of  a  corporation  of 

and  that  of  the  old  city  itself  were  abol-  that  kind  is  not  within  the  inhibition,  yet 

ished,  and  their  rights  of  property  trans-  it  will  not  be  admitted,  whore  its  legisla- 

ferred  to  the  new  consolidated  corporation  tion  is  susceptible  of  another  construction, 

of  the  city  of  Philadelphia,  which  instead  of  that  the  State  has  in  this  way  sanctioned 

being  two  miles  square  has  about  one  hun-  an  evasion  of  or  escape  from  liabilities  the 

dred  and  twenty-nine  square  miles.     The  creation  of  which  it  authorized.     When, 

heirs  of  Mr.  Girard  claimed  that  the  anni-  therefore,  a  new  form  is  given  to  an  old 

hilation  of  the  old  city  and  its  merger  into  municipal  corporation,  or  such  a  corpora- 

the  immense  consolidated  corporation  de-  tion  is  reorganized  under  a  new  charter, 

feated  the  object  of  the  testator.     But  the  taking  in  its  new  organization  the  place  of 

court  held  that  "  the  identity  of  the  cor-  the  old  one,  embracing  substantially  the 

poration  was  not  destroyed,  and  that  the  same  corporators  and  the  same  territory,  it 

change  in  its  name,  the  enlargement  of  its  will  be  presumed  that  the  legislature  in- 

area,  &c.,  did  not  affect  its  title  to  prop-  tended  a  continued  existence  of  the  same 

erty  held  at  the  time  of  such  change,  or  its  corporation,  although  different  powers  are 

capacity  to  execute  the  tnists  of  the  will."  possessed  under  the  new  charter,  and  dif- 

Girard  v.  Philadelphia,  7  Wall.  1  (1868).  ferent  officers  administer  its  affairs;  and 

The  essential  point  in  this  case  is  that  it  in  the  absence  of  express  provision  for 
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§  173.  Same  subject.  —  The  case  contemplated  in  the  preceding 
sections,  in  which  the  corUintums  legal  existence  and  identity  of  a 
municipality  will  be  held  to  exist,  where  substantially  the  same  in- 
habitants and  the  same  territory  are  concerned,  notwithstanding  a 
change  in  boundaries  and  form  of  oi'ganization  has  taken  place,  is 
one  of  quite  common  occurrence  and  of  easy  solution.  But  suppose 
the  legislature  absolutely  repeals  the  charter  or  constituent  act  of  an 
indebted  municipality,  and  makes  no  provision  for  the  payment  of 
its  debts,  or,  instead  of  an  absolute  repeal,  it  makes  such  changes  as 
do  not  relate  substantially  to  the  same  inhabitants  and  the  same 
territory,  as  for  example  supersedes  or  dissolves  the  indebted  muni- 
cipality, and  annexes  what  constituted  its  territory  and  people  to 
other  municipalities,  and  makes  no  provision  for  its  debts  or  their 
mode  of  payment  Is  the  creditor  remediless  except  by  an  appeal 
to  the  legislature  ?  This  is  a  difficult  inquiry,  and  we  have  endeav- 
ored to  answer  it  in  the  preceding  sections  and  in  the  dases  referred 
to  in  the  notes,  as  far  as  it  has  been  possible  to  do  so  in  the  existing 
state  of  the  adjudications  of  the  Supreme  Court  of  the  United  States, 
whose  determination  of  such  questions  is  final  and  authoritativa 

The  author  ventures  the  suggestion  that  the  true  solution  of  the 
many  difficulties  may  possibly  be  found  in  the  consideration  that 
the  power  of  a  municipality  to  levy  taxes  to  pay  its  debts  as  the 
power  existed  at  the  time  when  the  debts  were  ci*eated,  is  in  its  es- 
sence not  the  grant  of  a  power  to  the  incorporated  body,  but  to  the 
inhabitants  of  the  incorporated  territory.^  In  this  view  the  power  or 
the  contract  obligation  and  duty  of  its  exercise  survives  the  repeal 
of  the  charter  and  the  dissolution  of  the  old  corporation,  and  passes, 
equally  with  the  obligation  to  pay  the  debt,  to  the  inhabitants  who 
continue  to  reside,  under  any  form  of  organization,  within  the  muni- 
cipal area  in  behalf  of  which  the  debt  was  created ;  the  exercise  of 
which  power  and  consequent  duty  may  be  compelled  by  the  judicial 
process  of  mandamus  whenever  there  are  officers  in  existence  who, 
under  the  general  legislation  of  the  State,  have  the  power  to  levy 
and  collect  taxes. 

their  payment  otherwise,  it  will  also  be  portion  and  placing  the  other  under  the 

presumed  in  such  case  that  the  legislature  charge  of  the  local  authorities,  and  where 

intended  that  the  liabilities  as  well  as  the  under  the  circumstances  a  judgment  cred- 

rights  of  property  of  the  corporation  in  its  itor  was  held  to  be  without  legal  remedy, 

old  form  should  accompany  the  corpora-  See  also  cases  of  the  city  of  Memphis^  city 

tion  in  its  reorganization.*'    See  and  com-  of  Mobile,  and  city  of  BroumavilU,  cmU, 

pare  Barkley  v.  Levee  Comm'rs,  98  U.  S.  sec  170,  note. 

25S,  where  a  levee  district  —  a  quasi  pub-  ^  Ante,  sees.  8  a,  170-172,  and  cases  as 
lie  corporation  —  was   superseded  in  its  to  the  nature  of  incorporated  municipal- 
functions  by  a  law  dividing  the  disttict,  ities. 
and  creating  a  new  corporation  for  one 
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It  is  usual,  however,  for  the  legislature,  on  the  change  or  division 
of  municipal  and  public  corporations,  to  make  provision  concerning 
existing  indebtedness ;  and  its  power  to  do  so,  unless  restrained  by 
special  constitutional  provision,  is  clear  and  ample.^ 

§  174  (116).  Revival  by  new  Charter  and  its  Effect.  —  It  is  the 
doctrine  of  the  English  courts  that  where  the  functions  of  an  old 
corporation  are  suspended,  or  where  the  corporation,  by  loss  of  all  its 
members,  or  of  an  integral  part,  is  dissolved  as  to  certain  purposes, 
it  may  he  revived  hy  a  new  charter,  and  the  rights  of  the  old  corpora- 
tion be  granted  over  to  the  same,  or  a  new  set  of  corporators,  who  in 
such  case  take  all  the  rights  and  are  subject  to  all  the  liabilities  of 
the  old  corporation,  of  which  it  is  but  a  continuation.^ 

^  Ante,  chap,  iv.;  poH,  sees.  185,  187,  tention  of  the  legislature.    Anie^  chap,  v.; 

188,  189 ;  ante,  sec.  170  and  notes,  172,  Bellows  v.  Bank,  &c.,  2  Mason  C.  C.  48, 

173.      When  two  manicipal  corporations  per  Story,  J.;  Angell  k  Ames,  sec.  780; 

(St  Anthony  and  Old  Minneapolis)  were  Grant  on  Corporations,  804,  305  ;  Hoffman 

merged,  hy  legislative  act,  into  a  new  cor-  v.  Van  Nostrand,  42  Barb.  174  ;  Girard  v, 

poration,  it  was  held  that  the  new  corpo-  Philadelphia,  7  WalL  1 ;  Olney  v.  Harvey, 

ration,  hy  force  of  provisions  in  the  act,  was  50  IlL  453  (1869);  supra,  sees.  170,  171, 

liable  for  a  tort,  for  which  one  of  the  con-  172,  178  ;  post,  sees.  176,  177  ;  Neely  v, 

•titaeut  corporations  woold  have  been  re-  Yorkville,  10  S.  C.  141.    Approving  text, 

sponsible  if  the   merger  had  not  taken  as  to  whom  the  revenue  is  to  be  paid  on 

place.     Adams  v.  Minneapolis,  20  Minn,  the  dissolution  of  a  corporation  in  New 

484  (1874).  Jersey.     See  Heckel  v.  Sandford,  40  N.  J. 

'  Rex  V,  Passmore,   3  Term  R.    119,  K  180.    The  late  civil  war  did  not  sus- 

247  ;  Regina  t;.  Bewdley,  1  P.  Wms.  207  ;  pend  the  right  to  the  exercise  of  the  fran- 

Colchester  v.  Brooke,   7  Queen's  Bench,  chises  of  an  incorporated  town  withm  the 

883  ;  Colchester  v.  Seaher,  8  Burr.  1866  ;  lines  of  the  insurrectionary  forces,  and  it 

Grant  on  Corporations,  304  and  note  ;  2  might  still  make  valid  contracts,  not  with- 

Kyd,  516.     Whether  a  statute  or  legisla-  standing  it  was  under  the  control  of  the 

tive  charter  will    operate    to    revive    or  insurgent  power.      Selma  v,   Mullen,  46 

continue  an  old,  or  to  create  a  new  and  Ala.  411  (1871). 
distinct  corporation,  depends  upon  the  in- 

VOL.  1.  —  17 
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CHAPTER  VIII. 

CORPORATE  NAME,  BOUNDARIES,  AND  SEAL. 

§  175  (117).  Name  by  Orant,  by  Implioatioii,  and  by  Presoxip- 
tion;  Power  to  change.  —  Every  corporation  must  have  a  name. 
This  is  essential  to  distinguish  it  from  other  corporations.  In  Eng- 
land, before  the  Municipal  Corporations  Act  of  5  and  6  WilL  IV. 
ch.  Ixxvi.,  1835,^  such  corporations  obtained  their  name  by  having  it 
expressed  in  their  charter  (whether  royal  or  parliamentary),  or  by 
usage  or  by  implication.^  If  a  particular  name  be  given  to  a  corpo- 
ration in  its  charter,  the  corporation  can  no  more  change  it  at  its 
pleasure  than  a  man  can  at  pleasure  change  his  baptismal  nama 
If  no  name  be  given  to  a  corporation  by  its  charter  or  by  statute, 
it  may  obtain  one  by  implication.  Where  a  corporation  exists  by 
prescription,  it  may  have  more  than  one  name,  but  the  names,  to  be 
recognized  as  valid,  must  be  prescriptive,  and  cannot  be  acquired  by 
usage  within  the  time  of  memory.  It  has  been  decided,  in  England, 
that  a  corporation  may  have  one  name  by  pi*escription  and  anether 
by  grant;  but  it  is  said  that  the  same  corporation  cannot,  at  the 
same  time,  have  two  different  names  by  different  grants,  for  the 
name  in  the  last  grant  will  take  the  place  of  the  other.^ 

§  176    (118).     Name  nnder  English  Municipal  Corporations  Act. 

—  But  the  English  Municipal  Corporations  Ad,  just  mentioned, 
which  changed  the  corporate  constitution  of  the  cities,  towns,  and 
boroughs  of  England  and  Wales,  and  reduced  them  to  a  uniform 
model,  made  this  provision  as  to  the  name  of  the  corporation,  under 
the  new  act :  '*  Said  body,  or  reputed  body,  corporate  shall  take  and 
bear  the  n^me  of  the  mayor,  aldermen,  and  burgesses  of  such 
borough,  and  by  that  name  shall  have  perpetual  succession,  and 
shall  be  capable,  in  law,  by  the  council  hereinafter  mentioned  of 
such  borough,  to  do  and  suffer  all  acts  which  now  lawfully  they  and 


t 


1  AnU,  sec.  36,  and  note.  1  Str.  614  ;    Smith  r.  Tal.  PI.  R.  Co.,  80 

2  Glover,  62,  63  ;  WUlc.  35  ;  Grant,  60  ;  Ala.  650  (1867).  See  also.  All  Saints 
ante,  sec  42.  As  to  u«ige,  see  anUf  chap.  Church  v.  Lovett,  1  Hall  (N.  Y.),  191  ; 
V.  sec.  92.  Manufacturing  Co.  v,  Davis,    14  Johns. 

«  Knight  V.  Wells,  1  Ld.  Raym.  80 ;  238  ;  MidiUesex,  Ac.  v,  Davis,  3  Met  138; 

Physicians  v.  Salmon,  3  Salk.  102  ;  Com.  Trustees  v.  Peaslee,  16  N.  H.  817  ;  Soci- 

Dig.  French.  F.  9  ;  per  Holt,  1  Salk.  191;  ety,  &c.  v.  Young,  2  N.  H.  810. 
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their  successors  may  do  and  suffer,  by  any  name  or  title  of  incorpo- 
ration, so  far  as  not  altered  or  annulled  by  the  provisions  of  this 
act"  ^  It  is  settled  by  the  decisions  under  this  act  that  the  true  or 
proper  corporate  name  for  boroughs  mentioned  in  it  is  "  mayor,  ald^- 
men,  and  burgesses  of  the  borough  of ,'*  and  (under  the  inter- 
pretation clause,  sea  142  of  the  act)  for  cities,  "  mayor,  aldermen, 

and  citizens  of  the  city  of "  *    It  may  also  be  here  observed 

that  the  courts  have  determined  that,  though  this  act  changed  the 
name  and  made  new  and  important  alterations  in  the  constitution 
of  the  corporations,  yet  that  its  effect  was  not  in  any  case  to  create  a 
new  corporation,  hU  to  continue  the  old,  with  all  its  rights,  privi- 
leges, and  franchises,  except  so  far  as  inconsistent  with  the  pro- 
visions of  the  act^  But  the  name  mentioned  in  the  act  would 
doubtless  govern,  and  by  that  they  would  have  to  sue  and  be 
sued. 

§  177  (119).  Name  under  Charter  or  LeglBlative  Act  in  this 
oountry.  —  Municipal  Charters  granted  by  legislative  enactment  in 
this  country  almost  invariably  prescribe  the  nam^  of  the  corporate 

body  thus :   "  The  inhabitants   of  the  city  or  town  of are 

hereby  constituted  a  body  politic  and  corporate,  by  the  name  and 
style  of '  city  of '  or  '  town  of .' "  *  So  the  general  muni- 
cipal incorporation  acts  usually  contain  a  provision  to  the  effect 
that  "  cities  and  towns  organized  or  to  be  oiganized  thereunder  are 
declared  to  be  bodies  politic  and  corporate,  tmder  the  name  and 
style  of  the  city  of ,  or  town  of ,  as  the  case  may  be,*'  &c. 

1  5  and  6  WUl.  IV.  chap.  Ixzvi.,  sec.  of  electing   members  were  changed,   the 

6  ;  anU,  sec.  35,  and  note.     By  the  Con-  identity  of  the  body  itself -wzs  not  affected." 

tolidated  Municipal  Corporations  Act  of  Antey  chap.  vii.  sees.  171,  176. 
1882,  sec.  8,  it  is  provided  that  **  the  Mu-         *  ArUe,  sec  89.  Harrison,  Munic.  Man- 

nicipal  Corporation  of  a  borough  shall  bear  ual,  4th  ed.  11. 

the  nanu  of  the  mayor,   aldermen,  and         The  proper  corporate  name  of  a  munici- 

bargesses  of  the  borough,  or  in  the  case  of  pal  corportttion  ought  always  to  be  used. 

a  city,  the  mayor,  aldermen,  and  citizens  But  it  has  been  decided  in  Canada  that  a 

of  the  city.'*  by-law  of  a  municipal  council  is  valid  if  it 

3  Attorney-General  v.  Corporation  of  appear  on  the  face  of  it  to  have  been  en- 
Worcester,  2  Phillips,  3  ;  Corporation  of  acted  by  a  municipal  body  having  author- 
Rochester  V.  Lee,  15  Sim.  876 ;  Grant,  ity  to  make  the  by-law  under  the  muni- 
342  ;  Rawlinson,  13.  cipal  laws.     Flewellyn  v.  Webster,  6  U.C. 

»  Corporation  of  Ludlow  «.  Tyler,  7  Q.B.  586;  Hawkins  r.  Huron,  Perth  and 

Car.  &  P.  637 ;  Attorney-General  v.  Wil-  Bruce,  in  re,  2  Upper  Can.  C.  P.   72  ; 

son,  9  Sim.  80,  48  ;  Attorney-General  i;.  Fisher  v.  Vaughan,  10  Upper  Can.  Q.  B. 

Kerr,  2  Beav.  420,  429  ;  Attorney-General  492  ;  Barclay  and  Darlington,   In  re,  11 

V.  Corporation  of  Leicester,  9  Beav.  546  ;  Upper  Can.  Q.  B.  470  ;   Brophy  and  Gan- 

Doe,  &c.  V.  Norton,  11  M.  k  W.  913,  928.  anoque,   26  Upper  Can.   C.  P.   290  ;  see 

Parke,  B.,  there  said,  *•  Though  the  name  also  Gwynne  r.  Rees,  2  Upper  Can.  P.  R. 

and  style  of  the  corporation,  and  the  mode  282. 
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Where  such  an  act  authorized  any  existing  town  or  city  to  adopt 
its  provisions  in  place  of  its  special  charter,  and  was  silent  as  to 
the  corporate  name  after  the  change  was  made,  it  was  held  that  the 
former  name  was  retained.^ 

§  178  (120).  Change  of  Name;  Name  by  Repntation.  —  Where 
a  name  is  given  to  a  municipal  corporation  hy  charter  or  statute,  this 
cannot  be  changed  by  the  act  of  the  corporation.^  But  in  this  coun- 
try, general  statutes  are  not  unfrequent,  authorizing  the  creation  of 
quasi  corporations,  without  making  it  necessary  to  designate  the 
name  by  which  a  particular  district  shall  be  called ;  in  such  case  it 
may  acquire  a  name  by  reputation,  and  sue  and  be  sued  by  such 
name.^ 

§  179  (121).  JMUBnomer  and  Effect  thereof.  —  A  misnomer,  or 
variation  from  the  precise  name  of  the  corporation,  in  a  grant  or 
obligation,  by  or  to  it,  is  not  material,  if  the  identity  of  the  corpora- 
tion is  unmistakable,  either  from  the  face  of  the  instrument  or  from 
the  averments  and  proof.* 

^  Johnson  v.  Indianapolis,  16  Ind.  227  Halst.  Ch.  (N.  J.)  641  (1851);  AngeU  & 

(1861).      Corporate  name  of  the  city  or-  Ames,  sec.  185;   Pendleton  v.    Bank  of 

ganized  under  a  general  act  not  judicially  Kentucky,  1  Mon.  177  ;  Med  way  Cotton 

noticed.     Ih.     Limits  of  Indianapolis  are  Manufacturing  Co.   v.  AdanM,   io  Mass. 

fixed  by  public  law,  and  public  records  860  ;  People  v.  Love,  19  Cal.  676  ;  African 

open  to  all.  Newman  v,  Sylvester,  42  Ind.  Society  v,  Varick,  13  Johns.  38  ;  Woolrich 

106  (1873) ;  anU,  sees.  41,  83.  v.   Forrest,   1   Pa.  115 ;   Bower  v.  State 

2  Willcock,  34,  37,  38  ;  Regina  v.  Re-  Bank,  5  Ark.  234 ;  Pierce  v,  Somerworth, 

gistrarJoint  Stock  Cos.,  10  Q.  B.  839.   See  10  N.   H.   369;   Pittsburgh  v.   Craft,  1 

Episcopal,  &c.  Society  v.  Episcopal  Church,  Pitts.  (Pa.)  158  (1871);  Douglas  v.  Branch 

1  Pick.  372.     Change  of  name  does  not  Bank,  &c.,  19  Ala.  659.     Slight  variances 

necessarily  involve  a  change  of  identity,  in  the  use  of  corporate  names,  where  sub- 

Girard  v.  Philadelphia,  7  WaU.  1 ;  ante,  stantially  correct,  have  been  held  iramate- 

chap.  vii.  sec.  174.  rial  even  in  matters  of  contract.     Brock 

*  School  District  v.  Blakeslee,  13  Conn.  District  v,  Bowen,  7  Upper  Can.  Q.  B. 
227  (1839);  The  Queen  v.  The  Registrar  471  ;  The  Trent  and  Frankford  Road  Co. 
of  Joint  Stock  Cos.,  10  Q.  B.  839  ;  Episco-  v.  MarshaU,  10  Upper  Can.  C.  P.  836  ; 
pal  Charitable  Society  v.  Episcopal  Church,  Whitby  v.  Harrison,  18  Upper  Can.  Q.  B. 
1  Pick.  372 ;  see  further.  The  King  v,  603  ;  Bruce  v.  Cromar,  22  Upper  Can. 
Norris,  1  Ld.  Raym.  337  ;  The  Queen  v.  Q.  B.  821.  See  also  Mayor  and  Bur- 
Bailiffs  of  Ipswich,  2  Ld.  Raym.  1232,  gesses  of  Lynne  Regis,  10  Coke  Rep.  120. 
1238,  1239.  As  to  quasi  corporations,  122 ;  Mayor  of  Carlisle  v,  Blamire  et  al, 
ante,  sec  22,  and  note ;  post,  chapter  on  8  East,  487  ;  The  King  v.  Croke,  Cowp. 
Actions.  29 ;  Beverley  v.  Barlow,  10  tipper  Can. 

*  Inhabitants  r.  String,  5  Halst.  (N.  J.)  C.  P.  178  ;  Goodwin  and  The  OtUwa  and 
823  (1829);  Neely  r.  Yorkville,  10  8.  Prescott  Railway  Co.,  In  re,  18  Upper 
C.  141,  approving  text ;  Kentucky  Sem-  Can.  C.  P.  254.  It  was,  however,  held 
inary  v.  Wallace,  15  B.  Mon.  35  (1854) ;  differently  as  to  the  entitling  of  a  rule  in 
New    York    Conference    v.   Ckrkson,   4  a  proceeding  against  a  municipal  ooTpor»- 
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§  180  (122).  Same  snbject. — Where  the  intention  of  the  testator 
is  clear,  a  mistake  in  the  name  or  description  of  the  object  of  bis 
bounty  will  not  make  the  devise  void.  This  general  principle  is 
applicable  to  all  corporations,  private  and  public.  But  the  intention 
must  be  so  clear  as  to  remove  all  reasonable  doubt  as  to  the  cor- 
poration meant.  This  rule  may  be  illustrated  by  a  few  examples. 
Thus,  a  devise  to  a  cx>llege  by  its  common  name,  though  not  the 
true  corporate  name,  is  good.^  So  where  the  devisees  were  called 
by  their  popular  name,  "  Hie  South  Parish  in  Sutton^  their  legal 
name  being  "  The  First  Parish  in  Sutton,"  the  devise  was  sustained.^ 
So,  also,  the  "  Mayor,  Jurats,  and  Commonalty  of  the  Town  of 
Eye,"  that  being  the  corporate  name,  were  held  entitled  to  lands  by 
a  devise  to  "  The  Eight  Worshipful  the  Mayor,  Jurats,  and  Town 
Council  of  the  Town  of  Eye,"  although  there  was  no  town  council 
in  the  town,  and  although  the  court  admitted  the  proposition  of 
counsel  against  the  will,  that  if  the  "  intent  appears  to  give  to  a 
part  of  the  corporation,  although  that  intent  fails  of  effect,  the 
whole  corporation  cannot  take."  *  So,  also,  a  devise  to  the  Mayor, 
Chamberlain,  and  Governors,  is  valid  to  a  corporation  whose  true 
name  is  Mayor,  Citizens,  and  Commonalty.^   So,  a  legacy  may  be  given 

tton.     Sams  v,   Toronto,   9  Upper  Can.  &c.  v.  Myers,  6  Serg.  k  Rawle,  12 ;  8.  p. 

Q.  B.  181  ;  Harrison,  Manic.  Manual,  4th  Milford,  &c  Co.  v.  Brush,  10  Ohio,  111. 
ecL  11.  When  an  act  of  parliament  makes  a 

*'  The  general  rule  to  he  collected  from  grant  to  a    corporation,   it    takes  effect 

the  cases  is,"  says  Chancellor  Kent,  "  that  though  the  true  corporate  name  he  not 

a  variation  from  the  precise  name  of  the  used,  provided  the  corporation  intended 

corporation,  when  the  true  name  is  neces-  be  sufficiently  identified  or  described.     1 

sarily  to  be  coUected  from  the  instrument,  Kyd,  256  ;  ChanceUor  of  Oxford's  Case,  10 

or  is  shown  by  proper  averments,  will  not  Co.  44,  57b, 

invalidate  a  grant  by  or  to  a  corporation,  ^  Chancellor  of  Oxford's  Case,  10  Co. 

or  a  contract  with  it,    and  the  modem  S7b. 

cases  show  an  increased  liberality  on  this         *  First  Parish  in  Sutton  v.  Cole,  3  Pick, 

subject."    2  Kent  Com.  292;  approved,  282  (1825),  and  cases  there  cited. 
St.  Louis  Hospital  v,  Williams,  Adminu*-         *  Attorney-General  v.   Mayor  of  Rye, 

trator,  19  Mo.  609  (1854).     "We  adopt  7  Taunton,  646;  2  Eng.  Com.  Law,  213 

the  more  reasonable  rule  laid  down  by  Mr.  (1817). 

Kyd  (Corp.    Vol.  I.  pp.  286,  288),  that         *  Owen,  85  (14  Eliz.).      "The  devise 

the  variance  must  be  materially  different  held  good  by  Dyer,  Weston,  and  Mamoood, 

in  substance,   to  in^jure."     Per  Curiam,  for  it  shall  be  taken  according  to  the  in- 

People  V.  Runkle,  9  Johns.  147,  157.  tent  of  the  devisor."    See  also  Counden  r. 

"  I  take  the  law  of  the  present  day  to  Clerke,  Hobart,  82  ;  Croydon  Hospital  v, 

be,  that  a  departure  from  the  strict  style  Farley,  6  Taunton,    467  ;   1   Eng.    Com. 

of  the  corporation  will  not  avoid  its  con-  Law,  457  (1816),  where  Gibba^  C.  J.,  justly 

tracts,  if  it  substantially  appear  that  the  condemns  the  absurd  nicety  of  many  of 

particular  corporation  was  intended,  and  the  decisions  from  the  reign  of  Edward 

that  a  latent  ambiguity  may,  under  proper  VI.  to  the  end  of  James  I.,  on  the  subject 

averments,  be  explained  by  parol  evidence  of  the  names  and  description  of  corporate 

in  this  as  in  other  cases,  to  show  the  in-  bodies, 
tention."     Per  Oibson,  J.,  in  President, 
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or  a  devise  made  to  a  corporation  either  by  its  corporate  name  or  by 
a  description  which  dearly  distinguishes  and  identifies  the  legatea^ 

§  181  (123).  Corporate  Name  in  Snlts.  —  Where  the  name  of 
the  corporation  is  expressly  defined  by  charter  or  statute,  it  is  usu- 
ally provided  in  terms  that  by  such  name  it  may  sue  and  he  sued. 
In  such  case  the  true  corporate  name  should  be  used  both  in  suits 
by  and  against  the  corporation.  A  name  in  a  grant  or  obligation  to 
or  by  a  corporation  may  be  sufficient  to  enable  the  corporation  to 
enjoy  or  to  make  it  liable,  which  would  not  be  sufficient  in  an  action 
by  or  against  it.^  If  the  name  of  a  corporation  is  lawfully  changed, 
not  the  identity  of  the  corporation  itself,  suit  should,  in  general, 
unless  provision  be  otherwise  made,  be  in  the  new  name.*  If  a 
note,  bond,  or  other  promise  be  made  to  a  corporation  by  a  name 
difiering  from  the  corporate  name,  the  corporation  may  sue  in 
its  true  name,  and  allege  that  it  is  the  party  to  whom  the  promise 
or  obligation  was  made  * 

§  182  (124).  Corporate  Boundaries  muBt  be  definite.  —  Since 
the  leading  object  of  an  American  municipal  corporation  is  to  invest 

1  New  York  Institute  v.  How,  10  N.  Y.  Comm'rs,  16  Ohio   St.  363  ;  Trustees  r. 

(6  Seld.)   84  (1854).     In  this  case  the  Campbell,  16  Ohio  St.  11. 
plaintiff,  whose  corporate  name  was  "  The         '    Colchester     v,     Seaber,     3     Burr. 

New  York  Institution  for  the  Blind,"  was  1866  ;  Regina  o.  Ipswich,  2  I^.  Raym. 

decided  to  be  entitled  to  a  legacy  given  to  1232,  1238  ;  Augell  &  Ames,  sec.  644  ; 

the  **  Trustees  of  the  Institution  for  the  Glover,  63.     Mr.  Kyd  says :    "  Where  a 

Maintenance  and  Instruction  of  the  Indi-  corporation  becomes  liable  to  any  duty, 

gent  Blind,"  there  being  no  other  iustitu-  and  then  its  name  is  changed,  the  urit 

tion  in  the  city  of  New  York  for  the  blind,  brought  against  it  should  be  in  the  new 

See  also  Vansant  «.  Roberts,  8  Md.  119 ;  name."     1  Corp.  288.     On  a  merger,  by 

Preachers*  Aid  Society,  45  Me.  552  ;  Cha-  statute,  of  a  town  into  a  city  corporation,  it 

pin  V.  School  District,  &c.,  35  N.  EL  445  ;  was  provided  that  all  of  the  books,  ]>a]>ers, 

Minot  V.    Boston  Asylum,   7  Met.   416.  moneys,  and  effects  of  the  foi-mer  should 

Parol  evidence  may,  in  proper  cases,  be  re-  vest  in  the  latter.     Held,  that  a  suit  on  a 

ceived  to  identify  the  corporation  intended,  bond  made  to  a  town  before  the  transfer 

Trustees  v.  Peaslee,  15  N.  H.  317  ;  Bod-  could  not  afterwards  be  instituted  in  the 

man  v.  American  Tract  Society,  9  AUen,  name  of  the  town,  but  should  be  brought 

447.  in  the  corporate  name  of  the  city.     Fort 

'  Cambridge  University  v.  Crofts,  10  Wayne  v,  Jackson,   7  Blackf.  (Ind.)  36 

Mod.  208  ;  1  Kyd,  258  ;  Willc.  87  ;  Brit-  (1843). 

tan    V,   Newland,    2    Dev.    k   Bat.    (N.         *  10  Co.  125  6;  1  Kyd,  287;   African 

C.)  363;  Insane  Asylum  v.  Higgins,  15  Society  v.  Varick,  1p8  Johns.  88   (1816); 

111.  185  ;  Berks  Co.,  &c.  v.  Myers,  6  Sei^.  Trustees  v,  Reneao,  2  Swan  (Tenn.),  94 

k  Rawle  (Pa.),  12  ;  Clarke «.  Potter  Co.,  1  (1852);  Fort  Wayne  v,  Jackson,  7  Blackf. 

Barr  (Pa.),  163  ;  Porter  v.  Blakely,  1  Root  (Ind.)  36  (1843).     An  allegation  that  the 

(Conn.),    440;    Kentucky    Seminary    v.  defendants  acknowledged  themselves  to  be 

Wallace,  15  B.  Mon.  35  ;  Romeo  v.  Chap-  bound  unto  the  plaifUiffa^  by  the  deserip- 

man,    2    Mich.    179 ;    County  Court  v,  tion^  &c.,  is  equivalent  to  snch  an  aver* 

Griswold,  58  Mo.  175  (1874);  Carder  v,  ment.     18  Johns.  88,  fu/mi. 
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the  inhabitants  of  a  defined  locality  or  place  with  a  corporate  ex- 
istence, chiefly  for  the  purposes  of  local  government,  it  is  obvious 
that  the  geographical  limits  or  boundaries  of  the  corporation  might 
to  be  defined  and  certain.  These  boundaries  are  usually  described  in 
the  charter  or  constituent  act,  or  a  method  is  prescribed  therein,  by 
which  they  may  be  ascertained  and  settled.  Because  residence 
within  the  corporation  confers  rights  and  imposes  duties  upon  the 
residents,  and  the  local  jurisdiction  of  the  incorporated  place  is,  in 
most  cases,  confined  to  the  limits  of  the  corporation,  it  is  necessary 
that  these  limits  be  definitely  fixed.^    They  are  established  by  l^s- 

^  Catting  V.  Stone,  7  Vt.  471  ;  Gray  v,  and  down  the  river,  extend  to  the  centre 
Sheldon,  8  Vt.  402 ;  Pierce  v.  Carpenter,  of  the  river,  and  this  principle  is  held  to 
10  Vt.  480.  7%«  general  rule  is  that  mu-  apply  to  the  great  streams,  the  Connectl- 
nicipal  <*x)rporations  cannot  exercise  their  cut  and  the  Merrimack.  State  v.  Canter- 
powers  beyond  their  own  Mmixa,  but  there  bury,  8  Fost.  (28  N.  H.)  195  (1854); 
ate  some  exception^  as  for  example  to  pro-  State  v.  Oilmanton,  14  N.  H.  467.  See, 
vide  for  the  discharge  of  sewage.  Cold-  also,  Cold  Springs,  &c.  r.  Tolland,  9  Cush. 
water  v.  Tucker.  86  Mich.  474  (1877)  ;  492. 

8.  c.  24  Am.  Rep.  601  ;  Gilchrist's  Ap-  In  Connecticut,  towns  bounded  on  riv- 

peal,  109  Pa.  St.  600.    Whether  particular  ers  in  some  instances  take  the  land  on 

property  is  within  the  boundaries  of  a  city  each  side  of  the  river,  in  which  case  the 

is  a  question  of  fact.     Indianapolis  v,  Mc-  whole  river  is  within  the  jurisdiction  of 

Avoy,  86  Ind.  587.  the  town.      In    other    instances,    where 

As  to  boundaries  generally,  and  con-  towns  are  bounded  on  rivers,  the  jurisdic- 

stniction  of  acts  relating  thereto,  see  Ham-  tion  thereof  is  construed,  without  any  ex- 

ilton  r.  McNeil,    18  Gratt.    (Va.)   389 ;  press  provision  to  that  effect,  and  in  vir^ 

Raab  v,  Maryland,  7  Md.  483 ;  Green  v,  tue  of  ancient  usage  to  that  effect,   to 

Cheek,  5  Ind.  105 ;  People  v.  Carpenter,  extend  to  the  centre  of  the  stream.     Op- 

24  N.  Y.  86 ;  Elmendorf  v.  Mayor,  Ac.,  posite  towns  have  each  political  and  civil 

25  Wend.  698 ;  post,  sees.  562,  634.  A  jurisdiction  to  the  centre,  though  the 
municipal  corporation  cannot  usually  ex-  charter  limits  extend  only  to  the  stream 
ercise  its  powers  beyond  its  own  limits,  or  margin  or  channel  thereof.  Pratt  r. 
Considerations  of  public  policy  sometimes  State  (assault  on  officer  on  the  river  Con- 
induce  the  legislature  to  grant  authority  necticut),  5  Conn.  388  (1824):  Hayden  v, 
to  do  so,  as  where  a  water  supply  must  be  Noyes  (oyster  fishery  on  the  Connecticut 
obtained  from  a  distance.  Coldwater  v.  River),  5  Conn.  891,  895.  Hosmer,  C.  J» 
Tucker,  36  Mich.  474  (1877).  (5  Conn.  895),  remarks  :  "  Every  jmrt  ok 

Places  bounded  on  rivers :  The  following  the  Connecticut  River,  so  far  as  it  relates 

cases  relate  to  questions  which  have  arisen  to  jurisdiction,  is  within  some  town  in  the- 

with  respect  to  places  bounded  on  rivers.  State  ;  or  these  waters  would  be  a  sanctu- 

An  act  extending  the  bounds  of  a  town  ary  for  debtors  or  criminals.     Such  has 

over  the  adjacent  navigable  waters  does  b^n  the  invariable  usage." 
not  thereby  grant  to  the  town  the  land         The  jurisdiction  of  Brooklyn,  for  police 

covered  by  the  water,  and  consequently  "pnrposes,  extenda  to  low-water  line  whether 

confers  no  right  to  make  rules  to  regulate  formed  naturally  or  artificially.      Furman 

the  use  of  such  land,  although  such  an  act  Street,  17  Wend.  649,  661.     See  Udall  v, 

will  bring  the  territory  within  the  limits  Trustees,  19  Johns.  175;  Strykerv.  Mayor, 

of  the  town  for  the  purpose  of  civil  and  19  Johns.  179  ;  as  to  boundary  of  New 

criminal  jurisdiction.    Palmer  v.  Hicks,  6  York  City,      By  statute,  the  bounds  of 

Johns.  188  (1810).  Albany  extend  to  the  middle  of  the  Hud- 

In  New  Hampshire,  towns  bounded  by  son  River.     9  Wend.  602.     Eastern  boun- 

or  on  rivers  not  navigable,  or  by  lines  up  dary  line  of  St,  Louis  was  defined  by  the 
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lative  authority.    The  power  to  incorporate  a  place  necessarily  in- 
cludes the  power  to  fix  its  boundaries.^ 


§  183.  Legislative  Power  to  fix  and  determine  Geographical  Umita; 


•i 


Delegation  of  auch  Power.  —  The  fundamentcU  idea  of  a  municipaO^  ^ 
corporation  proper,  both  in  England  and  in  this  country,  is  to  invi 
compact  or  dense  populations  with  the  power  of  local  self-govemment^ 
Indeed,  the  necessity  for  such  corporations  springs  from  the  exist 
ence  of  centres  or  agglomerations  of  population,  having,  by  reasoi 
of  density  and  numbers,  local  or  peculiar  interests  and  wants,  no^ 
common  to  adjoining  sparsely  settled  or  agricultural  regions.     It  i 
necessary  to  draw  the  line  which  defines  the  limits  of  the  place  ana 
people  to  be  incorporated.     This  is  with  us  a  legislative  function 
And,  therefore,  in  a  special  charter  incorporating  a  place,  the  boui 
daries  are  expressly  defined  in  the  charter  itself,  and  the  power  gL    ^ 
tfie  legislation  by  its  direct  action  thus  to  determine  the  extent  of  *-     if 
geographical  limits  of  the   corporation  is  very  broad,  and  in  f'=—^wd 
unlimited,  except  where  the  provisions  of  the  charter  are  such         as 
would   contravene   constitutional   limitations,   express    or   impli^^d 
But  where  municipalities  are  organized  under  general  statutes      mo 


charter  to  be  the  Mississippi  River,  and  it         ^  Galesbnrg  v.  Hawkinson,  75  IlL  1  -^S6 ; 

was  held  to  extend  to  the  middle  of  the  Kelly  r.  Pittsbui^h,  104  U.  S.  78.    "T3he 

stream,  and  not  simply  to  the  bank.   Jones  power  to  change  the  territorial  limits    ^of  a 

V.  Soulard,  24  How.  41  (1860).  municipal  corporation  cannot,  in  Tent^Kies- 

In  Pennsylvania  if  a  municipal  corpo-  see,  be  delegated  to  a  court.     Willet  "•  p« 

ration  is  bounded  by  a  navigable  river  its  Bellville,  11  Lea  (Tenn.),  1.     "It  is      -^Jcr* 

low-water  mark  is  the  limit.     Gilchrist's  tainly  not  within  the  power  of  the  leg-^t  sla* 

Appeal,  109  Pa.  St.  600.  ture  to  give  to  a  municipal  corporatioo.      the 

Where    the    riparian    proprietor  only  powerofabsorbingaamuchof  theprop^^  ^y> 

owns  to  high-water  mark,  and  aU  below  and  as  many  of  the  people,  of  a  coant^^>  ^ 

belongs  to  the  State,  a  city  cannot  tax  it  may  suit  the  wishes  of  the  mnnic:^  ip*^ 

lots  covered  by  water  beyond  high-water  authorities  to  make  subjects  of  their  tr  -^w 

mark.     State  v.  Jersey  City,   1  Dutch,  tion  and  ordinances."    Irving,  J.,  Com^^^^l 

(X.  J.)  625  ;  1  Dutch.  530.  Commissioners    v.  Bladensbuiig,   M        ^^• 

Statute  duty  as  to  bridges  of  adjacent  465.    The  legislature  may,  in  Arka^'^'^ 

towns  bounding  on  a  river  running  be-  vest  in  a  court  the  power  to  deter^c^aiw 

tween  them.     Brookline  v.  Westminster,  when  the  limits  of  a  town  may  bes^     ^' 

4  Vt.  224  ;  Granby  v.  Thurston,  23  Conn,  tended.      Foreman  v.  Town  of  Maria^  "«»•» 

416.     The  same  construction  that  is  given  43  Ark.  824.     A  petition  praying 

to  grants  is  given  to  statutes  which  pre-  certiorari  to  bring  up  the  record  of 

scribe  the  boundary  of  incorporated  terri-  court,  must  show  that  the  petitionei 

tories.     Thus,  where  a  stream  not  naviga-  interested  in  the  question  as 

ble  is  made  the  boundary,  the  centre  of  property  owners,  eitiier  in  the  old  toi 

the  stream  is  the  true  line.    Cold  Springs,  in  the  district  sought  to  be  annexed. 

&c.  V.  Tolland,  9  Cush.  492  (1852)  (action  kins  v,  Holman,  48  Ark.  S19. 
for  defective  bridge);  Inhabitants  of  Ips-        ^  ^n/«,  sees.  9,  19,  22,  28,  TSl^tA  ^^» 

wich,  13  Pick.  481 ;  Granger  v,  Avery,  64  41,  44,  54,  58,  72,  78. 
Me.  292  (1874). 
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expression  of  the  legislative  will  as  to  the  exact  boundaries  of  any 
particular  place  proposing  to  become  incorporated  can  be  made.  The 
vital  question  of  boundaries  must  then  be  determined  in  some  other 
mode.  The  legislation  of  the  different  States  in  which  this  system  of 
organizing  municipal  coi'porations  has  been  adopted,  is  not  uniform 
in  its  details;  but  the  authority  to  incorporate  has  usually  been 
restricted  as  in  England  to  cases  in  which  communities  more  or 
less  dense  and  populous  already  exist,  and  who  desire  to  take  on 
a  corporate  character  in  order  to  exercise  the  powers  of  local  gov- 
ernment.^ When  duly  organized  their  powers  are  prescribed  and 
defined  by  the  general  incorporating  statutes.  But  how  and  by 
whom  is  the  extent  of  territory  to  be  included  within  the  corporate 
limits  (which  necessarily  settles  what  property  and  what  persons 
will  become  subject  to  municipal  rule)  to  be  determined  ?  Unless 
specially  restrained  by  the  State  Constitution,  the  legislature  may 
delegate  this  power  to  appropriate  local  bodies  or  boards  or  officers ;  ^ 
but  it  has  in  several  cases^been  made  a  question  how  far  this  power, 
which  is  essentially  political  or  administrative,  may  be  conferred 
upon  the  judicial  couits.  This  depends  somewhat  upon  local  con- 
stitutions, laws,  and  usages ;  and  the  principal  cases  on  the  subject 
are  referred  to  in  the  note.' 

^    People  V,  Bennett,   29    Mich.    451  two  village  settlements  separated  by  in- 

(1874) ;   8.  0.   18   Am.  Rep.  107,  where  tervening  farms.    It  was  held  that  the 

this  subject  is,   with   his  usual  ability,  statute  was  unconstitutional,   because  it 

learnedly  examined  by  Campbell,  J.,  from  allowed  the  petitioners  for  incorporation 

whose  opinion  the  doctrines  of  the  text  to  decide  upon  extent  of  territory  to  be  in- 

have  mainly  been  deduced.  corporated,  and  because  the  legislature  had 

^  People  V.  Bennett,  supra  ;  Blanchard  attempted  to  delegate  legislative  powers  in 

v.  Bissell,  11  Ohio  St.  96  (I860)  ;   People  this  respect  to  private  citizens,  instead  of 

V.  Carpenter,  24  N.  Y.  86  (1861);  Devore's  legal  bodies,  boards,  or  ofiScers,  no  notice, 

Appeal,    56    Pa.   St.    163  ;     Borough  of  no  hearing,   and  no  right  to  a  hearing 

Blooming   Valley ;    Ih,    66 ;   Osgood   v.  being  provided. 

Clark,  6  Post.  (26  N.  H.)  807.     "Acts  »  People  v,  Bennett,  9apra,  and  cases 

of  the  legislature  conferring  upon  muni-  cited  in  last  note.      But  compare  with 

cipal  corporations  the  power  to  extttid  their  People  v.  Nevada,  6  Cal.  148,  in  which  it 

limiU  have  been  generally  upheld  ;"  per  was  held  that  the  judicial  courts  could  not 

Henryt  C.  J.      Kelly  v.  Meeks,    87  Mo.  be  empowered  to  act  in  the  incorporation 

896,  citing  Stilz  v.  Indianapolis,  55  Ind.  of  towns,  because  it  was  not  a  judicial  act. 

515 ;  Taylor  r.  Fort  Wayne,  47  Ind.  274 ;  Contra,  Kayser  v.  Trustees,  Ac.,  16  Mo. 

People  V.  Bennett,  29  Mich.  451  ;  Blan-  88  ;  ante,   sec.   41,  note  ;   sec.  182,   note 

chard  v.  Bissell,  11  Ohio  St.  96 ;  People  v.  and  cases.     In  Illinois  it  has  been  decided 

Carpenter,  24  N.  Y.  86  ;  Devore's  Appeal,  that  the  legislature  cannot  constitution- 

56  Pa.  St  163,  and  the  text  ally  confer  upon  the  judicial  courts  the 

In  The  People  v.  Bennett,  mpra,  aris-  power  to  change  the  boundaries  of  rouni- 

iug  under  the  Michigan  Statute  of  1878,  cipalities  by  annexing  or  disannexing  terri- 

for  the  general  incorporation  of  villages  tory,  as  such  acts  are  legislative  and  not 

within  any  two  square  miles  of  territory,  juiHcial.   Galesburg  v.  Hawkinson,  75  111. 

«Q  attempt  was  made  to  incorporate  as  one  152.    See,  however,  Blanchard  v.  Bissell, 
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§  184  (125).  Only  one  Corporation  of  Same  Kind  in  Same  Area.  — 

There  cannot  be,  at  the  same  time,  within  the  same  territory ,  two  dis- 
tinct municipal  corporations,  exercising  the  same  powers,  jurisdictions, 
and  privileges.^ 

11  Ohio  St.  96  (1860) ;  post,  sec.  185,  note,  their  immediate  vicinity,  woald  have  re- 
in Arkansas  the  determination  of  what  pealed  the  charter  of  the  ktter,  or  at  least 
the  boundaries  are  is  within  the  power  of  curtailed  their  power.    What  in  the  open 
the  courts.    Little  Rock  v.    Parish,    86  and  thinly  settled  country  would  not  be  ob- 
Ark.  166.  noxious  as  a  nuisance,  would  in  the  heart 
^  Willc.  on  Corp.   27  ;   Patterson  v,  of  a  city  be  a  terrible  nuisance.     Persons 
Society,  &c.,  4  Zabr.  (24  N.  J.  L.)  385,  then  desiring  to  engage  in  particular  avoca- 
399,  per  Oreen,   C.   J.   (1854)  ;    Rex  v.  tions  in  or  near  to  cities,  must  submit  to 
Passmore,  3  Term  R.  243  ;  Rex  v.  Amery,  have  their  pursuits  limited  and  contracted. 
2  Bro.  P.  C.    336  ;  Grant  on  Corp.  18.  Whilst  trade,  manufactures,  and  commerce 
"This,"  says  Osbom,Z.,  "is  a  self-evi-  have  large  claims  on  the  laws  for  protection, 
dent  proposition."  Taylor  v.  Fort  Wayne,  theirs  is  not  the  only,  nor  have  they  the 
47    Ind.    281   (1874)  ;    Strosser  v.   Fort  highest  claims.  ...  To  accomplish  this 
Wayne,  100  Ind.  443  ;   Drain  Commis-  purpose  (protect  health  and  lives),  the 
sioner  v.  Baxter,  57  Mich.  127.  power  was  conferred  by  the   l^^lature 
The  city  of   Chicago  adopted  an  ordi-  upon  cities  and  villages  to  regulate  these 
nance  prohibiting  any  person,  company,  or  establishments  for  the  distance  of  one  mile 
corporation  within  the  city,  or  wUkin  a  beyond  their  corporate  limits,  even  if  that 
mile  of  the  city  limits,  from  engaging  in  should  lap  over  and  embrace  a  portion  of 
the  business  of  slaughtering  animals  for  territory  embraced  in  the  boundaries  of 
food,  or  packing  them  for  market,  or  ren-  another  municipality."    Chicago  Packing 
dering  the  offal,  bones,  &c.,  of  any  dead  Co.  v.  Chicago,  88  111.  221  (1879).  Where 
animal  matter,  &c.,  .  .  .  until  they  shall  the  boundary  line  of  a  corporation  was 
have  obtained  a  license  therefor.      The  vague  and  indefinite,  the  praelieal  inter' 
defendant  was  a   coi'poration,   organized  pretalion  which  had  been  given   to  the 
under  the  laws  of  the  State,  and  when  the  statute  by  the  citizens  of  the  disputed 
suit  was  instituted  against  the  company  it  district  in  exercising  municipal  privileges^ 
was  carrying  on  the  kind  of  business  men-  such  as  voting,  &c.,  was  adopted  by  die 
tioned  in  the  ordinance.     Its  factory  was  court    Milne  v.  Mayor,  &c.,  18  La.  69 
in  Cook  County,  otUside  of  the  city  limits,  (1838).     See,  also,  Hamilton  v.  McNeil, 
and  within  the  town  of  Lake,   iu  that  13  Gratt.  (Va.)  389  (1856);  post,  sec  420 
county,  and  it  had  then  a  license  from  note.     Where  the  middle  of  a  road  is  the 
the  town  of  Lake  to  carry  on  the  kind  dividing  line  between  two  towns,  each  is 
of   business    it    was    engaged    in,     but  bound  for  defects  within  its  own  limits, 
had  no  license   from  the   city  of   Chi-  They  cannot  be  jointly  indicted  for  a  de- 
cago.    It  was  urged  that  the  city  of  Chi-  feet  within  the  jurisdiction  of  one.     In 
cago  had  no  power  to  pass  or  enforce  the  this  case  the  defect  was  in  a  bridge  form- 
ordinance.    Walker,  J.,  who  delivered  the  ing  part  of  the  road.     State  v,  Thomaston 
opinion,  after  a  careful  discussion  of  the  and  Rockland,  74  Me.  198.     Boundaries 
questions,  viz. :    1.    Whether  the  General  may  be  defined  by  long  use,  confirmed  by 
Assembly  had  granted  the  power  to  the  a  legislative  recognition.     People  a.  Fam- 
city  of  Chicago  to  pass  an  ordinance  of  ham,  35  111.  562.     If  a  etwellinff-knus  is 
such  a  character  ;  2.  Whether  the  power  divided  by  the  boundary  line  between  two 
was  also  granted  to  exercise  police  restraint  towns,  that  portion  of  the  house  which 
outside  of  the  city  limits,  and   within  the  occupant    mainly  and    substantially 
another  municipality,  says :    "  We  must  makes  his  home  (as  by  sleeping,  eating, 
conclude   that    the    General    Assembly,  &c.)  fixes  his  residence,  and  he  cannot 
rather  than  subject  one  large  city  to  such  elect  to  reside  and  be  taxed  in  the  other 
hazards  from  smaller   municipalities   in  town.    Chenery  v,  Waltham,  8  Cuah.  827. 
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§  185  (126).  Enlargement  of  Bonndaries.  —  Not  only  may  the 
legislature  originally  fix  the  limits  of  the  corporation,  but  it  may, 
unless  spedaily  restrained  in  the  ConstittUiony  subsequently  annex,  or 
authorize  the  annexation  o^  contiguous  or  other  territory,  and  this 
without  the  consent^  and  even  against  the  remonstmnce,  of  the 
majority  of  the  persons  residing  in  the  corporation  or  on  the  annexed 
territory.  And  it  is  no  constitutional  objection  to  the  exercise  of 
this  power  of  conipvlsory  annexation  that  the  property  thus  brought 
within  the  corporate  limits  will  be  subject  to  taxation  to  discharge 
a  pre-existing  municipal  indebtedness,  since  this  is  a  matter  which, 
in  the  absence  of  special  constitutional  restriction,  belongs  wholly  to 
the  legislature  to  determine.^ 


In  Indiana  the  qaalified  voters  of  a 
city  within  tb«  limits  of  a  township  are 
held  to  be  voters  of  the  township  for  the 
porpose  of  a  township  tax  in  aid  of  a  rail- 
road, and  their  property  taxable  within 
the  township  for  that  purpose.  Scott  v. 
Haosheer,  94  Ind.  1. 

1  Blanchard  v.  Bissell,  11  Ohio  St.  96 
(1860),  defining  contiguity  and  construing 
statute  authorizing  county  commissioners 
to  annex  ;  following  and  approving  Pow- 
ers V,  Wood  County,  8  Ohio  St.  286 
(1858).  AnU,  sec.  63  and  cases.  See 
also  Laramie  County  v.  Albany  County, 
92  U.  8.  807  (1875)  ;  Queen  v.  Local  Gov- 
erning Board,  L.  R.  8  Q.  B.  227  ;  Woods 
V.  Henry,  5^  Ma  560  ;  Oiboney  o.  Girar- 
deau, 58  Mo.  141 ;  State  v.  McReynolds, 
61  Mo.  203  (1875)  ;  Layton  v.  New 
Orleans,  12  La.  An.  515  (1857)  ;  Amoult 
V.  New  Orleans,  11  La.  An.  54  ;  Cheany  v. 
Hooser,  9  B.  Mon.  330 ;  Gorhara  v. 
Springfield,  21  Me.  59  ;  Morford  v.  linger, 

8  Iowa,  82  (1859)  ;   St.  Louis  v.  Russell, 

9  Mo.  507  (1845)  ;  St  Louis  v.  Allen,  13 
Mo.  400  (1850) ;  Smith  v.  McCarthy,  56 
Pa«  St  359  ;  Chandler  v.  Boston,  112 
Mass.  200  (1873) ;  Railroad  Co.  v.  Spear- 
man, 12  lows,  112;  Wade  r.  Richmond, 
18  Gratt  (Ya.)  588  (1868);  Norris  v. 
Mayor,  &c.,  1  Swan  (Tenn.),  164  ;  Elston 
V.  Crawfordsville,  20  Ind.  272 ;  Edmunds 
V.  Gookins,  Ih.  477 ;  Girard  v.  Philadel- 
phia, 7  Wall.  1  (1868)  ;  Covington  v. 
East  St  Louis,  78  111.  548  ;  Graham  v, 
Greenville,  67  Tex.  62  (citing  text) ; 
Board,  &c.  of  Chickasaw  Co.  v.  Board,  &o. 
of  Sumner  Co.,  58  Miss.  619 ;  Washburn 
V.  Oshkosh,  60  Wis.  458.     "  It  would  re- 


quire," says  Stoan,  J.,  in  Powers  v.  Wood 
County,  8  Ohio  St  285,  290,  "a  very 
artificial  and  un.sound  mode  of  reasoning 
to  hold  that  territory  could  not  be  an- 
nexed to  a  town  which  owed  debts,  until 
the  owners  of  such  territory  were  paid  a 
compensation  in  money  for  a  proportional 
part  of  such  debts,  on  the  ground  that  the 
property  annexed  was  condemned  for  pub- 
lic use.  It  is  not  to  be  presumed  that  a 
municipal  corporation  has  contracted  a 
debt  without  being  correspondingly  bene- 
fited." The  doctrine  of  the  text  approved. 
United  States  v.  Memphis,  97  U.  S.  284 
(1877)  ;  noted,  ante,  sec.  68.  In  Michi- 
gan there  are  constUuHonal  limiUUions  on 
the  right  of  the  legislature  to  change, 
except  as  provided  in  the  Constitution, 
municipal  boundaries  so  far  as  to  interfere 
with  representative  districts.  Attorney- 
General  r.  Bradley,  86  Mich.  447  (1877)  ; 
Attorney-General  v.  Holihan,  29  Mich. 
116. 

The  tenacity  with  which  the  people 
of  New  England  cling  to  the  popular  or 
town  form  of  government  has  been  before 
noticed  (ante,  sees.  28,  29) ;  and  the  Con- 
stitution of  MassachuseUs  in  the  second 
amendment,  accepted  in  1821,  contains 
the  provision  that  the  legislature  *'  shall 
have  full  power  and  authority  to  erect  and 
constitute  municipal  or  city  governments, 
in  any  corporate  town  or  towns  in  this 
commonwealth,  .  .  .  provided,  that  no 
such  government  shall  be  erected  or  con- 
stitated  in  any  town  not  containing  12,000 
inhabitants,  nor  unless  it  be  with  the  con- 
sent and  on  the  application  of  a  minority 
of  the  inhabitants  of  such  town  present 
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§  186.    Property  and  debts  on  Legislative  Extinction. — Where  no 

constitutional  restriction  exists,  the  corporate  existence  and  powers  of 

and  Yoting   thereon  at  a  meeting  daly  within  the  city  limits  by  resolution  of 

warned    and    holden  for  that   purpose.*'  the  common  council.   Contiguous  territory 

The  legislature,  without  any  application  not  thus  laid  off,  &c.,  can  only  be  an- 

by  a  m^ority  of  the  inhabitants  of  the  nexed  by  petition  to  the  board  of  ooutUy 

town   of   Brookline,   which   contained    a  commissioners.     Jeffersonville  v.  Weeros, 

population  of  about  6,500,  annexed  it  to  5  Ind.    (Porter)   647   (1864).      Annexed 

the  city  of  Boston,  the  act  to  take  effect  if  tracts,  under  this  act,  need  not  all  he  con- 

accepted  by  a  majority  of  voters  voting  at  tiguous  to  the  city  /  if  they  are  contiguous 

meetings  to  be  held  for  that  purpose.     In  to  each  other  and  one  is  contiguous  to  the 

the  case  of  Chandler  v.  Boston,  112  Mass.  city,  it  is  sufficient.     Huff  v,  Lafayette, 

200   (1878),   the  question  was  presented  108  Ind.  14.      One  or  more  citizens  of  the 

whether  an  entire  toton  with  less  than  territory  sought  to  be  annexed  may  main> 

12,000  inhabitants  can  be  annexed  to  a  tain  ii^ unction  to  prevent  an  illegal  an- 

city,  and  also  whether  a  previous  applica-  nexation  ( Delphi  v,  Startzman,  104  Ind. 

tion  of  a  majority  of  the  inhabitants  of  the  848),  but  he  is  estopped  from  objecting  if  he 

town  is  not  essential  to  the  erection  or  con-  dela3rs  taking  action  when  he  knows  the 

stUtUion  of  a  city  government  therein  or  city  is  spending  large  sums  of  money  upon 

over  the  inhabitants  thereof.    The  validity  the  annexed  district,  even  though  its  pro- 

of  the  act  providing  for  such  annexation  ceedmgs  are  void  by  reason  of  mistake 

was  sustained.     See  opinion  of  Justices,  6  of  fact  by  its  officers.     Strosser  v.  Fort 

Cush.   680  ;    Warren   v.   Charlestown,    2  Wayne,  100  Ind.  443.      See  also  as  to 

Gray,   104,  as  to  general  power  of   the  laches,  Logansport  r.  La  Rose,   99  Ind. 

legislature  to  change  the  boundaries  of  117.     Where  there  is  jurisdiction  in  the 

towns  and  cities.      Ouniers  of  property  in  annexation  proceedings,  irregularities  and 

a  territory  proposed  to  be  annexed  have  errors  will  not  render  them  void  so  that 

snch  an  interest  in  the  matter  of  annexa-  they  may  be  attacked  in  collateral  pro- 

tion  as  will  entitle  them  to  resort  to  the  ceedings.      Terre  Haute  v.  Beach,  96  Ind. 

courts  to  question  the  validity  of  an  elec-  143  ;  8.  p.  Cicero  v,  Williamson,  91  Ind. 

tion  to  determine  it.    Morris  v.  Nashville,  641.     An  individual  cannot  question  the 

6  Lea  (Tenn.),  387.  right  of  the  corporation  to  exercise  the 

It  is  held  in  Pennsylvania  that  nnder  functions,  powers,  and  authority  of  an  in- 
the  terms  of  the  act  of  the  legislature  au-  corporated  city.  This  can  only  be  done 
thorizing  the  incorporation  of  villages,  the  by  quo  warranto  in  behalf  of  the  State, 
boundaries  cannot  be  extended  so  as  to  in-  Mullikin  v.  Bloomington,  72  Ind.  161, 
elude  a  large  body  of  farm  lands;  but  the  (application  for  injunction  to  restrain  col- 
district  to  be  incor(K)rated  should  be  re-  lection  of  taxes  on  the  ground  that  the 
stricted  by  the  courts  in  which  the  pro-  corporate  existence  was  unlawfully  changed 
ceeding  is  had,  so  as  to  include  no  more  from  that  of  a  town  to  that  of  a  city,  re- 
than  the  village  itself  and  its  proper  terri-  fused).  Construction  of  existing  laws  on 
tory.  Borough  of  Little  Meadows,  86  Pa.  subject  of  annexation  of  Platte  Terntory. 
St  886  (1860)  ;  Devore's  Appeal,  66  Pa.  Taylor  v.  Fort  Wayne,  47  Ind.  274(1874). 
St  168 ;  Blooming  Valley,  66  Pa.  St.  Effect  of  extension  of  corporate  limits 
66.  These  cases  commented  on  by  Camp-  on  homestead  right,  where  different  provis- 
hellf  J.  People  v,  Bennett,  29  Mich.  451  ions  are  made  for  country  and  town  home- 
(1874);  8.  c.  18  Am.  Rep.  107.  As  to  steads.  Taylor©.  Boulware,  17  Tex.  74; 
taxation,  for  general  municipal  purposes,  Finley  v,  Dietrick,  12  Iowa,  616 ;  Tmax 
of  rural  property  unthin  corporate  limits,  v.  Pool,  46  Iowa,  266. 
and  the  restrictions  on  the  right,  see  chap-  Ordinances  or  contracts  designed  to 
ter  on  Taxation,  post,  sees.  794,  796.  operate  throughout  the  city  at  hkvge,  ex- 

In  Indiana,  under  act  of  June  18,  1852,  tend  to  and  operate  toithin  subsequent  en- 
lots  adjoining  a  city,  which  are  laid  off,  larged  municipal  limits,  St.  Ix^uis  Gas 
platted,  and  recorded,  may  be  included  Co.  v,  St  Louis,  46  Mo.  121  (1870). 
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counties,  cities,  and  towns  are  subject  to  legislative  control.  Where 
a  municipal  or  public  corporation  is  legislated  otU  of  existence  and  its 
territory  annexed  to  other  corporations,  the  latter,  unless  the  legis- 
lature otherwise  provides,  are  entitled  to  its  property,  and  severally 
liable  for  a  proportionate  share  of  its  then  subsisting  legal  debts,  and 
vested  with  the  power  to  raise  revenue  wherewith  to  pay  them  by 
levying  taxes  upon  the  property  transferred  and  the  persons  residing 
therein.  The  creditors  of  the  extinguished  corporation  were  held  in 
the  case  cited  in  the  note  to  have  a  remedy  in  equity  against  the  cor- 
porations succeeding  to  its  property  and  powers,  to  have  the  amount 
ascertained,  apportioned,  and  adjudged  to  be  paid.^ 

§  187  (127).  Property  and  debts  on  Division  of  Town.  —  In  con- 
nection with  the  power  of  the  legislature  to  create  municipal 
corporations  and  to  determine  their  territorial  extent,  reference 
may  be  made  to  the  division  of  towns  or  public  corporations  by  legis- 
lative act  or  authority.  There  is  no  restriction  on  the  general  power, 
unless  it  be  found  in  the  Constitution  of  the  State.^  In  case  of 
division,  the  legislature  may,  as  we  have  already  seen,  apportion  the 
burden  between  the  two,  and  determine  the  proportion  to  be  borne 
by  each.^    In  Connecticut, "  the  legislature,"  says  the  Supreme  Court, 

Recording  toum  plats,  Bemis  «.  Becker,  ville,  1  Root  (Conn.),  184;  North  Yar- 
1  Kan.  226  ;  Mason  v.  Pitt,  21  Mo.  891  ;  mouth  v.  Skillings,  45  Me.  133 ;  Lakin  v. 
Strong  V.  Darling,  9  Ohio,  201  ;  pont,  sec.  Ames,  10  Cash.  198  ;  Brewster  v.  Har- 
628.  Where  the  power  to  alter  boundaries  wich,  4  Mass.  278  ;  Randolph  v.  Brain- 
is  committed  to  local  tribunals  their  acts  tree,  4  Mass.  315 ;  Blackstone  v.  Taft,  4 
must  be  strictly  within  the  jwwers  granted.  Gray,  250  ;  Hartford  Bridge  Co.  v.  East 
otherwise  they  will  be  void.  Jacksonville  Hartford,  16  Conn.  149  ;  East  Hartford  v, 
V.  L'Engle,  20  Fla.  344.  Hartford  Bridge  Co.,  17  Conn.  80  ;  Craw- 

Locality,  under  the  Canadian  system  of  ford  County  v,   Iowa  County,  2  Chand. 

municipal  government,  is  subject  to  taxa-  (Wis. )  14. 

tion.     Each  portion  of  a  county  therefore         i  Mount   Pleasant    v.    Beckwith,    100 

should  bear  its  proper  proi)ortion  of  the  U.  S.  514  (1879);  noted  more  fully  ante, 

taxation  of  the  whole  county.     Where  a  gee.  170,  note. 

portion  is  detached  from  one  and  added  to         «  Ante,  chap.  iv.  sees.  54    63  ;  supra, 

another  county,  some  mode  of  adjustment  sec.  186.     Where  part  of  a  township  is  set 

of  existing  liabilities  becomes  indispensa-  off  to  form  another,  the  two  townships  are 

ble.     See  McKee  v,  Huron  District  Court,  not  both  new  corporations,  the  old  corpo- 

1  Upper  Can.  Q.  B.  368  ;  North  Dumfries,  ration  continues  as  before,  and  remains 

V.  The  County  of  Waterloo,  12  Upper  Can.  chargeable    with    its  former  obligations. 

Q.   B.   607  ;   County    of    Wellington   v.  Courtright  v.  Brooks  Township,  54  Mich. 

Township  of  Waterloo,  8  Upper  Can.  C.  182. 

P.  358  ;  County  of  Wellington  c.  Town-         •  Ante,  sec.  63,  et  seq. ;  Londonderry  r. 

ship  of  Wilmot,   17  Upper  Can.   Q.  B.  Deny,  8  N.  H.  320  (1836);  Bristol  r.  New 

82.     See,  also,  Windham  v,  Portland,  4  Chester,  S  N.  H.  532 ;  Sill  v.  Coming,  15 

Mass.  384  ;   Hampshire  v.  Franklin,   16  N.  Y.  297  ;  People  v.  Draper,  15  N.  Y. 

Mass.  76  ;  Plunkett*8  Creek  v.  Crawford,  532  ;  Smith  v,  Adrian,  1  Mich.  495  ;  War« 

27  Penn.  St  107 ;  New  London  v.  Mont-  ing  r.  MobUe,   24  Ala.  701 ;   Mayor  « 
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**  have  immemorially  exercised  the  power  of  dividing  towns  at  its 
pleasure,  and  upon  such  division,  apportioning  the  common  property 
and  common  burdens  in  such  manner  as  to  it  shall  seem  reasona- 
ble and  equitable."  ^  Accordingly,  it  may  impose  on  one  town,  upon 
such  division,  the  entire  expense  of  erecting  and  mftint^y^njTig  a 
bridge  across  a  river  which  is  the  dividing  line  between  the  two 
towns* 

§  188  (128).  Property  on  DiviBlon.  —  On  the  division  of  a  town 
or  public  corporation  possessing  corporate  property,  into  two  separate 
towns  or  communities,  each,  in  the  absence  of  a  different  provision 
by  the  legislature,  was  considered  by  the  Supreme  Court  of  New 
York  to  be  entitled  to  hold  in  severalty  the  pvblic  property  which  fell 
within  its  limits.^    In  Connecticut^  it  is  declared  to  be  ''  well  settled 

State,  15  Md.  376  ;  Love  o.  Schenck,  12  by  taxation  (Plymouth  v.  Jackson,  15  Pa. 

Ire.  Law,  804  (1851);  Love  v.  Ramsoar,  St.  44),  or  direct  a  division  of  the  fiuids 

12  Ire.  Law,  328  (1855);  Olneyv.  Harvey,  between  two  towns    different  from  thit 

50  111.  453 ;  Sedgwick  Ca  v.  Bailey,  11  which  is  prescribed  in  the  will  of  the 

Kan.  631    (1873);   Sangamon  Couhty  v.  donor.      Greenville  v.  Mason,  53  N.  E 

Springfield,  63  111.  66  (1873);    Dunmore's  515  (1873).     See,  also,  Montpelier  v.  East 

Appeal,  52  Pa.  St.  374  ;  Barklevv.  Levee  Montpelier,  27  Vt.  704 ;  29  Vt.  12  ;  aitU, 

Comm'rs,  93  U.  S.  258  (1876);  Broughton  sees.  64,  80,  85,  171. 
V.  Pensacola,  98  U.  S.  266  (1876);  County         »  Granby  v,  Thurston,  supra;  cMtt,  s» 

Court  V.  County  Court,  2  Bush  (Ky. ),  98 ;  71. 

Schriber  v,  Langdale,  66  Wis.  616  ;  Knight  *  North  Hempstead  v.  Hempstead,  S 
».  Town  of  Ashland,  61  Wis.  233.  The  Wend.  109  (1828).  "  Suppose,"  says  5Bfr 
parent  town,  being  liable  for  the  whole  a^«,  C.  J.,  delivering  the  opinion  of  the 
debt,  is  the  agent  of  the  new  town  in  de-  court  in  this  case,  '•  the  State  to  be  divided 
fending  an  action  on  the  liability,  and  into  two  States:  without  some  special 
when  it  acts  in  good  faith  and  with  dili-  agreement,  each  would  own  the  pablic 
gence  and  skill,  the  new  town  is  bound  by  property  within  its  limits.  So  of  coon* 
the  result  of  the  action.  Mt.  Desert  v,  ties:  the  public  buildings  remain  the 
Monmouth,  72  Me.  348.  And  see  ante,  property  of  the  old  county ;  yet  pal)lic 
chap.  iv.  for  a  general  view  of  the  extent  of  buildings  are  as  much  public  property  as 
the  legvtlative  aiUhori/,y  over  public  and  public  lands.  So  as  to  the  plains,  mead- 
municipal  corporations  and  their  rights,  ows,  and  marshes  which  are  the  subject  of 
liabilities,  property,  and  contracts  ;  and  tliis  suit.  A  bill  filed  by  a  new  county  for 
chap.  viL  as  to  the  dissoltUion  of  munici-  the  partition  of  the  gaol  and  conrt-bonse, 
pal  corporations  and  its  effect  upon  their  which  had  been  common  property,  wonld 
creditors  and  property.  be  the  same  in  principle  as  the  bill  in  t|u* 
1  Granby  v.  Thurston,  23  Conn.  416,  suit.  Would  not  such  a  suit  be  conad- 
419, per fVaite,C.  J.;  Willimantic  Society  ered  preposterous?  Suppose  a  rcligio'" 
V,  School  Society  (division  of  school  so-  corporation  possessed  of  a  church  and  p^* 
cieties  and  funds),  14  Conn.  457  ;  Hart-  sonage  ;  it  becomes  expedient  to  erect  p^ 
ford  Bridge  Co.  v.  East  Hartford  (ferry  into  a  new  corporation :  would  not  the  oW 
franchise),  16  Conn.  149;  affirmed,  10  corporation  retain  the  property,  unless*^ 
How.  (U.  S.)  611,  541  ;  Laramie  County  agreement  was  made  as  to  the  partition » 
V.  Albany  County,  92  U.  8.  307  (1875).  it?"  2  Wend.  109,  185  ;  Larande  Connty 
Legislature  cannot  control  an  educational  i;.  Albany,  92  U.  S.  807  (1875);  W«t 
fond  raised  by  individual  bounty  and  not  Carroll  v.  Gaddis,  84  La.  An.  928.    Inoo^ 
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that  when  part  of  the  inhabitants  and  territory  of  an  older  tovm  are 
erected  into  a  new  corporation,  the  old  town  retains  all  of  the  prop- 
erty, rights,  and  privileges  formerly  belonging  to  it>  and  is  subject 
to  all  its  former  duties  and  liabilities,  at  least  as  it  regards  property 
which  has  no  fixed  location  in  the  new  town,  as  lands,  buildings, 
etc."  Accordingly,  "  upon  the  division  of  Hartford,  no  part  of  the 
ferry  franchise  would  pass  to  the  new  town  of  East  Hartford,  except 
by  virtue  of  a  legal  provision  to  that  efiFect."  ^  So  it  has  been  fre- 
quently held  that  if  a  new  corporation  is  created  out  of  the  territory 
of  an  old  corporation  or  if  part  of  its  territory  or  inhabitants  is 
annexed  to  another  corporation,^  unless  some  provision  is  made  in 
the  act  respecting  the  property  and  existing  liabilities  of  the  old 
corporation,  the  latter  will  be  entitled  to  all  the  property,  and  be 
solely  answerable  for  all  the  liabilities.^ 

§  189  (129).  Power  of  LegUlatnre  to  apportion  Debts  and  Prop*- 
erty.  —  But  upon  the  division  of  the  old  corporation,  and  the  creation 
of  a  new  corporation  out  of  part  of  its  inhabitants  and  territory,  or 
upon  the  annexation  of  part  to  another  coiporation,  the  legislature 
may  provide  for  an  equitable  appropriation  or  division  of  the  prop- 
erty, and  impose  upon  the  new  corporation,  or  upon  the  people  and 
territory,  thus  disannexed,  the  obligation  to  pay  an  equitable  pro- 
portion of  the  corporate  debts,*    The  charters  and  constitiLent  acts  of 

poration  of  a  part  of  a  taum  into  tLcUy,  250  (1865);  North  Yarmouth  v.  Skillings, 

held  not  to  divest  the  title  of  the  town  to  45  Me.  133,   142  (1858);  Cobb  v.  King- 

a  tract  of  land  owned  by  it  in  fee  simple,  man,  15  Mass.  197 ;  Minot  v.  Curtis,  7 

*'  in  trost,  for  the  use  of  the  town  for-  Mass.    441,    445 ;   Opinion  of  Supreme 

ever."    Milwaukee  r.  Milwaukee,  12  Wis.  Judges,  6  Cush.  575  ;  lb,  578  ;  Laramie 

»8.  County  v,  Albany  County,  92  U.  S.  307 

In  Michigan,  it  is  held  that  when  a  city  (1876),  where  the  cases  are  cited,  and  the 

is  incorporated  from  part  of  the  territory  subject  learnedly  discussed  by  Clifford,  J. 

of  a  township  the  property  rights  of  the  Greenville  r.  Mason,  53  N.  H.  615  (1873); 

township  are  not    affected  unless  provi-  Depere  v.  Bellevue,  81  Wis.  120  (1872)  ; 

sion  is  made  therefor  by  statute.    Board  of  s.  o.  11  Am.  Rep.  602. 

Health  v.  East  Saginaw,  45  Mich.  267.  «  Text  cited    and  approved.      Mount 

1  Per  Church,  J.,  in  Hartford  Bridge  v.  Pleasant  r.    Beckwith,   100   U.  S.  514  ; 

East  Hartford,  16  Conn.  149,  171  (1844) ;  Tumbull  v.  Alpena  School  Dist.,  46  Mich, 

affirmed  by  Supreme  Court  of  the  United  496. 

States,  10  How.  (U.  S.)  611,  641.     Ap-  «  (3orham  v,  Springfield,  21  Me.  61  ; 

proving  Windham  v,  Portland,  8  Mass.  North  Yarmouth  r.  Skillings,  46  Me.  138 

884;  Hampshire  ».  Franklin,  16  Mass.  76;  (1858);  Brewster  v.  Harwich,  4  Mass.  278; 

North  Hempstead  v,  Hempstead,  2  Wend.  Ih.  815  ;  lb,  384  ;  Harrison  v,  Bridgton, 

109;  ante,  see.  9.  16  Mass.   16;   lb,   76   (1819);   Lakin  v. 

*  Windham  o.  Portland,  4  Mass.  384  Ames,  10  Cush.  198  (1852).     See  School 

(1808);  Richards  v.  Daggett,  4  Mass.  639;  District  v.  Richardson,  23  Pick.  62  (1839), 

Hampshire    v.    Franklin,    1 6    Mass.   76  as  to  the  effect  in  MasaachvMUs  upon  the 

(1819);  Richland  County  v,  Lawrence,  12  title  to  property  of  the  abolition  of  old 

IXL  1  (1850);  Blackstone  v,  Taft,  4  Gray,  acA<x>{  districts  and  the  formation  of  new 


272                                    MUNICIPAL  CORPORATIONS.  §  189 

public  and  manicipal  corporations  are  not,  as  we  have  before  seeiii 

contracts,  and  they  may  he  changed  at  the  pleasure  of  the  UgidatwrCj 

ones ;  followed  by  School  District  v.  Tap-  and  made  binding.     Sawyer  v.  William^ 

ley,  1  Allen,   49  ;  but  a  diclum  therein  25  Yt.  811 ;  Pierce  v.   Carpenter,  10  Vt 

questioned  by  Hoar,  J.      Simmons  v.  Na-  480  ;  Alden  v.  Rounsville,  7  Met  219. 

bant,  3  Allen,  316,  as  to  necessity  of  a  Unless  otherwise  provided  by  legisli- 

deed  of  conveyance  for  real  estate.     San-  tion  the  detachment  of  territory  from  a 

bom  ton  v,  Tilton,  55  N.  H.  603  (1875)  ;  tovtmahip  does  not  affect  its  ownership  of 

8.  c.  53  N.  H.  438 ;  Tilton  v,  Sanborn  ton,  anythiug  but  lands  ;  debts  and  other  in- 

55  N.  H.  610.     Note  relating  to  division  cor}H>real  rights  —  as    hens^   liquor  taxes 

of  property  under  legislative  act     South-  previously  due  —  still  belong  to  the  town* 

amptou  V.  Fowler  (Little  Islands  on  divi-  ship.     SpringweUs  v.  Wavne  County,  58 

sion  of  town),  52  N.  H.  225  (1872);  Tile-  Mich.  240. 

son  V.  Newman,  23  Yt.  421  ;  Richards  r.  The  mode  of  proceeding,  under  the  stat* 
Daggett,  4  Mass.  534 ;  Waldron  r.  Lee,  5  ute  of  New  York,  in  the  division  of  old 
Pick.  323.  In  Pennsylvania  it  was  held  and  the  erection  of  new  towns,  the  t^ec- 
that  on  a  division  of  a  township,  each  tory  nature  of  the  statute  as  to  mode  of 
fraction  remains  liable  for  the  whole  debt  proceeding,  and  the  presumption  in  favor 
due  by  the  old  township  ;  if  one  pays  the  of  the  regularity  of  the  proceedings,  are 
whole  amount,  it  lays  the  foundation  for  clearly  set  forth  in  the  caae  of  The  People 
contribution.  Plunkett  Township  v.  Craw-  v.  Carpenter,  24  N.  Y.  86. 
ford,  27  Pa.  St.  107  (1856).  See  New  As  illustrating  the  directory  natare  of 
London  v,  Montville,  1  Boot  (Conn.),  such  statutes,  see  Elmendorf  v.  Mayor, 
184  ;  Hughes  v.  School  District,  72  Mo.  25  Wend.  693  ;  Striker  v.  Kelly,  7  Hill 
643.  On  annexation  of  a  portion  of  a  (N.  Y.),  9.  But  an  agreement  in  sach 
township  to  a  city,  the  residue  retains  all  division,  transcending  the  powers  of  the 
its  property,  real  and  personal,  unless  a  officers  who  make  it,  is  not  binding  on 
different  disposition  has  been  made  by  the  thv  town.  Overseers  v.  Same,  18  Johns, 
terms  of  the  division.  People  v.  School  382.  Effect  of  erection  of  an^iroatofft 
Trustees,  86  111.  613.  As  to  right  to  col-  portion  of  an  old  county  on  the  terms  of 
lect  taxes  on  such  division,  see  Barnett  officers  who  respectively  rende  in  the  net 
Township  v.  Jefferson  County,  9  Watts,  and  old  portions,  see  People  v,  Morrell»  21 
166  ;  Devor  v.  McClintock,  9  Watts  &  S.  Wend.  563  (1839),  and  authorities  cited 
80  ;  Police  Jury,  &c.  v.  McCormack,  32  by  Cowenf  J.,  p.  580.  County  commis* 
La.  An.  624  ;  sustaining  text,  Board,  &c  sioners  must,  by  kw,  reside  in  the  county, 
V.  Board,  &c.,  30  W.  Va.  424  (1887).  In  and  on  the  erection  of  a  new  county  in 
Morgan  v.  Town  of  Waldeck,  17  Fed.  Rep.  ^ich  their  residence  is  included  they 
286,  it  appeared  that  the  town,  which  had  become  residents  of  the  new  county  and 
been  carved  out  of  another,  had,  through  non-residents  of  the  old  county,  and  can- 
its  officers  and  people,  repeatedly  recog-  not  legally  act  for  it,  unless  they  reroow 
nized  its  liability  for  its  portion  of  the  within  it ;  though  if  they  continue  to  act 
debt  of  the  town  out  of  which  it  was  without  such  removal  their  acts  are  valid, 
created,  and  it  was  decided  that  it  was  lia-  being  officers  de  facto.  State  v.  Harts* 
ble  for  its  proportion  of  the  debt,  although  horn,  17  Ohio,  135  ;  State  v.  Jacobs,  i** 
there  was  doubt  whether  the  proceedings  143.  A  bill  in  equity  will  not  lie  tow 
in  setting  it  off  were  legal.  aside  a  settlement  of  accounts  made  by  two 

As  to  support  of  poor  in  case  of  division,  boards  of  supervisors  upon  the  division  oi 

North  Whitehall  v.  South  Whitehall,  8  a  township  by  creating  a  new  one,  on  the 

Serg.  &  Rawle  (Pa.),  117 ;  Overseers,  &c.  ground  that  one  of  the  boards  was  into** 

V,  Overseers,  &c,  2  /i&.  422  ;  Stillwater  v.  to  the  other  in  ability  and  experience,  or 

Green,  4  Halst  (N.  J.)  59.  that  it  was  misled  as  to  the  financial ooi^* 

Where  there  has  been  an  insufficient  dition  of  its  own  township.     The  law  pw* 

legal  division  and  organization  of  a  new  sumes  such  a  board  to  be  competent  to 

district,  this  may  be  afterwards  ratified  transact    the    busineas    entrusted  to  i^ 
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subject  only  to  the  restraints  of  special  constitutional  provisions,  if 
any  there  be.  And  it  is  an  ordinary  exercise  of  the  legislative 
dominion  over  such  corporations  to  provide  for  their  enlargement 
or  division ;  and,  incidental  to  this,  to  apportion  their  property  and 
to  direct  the  manner  in  which  their  debts  or  liabilities  shall  be  met, 
and  by  whom.  The  opinion  has  been  expressed  that  the  partition 
of  the  property  must  be  niade  at  the  time  qf  the  division  of,  or  change 
in,  the  corporation,  since  otherwise  the  old  corporation  becomes, 
under  the  rule  just  before  stated,  the  sole  owner  of  the  property, 
and  hence  cannot  be  deprived  of  it  by  a  subsequerU  act  of  the  legis- 
lature.^ But,  in  the  absence  of  special  constitutional  limitations 
upon  the  legislature,  this  view  cannot,  perhaps,  be  maintained,  as 
it  is  inconsistent  with  the  necessary  supremacy  of  the  legislature 
over  all  its  corporate  and  unincorporate  bodies,  divisions,  and  parts, 
and  with  several  well-considered  adjudications.^ 

§  190  (130).  Corporate  Seal;  Power  to  adopt  and  alter.  —  The 
charters  of  municipal  corporations  usually  contain  a  clause  authoriz- 
ing them  to  have  and  vse  a  common  seal,  and  to  alter  the  same  at 
pleasure.  Without  an  express  grant  it  is,  however,  incident  to  every 
corporation  to  adopt  and  use  a  corporate  seaL  The  essential  impor- 
tance which  the  common  law  anciently  attached  to  seals,  and  the 
modern  relaxation  of  the  rule,  are  well  known.  Eespecting  seals, 
the  same  general  principles  apply  to  private  and  to  municipal  corpor- 
ations. Thus,  a  corporation  of  the  latter  class  would  doubtless  be 
bound  equally  with  a  private  corporation  by  any  seal  which  has  been 
authoritatively  affixed  to  an  instrument  requiring  it,  though  it  be  not 
the  seal  regularly  adopted.^    On  the  other  hand,  it  would  not  be 

Township  of  Charchill   v.  Township  of  vide  for  an  equiiaible  adjusimeiU  of  the  in- 

Cammings,  51  Mich.  446.  debtedness  among  them  all,  by  com  mis- 

^  Hampshire  v.  Franklin,  16  Mass.  76  ;  sioners  to  be  appointed  by  a  designated 

Windham  v,  Portland,  4  Mass.  390  ;  Bow-  court,  and  from  whose  determination  no 

doinham  v,   Richmond,  6  Greenl.  (Me.)  appeal  was  allowed.    As  to  extent  of  legis- 

112,  holding  that  subsequent  legislation  lative  control  over  public  and  munici^ial 

could  not  change  the  apportionment  of  corporations,  and  their  rights,  liabilities, 

the  debts  between  an  old  town  and  one  property,  and  contracts,  see  anUf  chap.  iv. 

created  from  it,  since  such  an  apportion-  and  cases  there  cited  ;  Cooley,  Const.  Lim. 

ment  was  iu  the  nature  of  a  contract  193,  231,  232 ;  aiUe,  sees.  172,  173  ;  post. 

But  see,  anU,  chap.  iv.  sees.  64,  75.  chapter  on  Taxation. 

s  Layton  v.  New  Orleans,  12  La.  An.         *  Bank,  &c  v.  Railroad  Co.,  30  Yt  159 

515  (1857),  cited,  anU,  sec.  63  ;  Laramie  (1858),  per  Redfield,   C.  J.  ;   Tenney  v. 

County  V.  Albany  County,  92  U.  S.  307  Lumber  Co.,   43  N.  H.  343 ;  Mill  Dam 

(1875);     Dunmore's  Appeal,   52  Pa.  St.  Foundry  v.  Hovey,  21  Pick.  417;  Porter 

874.     In  this  last  case  one  borough  was  v.  Railroad  Co.,  37  Me.  349  ;  Angell  & 

divided  into  four,  and  the  legislature  was  Amos,  Corp.  sec.  217  ;  Phillips  v.  Coffee, 

held  to  have  0ie  power  afUrvoarda  to  pnh  17  IIL  154 ;  Stebbins  v.  Merritt,  10  Cush. 
VOL.  I.  —  18 
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bound  by  the  aflBxing  of  either  the  regular  or  temporary  seal  by  a 
person  not  legally  and  duly  authorized.^  So,  under  the  modem 
doctrine,  a  corporation  can  do  an  act  in  pais  by  an  attorney  in 
fact,  and  such  attorney  need  not  necessarily  be  appointed  under 
seal.2 


§  191  (131).  Seal,  how  proved.  —  The  seal  of  a  private  corpo- 
ration attached  to  an  instrument  does  not  prove  its  own  authenticity ; 
but  it  should  be  shown  by  evidence  aliunde  to  be  really  the  seal  of 
the  corporation.*  The  same  doctrine  is,  probably,  applicable  to  the 
seal  of  a  municipal  corporation,  except  where  changed  by  charter  or 
statute,  although  it  seems  that  it  is  usual  in  England  to  allow  deeds 
and  other  instruments  relating  to  real  estate  to  go  to  the  jury  when 
authenticated  by  the  corporate  seals  of  London,  Edinburgh,  or 
Dublin, —  these  being  corporations  of  great  antiquity,  or  recognized 
by  the  legislature.*  The  corporate  seal  attached  to  an  instrument, 
attested  by  the  signatures  of  the  proper  officers,  is  prima  fade  but 
not  conclusive  evidence  that  it  was  lawfully  placed  there,  and  that 
the  instrument  is  the  act  of  the  corporation.® 


27  ;  City  Council  v,  Moorehead,  2  Rich. 
Law,  430  ;  Grant  on  Coi-p.  59,  and  cases  ; 
and  note  author's  opinion  and  his  doubt 
as  to  the  existence  of  any  common  law 
right  to  change  the  common  seal.  An  im- 
pression of  a  corporate  seal  stamped  upon 
and  into  the  substance  of  the  paper  contain- 
ing the  instrument  is  sufficient,  mthoiU 
wafer  or  toax,  Hendee  v,  Pinkerton,  14 
AUen,  381. 

»  Koehler  v.  Iron  Co.,  2  Black,  715 
(1862);  Bank  of  Ireland  v,  Evans,  82 
Eng.  Law  &  Eq.  28.  **  But  where  a  cor- 
poration is  created  by  an  act /or  particular 
purposes  with  special  powers,  then  another 
question  arises  ;  their  deed,  though  under 
their  corporate  seal,  and  that  regularly 
affixed,  does  not  bind  them  if  it  ap^jear  by 
the  express  provisions  of  the  statute  cre- 
ating the  corporation,  or  by  necessary  or 
reasonable  inference  from  its  enactments, 
that  the  deed  was  ultra  vires;  that  is, 
tliat  the  legislature  meant  that  such  a  deed 
should  not  be  made."  Per  Parke,  B.,  in 
South  Yorkshire  Railway  Co.  v.  Great 
Northern  Railway  Co.,  9  Ex.  55,  84 ; 
adopted  by  Martin,  B.,  in  Payne  v,  Bre- 
con, 3  H.  &  N.  579.  See  also  Holdsworth 
V.  Dartmouth,  11  A.  &  E.  490 ;  Regina  v. 
Lichfield,  4  Q.  B.  893  ;  Pallister  v.  Graves- 


end,  9  C.  B.  774  ;  NoweU  et  al.  v,  Wor- 
cester, 9  Ex.  457  ;  Kendall  v.  King,  17 
C.  B.  483. 

2  Curry  v.  Bank,  8  Porter  (Ala.),  861 
(1839);  Lathrop  v.  Bank,  8  Dana,  114; 
Abby  V,  BUlHps,  35  Miss.  618. 

«  Den  V.  Vreelandt,  2  Halst  (N.J.) 
852  (1800);  Gilbert,  £v.  19  ;  Jackson  v. 
Pratt,  10  Johns.  381 ;  Moises  v,  Thorn- 
ton, 8  Term  R.  303;  City  Council  r. 
Moorehead,  2  Rich.  (S.  C.)  Law,  430; 
Foster  v.  Shaw,  7  Serg.  &  Rawle  (Pa.), 
163  ;  Ih,  318  ;  Mann  v.  Pentz,  2  Sandf. 
Ch.  257. 

*  Per  Kinsey,  C.  J.,  Den  v.  Vreelandt, 
2  Halst.  (N.  J. )  352. 

*  Levering  17.  Mayor,  7  Humph.  (Tenn.) 
553  (1847)  ;  Memphis  i;.  Adams,  9  Heisk. 
(Tenn.)  518  (1872)  ;  Abbott,  Corp.  Digest, 
tit.  Seal,  p.  725,  sec.  56,  and  the  many 
cases  there  cited  ;  Benedict  v.  Denton 
Walk.  Ch.  886  ;  Railway  Co.  v.  Railway 
Co. ,  9  Exchq.  55,  84  ;  Musser  v.  Johnson, 
42  Mo.  74.  In  louja,  the  county  seal  held 
to  be  essential  to  the  validity  of  a  amtUy 
warrant,  Prescott  v.  Gouser,  84  Iowa, 
178 ;  Springer  t;.  Clay  Co.,  85  Iowa, 
243 ;  Smeltzer  v.  White,  92  U.  S.  890 
(1875). 
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§  192  (132).  Beal,  where  not  neoessary.  —  The  modem  rule  is 
that  corporations  may  be  bound  by  contracts  not  under  seal,  and  the 
circumstances  under  which  they  will  be  bound  have  been  stated  by 
Story,  J.,  in  terms  which  have  been  approved  by  the  courts  of 
nearly  every  State  in  the  Union.  "Wherever  a  corporation  is  acting 
within  the  scope  of  the  legitimate  purposes  of  its  institution,  all 
parol  contracts  made  by  its  authorized  agents  are  express  promises 
of  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  lies.''  ^ 

^  Bank  of  Colambia  v.  Patterson,  7  held  void  for  want  of  the  corporate  seaL 
Cranch(U.  S.),  299,  306  (1813) ;  Bank  Kinzie  v.  Chicago,  2  Scam.  (111.)  188. 
V,  Wister,  2  Pet.  318  ;  Davenport  v.  In-  But  otherwise  of  an  authorized  agreement 
sorance  Co.,  17  Iowa,  276  ;  Ring  v,  John-  by  an  agent  of  a  corporation  to  sell  lands 
son  County,  6  Iowa,  265  ;  Over  v.  Green-  (Legrand  v.  The  College,  5  Munf.  (Va.) 
field,  107  Ind.  231.  See  further.  Chaps.  324),  or  authorized  assignment  of  a  lease. 
on  Contracts  and  Property,  jMMf,  sees.  Sanford  v.  Tremlett,  42  Mo.  384.  Corpo- 
459,  936.  Corporate  seal  affixed  to  the  rate  seal  to  c-onveyance  by  county  commis- 
note  of  the  corporation  makes  it  a  spe-  sioners.  Bestorv.  Powell,  2  Gilm.  (7  111.) 
cialty,  having  in  this  respect  the  same  126.  Further,  see  Index — "Seal."  Mr. 
effect  as  the  seal  of  a  natural  person.  Broom  gives  an  excellent  view  of  the  ex- 
Clarke  V.  Farmers*,  &c.  Co.,  15  Wend,  ceptions  to  the  rule  that  corporations 
256  ;  lb,  265  ;  Benoist  v.  Carondolet,  8  must  contract  by  deed,  as  recognized  and 
Mo.  240 ;  Sturtevant  v.  Alton,  8  McLean,  established  by  the  modem  English  deci- 
893.  But  corporate  seals  attached  to  sions.  Broom,  Com.  on  Cora.  Law,  562- 
municipal  bonds  payable  to  order  or  bearer  569.  Seals  in  connection  with  municipal 
do  not  destroy  or  affect  their  negotiability,  bonds.  See  chapter  xiv.  on  Contracts, 
See  post,  chag.  xiv.  on  Contracts.    Lease  pod. 
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CHAPTER  IX. 

MUNICIPAL  ELECTIONS  AND  OFFICERS. 

§  193  (133).  Bubjeot  oatllned.  —  In  considering  the  Creation 
and  Constitution  of  Municipal  Corporations,  we  have  now  reached, 
in  its  order,  the  subject  of  municipal  elections  and  officebs.  It 
will  be  treated  under  the  following  heads  :  — 

1.  Municipal  Popular  Elections  —  sees.  195-199. 

2.  Special  Tribunal  to  determine  Election  Contests  for  Muni< 
cipal  Offices  —  sees.  200-205. 

3.  Power  to  create  and  appoint  Municipal  Officers  —  sees.  206- 
213. 

4.  Oath  and  Official  Bond  of  Municipal  Officers  —  sees.  214- 
216. 

5.  Duration  of  Official  Term  of  Municipal  Officers  —  sees.  217- 
221. 

6.  Vacancies  in  Municipal  Offices  —  sec.  222. 

7.  Refusal  to  serve  in  Municipal  Offices — sea  223. 

8.  Besignation  of  Municipal  Officers  —  aeo^  224-228. 

9.  Compensation  of  Municipal  Officers  —  sees.  229-234 

10.  LiabUity  of  the  Corporation  to  the  Officer.  Eight  of  Officer 
to  salary  —  sec.  235. 

11.  Liability  of  the  Officer  to  the  Corporation  and  to  Others  — 
sec.  236. 

12.  Amotion  and  Disfranchisement —  sees.  238-256. 

§  194.  Monioipal  Poptdar  Bleotions.  —  Elections  mvst  he  field  at 
the  time  and  place  provided  by  the  charter  or  by  statute.  Where  the 
law  fixes  no  time,  but  leaves  the  time  and  place  to  be  fixed  by  some 
authority  named  therein,  it  is  essential  to  the  validity  of  the  election 
that  it  be  called  and  the  time  and  place  thereof  fixed  by  the  agency 
designated  by  law,  and  none  other ;  as  where  the  mayor  and  city 
council  are  the  designated  authority,  neither  the  mayor  alone  nor  the 
council  alone  has  power  to  call  such  an  election ;  if  either  neglect  its 
duty,  mandaimis  is  the  remedy.^ 

^  Stephens  v.  People,  89  111.  887 ;  15  Cal.  221 ;  People  v.  Harvey,  58  CaL 
Glencoe  v.  People,  78  111.  882  ;  Dickey  v,  887  ;  Juker  v.  CoinmoDwealth,  20  Pa.  St 
Harlbnt,  5  CaL  848 ;  People  v.  Murray,     484  ;    Chadwick  v.  Melyin,   68   Pa.  St. 
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§  195  (134).  Ballot;  Qoalifioation  of  Voters;  Residence.  —  Elec- 
tions by  the  people,  with  exceptions  in  a  few  States,  are  by  folded 
or  secret  ballot,  and  not  open  or  viva  voce.^  The  qualifications  of 
electors  or  voters  are  fixed  by  the  Constitution  and  laws,  and  cannot 
be  changed  by  any  ordinance  or  act  of  the  corporation.*  Residence 
for  a  certain  period  within  the  municipality  is  almost  invariably  re- 
quired in  express  terms,  as  one  of  the  qualifications  of  the  right  to 
vote  at  elections  therein  and  as  one  of  the  conditions  of  eligibility 
to  hold  a  municipal  office.  Non-residents  of  the  corporation  have, 
however,  been  held  competent  to  be  elected  to  office  when  residence 
was  not  expressly  required,  but  the  decisions  cannot,  perhaps,  be 


833 ;  Enowles  v.  Yates,  81  Cal.  82 ; 
Clarke  v.  Board,  &c,  27  111.  310  ;  Miller 
V.  English,  1  Zabr.  (21  N.  J.  L.)  817; 
Marshall  v.  Cook,  88  111.  44  ;  Marshall  v. 
Kerns,  2  Swan  (Tenn.),  68  ;  Force  i;.  Ba- 
tavia,  61  lU.  99 ;  Foster  v.  Scarf,  15  Ohio 
St.  535.  As  to  mandamus  to  compel  the 
holding  of  an  election,  see  post,  sees. 
197,  838,  839.  If  sach  an  election  is  held 
it  is  void,  and  cannot  be  ratified  by  the 
municipal  authorities.  Stephens  v.  Peo- 
ple, supjxt.  An  election  is  not  com]>lete 
and  the  candidate  is  not  qualified  to  serve 
unless  the  requirements  of  the  statutes  pro- 
Tiding  a  mode  for  determining  and  de- 
claring the  result  of  the  election  have 
been  complied  with.  People  v,  Crissey, 
91  N.  Y.  616  ;  People  v.  North,  72  N.  Y. 
124  (1878). 

*  Cooley,  Const.  Lim.  chap.  xvii.  598, 
where  the  subject  of  popular  elections,  the 
right  to  participate  therein,  the  conditions 
necessary  to  the  exercise  of  the  right, 
the  manner  of  voting,  the  conduct  and 
sufficiency  of  elections  are  satisfactorily 
presented.  The  rules  and  doctrines  de- 
duced from  the  cases  are,  in  general,  appli- 
cable to  popular  municipal  elections. 
Ante,  sec.  39.  A  ballot  implies  absolute 
secreey,  and  where  the  Constitution  of  a 
State  declares  that  "all  elections  by  the 
people  shall  be  by  baUot,"  the  legislature 
cannot  by  law  require  the  outside  of  the 
ballot  to  be  numbered  so  as  to  correspond 
with  the  number  placed  opposite  the 
name  of  the  voter  on  the  poll  list.  Wil- 
liams V.  Stein,  38  Ind.  89  (1871) ;  s.  o. 
10  Am.  Rep.  97. 

In  1872,  Parliament  passed  a  Baflot 
Aetf  which  with  modifications  is  embraced 


in  the  Municipal  Corporations  Act  of 
1882,  45  and  46  Vic  chap.  50,  referred  to 
in  a  previous  chapter.  In  1869,  it  passed  a 
Municipal  Corporations  Election  Act,  and 
in  1872  the  Corrupt  Practices  (Municipal 
Elections)  Act,  and  in  1877  the  Municipal 
Corporations  New  Charters  Act,  and  in 
1878  the  Registration  Act,  by  which  the 
subject  of  elections  is  minutely  regulated. 
These  Acts  cont^  many  provisions  which 
are  worth  the  study  of  the  American  le- 
gislator. Pol.  Science  Quarterly,  vol.  iii. 
664-676  (Deer.,  1888)  ;  lb,  vol.  iv.  p.  204 
et  seq.  (June,  1889). 

a  Petty  v.  Tooker,  21  N.  Y.  267  ;  Com- 
monwealth  v.  Woelper,  3  Serg.  &  Rawle 
(Pa.),  29  ;  People  v,  Phillips,  1  Denio 
(N.  Y.),  888  ;  Rex  ».  Spencer,  3  Burr. 
1827  ;  Rex  v.  Mayor  of  Weymouth,  7 
Mod.  371 ;  Newling  v.  Francis,  3  T.  R. 
189 ;  Rex  v.  Chitty,  6  Ad.  &  E.  609  ; 
Rex  V,  Bumstead,  2  B.  &  Ad.  699.  The 
provision  of  the  Constitution  that  **  every 
male  person  twenty-one  years  old,  resident 
in  the  State  twelve  months  and  in  the 
county  thirty  days,  shall  be  an  elector," 
applies  in  corporated  cities,  and  disables  the 
legislature  from  requiring  ninety  days  resi- 
dence in  a  city  as  a  qualification  for  voting 
for  city  officers.  People  v.  Canaday  (char- 
ter of  Wilmington).  73  N.  C.  198  (1875) ; 
&  0.  21  Am.  Rep.  465.  Ante,  sec.  39, 
note  ;  post,  sec.  207.  A  charter  provision 
requiring  the  itgistration  of  the  voters  in  a 
city  held  constitutional.  McMahon  v. 
Savannah,  66  Oa.  217.  As  to  the  qualifi- 
cations of  voters  for  city  officers  under  the 
Constitution  of  Hhode  Island,  see  In  r$ 
the  Newport  Charter,  14  R.  I.  655. 


278                                       MUNICIPAL  CORPORATIONS.  §  195 

said  to  conclude  the  point,^  and,  if  extended  to  the  higher  offices, 
are  hardly  consistent  with  the  fundamental  idea  of  municipal  or 
local  self-government. 

1    Manicipal    officers  may  be    elected  pa3ring  scot  and  lot.    WiUcock  on  Manic 

from    non-residents    of    the    corporation  Corp.  188,  pi.  472  ;  lb.  191,  pL  481  ;  Ib» 

when  there  is  no  statute  or  Constitution  193,  488 ;  Rex  v.   Monday,  Cowp.   539  ; 

prohibiting  it,  particularly  when  the  office  Rex  i;.  Mallet,  2  Barnard.  408  ;    Rex  v, 

to  be  filled  is  one  requiring  professional  Cambridge,  4  Burr.  2008  ;  R«x  u.  Heath, 

skill,  and  not  representative  or  legislative  1  Barnard.  417.      These  rules  seem  to  the 

in  its  character,     ^tate  v.  Blanchard  (city  author  of  very    doubtful    application  in 

surveyor),  6  La.  An.  515  (1851).      The  this  country,  since  here  all  of  the  inhab- 

conclusion  was  reached  with  hesitation,  itants  are  members  of  the  corporation,  and 

but  the  whole  court  concurred.    lb.  State  non-residents  cannot  become  such.      See 

V.  George,  23  Fla.  585  (1887).    So  in  The  on  this  point  opinion  of  Read,  J.,  in  Peo- 

State  V.  Swearingen,  12  6a.  23  (1852),  it  pie  v.  Canaday,   supra,   AnUf   chap.    1. 

was  decided  where  the  charter  of  th«  town  And,   in  general,  it  may  be  said  that  a 

provided  "for  the  election  of  city  officers  person  is  an  inhabitant  or  resident  who 

by  the  people  of   the  city  qualified  to  has  his  domicile  or  home  in  the  place  ; 

vote,"  and  was  silent  as  to  requiring  the  but  it  is  foreign  to  the  purpose  of  this 

officers    to    be  residents,   that  a    person  work  to  enter  into  the  d^cult  questions 

might  legally  be  elected  and  qualified  who  which  have  arisen  with  respect  to  resi- 

was  not  a  resident  of  the  place.  Residence  dency  and  domicile.    Hinds  v.  Hinds,  1 

as  a  qualification  for  municipal  office.    See  Iowa,  86  ;   Story,  Confl.  Laws,  sec.    48  ; 

Commonwealth  v.  Jones,  12  Pa.  St.  865.  Putnam  v.  Johnson,  10  Mass.  488  ;  Thorn- 

As  to  residency  and  inhabitancy^  and  dike  v,  Boston,  1  Met  (Mass.)  245.     Pub- 

who  are  residents,    Cohen  v.  Wigfall,  8  lie  officers  vomto  their  office    by  perma- 

Rich.  Law,  237  ;  2  lb.  489  ;  Gildersleeve  ncnt  removal  from  territorial  limits  of  the 

V,  Alexander,  2  Speer  (S.  C.)i  298  ;  Seay  corporation.     Barre  t?.  Greenwich,  1  Pick. 

V.  Hunt,  55  Tex.  545.    In  England  by  (Mass.)    120;    Rumsey  v.   Campton,   16 

the  Municipal  Corporations  Act  (sec.  9),  N.  H.  567 ;  Giles  v.  School  District,  11 

inhabitant  householders  resident    within  Post.    (31  N.  H.)  304  ;   infra,  sec.  228. 

the  borough,  or  within  seven  miles  of  the  But  a  temporary  removal  with  an  inten- 

borough,  and  rated  to  the  relief  of  the  tion  to  return,  will  not,  of  itself,  have  this 

poor,    are    made    burgesses    or    citizens,  effect.      Van   Orsdall  v.  Hazard,  3  Hill 

Before  that  act  was  passed,  residence  in  (N.  Y.),  243  (1842) ;  People  v.  Metropol- 

the  freeman  or  citizen  was  sometimes  re-  itan  Police  Board,  19  N.  Y.  201  ;  Lyon  v, 

quired  to  render  him  eligible  to  office.  Commonwealth,  3  Bibb  (Ky.),  430;  Rex 

although  non-residents,  wherever  residing,  &.  £xeter,  Comb.  197 ;  HannoQ  v.  Grizzard, 

might,  by  a  similar  perversion  of  the  pur-  89  N.  C.  115. 

poses  of  a  municipal  corporation,  be  ad-  '*  Nice  questions,"  says  Mr.  Harrison 
mitted  to  freedom  or  membership,  unless  (Munic.  Manual  for  Upper  Canada,  2d 
expressly  restrained  by  the  charter  ;  and  ed.  60,  note),  '*  arise  as  to  when  a  Jtarty 
if  residence  was  expressly  required  as  a  can  or  cannot  be  said  to  be  a  resident  of  a 
condition  of  eligibility,  it  was  not  neces-  municipality."  Attorney-General  v.  Par- 
sary  that  the  officer  should  continue  to  ker,  8  Atk.  576  ;  Etherington  v,  Wilson, 
reside  in  the  place  while  holding  the  office.  L.  R.  1  Ch.  Div.  160  ;  King  v,  Foxwell, 
Not  only  so,  but  it  was  held  that  where  L.  R.  8  Ch.  Div.  518.  A  man  cannot, 
residence  was  necessary  as  a  qualification  within  the  meaning  of  the  municipal  laws 
during  office,  it  was  not,  by  implication,  of -Canada,  be  said  to  be  resident  in  tuv 
necessary  that  the  person  elected  should  municipalities  at  the  same  time.  Marr  v, 
have  been  a  resident  at  the  time  of  the  Vienna,  10  Upper  Can.  L.  J.  275.  A 
election.  And  when  inhabitancy  was  man's  residence  is  where  his  home  is  situ- 
requisite,  it  meant  not  merely  residence,  ate, — where  his  family  live.  The  Bang  r. 
but  keeping  a  house  within  the  place,  and  Inhabitants  of  North  Cuny,  4  B.  &  C 
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§  196  (133).  Bleotins  diaqualified  Person.  —  The  choice  of  a 
disqualified  person  is  ineffectual.  Thus,  if  the  law  requires  free- 
holders to  be  chosen  for  certain  offices,  the  election  of  a  person  not 
a  freeholder  is  void.^  But  unless  the  votes  for  an  ineligible  person 
are  expressly  declared  to  be  void  the  effect  of  such  a  person  receiv- 
ing a  majority  of  the  votes  cast  is,  according  to  the  weight  of  Ameri- 
can authority,  and  the  reason  of  the  matter  (in  view  of  our  mode 
of  election,  without  previous  binding  nominations,  by  secret  ballot, 
leaving  each  elector  to  vote  for  whomsoever  he  pleases),  that  a  new 
election  must  be  held,  and  not  to  give  the  office  to  the  qualified 
person  having  the  next  highest  number  of  votes.^ 

959.     An  occasional    absence   from   his  (1849)  ;    State  v.  Swearingen,  12  Ga.  28 

home  to  attend  to  bnsiness  in  another  (1852)  ;  State  v.  Gastinel,  20  La.  An.  114 

municipality  does  not  make  his  home  less  (1868) ;  see  also,   State  v,   Newman,  91 

his  residence.      Withom  v.   Thomas,    7  Mo.  445  ;  State  t^.  Trumpf,  50  Wis.  103. 
M.  &  G.  1.     Where  A.  had  a  dwelling-         ^  SUte  v.  Swearingeu,  12  Ga.  23  ;  Sub- 

house  at  Bowmanville,  where  his  wife  and  lett  v,  Bedwell,  47  Miss.  266  ;  s.  c.  12 

family  lived,  but  had  a  saw-mill  and  store  Am.  Rep.  338  ;  State  v.  Giles,  1  Chand. 

and  was  postmaster  in  the    township  of  (Wis.)  112  ;  State  v.  Smith,  14  Wis.  497  ; 

Cartwright,    which  occasioned  him    fre-  Saunders  v.  Haynes,  13  Cal.  145;  State  v. 

quently  to    visit  that    place,   and  who,  Gastinel  (under  charter),  20La.  An.  114; 

while  there,  used  to  board  with  one  of  his  Cooley,  Const.  Lira.  620  ;  Commonwealth 

men  in  a  house  owned  by  himself, —  Htld,  ex  rel.  McLaughlin  v.  Cluley  (Sheriff),  56 

that  after  voting  in  Bowmanville,  he  had  Pa.  St.  270  (1868) ;   People  r.  Clute,  50 

no  right  to  vote  in  Cartwright.  The  Queen,  N.  Y.  451  (1872) ;  s.  c.  10  Am.  Rep.  508  ; 

«j  reL  Taylor  v,  Caesar,   11  Upper  Can.  Wood   r.    Bartling,    16    Kan.    109,   114 

Q.  B.  461.    Infra,  sec.  198,  note.     Mere  (1876).     Infra,  sees.  198,  note,  199,  note, 

colorable  residence  is  in  no  case  sufficient.  The  following  points  are  ruled  in  People 

The  King  v.  Duke  of  Richmond,  6  T.  R.  v,  Clute,  supra.    Where  a  majority  of  the 

560.     Each  case  must,  to  a  great  extent,  electors,  through  ignorance  of  the  law  or 

depend  on  its  own  circumstances.     As  to  the  fact,   vote  for  one  ineligible  to  the 

what  is  sufficient,  see  The  King  r.  Sar-  office,   the  votes  are  not  nullities  ;   but 

geant,  5  T.  R.    466  ;  Bruce  v.  Bruce,  2  while  they  fail  to  elect,  the  office  cannot 

B.  &  P.  229  ;  The  King  v,  Mitchell,  10  be  given  to  the  qualified  person  having 
East,  511 ;  Withom  v,  Thomas,  7  M.  &  the  next  highest  number  of  votes.  The 
G.  1  ;  The  Queen,  ex  rel.  Forward  i^.  Bar-  election  is  a  failure,  and  a  new  election 
tela,  7  Upper  Can.  C.  P.  533 ;  Queen  v,  must  be  had.  A  minority  of  the  whole 
Boycott,  14  L.  T.  n.  8.  599 ;  Queen  v.  body  of  qualified  electors  may  elect  to  an 
Exeter,  L.  R.  4  Q.  B.  110  ;  Manning  v.  office  where  the  majority  decline  to  vote. 
Manning,  L.  R.  2  P.  &  D.  223  ;  Taylor  or  where  they  vote  for  one  who  is  ineligi- 
V.  Parish,  &c.,  L.  R.  6  C.  P.  309  ;  Bond  ble  to  the  office,  knowing  of  the  dinqualifi- 
V.  St.  George,  L.  R.  6  C.  P.  312  ;  Queen  cation.  Notice  of  the  disqualifying  fact, 
V,  St.  Ives,  L.  R.  7  Q.  B.  467  ;  Durant  v.  and  of  its  legal  effect,  may  be  giveii  so 
Carter,  L.  B.  9  C.  P.  261 ;  Ford  v.  Pye,  directly  to  the  voter  as  to  charge  him 
L.  R.  9  C.  P.  269  ;  Ford  v.  Hart,  L.  R.  9  with  actaal  knowledge  of  the  disqualifica- 

C.  P.  273  ;  Wilton  v.  Falmouth,  3  Shep.  tion  ;  or  the  disqualifying  fact  may  be  so 
479  ;  State  v.  Decasinova,  1  Tex.  401 ;  patent  or  notorious  as  that  his  knowledge 
State  V,  Frost,  4  Harring.  558 ;  Fry's  of  the  ineligibility  may  be  presumed  as 
Election,  71  Pa.  St.  302 ;  s.  c.  10  Am.  matter  of  law.  But  not  only  the  fact 
Rep.  698.  which  disqualifies,  but  also  the  rule  or 

^    Spear   v.    Bobinaon,    29    Me.    531     enactment  of  law  which  makes  it  thua 
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§  197  (136).  unauthorized  BleoUon;  Notioe. — Where  it  is  dis- 
cretionary with  the  municipal  authorities  whether  they  will  hold 
an  election  or  not,  votes  at  an  unauthorized  election  are  simply  nul- 
lities.^ Elections  ^e(2  by  law  at  a  certain  time  and  place  may  be 
l^ally  holden,  although  notice  has  not  been  published  or  given; 
but  if  the  time  be  not  defined  by  statute,  and  is  to  be  fixed  by  no- 
tice, the  notice  required  is  imperative.^  Time  and  place  are  gener- 
ally essential,  but  many  of  the  details  as  to  the  conduct  of  elections 
are  usually  regarded  as  directory.* 

effectual,  must  be  brought  home  so  clearly  til  recently,  have  been  open,  and  there  are 
to  the  knowledge  or  notice  of  the  elector  cases  there  which  decide  or  favor  the 
as  that  to  give  his  vote  therewith  indicates  proix>sition,  that  votes  for  a  disqualified 
an  intent  to  waste  it  in  order  to  render  his  person,  given  after  notice  of  disqualifica- 
▼ote  a  nullity.  tion,  are  thrown  away,  and  the  other  can- 
Hut  in  Indiana  the  view  is  taken  that,  didate  is  elected.  Grant  on  Corporations, 
whether  an  election,  because  of  the  ineli-  20S-208,  and  cases  cited.  But  see,  as  \o 
gibility  of  the  candidate  receiving  the  disqualification  and  notice,  Regina  v, 
highest  number  of  ballots,  is  a  failure,  Hiorns,  7  Ad.  &  E*  960  ;  Regina  t%  Coun- 
and  must  be  held  over,  or  whether  the  cillors  of  Derby,  7  Ad.  &  £.  419  ;  and 
highest  eligible  candidate  is  elected,  de-  particularly  Regina  v.  Mayor  of  Tewkes- 
pends  upon  circumstances :  1.  If  the  can-  bury,  Law  Rep.  3  Q.  B.  629  (1868) ; 
didate  receiving  the  highest  number  of  Regina  o.  Ledyard,  8  Ad.  &  £.  535  ;  Raw- 
votes  is  ineligible,  but  from  a  cause  un-  liuson  on  Corporations  (5th  ed. ),  64,  note, 
known  to  the  voters,  and  which  they  were  and  authorities.  "The  principle  of  these 
not  hound  to  know^  —  as,  for  example,  in-  decisions,"  says  the  London  Law  Times, 
fancy,  want  of  naturalization,  and  the  January  25,  1873,  **  must  be  materially 
like, — the  result  is  a  failure,  and  there  affected  by  secret  voting."  This  subject 
must  be  another  election.  2.  If  the  voters  was  much  discussed  in  the  debates  before 
know,  or  are  bound  to  know,  the  ineligi-  the  Electoral  Commission  created  by  Con- 
bility  of  a  candidate,  the  election  is  not  a  gress  to  decide  the  presidential  contest  of 
failure,  as  the  eligible  candidate  receiving  1876.  In  1872,  Parliament  passed  a 
the  highest  number  of  votes  is  legally  Ballot  Act,  applicaole  to  municipalities, 
elected.  3.  Where  the  ineligibility  of  a  Ballot  papers  are  to  be  provided  by  the 
candidate  arises  from  his  holding,  or  hav-  mayor,  and  the  form  thereof  is  prescribed, 
ing  held,  a  public  office,  the  people  within  ^  Opinions  of  Judges,  7  Mass.  525  ; 
the  jurisdiction  of  such  office  are  held  in  Same,  15  Mass.  537  ;  Cooley,  Con.st.  Lim. 
law  to  know  —  are  chargeable  with  notice  603  ;  People  v.  Mathewson,  47  Cal.  442 
of — such  ineligibility,  and  votes  given  (1874);  George  v.  Oxford  Township,  16 
for  such  a  candidate  are  of  no  effect,  and  Kan.  72,  80  (1876);  Force  v.  Batavia,  61 
his  highest  eligible  competitor  is  elected.  111.  99  ;  Marshall  v.  Silliman,  61  111.  218; 
Gulick  t>.  New,  14  Ind.  93,  102  (1860),  Wiley  v.  Silliman,  62  IlL  170  ;  Harding 
per  Perkins,  J.  ;  commenting  on  State  v.  v.  R.  I.  &  St  L.  R.  R.  Co.,  65  III.  90 ; 
Swearingen  (case  of  non-residency),  12  People  v,  Santa  Anna,  67  111.  57.  Ante, 
6a.   28 ;    Price  ti.    Baker,    41    Ind.    572  sec.  194. 

(1873) ;  8.  c.  13  Am.  Rep.  346,  where  the  ^  Cooley,  Const.  Lim.  303,  and  cases 

extent  of  this  rule  is  stated  by  Downey,  J.  cited  ;   People   v,   Brenham,   3  CaL    477 

Opinion  of  Judges,   88    Me.,  appendix,  (1851);   People  v.   Fairbury,  51  IlL  149 

where  a  portion  of  the  people  voted  for  a  (1869).     Computation  of  time  of  notiee, 

person  not  in  being.     State  v.  Giles,  1  Queen  v.  Justices,  8  Ad.  &  K  178  ;  Mitch- 

Chand.  (Wis.)  112.  ell  v.  Foster,  9  Dowl.  P.  C.  527  ;  Wareop 

In  England,  candidates  are  previously  v.  Hastings,  22  Minn.  437. 

nominated  and  known,  and  the  votasi  ^ui-  '  Dickey  v,  Horlbat,  5  CaL  848 ;   Pec^ 
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Courts  are  anxious  rather  to  sustain  than  to  defeat  the  popular 
wilLi 


pie  V.  Enigbt  (essentialneas  of  place),  13 
Mich.  424;  Gass  v.  State,  34  Ind.  425 
(1870).  Where  the  legislatiire  provided 
that  the  polls  of  the  different  wards  should 
be  kept  open  nntU  10  o'clock  P.  M.  and 
they  were  closed  at  8  o'clock,  the  election 
was  set  aside.  Pennsylvania  District 
Election,  2  Par.  (Pa.)  526  ;  Clark's  Case, 
lb,  521.  Illegal  adjournment  of  election 
to  a  differetU  place  from  the  one  designated 
in  the  notice.  Commonwealth  v.  Com- 
missioners, &c.,  5  Rawle  (Pa.),  75.  Where 
an  election  is  held  on  a  day  subseqtumt  to 
that  named  in  the  charter,  the  acts  of 
officers  thus  elected  are  valid,  as  respects 
the  public  and  third  persons,  and  cannot 
be  collaterally  inquired  into.  Coles 
County  V.  Allison,  28  111.  487,  dis- 
tinguished from  Uaynes  v.  W^ashington 
County,  19  III.  66,  and  approved  in  Peo- 
ple V,  Fairbury,  51  111.  149  (1869).  As  to 
election  held  on  a  day  prior  to  the  date 
provided  by  law,  see  People  v.  Keeling, 
4  Col.  129.  Title  of  officers  elected  before 
the  legal  incorporation  of  a  place  may  be 
validated  by  the  legislature.  State  v. 
Kline,  23  Ark.  587  ;  post,  sees.  256,  276, 
892,  note. 

It  is  a  canon  of  election  law  that  an 
election  is  not  to  be  set  aside  for  a  mere 
informality  or  irregularity  Vhich  cannot 
be  said  in  any  manner  to  have  affected  tlie 
result  of  the  election.  Commonwealth  v. 
Smith,  132  Mass.  289  ;  Walker  v.  West 
Boylston,  128  Mass.  550 ;  The  Queen  v. 
The  Rector  of  St.  Mary,  I^ambeth,  8  Ad. 
&  E.  856  ;  Begina,ea;  re/.  Walker  t;.  Mitch- 
ell et  aL,  4  Upper  Can.  P.  B.  218  ;  Monk 
Election,  In  re,  32  Upper  Can.  Q.  B.  147  ; 
The  Queen  v.  Plenty,  L.  R.  4  Q.  B.  846  ; 
The  Queen  v.  Ward,  L.  R.  8  Q.  B.  210  ; 
Regina  v.  Cousins,  28  L.  T.  N.  s.  116;  Re- 
gina,  ex  rel.  Harris  v.  Bradbum,  6  Upper 
Can.  P.  R.  808  ;  Regina,  ex  rel  Preston  v, 
Touchbum,  lb,  844  ;  Shaw  v.  Thompson, 
L.  R.  8  Ch.  Div.  238  ;  People  v.  Cook, 
14  Barb.  (N.  Y.)  259 ;  Clifton  v.  Cook,  7 
Ala.  114  ;  Truehart  v,  Addicks,  2  Tex. 
217;  Dishon  v.  Smith,  10  Iowa,  212;  Atty. 
Gen.  V.  Ely,  4  Wis.  420  ;  State  v.  Jones, 
19  Ind.  356  ;  People  ».  Higgins,  3  Mich. 
238 ;  Qorham  v.  Campbell,  2  Cal.  135 ; 


Taylor  v,  Taylor,  10  Minn.  112 ;  Bourland 
V,  Hildreth,  26  Cal.  161  ;  Day  v.  Kent,  1 
Oreg.  123  ;  Piatt  v.  People,  29  111.  54  ; 
Ewing  u.  Filley,  43  Pa.  St.  384  ;  Howai-d 
V.  Shields,  16  Ohio  St.  184 ;  McKiiiney  v. 
O'Connor,  26  Tex.  5  ;  Sprague  v.  Norway, 
31  CaL  173;  Fry  v.  Booth,  19  Ohio  St  25. 
But  where  it  appears  that  the  irregularity 
is  of  such  character  and  of  such  magni- 
tude that  it  may  have  affected  the  result, 
the  election  ought  to  be  set  aside.  Hack- 
ney Election,  31  L.  T.  N.  8.  69  ;  Wood- 
ward  V.  Sarsons,  L.  R.  10  C.  P.  743  ; 
Mather  v.  Brown,  L.  R.  1  C.  P.  Div. 
596  ;  Johnson  v.  Lambton,  40  Upper  Can. 
Q.  B.  297  ;  Harrison's  Municipal  Manual, 
4th  ed. 

"  If  rioting  takes  place  to  such  an  ex- 
tent that  ordinary  men,  having  the  ordi- 
nary nerve  and  courage  of  men,  are  there- 
by prevented  from  recording  their  votes, 
the  election  is  void  by  the  common  law, 
for  the  common  law  provides  that  an  elec- 
tion should  be  free  in  the  sense  that  all 
persons  shall  have  an  opportunity  of  com- 
ing to  the  poll  and  voting  without  fear  or 
molestation."  Nottingham,  In  re,  1  CM. 
&  H.  245  ;  Stefford,  In  re,  lb,  234  ;  Drogh- 
eda.  In  re,  lb,  252.  The  freedom  of  elec- 
tions is  of  the  utmost  importance.  Any 
attempt  to  interfere  with  the  electors 
in  the  peaceable  and  quiet  exercise  of 
their  rights  or  to  improperly  influence 
them  against  their  judgment  or  desire 
is  a  crime ;  and  in  addition  to  the  ordi- 
nary punishment  of  the  crime  of  bribery 
of  an  elector  it  is  a  constitutional  pro- 
vision in  many  States  that  whoever 
shall  be  convicted  of  the  crime  shall  for- 
feit the  right  to  any  office  of  profit  or 
trust  under  the  State.  McCrary,  Elec- 
tions, sec.  432. 

1  Skerritt's  Case,  2  Par.  (Pa.)  516; 
Boileau's  Case,  2  Par.  (Pa.)  505  ;  Carpen- 
ter's Case,  2  Par.  (Pa.)  537  ;  New  Orleans 
V,  Graihle,  9  La.  An.  573 ;  Clifton  v. 
Cook,  7  Ala.  114;  People  v.  Cook,  14 
Barb.  (N.  Y.)  269  ;  8  N.  Y.  67 ;  Regina 
V,  Touchbum,  6  Upper  Can.  P.  R.  344  ; 
United  States  v.  Memphis,  97  U.  S.  284, 
approving  text.  The  rule  as  therein  stated 
is  regarded  by  Mr.  Justice  CooUy,  as  "  an 
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§  198  (137).  Snbjeot  illaatratecl.  —  Thus,  an  inaccurate  designa- 
tion of  the  name  of  the  office  voted  for,  —  as,  for  example,  "  Police 
Justice,**  instead  of  "Police  Magistrate"  (the  term  used  in  the 
statute),  —  will  not  render  the  votes  invalid,  where  the  legis- 
lative provisions  make  clear  the  intention  of  the  voters  in  thus 
casting  their  ballots,  —  to  which  intention  effect  should  be  given.^ 
But  if  a  specific  number  of  ofl&cers  only  can  be  chosen, — for  ex- 
ample, fotcr,  —  ballots  containing  the  names  of  more  than  four 
persons  for  the  office  in  question  must  be  rejected.  Any  other 
doctrine  might  result  in  giving  the  elector  two  votes.  There 
are  usually  two  competing  tickets,  and  if  an  elector  can,  in  the 
case  supposed,  cast  a  ballot  containing  Jive  names,  he  may  one  of 
eigfU,  and  thus  vote  (if  he  chooses  to  insert  the  names)  for  both 
tickets.^ 


eminently  proper  one,  and  to  famish  a 
very  satisfactory  test  of  what  is  essential, 
and  what  not,  in  election  laws.*'  Const. 
Lim.  618.  See,  also,  as  to  charter  elec- 
tions and  returns,  Heath,  In  re,  3  Hill 
(N.  Y.),  42,  63;  People  v,  Stevens,  5  Hill, 
616  ;  Morgan  v,  Quackenhush,  22  Barb. 
(N.  Y.)  72.  Courts  will  not  enjoin  muni- 
cipal elections  unless  the  power  and  right 
to  do  so  plainly  exist.  Smith  v.  McCar- 
thy, 56  Pa.  St.  359  ;  post,  sec.  308,  note. 
liie  legislature  may  ratify  the  title  to  an 
office,  in  which  case  it  cannot  be  questioned 
on  quA)  voarrarUo,  People  v.  Flanagan,  ^% 
N.  Y.  237  (1876).  Acts  of  officers  defario, 
post,  sees.  221,  note,  256,  276,  763,  note, 
892,  note  ;  compensation  or  salary  of  offi- 
cers de  facto.  Samis  v.  King,  40  Conn. 
298  (1873). 

1  People  9.  Matteson,  17  111.  167 
(1855). 

'-*  People  V.  Loorais,  8  Wend.  (N.  Y.) 
396  (1832);  People  v.  Seaman,  5  Denio 
(N.  Y.),  409  ;  State  v.  Griffey,  5  Neb.  161 
(1876).  Where  only  one  vacancy  exists, 
votes  given  for  two  persons  jointly  are 
thrown  away.  Rex  v.  Mayor  of  Leeds,  7 
Ad.  k  E.  963 ;  and  in  this  case  it  was 
held  that  a  third  candidate  chosen  by  a 
single  regular  vote  was  elected  ;  but  as  to 
votes  being  thrown  away,  see  supra,  sec. 
196.  Where,  by  an  erroneous  construction 
of  the  act,  an  election  has  been  held  for 
but  one  councillor,  instead  of  two,  tha 
candidate  second  on  the  poll  cannot  have 
a  mandamus  to  admit  him  to  the  office. 


Regina  v.  Hoyle,  H.  L.  1855,  cited  in 
Rawl.  on  Corp.  65,  note.  His  remedy  is, 
by  mandamus,  to  have  a  new  election  held 
for  councillor,  or  (if  the  office  be  filled)  by 
a  qua  warranto.  lb.  The  noting  papers 
(corresponding  in  function  to  the  Ameri- 
can ballot,  except  that  it  is  to  be  signed 
by  the  voter  and  openly  voted)  must  dis- 
tinguish between  different  classes  of  candi- 
dates ;  -  and  hence  where  an  election  of 
four  councillors  had  taken  place  on  the  Isfc 
of  November,  three  of  whom  were  to  sap- 
ply  ordinary  vacancies,  and  one  an  extra- 
ordinary vacancy,  but  no  distinction  had 
been  made  between  them  in  the  notice  of 
election,  in  the  voting  papers,  or  in  pub- 
lishing the  names  of  the  persons  electedt 
the  election  was  irregular  and  void.  Re- 
gina V.  Rowley,  3  Q.  B.  143 ;  8.  C.  in  Ex- 
chequer Chamber,  6  Q.  B.  668.  See  sec 
47,  Municipal  Corporations  Act,  and  also 
7  Will.  IV.  and  1  Vict.  chap.  IxxviiL  sec 
11.  Patterson,  J.,  says:  "There  is  no 
objection  to  the  votes  all  being  given  on 
the  same  paper,  if  a  proper  distinction  were 
made."  Regina  v.  Rowley,  supra;  and 
see  Reg.  t\  Winchester,  7  Ad.  k  £.  215. 
By  the  English  Municipal  Corporations 
Act  of  1835,  sec.  32,  the  voting  paper  is 
required  to  contain  "the  Christian  and 
surnames  of  the  persons  for  whom  the 
burgess  votes,  with  their  respective  places 
of  abode,  such  voting  paper  being  previ* 
ously  signed  with  the  name  of  the  barge* 
voting  and  the  name  of  the  street  in  which 
the  property  for  which  he  appeaiB  to  be 
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§  199  (138).  XSffeot  of  niegal  Votes  being  received.  —  Receiving 
illegal  or  improper  votes  will  not  alone  vitiate  an  election.  It  must 
be  shown  afl&rmatively,  in  order  to  overturn  the  declared  result,  that 
the  wrongful  action  changed  it  This  rule  applies  to  corporation 
elections  as  well  as  others.^ 

§  200  (139).  Special  Tribunal  to  decide  Election  Contests  for 
Municipal  Offices.  —  A  constitutional  provision  that  the  judicial  power 
of  the  State  shall  be  vested  in  a  supreme  court  and  inferior  courts, 
does  not  disable  the  legislature,  in  creating  municipal  corporations, 
from  providing  that  the  city  council  shall  he  the  judge  of  the  election 
of  its  mayor,  members,  and  other  offvcers,  and  from  prohibiting  the 
ordinary  courts  of  justice  from  inquiring  into  the  validity  of  the 
determination  of  the  city  counciL^ 

rated  is  situate."    In  constraction  of  this  of  valid  votes,  the  coancil  should  send  the 

section,  it  is  held  that  the  Christian  name  matter  hack  to  the  people."     Ante,  sec. 

of  the  penon  voted  for  need  not  be  writ-  196,  and  note. 

ten  out  in  full ;  the  contraction  ordinarily         ^  Mayor,  &c.  v.  Moi-gan,  7  Martin,  La. 

used  is  sufficient.    Regina  v.  Bradley,  3  (n.b.)  1 ;  9  lb,  (k.  s.)  881  (1828);  tti/Vo, 

E.  &  £.  634.     But  it  seems  that  an  initial  sees.  202,  note,  235,  note,  244,  250,  note, 

letter  only  would  not  be  sufficient.     lb.  While  the  duty  and  power  in  the  city 

Though  it  would  be  in  the  signature  of  the  council  to  adjudicate  or  decide  cannot  be 

voter.    Regina  v,  Avery,  18  Q.  B.  576  ;  delegated  to  a  committee,  it  is  competent 

Regina  v.  Tart,  1  £.  &  £.  618.     ''Places  for  the  council  to  appoint  a  committee  to 

of  abode  "  held  to  mean  places  of  resi-  take  testimony  and  to  report  the  same  and 

dence,  not  of  business.     Regina  v.  Ham-  the  facts  to  the  council  for  its  action  there- 

mond,  17  Q.  B.  772 ;  arUe,  sec.  195 ;  Re-  on.     Salmon  v.  Haynes,  50  N.  J.  L.  97 

gina  V,  Deighton,  5  Q.  B.  896  ;  Dav.  &  (1888).     In  Wammacks  v.  HoUoway,  2 

M.  682.  Ala.  31  (1841),  a  shrievalty  contest,  it  was 

The  Ballot  Act  of  1872,  now  embraced  denied  that  it  was  within  the  constitu- 

in  the  Municipal  Cor])oration8  Act  of  1882,  tional  power  of  the  legislature  to  deprive  a 

prescribes  the  form  of  the  ballot  papers,  party  claiming  a  public  of^ce  of  fJie  right 

and  these  are  required  to  be  furnished  by  to  a  Jury  trial  by  making  the  summary  or 

the  Mayor.  extra-judicial  method  conclusive.     And  to 

1  Murphy,  In  re,  7  Cow.  (N.  Y.)  158  this  effect  was  the  opinion  of  two  of  the 
(1827);  People  v,  Cicotte,  16  Mich.  283  judges  in  The  People  «.  Cicotte,  16  Mich. 
(1868);  First  Parish  v,  Steames,  21  Pick.  283.  Since  elections  to  offices  are  not  in 
(Mass.)  148  ;  Judkius  v.  Hill,  50  N.  H.  the  nature  of  contracts,  there  does  not 
140  (1870)  ;  Johnston  v.  Charleston,  1  seem  to  be  any  substantial  reason,  in  view 
Bay  (S.  C),  441  (1795).  In  this  last  case  of  the  plenary  authority  of  the  legislature 
the  city  council  was  specially  authorized  over  offices  and  officers,  to  doubt  its  power, 
to  judge  of  elections  of  corporation  officers,  in  the  absence  of  special  constitutional  re- 
and  the  court,  respecting  a  contest  before  striction,  to  provide,  prospectively,  by  a 
the  council,  said :  "  If  the  bad  votes  be  de-  general  act,  the  mode  in  which  contests 
ducted  from  the  highest  candidate,  and  he  shall  be  determined.  See  Govan  v.  Jack- 
still  has  a  majority,  his  election  is  good  ;  son,  32  Ark.  553  (1877);  State  v,  Fitzger- 
but  if,  after  such  deduction,  the  next  can-  aid,  44  Mo.  425  (1869);  Ewing  v,  Filley, 
didate  has  an  equal  or  greater  number  of  48  Pa.  St.  384  ;  Commonwealth  v.  Leech, 
votes  than  the  other,  and  it  is  doiibtfiU  44  Pa.  St.  832  ;  Cooley,  Const.  Lim.  276  ; 
which  candidate  had  the  greatest  number  lb.  623,  624,  note  ;  Smith  u.  New  York, 
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§  201  (140).  Bame  snbjeot  —  Where,  by  the  charter,  the  council 
are  authorized  to  provide,  by  ordinance,  a  fecial  tribunal  before 
which  contested  municipal  elections  shall  be  tried^  and  to  provide 
the  mode  of  procedure,  it  may  pass  such  ordinance  after  an  election 
has  been  held,  and  authorize  it  to  determine  contests  arising  out  of 
a  previous  election.  After  such  determination,  qtto  warranto  will 
lie  against  the  party  who  was  unsuccessful  before  the  local  tribunal, 
if  he  continue  to  claim  and  exercise  the  ofl&ce.^ 

§  202  (141).  Jurlsdiotion  of  the  Courts  of  Law.  —  Cominon  law 
courts  of  general  and  original  jurisdiction  have  the  admitted  power 
to  inquire  into  the  regularity  of  elections,  corporate  and  others,  by 
qv4)  warranto,  or  an  information  in  that  nature,  and,  in  certain  cases^ 
by  mandamus.  It  is  not  unusual  for  charters  to  contain  provisions 
to  the  eflFect  that  the  common  council  or  governing  body  of  the  muni- 
cipality "  sh/ill  be  the  judge  of  the  qualifications^*  or  "  of  the  qtudifioar 
tions  and  election  of  its  own  numbers/*  and  of  those  of  the  other 
ofl&cers  of  the  corporation.  What  eflFect  do  such  provisions  have 
upon  the  jurisdiction  of  the  superior  courts?  The  answer  must 
depend  upon  the  language  in  which  these  provisions  are  couched, 
viewed  in  the  light  of  the  general  laws  of  the  State  on  the  subjects 
of  contested  elections  and  quo  warranto,^  The  principle  is,  that  the 
jurisdiction  of  the  court  remains  unless  it  appears  with  unequivocal 
certainty  that  the  legislature  intended  to  take  it  away.  Language 
like  that  quoted  above  will  not  ordinarily  have  this  eflTect,  but  will 
be  construed  to  aflford  a  cumulative  vr  primary  tribunal  only,  not  an 
exclusive  one.    A  provision  that  no  court  should  take  cognizance  of 

37  N.  Y.  518;  People  v.  Mahaney,  18  the  charter  makes  tbe  council  the  jadges  of 
Mich.  481 ;  Steele  v,  Martin,  6  Kan.  430 ;  the  election  or  qualification  of  its  mem- 
State  V.  Lewis,  51  Conn.  113 ;  WiUiam-  hers,  the  power  expires  urith  the  council 
son  V,  Love,  52  Tex.  335  ;  Seay  v.  Hunt,  which  admits  the  member ;  the  question 
55  Tex.  545.  If  the  charter  provides  that  cannot  be  opened  by  a  subsequent  councU. 
"the  common  council  shall  be  the  judge  Doran  v.  De  Long,  48  Mich.  552  ;  infrot 
of  the  election  and  qualifications  of  its  own  sec  204,  note.  Qiiorum  of  council,  pott^ 
members,  and  shall  have  the  power  to  de-  sec.  278  et  seq, 

termine  contested    elections,"  its  action         ^  State  v.  Johnson,  17  Ark.  407  (1856), 

under  and  pursuant  to  this  power  is  final  (mayoralty  contest).    See  poet,  chap,  xxi., 

and  not  subject    to  review.      People  v,  quo  warranto, 

Harshaw,  60  Mich.  200.  ^  Text  quoted  and  approved  in  Kendall 

When  a  city  charter  makes  the  common  v,  Camden,  47  N.  J.  L.  (18  Yroom)  64. 

council  the  final  judges  of  the  election  of  The  decision  of  a  city  council  as  to  the 

aldermen,  mandamus  will  not  lie  to  com-  eligibility  of  a  member  is  not  reviewable  in 

pel  them  to  reinstate  one  whom  they  had  a  proceeding  by  quo  warranto.    Seay  v- 

excluded  without  a  proper  hearing  on  the  Hunt,  55  Tex.  545.     See  ante,  sees.  SOOw 

merits.     People  v,  Fitzgerald,  41  Mich.  2;  201 ;  post,  sees.  255,  note,  892. 
Alter  V.  Simpson,  46  Mich.  138.     Where 
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election  cases  by  quo  warranto,  etc.,  would  doubtless  be  sufficient  to 
divest  the  jurisdiction  of  the  judicial  tribunals.  And  so,  in  general, 
of  a  provision  that  the  council  should  have  the  sole  or  the  final  power 
of  deciding  elections.^ 

1  Heath,  In  re,  8  HiU  (N.  Y.),  42,  52,  (Ey.)  538  ;  Wammacks  v,  Holloway,  2 
and  cases  cited  by  Coweny  J.,  who  is  of  Ala.  81  (1841)  (shrievalty  contest);  Hum- 
opinion  that  no  mere  negative  words,  and  mer  v.  Hummer,  8  O.  Greene  (Iowa),  42; 
that  nothing  less  than  express  tDcrds,  wiU  Macklot  v.  Davenport,  17  Iowa,  879  ; 
oust  the  supervisory  jurisdiction  of  the  Gass  v.  State,  84  Ind.  424  (1870);  State  v. 
courts.  Infra,  sees.  204,  note,  205,  note.  Marlow,  15  Ohio  St.  114 ;  distinguished. 
The  amended  charter  of  a  city  provided  ELane  v.  People,  4  Neb.  509  (1876);  post, 
"  that  the  board  of  councilmen  shaU  be  chapters  on  Quo  Warranto,  Mandamus, 
the  fiwU  judges  of  the  election  returns,  and  Remedies  against  lUegal  Corporate 
and  of  the  validity  of  elections  and  quali-  Acts.  Action  of  board  of  caiivassers  is  not 
fications  of  its  own  members."  Park,  J.,  conclusive  of  the  right  of  the  party  to  an 
says  :  "  The  statute  in  question  was  clearly  ofSce,  though  it  may  deprive  him,  in  the 
intended  to  apply  to  cases  of  this  kind,  first  instance,  of  a  commission  or  certifi- 
It  makes  the  common  council  of  the  city  cate.  Quo  warranto  lies  notwithstanding 
final  judges  of  the  election  returns  and  the  determination  of  the  board  of  canvas- 
qualifications  of  its  members.  By  the  use  sers,  on  which  full  investigation  may  be 
of  the  word  '  final '  the  legislature  intended  had.  State  v.  Governor,  1  Dutch.  (N.J.) 
to  divest  the  superior  court  of  jurisdiction  881  (1856);  State  v.  The  Clerk,  lb.  854  ; 
in  such  cases,  and  make  the  common  coun-  People  v.  Kilduff,  15  111.- 492  ;  Cooley, 
oil  the  sole  tribunal  to  determine  the  legal-  Const.  Lim.  628,  and  cases  cited  ;  Hadley 
ity  of  the  election  of  its  members."  Sel-  v.  Mayor,  88  N.  Y.  608  (1865);  Anthony 
lick  V.  Common  Council,  &c.,  40  Conn.  359  v.  Halderman,  7  Kan.  50  (1871). 
(1873);  citing,  inter  alia.  Commonwealth  Conformably  to  the  vieios  expressed  in 
V.  Baxter,  35  Pa.  St.  268 ;  Commonwealth  the  text  it  has  been  decided  by  the  Su- 
V.  Leech,  44  Pa.  St.  882 ;  Lamb  v.  Lynd,  preme  Court  of  Pennsylvania,  that  the 
44  Pa.  St.  886  ;  Commonwealth  v.  Meeser,  right  given  to  city  councils  to  be  the  Judges 
44  Pa.  St.  841 ;  People  v.  Witherell,  .14  of  the  qualification  of  their  own  members 
Mich.  48 ;  0*Docherty  v.  Archer,  9  Tex.  "  in  like  manner  as  each  branch  of  the 
395.  In  Linegar  v,  Bittenhouse,  94  111.  -  legislature,"  does  not  preclude  the  juris- 
208,  and  Oregon  v,  McKennon,  8  Oreg.  diction  of  the  courts  to  try  the  question  of 
485,  the  rule  referred  to  in  the  text  is  qualification  by  quo  warranto,  though  the 
cited  and  applied.  In  California,  when  opinion  of  the  profession  seems  to  be  other- 
the  charter  of  a  city  provides  that  the  wise,  and  it  was  otherwise  held  in  the 
common  council  "  shall  judge  of  the  qual-  court  below.  Commonwealth  v.  Allen,  70 
ifications,  elections,  and  returns  of  their  Pa.  St.  465  (1872). 
own  members,"  the  council  possesses  the  ex-  A  special  remedy  given  by  statute  is  cu- 
eltistpe  authority  to  pass  on  the  subject,  mutative,  and  not  exclusive  of  the  ordinary 
and  the  courts  have  no  jurisdiction  to  in-  Jurisdiction  of  the  courts,  unless  such  be 
quire  into  the  qualifications,  elections,  or  the  manifest  intention  of  the  statute.  At- 
retums  of  members  of  the  council  People  tomey-General  v.  Corporation  of  Poole,  4 
V.  Metzker,  47  Cal.  524  (1874).  See,  in  Mylne  &  Cr.  17,  overruling  2  Keen,  190  ; 
support  of  the  text,  Grier  v.  Shackelford,  see,  also,  Attorney-General  v.  Aspinwall, 
Const.  Bep.  642  ;  State  v,  Fitzgerald,  44  2  Mylne  &  Cr.  618.  And  hence  a  breach 
Mo.  425  (1869);  Commonwealth  v.  Mc-  of  a  public  trust  by  a  municipal  corpora- 
Cloekey,  2  Bawle  (Pa. ),  869  (two  judges  tion  is  held,  in  England,  to  be  cognizable 
dissenting);  Strahl,  In  re,  16  Iowa,  869  in  chancery,  notwithstanding  a  special  ap- 
•(1864);  State  v.  Funck,  17  Iowa,  865  peal  be  given  in  the  particular  matter 
(1864);  Kane  v.  People,  4  Neb.  509  to  the  lords  of  the  treasury.  lb.  Parr  v. 
(1876)  ;  Bateman  v.  Megowan,    1  Met.  Attorney-General,  8  CL  &  F.  409  ;  Atto^ 
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§  203  (142).  Same  subject.  —  Agreeably  to  the  rule  just  stated,  a 
clause  in  the  charter  of  a  municipal  corporation,  that  the  city  coun- 
cil "  shall  be  the  judges  of  the  election,  returns,  and  qualifications  of 
their  own  members,  and  of  all  other  officers  of  the  corporation,"  was 
held  by  the  Supreme  Court  of  Delaware  not  to  oust  the  Superior  Court 
of  the  State  (invested  with  the  usual  powers  of  the  King's  Bench)  of 
its  superintending  jurisdiction  over  corporations,  and  it  was  declared, 
if  the  council  should  erroneously  decide  that  a  person  duly  elected 
by  the  people  to  an  office  was  not  qualified  to  hold  it,  a  mandamus 
might  issue  commanding  them  to  admit  him  to  the  office.^ 

ney-G«iieral  v.  Corporation  of  Litchfield,  requires  the  board  to  proceed  by  a  certain 

11  Beav.  12U ;  see  chapter  on  Remedies  day,  is  unauthorized.     State,  ex  rd.  Blox- 

against  Illegal  Corporate  Acts,  post,  sec.  ham  v.  State  Board  of  Canvassers,  13  Fla. 

910.  55  (1869).      Equity  will  not  interfere,  by 

Jurisdiction  and   powers  of  courts  of  injunction,  to  restrain  persons  from  cxet' 

chancery,    A  court  of  chancery  has  no  ju-  cising  the  ftinctions  of  public  offices  on  the 

risdiction  to  enjoin  the  holding  of  an  elec-  ground  of  the  want  of  binding  force  in  the 

tion  by  the  people,  and  a  writ  issued  for  law  under  which  their  appointments  were 

that  purpose  is  void,    and  disobedience  made,  but  will  leave  that  question  to  be 

thereof  will  not  subject  a  party  to  punish-  determined  at  law.     Sheridan  v.  Colvin, 

ment  as  for  a  contempt  of  court.     Darst  v.  78  111.  237  (1875).     In  this  case  it  was 

People,  62   111.   306    (1872);   Walton  v,  sought  to  enjoin  the  city  council  from  en- 

Develing,  61  111.  201  (1871).     As  to  juris-  forcing  an  ordinance  on  the  sole  ground 

diction  of  federal  courts  of  equity  in  re-  that,   if  the  ordinance  was  enforced,  it 

spect  of  State  or  municipal  offices,  see  Re  would  deprive  the  complainants  of  the 

Sawyer,  124  U.  S.  200  ;  post,  sees.  205,  functions  of  offices  which  they  held  in  the 

255,  275,  890,  906,  note.    Courts  of  equity  city ;  and  it  was  held  that  a  court  of 

have  no  inherent  power  to  try  contested  chancery  had  no  jurisdiction.     lb.    Infra, 

elections,  and  have  never  exercised  it  ex-  sees.  245,  255,  275,  and  note.   Jurisdiction 

cept  in  cases  where  it  has  been  confen^d  in  equity  over  contested  county  seat  elec- 

by  expi'ess  enactment  or  necessary  impli-  tions  in  Illinois.     Dickey  v.  Reed,  78  111. 

cation  therefrom.     Dickey  v.  Reed,  78  111.  261   (1875);  Shaw  v.   Hill,   67   lU.    455 

261  (1875).     Where  an  election  was  held  (1873). 

in  a  city  on  the  question  of  whether  the  T?ie  expenses  of  a  municipal  eledim 
municipality  should  become  incorporated  mnst  be  borne  by  the  municipality,  and 
under  the  general  incorporation  act  for  not  in  whole,  or  in  part,  by  the  county ; 
cities  and  villages,  and  a  writ  of  injunction  but  to  a  bill  by  resident  taxpayers  to  re- 
was  issued  out  of  the  Circuit  Court  enjoin'  strain  the  city  from  paying  the  election 
ing  the  hoard  of  canvassers  from,  canvassing  officers  for  their  services,  such  officers  are 
the  returns  and  declaring  the  result,  it  was  necessary  parties.  Bingham  v.  Camden, 
held  that  the  Circuit  Court,  unaided  by  29  N.  J.  Eq.  (2  Stew.)  464  (1878);  Butcher 
statute  and  exercising  jurisdiction  only  ac-  v.  Camden,  lb,  478  ;  post,  sec  911  et  seq, 
cording  to  the  general  usage  and  practice  ^  State  v,  Wilmington,  8  Harring. 
of  courts  of  equity,  had  no  power  to  issue  (Del.)  294  (1840);  8.  p.  State  v,  Fitzger 
the  writ ;  that  it  was  utterly  void  ;  that  aid,  44  Mo.  426  (1869).  So  in  Iowa, 
the  canvassers  were  not  bound  to  obey  it,  where  the  city  charter  provided  that  the 
and  could  not  be  punished  for  contempt  council  should  be  "  the  judge  of  the  elec- 
for  refusing  to  do  so.  lb.  An  injunction  tion  and  qualifications  of  its  own  mem- 
restraining  a  board  of  canvassers  from  pro-  bers,"  but  no  ordinance  had  been  passed 
ceeding  to  canvass  and  certify  the  result  of  prescribing  any  method  of  trial,  it  wif 
an  election  until  the  further  order  of  the  held  that  the  Toere  provision  in  the  ekarttr 
judge  granting  the  same,  where  the  statute  did  not  preclude  a  contestant  from  a  resort 
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§  204  (143).  Same  subjeot.  —  Where  the  legislative  intent  is  clear 
tJiat  the  action  of  the  council  in  contested  election  cases  shall  bejinal, 
the  court  will  not  inquire  into  election  frauds,  since  the  council  is 

the  judge  of  this  matter  as  of  others  pertaining  to  the  election; 
but  the  courts  wiU  inquire  whether,  in  point  of  law,  there  was  an 
office  or  vacancy  to  be  filled.^ 

§  205  (144).  Bpeolal  Btatutory  Juriadiotion  held  to  exclude  Qao 
'Warranto. — Where,  by  statute,  the  returns  of  all  municipal  elections 

to  an  information  in  the  nature  of  a  quo  jndgea  ;  but  the  council,  when  sitting  as  a 

warranto.     State    v.    Funck   (mayoralty  tribunal  to  judge  of  the  election  of  uem- 

contest),  17  Iowa,  865  (1864).     In  a  pre-  hers  of  their  body,  may  go  behind  the  re- 

▼ious  case  the  same  court  decided  that  turns  and  inquire  into  the  fact  as  to  who 

under    a    charter    making    the    council  is  elected.      State  v,  Rahway,  33  N.  J.  L. 

"judges    of   the    election,    returns,    and  111   (1868).     Under  specif  charter  the 

qualifications  of  their  own  members,"  it  declaration  and  decision  of  the  council  as 

was  competent  for  the  council  to  pass  a  to  who  are  elected,  held  essential  to  a 

general  ordinance  providing  for  the  trial  complete  election.     People  v.  North,  72 

of  contested  elections  of  city  officers,  and  N.  Y.  124  (1878);  People  o.  Crissey,  91 

making  the  council  the  tribunal  for  the  N.  Y.  616.     A  charter  provision  making 

trial  of  the  same,  such  an  ordinance  being  the  board  of  aldermen  the  judge  of  the 

consistent  with  the  general  laws  of  the  election,  &c.,  of  its  own  members,  "subject, 

State,  which,  in  providing  special  tribu-  however,  to  the  review  of  any  court  of  com.' 

nala   for   contesting   State,   county,   and  petent  Jurisdiction,"  held  not  to  oust  the 

township  offices,    omitted    to   make  any  courts    of  jurisdiction  or  prevent  them 

special  provision  for  contested  elections  to  from    entertaining   original    proceedings. 

munici|Md  offices.     Strahl,  In  re,  16  Iowa,  People  v.  Hall,  80  N.  Y.  117  ;  McYeany 

869  (1864)  (mayoralty  contest).     See  sec.  v.  Mayor,  &c.  of  New  York,  80  N.  Y.  185, 

202,  note.     He  Sawyer,  124  U.  S.  200.  where  the  charter  provided  that  the  city 

^  Commonwealth  v.  Leech,  44  Pa.  St.  council  should  "be  the  judges  of  the  elec- 

882  (1863);  Commonwealth  v.  Meeser,  lb,  tion  and  qualification  of  their  own  mem- 

841.    Construction  of  words  making  the  hers,*'  withoiU  indicating  an  intention  to 

number  of  members  of  the  council  from  wake  their  action  final,  it  was  held  that 

a  ward  depend  upon  "  the  list  of  the  taxa-  the  jurisdiction  of  the  courts  to  try  the 

ble  inhabitants."    lb, ;  People  v.  With-  question  of  such  an  election  was  not  ex- 

erell,  14  Mich.  48 ;  Tom  pert  v,  Lithgow,  eluded.    State  v.  Gates,  85  Minn.  385  ; 

1  Bush  (Ky.),  176  (1866).  an/^  sees.  202,  and  note,  255,  note.    When 

Pending  legal  proceedings,  the  court,  a  council,  being  by  charter  the  sole  judge 

in  favor  of  the  officer  apparently  entitled,  of  the  election  of  its  iflembers,  has  investi- 

enjoined   the  adverse  claimant  from    at-  gated  and  seated  a  member,  it  cannot  re- 

tempting  to  take  possession  of  the  office,  open  the  matter  and  order  a  second  investi- 

Ewingt;.  Thompson,  43  Pa.  St.  384  (1862);  gation.     Eendell  v,  Camden,  47  N.  J.  L. 

Kerr  v,  Trego,  47  Pa.  St  16,  292  (1864),  (18  Vroom)  64;   supra,   sec.  200,   note  ; 

noted,  infra,   sec.  275.     Ante,  sec.  202,  infra,   sec.   205,  note.      And  where  the 

note  ;  infra,  sec.  255,  note.     Certificate  of  charter  provided   for  cantering  elections 

election  is  the  prima  facie  written  title  to  before  the  Judge  of  the  Circuit  Court,  who 

office,  and  remains  so  until  regularly  set  was  empowered  "to  pronounce  judgment 

aside  or  annulled.     lb. ;  post,  sec.  275  ;  in  the  case  according  to  the  facts,"  it  was 

People  V,  Thatcher,  55  N.  Y.  525  (1874).  held  that  his  judgment  was  conclusive, 

The  council,  as  board  of  canvassers,  can-  and  admissible  in  evidence  in  an  action  to 

not  investigate  the  legality  of  an  election,  recover  the  office.     Davidson  v.  Wood* 

bat  are  concluded  by  the  returns  of  the  ruff,  68  Ala.  856. 
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were  declared  to  be  ''  subject  to  the  inquiry  and  determination  of 
the  Court  of  Common  Pleas  upon  the  complaint  of  fifteen  or  more 
voters  tiled  in  said  court  within  twenty  days,  and  the  court,  in 
judging  of  such  elections,  was  directed  to  proceed  upon  the  merits 
thereof,  and  determine  finally  concerning  the  same  according  to  the 
laws  of  the  Commonwealth,"  this  was  held  to  exclude  the  remedy 
by  quo  warranto  and  all  common-law  remedies  as  to  matters  which 
might  have  been  investigated  in  the  special  mode  prescribed  by 
the  statute.  The  opinion  was  expres^d  that  the  judgment  of  tlie 
Common  Pleas  was  final;  that  it  could  not  be  revei-sed  by  quo 
warranto  or  in  any  other  collateral  manner;  and  that  even  a 
cei'tiorari  would  enable  the  appellate  court  to  examine  only  the 
regularity  of  the  proceedings  of  the  Common  Pleas,  but  not  to 
examine  the  case  on  its  merits  as  disclosed  in  the  evidence.^ 

1  Commonwealth  v,  Garrigaes,  28  Pa.  held  that  the  judgment  of  the  county  comt 
St.  9  (1857) ;  Commonwealth  v,  Baxter,  could  not  be  revised  either  upon  appeal  or 
85  Pa.  St.  268 ;  Commonwealth  v.  Leech,  certiorari,  and  was  final.  O'Docherty  r. 
44  Pa.  St.  332 ;  foUowed  and  approved.  Archer,  9  Tex.  295  (1852).  The  special 
State  r.  Mario w,  15  Ohio  St  114;  see  mode  provided  by  law  for  contesting  elec- 
£wing  V.  Filley,  48  Pa.  St.  886  ;  Lamb  v.  tions  must  be  followed.  Dickey  v.  Reed, 
Lynd,  44  Pa.  St.  836.  Ellison,  In  r^  20  78  111.  261  (1875) ;  post,  chap.  xxii. 
Gratt.  (Va.)  10,  29  (1870),  commenting  The  Constitution  of  Ohio  requires  the 
on  Commonwealth  v.  Garrigues,  aupra.  General  Assembly  '<to  determine  by  law 
Function  and  powers  of  common  councU  before  what  authority,  and  in  what  man- 
as  election  canvassers.  Morgan  v.  Quack-  ner,  the  trial  of  contested  elections  shaU 
enbush,  22  Barb.  (N.  Y.)  72.  A  city  be  conducted  ;"  and  accordingly  a  specific 
council,  under  authority  ' '  to  canvass  re-  mode  of  contesting  elections  in  that  State 
turns,  and  determine  and  declare  the  re-  was  provided  by  statute ;  and  this  mode 
suit "  of  elections  to  municipal  ofiices,  was  held  to  exclude  the  common-law  mode 
exhausts  its  power  when  it  has  once  legally  by  proceedings  in  quo  warranto,  and  the 
canvassed  the  returns  and  declared  the  result  to  bind  the  State  as  well  as  individ- 
resu/^,  and  it  cannot  at  a  subsequent  meet-  uals.  State  v,  Marlow,  15  Ohio  St  114 
ing  make  a  re-canvass    and  reverse  its  (1864). 

prior  determination.     Hadley  v.  Mayor,  In  South  Carolina  it  was  held,  where 

83  N.  Y.  603  (1865),  stipra,  sec  204,  note,  the  legislature  had  authorized  managers 

The  rule  stated  in  the  text  (sec  202),  that  of   elections   "to    hear  and    determine" 

the  original  or  superintending  jurisdiction  cases  of  contested  elections,  without  mak- 

of  the  superior  courts  should  not  be  held  ing  any  provision  for  an  appeal,  or  any 

to  be  taken  away  by  any  language  which  reference  in  the  act  to  proceedings  by  quo 

does  not  expressly,  or  by  unequivocal  im-  warranto,  that  their  decision  was,  with- 

plication,   show  this    to    have  been  the  out  any  express  statutory  declaration  ta 

legislative  intention,   is  a  salutary  one,  that  effect,  final  and  conclusive,  and  that 

but  seems  in  some  cases  not  to  have  been  courts  had  no  control  over  it     Grier  v. 

very  strictly  observed.     In  Texas,  where  Shackelford,    3    Brevard    (S.    C),     491 

the    statute   conferred  upon  the  county  (1814)   (Nott,   J.,   dissenting)  ;    foUowed^ 

court  the  power  to  determine  contested  in  The  State  v.  Deliesseline,  1  McOntL 

elections  of  county  officers,  and  gave  no  (S.  C),  52  (1821)  (two  judges  dissenting), 

right  to  appeal,  it  was  considered  to  be  the  See   State  v,  Hnggins,  Harper,   Law,   9^ 

policy  of  the  statute  to  secure  an  early  (1824).     But  note  remarks  of  Evans,  J., 

determination  of  such  disputes,  and  it  was  in  State  v,  Cockrell,  2  Rich.  Law  (S.  C.)^ 
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§  206  (145).  Power  to  oreate  and  appoint  Mnnioipal  Offioers.  — 
At  common  law,  municipal  corporations  may  appoint  ojfficerSy  but 
only  such  as  the  nature  of  their  constitution  requires.  The  right  of 
electing  such  officers  as  they  are  authorized  to  have  is  incidental  to 
every  corporation,  and  need  not  be  expressly  conferred  by  charter. 
The  power  of  appointing  officers  is,  at  common  law,  to  be  exercised 
by  the  corporation  at  large,  and  not  by  any  select  body,  unless  it  is 
so  provided  in  the  charter.  The  powers  of  corporate  officers  proper 
at  common  law  are  very  limited,  extending  only  to  the  administra- 
tion of  the  by-laws  and  charter  regulations  of  the  corporation.^ 

§  207  (146).  Power  to  oreate  Offloes.  —  In  this  country  the 
charter  or  constitution  of  the  corporation  usually  provides  with  care 
as  to  all  the  principal  offic&i'Sy  such  as  mayor,  aldermen,  marshal, 
clerk,  treasurer,  and  the  like,  and  prescribes  their  general  duties. 
This  leaves  but  little  necessity  or  room  for  the  exercise  of  any  im- 
plied  power  to  create  other  offices  and  appoint  other  officers.^    It  is 

6,  who,  speaking  of  the  snbeequent  Bay  (S.  C),  441  (1795).  But  the  city 
act  of  1839  (requiring  the  managers  to  council,  in  order  to  determine  a  contest 
hear  and  determine  the  validity  of  the  for  a  municipal  office,  cannot  swear  the 
election,  and  providing  that  their  "de-  individual  voters  to  compel  them  to  de- 
cisions shall  he  final  *'),  says  :  "  I  take  it  clare  for  whom  they  voted.  This  is  an  in- 
to be  clear  that  the  validity  of  an  election,  quisitorial  power  unknown  to  the  prin- 
in  all  cases,  must  (under  the  act),  in  the  first  ciples  of  our  government,  and  of  danger- 
instance,  be  decided  by  the  court  of  manag-  ous  tendency.  lb.  See,  also.  People  v. 
ers  duly  authorized  according  to  law.  Pease,  27  N.  Y.  81  ;  People  v.  Thaoher, 
All  questions,  whether  of  law  or  fact,  must  55  N.  Y.  525  (1874);  People  v.  Cicotte, 
be  submitted  to  this  tribunal.  Their  deci-  16  Mich.  283  ;  Cooley,  Const  Lim.  604- 
sions,  on  questions  of  fad^  must  neces-  606.  £lection  contests  for  office  will  not 
sarily  be  final,  as  no  appeal  is  given  ;  but  be  determined  on  Juxheas  corpus  (Strahl, 
I  do  not  mean  to  say  that  their  errors  of  In  re,  16  Iowa,  369),  nor  in  general  on 
law  may  not  be  connected  by  certiorari,  or  bill  in  equity,  Hagner  r.  Heyberger,  7 
such  of  the  prerogative  writs  as  may  be  Watts  &  S.  (Pa.)  104  ;  but  see  Kerr  ». 
best  suited  to  the  case."  Accordingly,  Trego,  47  Pa.  St  292  ;  supra,  sec.  202^ 
where  an  election  within  the  act  had  not  note  ;  po^  sec.  275  ;  Hughes  v,  Parker, 
been  contested  before  the  managers,  the  20  N.  H.  58  ;  Cochran  r.  McCleary,  22 
court  refused  leave  to  file  an  information  Iowa,  76  (1867)  ;  lU  Sawyer,  124  IJ.  S. 
in  the  nature  of  a  quo  toarranto.  It  was  200,  and  chapter  on  Corporate  Meetings, 
afterwards  stated,  by  a  distinguished  judge  post,  also  chap.  xxii.  post.  But  as  to 
in  that  State,  that  the  scrutiny  of  muni-  county  seat  contest,  where  fraud  is  alleged, 
cipal  elections,  as  an  incidental  power,  see  Boren  v.  Smith,  47  111.  482. 
belongs  in  the  first  place  to  the  city  coun-  i  Willc.  234,  pi.  598  ;  lb.  297,  pi.  767; 
cil ;  and  if  they  abuse  that  power,  the  lb,  298,  pi.  769  ;  Glover,  220 ;  Vintners 
correction  of  that  abuse  devolves  upon  the  v,  Passey,  1  Burr.  237  ;  Hastings'  Case,  1 
courts  by  information  in  the  nature  of  a  Mod.  24  ;  Rex  v,  Barnard,  Comb.  416. 
quo  umrranto.  Per  (fNeall,  J.,  in  State  «  Where  it  was  manifest,  from  the 
V.  Schnierie,  5  Rich.  Law  (S.  C),  299,  whole  tenor  of  a  city  charter,  that  it  was 
801  (1852)  (quo  toar.  to  test  validity  of  the  intention  of  the  legislature  itself  to 
defendant's  election  as  mayor  of  Charles-  specify  therein  all  the  offices,  and  desig- 
ton).     8.  p.  Johnston  v.   Charleston,   1  nate  all  the  officers  to  be  elected  or  chosen. 

VOL.  I.  — 19 
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supposed,  however,  when  not  in  contravention  of  the  charter,  that 
municipal  corporations  may,  to  a  limited  extent,  have  oa  incidental  to 
express  powers  the  right  to  create  certain  minor  offices  of  a  ministerial 
or  executive  nature.  Thus,  if  power  be  conferred  to  provide  for  the 
health  of  the  inhabitants,  this  would  give  the  corporation  the  right 
to  pass  ordinances  to  secure  this  end,  and  the  execution  of  such 
ordinances  might  be  committed  to  a  health  officer,  although  no  such 
officer  he  specifically  named  in  the  organic  act,  if  this  course  would 
not  conflict  with  any  of  its  provisions.  But  the  power  to  create 
offices  even  of  this  character  would  be  limited  to  such  as  the  nature 
of  the  duties  devolved  by  charter  or  statute  on  the  corporation 
naturally  and  reasonably  required.  The  provisions  of  the  charter  as 
to  time  and  mode  of  election,  the  appointment,  qualifications,  and 
duration  of  the  terms  of  officers,  must  be  strictly  observed.^    Therefore, 

and  to  regalate  the  mode  of  appointment,  is  vacated  **  by  death  or  disability,'*  held 

it  was  held  that  the  city  council  could  not,  to  authorize  appointment  where  a  vacancy 

by  virtue  of  an  inherent  or  implied  power,  is  caused  by  resignation.     State  v,  New- 

create  another  officer,  fix  his  term,  provide  ark,  3  Dutch.  (N.  J.)  185.    Authority  to 

for  his  appointment,  and  clothe  him  with  a  municipal    corporation  to    appoint   an 

the  ]K)wer8  of  a  municipal  officer.  Hoboken  officer   vxia    inferred   from    the  frequent 

V.  Harrison,  1  Vroom  (30  N.  J.  L.),  73  mention  of  the  office  and  its  duties  in  the 

(1862).     It  is  said,  in  the  opinion,  that  charter.   People  v.  Bedell,  2  Hill  (N.  Y.)> 

the  power    to    create   municipal   officers  196 ;  see,  also.  Field  v.   Girard  College, 

should  be  expressly  conferred.      In  New  54  Pa.  St.    233.     Legislative  prohibition 

Jersey,  pound-keepers,  from  a  very  early  to  common  council  against  creating  new 

period,  had  been  public  township  officers,  offi^xs  extends  to  clerks,  but  not  to  janitors 

elected  in  the  same  way  as  other  officers  and  ordinary  servants.    CostcUo  r.  Mayor, 

of  the  township.      Under  these  circum-  &c.  of  N.  Y.,  63  N.  Y.  48  (1875)  ;  Salli- 

stances  it  was  held  that  a  municipal  corpo-  van  v.  Mayor,  &c.  of  N.  Y.,  53  N.  Y.  652. 

ration  other  than,  but  situate  within  the  Power  to  appoint  mar^Ao/ under  charter  of 

township,  could  not,  without  express  au-  East  St.   Louis.     See'  People  v.   Canty, 

thority  therefor,  establish  another  public  55  111.  33.     A  police  judge  is  held  to  be  a 

pound  within  the  limits  of  the  township,  municipal  officer  in  California,     People  v. 

and  prescribe  regulations  and  fees  variant  Henry,  62  Cal.  557.     Police  officers  and 

fh)m  those  prescribed  by  the  general  law  ;  power  to  appoint.     Infra,  sec.  210,  and 

and  it  was  further  held,  that  the  office  of  note.  Where  an  appointment  is  to  be  made 

pound-keeper  could  not  be  considered  as  by  a  city  council,  if  a  quorum  he  present,  a 

one  essential  to  the  business  of  the  corpora-  person  who  receives  a  majority  of  the  votes 

tion  ;  nor  is  a  pound-keeper  one  of  those  cast  will  be  elected  although  a  majority 

subordinate  officere  which  all  municipal  of  the  council  may  abstain  from  voting, 

corporations  may,  as  of  course,  appoint.  Lanntz  o.  People,    118    IlL    187  ;   post. 

It  was,  however,  admitted  by  the  court  sec.  278  et  seq. 

that  where  such  a  corporation  has  power  *  Quoted  with  approval  in  Trow- 
to  do  an  act,  it  has  the  incidental  power  bridge  v.  Newark,  46  N.  J.  L.  (17 
to  appoint  persons  to  carry  it  into  effect  Vroom)  140,  where,  by  charter,  the  ap- 
White  V.  Tallman,  2  Dutch.  (N.  J.)  67  pointment  of  a  prosecuting  attorney  was 
(1856).  Infra,  sec.  210,  note.  Constmc-  committed  to  a  common  council,  but 
tion  of  power  to  appoint  weigh-master,  there  was  no  direction  as  to  the  mode  of 
Hoffman  v.  Jersey  City,  5  Vroom  (34  N.  appointment,  held,  by  a  divided  court; 
J.  L.),  172.    Power  to  appoint  when  office  that  having  chosen  one  person  by  ballot 
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an  ordinance  which  makes  eligible  those  who,  by  the  charter,  are  • 
not  so,^  or  which  abridges  the  term  of  officers,  as  fixed  by  the 
charter,  is  unauthorized  and  void.^    Where  provisions  for  the  elec- 
tion of  municipal  officers  are  made  by  ordinance  in  pursuance  of 
charter  powers,  they  must  also  be  strictly  observed.* 

§  208  (147).  The  Mayor.  —  Every  municipal  corporation  is  pro- 
vided with  an  executive  liead,  usually  styled  the  mayor.  In  the 
chapter  on  Corporate  Meetings  we  will  point  out  the  difference,  in 
some  respects,  between  the  mayor  of  an  old  corporation  in  England 
and  the  officer  known  by  that  name  in  this  country.^  In  both  coun- 
tries the  mayor  is  the  head  officer  or  executive  magistrate  of  the 
corporation ;  but  with  us  it  is  important  to  bear  in  mind  that  all  his 
powers  and  duties  depend  entirely  upon  the  provisions  of  the  charter 
or  constituent  act  of  the  corporation,  and  valid  by-laws  passed  in 
pursuance  thereof,  and  these  vary,  of  course,  in  different  munici- 
palitiea  It  is  usually  made  his  duty,  however,  to  see  that  muni- 
cipal ordinances  are  executed,  and  to  preside  at  corporate  meetings  ; 
and  he  is  frequently  expressly  declared  to  be  a  member  of  the 
council  or  local  legislative  body.  Properly  and  primarily  his  duties 
are  executive  and  administrative,  and  not  judicial  or  legislative. 
But  judicial  duties  are  often  superadded  to  those  which  properly 

the  council  had  exhausted  its  powers  and  (1865)  ;   Vason  v,  Angnsta,  88  Ga.  542 

that  a    subsequent   resolution    declaring  (1868).     Chapter    on    Ordinances,    post, 

another  person  to  be  elected   was  of  no  The  office  of  irtduurer  of  a  municipal  cor- 

effect.      State,    ex  rel,    v.    Barbour,    53  poration  is  not  a  "  civil  office "  within  the 

Conn.  76.  meaning  of  the  provision  of  the  Constitu- 

*  Rex  r.  Mayor  of  Weymouth,  7  Mod.  tion  excluding  the  clergy  from  **  holding 
873  ;  Rex  v,  Bumstead,  2  B.  &  Ad.  699  ;  any  civil  office  in  this  State,  or  from  being 
Rfx  V.  Spencer,  8  Burr.  1827  ;  Kex  v,  members  of  the  legislature."  State  v. 
Chitty,  5  Ad.  &  E.  609.  Ante,  sec.  195.  Wilmington,  8  Harring.  (Del.)  294 
A  city  council  caunot  elect  its  own  mem-  (1840);  see  Commonwealth  v,  Dallas,  3 
bers  when  the  law  provides  that  they  shaU  Yeates  (Pa.),  800.  **  Lucrative  offices,'* 
be  elected  by  ballot  by  the  electors  of  in  the  constitutional  sense,  defined  to  em- 
the  city.  Kearney  v.  Andrews,  2  Stockt.  brace  county  recorder,  commissioner,  town 
( N^.  J.)  70.  Majority  of  council  essential  ship  trustee,  and  supervisor.  Daily  v. 
to  valid  appointment  of  city  treasurer.  State,  8  Blackf.  829 ;  Creighton  r.  Piper, 
State  V,  Patterson,  6  Vroom  (85  N.  J.  L.),  14  Ind.  182  ;  Howard  v.  Shoemaker,  35 
190.  See  Douglass  v,  Essex,  9  Vroom  Ind.  111.  The  office  of  city  councilman 
(38  N.  J.  L.),  214  ;  State  ».  Jersey  City,  is  not  "lucrative"  within  the  prohibition 
2  Dutch.  (N.  J.)  444,  447.  The  appoint-  of  the  State  Constitution  against  the  same 
ment  of  a  person  to  a  city  office  by  a  person  holding  more  than  one  lucrative 
mayor  under  a  law  which  requires  con-  office  at  the  same  time.  State  v.  Kirk,  44 
firmation  by  the  council  gives  the  ap-  Ind.  401  (1878);  8.  c.  15  Am.  Rep.  239.  As 
pointee  no  right  to  the  office  without  such  to  office  of  city  clerk,  Mohan  v.  Jackson, 
eonfirmation  by  the  proper  and  legal  city  52  Ind.  599  (1876). 

ocranciL    People  v.  Weber,  89  111.  847.  •  Saunders  v.  Lawrence,  141  Mass.  880. 

•  Stadler  v.    Detroit,    18   Mich.    846         «  Post,  sec  270  st  mq. 
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appertain  to  the  office  of  mayor,  and  he  is  invested  by  legislative 
enactment  with  the  authority  to  administer  not  only  the  ordinances 
of  the  corporation,  but  also  judicially  to  administer  the  laws  of  the 
State.  1 

§  209  (148).  Same  subjeot  —  The  office  of  mayor  has  long  existed 
in  England,^  and  many  of  its  general  features  have  been  adopted  in 

1  Waldo  V,  Wallace,  12  Ind.  669  tion  of  vjorJes  and  buildings  wi  public 
(1859),  and  growing  out  of  it,  see,  also,  places.  Henderson  v.  Mayor,  3  La.  563. 
Gulick  V.  New,  14  Ind.  93  (1860)  ;  How-  Mayor  may  sanction  an  ordinance  passed 
ard  V.  Shoemaker,  35  Ind.  Ill  (1871);  by  a  common  council,  whose  term  has  ex- 
Reynolds  V.  Baldwin,  1  La.  An.  162  pired.  Elmendorf  v.  £wen,  2  N.  Y.  Leg. 
(1846)  ;  Muscatine  v,  Steck,  7  Iowa,  505  ;  Obs.  85.  Notice  to  mayor,  Nichols  r. 
2  Iowa,  220  ;  Strahl,  In  re,  16  Iowa,  369  ;  Boston,  98  Mass.  39.  Police  and  execu- 
Shafer  V.  Mumma,  17  Md.  331 ;  Luehrman  tioe  power  of  mayor,  Shafer  v,  Mumma, 
V.  Taxing  District,  2  Lea  (Tenn.),  425.  17  Md.  331 ;  Slater  v.  Wood,  9  Bosw. 
Approving  text.  Slater  v.  Wood,  9  Bosw.  (N.  Y.)  15;  Pedrick  v.  Bailey,  12  Gray 
(N.  Y.)15;  a»i^,  chap.  iii.  Morrison  v.  (Mass.),  161;  Nichols  v,  Boston,  98 
McDonald,  21  Me.  550  (1842)  ;  State  v,  Mass.  39.  Alderman  acting  as  mayor, 
Maynard,  14  111.  419  ;  Commonwealth  v.  State  v,  Buffalo,  2  Hill  (N.  Y.),  434. 
Dallas,  3  Yeates  (Pa.),  300  (1801) ;  State  Judicial  power  of  mayor.  See  Municipal 
V.  Wilmington,  3  Harring.  (Del.)  294  Courts,  post;  Prell  v.  McDonald,  7  Kan. 
(1839)  ;  Prell  v,  McDonald,  7  Kan.  426  426 ;  Howard  v.  Shoemaker,  35  Ind.  Ill 
(1871).  This  section  of  the  text  cited  (1871).  Presence  and  functions  of  mayor 
and  followed.  Martindale  v.  Palmer,  52  at  meetings  of  the  council.  See  chapter 
Ind.  411  (1876).  on  Corporate  Meetings,  pos^ 

Power  of  mayor,  in  his  official  name,  to  Liability  of  mayor  in  Upper  Canada  to 
bring  suit  to  prevent  or  restrain  violations  private  actions  in  respect  to  his  official 
of  law  by  other  municipal  officers,  de-  acts.  Fair  v.  Moore,  3  Up.  Can.  C.  P.  484 ; 
clared.  Genois,  Mayor,  &c.  v.  Lockett,  Moran  v.  Palmer,  13  Up.  Can.  C.  P.  450, 
13  La.  545  (1838).  But  queers.  The  528.  Fraud  of  mayor  restrained  and  re- 
mayor  of  a  city  has  no  incidenial  power  to  lieved  against.  Patterson  v,  Bowes,  4 
execute  an  appeal  bond  for  the  corpora-  Grant,  170  ;  lb.  489  ;  post,  sec  910,  note, 
tion  ;  and  such  a  bond  was  regarded  as  *  History  and  nature  of  office  of  mayor. 
not  even  incidental  to  the  power  of  taking  Consult  4  Jacob's  Law  Diet.  264,  265  ; 
an  appeal,  but  must  be  authorized  by  the  2  Toml.  Law  Diet.  540  ;  S  Bouv.  150; 
council.  Baltimore  v.  Railroad  Co.,  21  Spelm.  Gloss.  ''Mayor'*;  Ela  v.  Smith, 
Md.  50  (1863).  A  precept  to  collect  a  5  Gray  (Mass.),  121  (1855);  Achley's Case, 
street  asse.ssment,  signed  by  a  member  of  4  Abb.  Pr.  Rep.  85  (1856) ;  Cochran  v. 
the  council  acting  temporarily  as  president  McCleary,  22  Iowa,  75,  82  (1867)  ;  Nich- 
thereof,  is  void,  when  the  statute  requires  ols  v.  Boston,  98  Mass.  39  ;  Fletcher  r. 
the  signature  of  the  mayor.  Jeffersonville  Lowell,  15  Gray  (Mass.),  103  ;  ante,  sees. 
V.  Patterson,  32  Ind.  140  (1869).  Injunc-  13, 174 ;  post,  sees.  253,  260,  271,  331,  428. 
tion  will  lie  to  restrain  a  sale  on  such  a  The  office  in  England  is  quite  ancient.  In 
precept.  lb.  See  chapter  on  Remedies  1204  King  John  made  the  bailiff  of  King's 
against  Illegal  Corporate  Acts,  post,  Lynn  a  mayor,  with  administrative  pow- 
As  to  nature  and  extent  of  authority  of  era.  The  title  was  a  common  one  as 
mayors  and  other  civil  officers  to  employ  early  as  the  time  of  Bracton. 
force  for  the  prevention  or  suppression  of  Mr.  Norton,  in  his  valuable  "  Com- 
mobs,  riots,  &c,  see -Ela  v.  Smith,  5  Gray  mentaries  on  the  History,  Constitution, 
(Mass. ),  121  (1855),  arising  out  of  the  and  Chartered  Franchises  of  the  CSty  of 
arrest  of  Anthony  Bums  as  a  fugitive  London,**  aay^  that  the  first  ^fecial  grant 
•lave.    Power  of  mayor  to  order  demoli"  of  the  mayoraUy  to  the  city  of  Lcmdon 
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this  countay.  In  a  former  page,  suggestions  have  been  made  in  favor 
of  increasing  the  powers,  dignity,  and  responsibility  of  this  office  as 
a  means  of  ensuring,  under  existing  conditions  in  this  country,  more 
satisfactory  municipal  rule ;  but  the  subject  is  not  sufficiently  con- 
nected with  practical  law  to  warrant  a  more  extended  reference  to  it 
in  a  work  of  this  character.^ 

§  210  (149).    Police  Offloeni ;  Power  to  make  Arrests  upon  View. 

—  The  office  of  a  police  officer  is  not  known  to  the  common  law ;  it 
is  created  by  statute,  and  such  an  officer  has,  and  can  exercise,  only 
such  powers  as  he  is  authorized  to  do  by  the  legislature,  expressly 
or  derivatively.^    He  is  an  officer  of  the  State  rather  than  of  the 

was  made  by  King  John  in  a  charter  dated  244,  and  elsewhere.  He  is  ea;  officio  **  a 
on  the  ninth  day  of  May,  in  the  sixteenth  justice  for  the  borough,"  sec  156.  Mr. 
year  of  his  reign,  A.  d.  1215.  This  charter  Shaw  in  describing  the  workings  of  the  mu- 
declares  that  the  king  has  granted  and  nicipal  system  of  Great  Britain  points  out 
cou6rmed  to  the  barons  of  London  the  the  great  difference  between  the  functions 
right  of  choosing  a  mayor  every  year,  and  and  duties  of  an  English  and  American 
at  the  end  of  the  year  of  removing  him  mayor.  Pol.  Science  Quarterly,  Vol.  IV. 
and  substituting  another,  if  they  will,  or  p.  209,  June,  1889. 
electing  the  same  again.  He  is  to  be  pre-  ^  Ante,  chap.  i.  sec.  13,  and  notes, 
sen  ted  to  the  king,  and  swear  to  be  faith-  ^  Commonwealth  v.  Dugan,  12  Met. 
ful  to  him.  The  use  of  the  word  con-  (Mass.)  233  (1847)  ;  Commonwealth  v. 
Jirmed,  in  this  charter,  shows  that  the  Hastings,  9  Met  (Mass. )  259  ;  ante,  sees, 
name  and  officer  existed  before.  The  first  58,  60.  Where  a  policeman  is  duly  ap- 
eivic  magistrate  had  begun  to  be  called  by  pointed  under  charter  authority  to  or- 
the  name  of  mayor  toward  the  end  of  the  ganize  and  regulate  a  city  watch  and  the 
reign  of  King  Richard.  The  denomina-  general  police  of  the  city,  the  presump- 
tion of  mayoTf  it  is  said  on  the  authority  tion  is  that  he  possesses  the  powers  of 
of  legal  antiquaries,  can  be  traced  to  a  very  ordinary  peace  officers  at  common  law. 
far  date  among  the  Oerman  and  French  Doeringv.  State,  49  Ind.  56  (1874).  In 
nations  of  Europe.  The  chief  governor  of  AfassachuseUs  policemen  are  peace  officers, 
the  town  communities  which  arose  in  and  a  person  who  assaults  or  obstructs 
France  in  the  eleventh  century  was  often  them  in  the  discharge  of  their  duties  is 
styled  the  mayor.  It  is  a  matter  of  his-  indictable,  though  they  have  not  been 
tory  that  in  France,  the  mayor  of  the  pal-  sworn,  the  statute  not  requiring  this. 
ace  was  the  governor  of  Paris,  often  hold-  Buttrick  v,  Lowell,  1  Allen  (Mass.),  172  ; 
ing  sovereign  power,  and,  indeed,  in  time  Mitchell  v,  Kockland,  52  Me.  118,  122. 
usurping  it,  since  it  was  from  one  of  the  In  The  People  t;.  Metropolitan  Police 
mayors  of  the  palace  that  the  family  of  Board,  19  N.  Y.  188  (1859),  growing  out 
Charlemagne  descended.  And  it  is  sug-  of  the  act  to  establish  a  Metropolitan  Po' 
gested  by  Mr.  Norton  that  the  term  lice  District,  it  was  decided  by  a  majority 
•*  mayor,"  familiar  to  the  Normans,  may  of  the  Court  of  Appeals  that,  although  the 
have  been  originally,  though  remotely,  office  was  a  new  one,  yet  the  mode  of  fill- 
derived  from  the  same  source.  Norton's  ing  it  not  being  provided  by  the  Constitu- 
Com.,  pp.  90,  402,  408  ;  see,  also.  Pull-  tion,  it  was  in  the  power  of  the  legislature 
ing's  Laws,  Customs,  &c.,  of  London,  to  confer  it  upon  persons  discharging  sub- 
chap.  iL  16  m.  The  powers  and  duties  of  stantially  the  same  duties  within  a  more 
mayor  are  prescribed  with  particularity  in  limited  territorial  jurisdiction,  and  to  dis- 
the  Municipal  Corporations  Act  of  1882,  pense  with  an  oath  of  office.  See,  also, 
sees.  15,  16,  53,  60,  61,  66,  67,  68,  148,  People  v.  Draper,  15  N.  Y.  532  (1857), 
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municipality  in  which  he  exercises  his  office.*  Where  police  offi- 
cers are,  by  statute,  invested  with  all  the  powers  of  constables,  as 
conservators  of  the  peace,  this  gives  them  authority  to  arrest  upon 
view  intoxicated  persons  while  guilty  of  disorderly  conduct,  or  other 
persons  violating  the  laws,  and  to  detain  them  until  they  can  be 
brought  before  a  magistrate.^    If  such  an  officer  releases  an  intoxi- 


where  the  Court  of  Appeak  held  the  "  Act 
to  establish  a  Metropolitan  Police  District" 
valid ;  approved,  Metropolitan  Board  of 
Health  v.  Heister,  87  N.  Y.  661  (1868)  ; 
McDermott  r.  Metropolitan  Police  Board, 
5  Abb.  Pr.  422  ;  Police  Commissioners  v, 
Louisville,  3  Bush  (Ky.),  597  (18G8) ; 
mUe,  sec  58,  and  notes.  See  People  v. 
Albertson,  65  N.  Y.  60  (1873),  where 
People  V.  Draper,  nipra^  is  limited,  ques- 
tioned, and  distinguished.  Extent  oflegU' 
lative  power  and  control  over  appointment, 
powers,  &c.  of  police,  health,  and  other 
local  officers.  Baltimore  v.  Board  of 
Police  (Baltimore  Police  Act),  15  Md.  376 
(1859)  ;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661  (1868) ;  P^o^r. 
Hurlbut,  24  Mich.  44  (1871)  ;  PoTice 
Comm'rs  v.  Louisville,  above  cited  ;  ail/e, 
sec.  58,  note.  Mode  of  compensation.  Wor- 
cester o.  Walker,  9  Gray  (Mass.),  78. 
Under  authority  to  make  rules  necessary 
to  good  order  and  public  peace,  the  power 
to  appoint  policemen  is  implied.  State  v, 
Sims,  16  S.  C.  486 ;  ante,  sec  207. 

1  Burch  i;.  Hardwicke,  80  Gratt.  24. 
While  a  mayor  under  the  Ck>nstitution 
may  remove  officers  of  a  municipality,  he 
cannot  remove  a  State  officer  though 
elected  or  appointed  by  the  people  of  the 
municipali^  and  paid  by  them  ;  if  the 
mavor  removes  him  from  office  ho  ex- 
ceeds  his  authority  and  is  responsible  to 
the  officer  in  a  civil  action  for  damages. 
lb,  A  police  jvdffe  held  to  be  a  municipal 
officer.  People  v,  Henry,  62  CaL  667. 
A  policeman  of  a  city  is  a  public  officer, 
holding  his  office  as  a  trust  from  the  State^ 
and  not  as  a  matter  of  contract  between 
himself  and  the  city.  FarreU  v,  Bridge- 
port, 45  Conn.  191. 

a  Taylor  v.  Strong,  8  Wend.  (N.  Y.) 
884  (1829);  Bacon,  Ab.  Constable,  C; 
Commonwealth  v.  Hastings,  9  Met.  (Mass.) 
259  (1843);  Prell  v.  McDonald,  7  Kan.  426 
(1871 ).    As  to  power  of  constables  in  such 


cases,  see  1  Hale  P.  C.  587 ;  Hawkins  P. 
C.  Book  II.  chap.  xiii.  sec.  8. 

Authority  to  arrest  upon  view,  and  toithr 
out  warrant.  Where  such  a  course  is  not 
repugnant  to  the  general  law  of  the  State, 
the  proper  officers  of  a  municipal  corpora- 
tion may  be  authorized  to  arrest  without 
warrant,  or  upon  view,  offenders  who 
violate  ordinances  in  the  presence  of  such 
officers.  Bryan  v.  Bates,  15  IlL  87  (1853) ; 
Main  o.  McCarty,  15  UL  442 ;  SUte 
V,  Lafferty,  5  Harring.  (Del.)  491 ;  State  v. 
Sims,  16  S.  C.  486,  post,  sec.  414,  note.  If 
an  offence  is  committed  in  view  of  the 
officer,  he  may  arrest  immediately,  or  as 
soon  thereafter  as  he  can.  Boaz  v.  Tate, 
43  Ind.  60  (1873).  See  chapter  on  Muni- 
cipal Courts,  post. 

Power  to  a  city  corporation  to  make 
ordinances  for  the  security,  or  good  order, 
or  government  of  the  place,  and  to  appoint 
or  elect  officers  to  carry  out  ordinances, 
authorizes  the  appointment  of  city  guards, 
or  police  officers,  or  peace  officers ;  and 
«uch  officen  may  arrest,  without  a  wamnt, 
persons  engaged  in  breaches  of  the  peace. 
City  Council  v,  Payne,  2  Nott  &  McCord 
(S.  C),  475  (1820).  A  city  councU  may 
authorize  arrests  upon  view,  without  war^ 
rant,  for  violation  of  its  by-laws,  when 
not  inconsistent  with  the  general  statutes  or 
policy  of  the  State  (White  r.  Kent,  11 
Ohio  St.  550(1860);  Thomas  v,  Ashland, 
12  Ohio  St  127),  but  not  otherwise. 
Thus,  where  the  city  charter  declared  all 
by-laws  inconsistent  with  the  general  law 
to  be  void,  and  where  the  general  law  did 
not  allow  an  officer  to  arrest  for  a  misde- 
meanor not  committed  in  his  presence^ 
without  a  warrant,  it  was  held  that  an 
ordinance  authorizing  police  officers  to 
make  arrests,  without  a  warrant,  for  vio- 
lation of  ordinances  not  committed  in 
their  presence,  was  void,  and  would  not 
protect  the  officer  against  a  suit  for  tres- 
pass.    Pesterfield  v,    Vickers,   3   Coldw. 
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cated  person,  whom  he  had  arrested  while  conducting  himself  in  a 
disorderly  manner,  upon  his  promise  to  go  directly  home,  he  may 
lawfully  retake  him,  on  his  going  into  a  bar-room  before  he  is  out 
of  the  officer^s  sight;  and  such  arrest  is  justified,  whether  it  be  re- 
garded as  a  recaption  for  the  original  purpose,  or  as  a  new  arrest  for 
disorderly  conduct  still  continuing.^ 

§  211  (150).  The  Subject  iUostrated.  —  Charters  authorizing 
municipal  officers  to  make  arrests  upon  view  and  vnt/totU  procesSy  are 
to  be  viewed  in  connection  with  the  general  statutes  of  the  State,^ 
and  being  in  derogation  of  liberty,  are  strictly  construed ;  lience  an 
officer  making  such  an  arrest,  though  on  the  Sabbath  day,  should,  in- 
stead of  imprisoning,  take  without  unreasonable  delay  the  person 
arrested  before  the  proper  tribunal  and  prefer  a  complaint  against 
him,  as  provided  by  the  statutes  of  the  State.^ 

(Tenn.)  205  (1866).    Further  as  to  arrests ,  way  with  intent  to  commit  a  felony  (Tim- 

on  vUwy   without  information,   and    the  son,  /n  re,  L.  B.  5  Ex.    257  ;   see,  also, 

duty  of   the  officer,  see  Doering  i;.  State,  Jones,  In  re,   7  Ex.   586),   or  in    arrest- 

49  Ind.  56  (1874);  Johnson  v,  Americus,  ing  a  person  for  a  miacUmeanor  without  a 

46  Ga.  80  (1872)  ;  Nealis  v.  Hay  ward,  warrant    (Mathews  v.  Biddulph,  3  M.  & 

48  Ind.  19  (1874);  Boaz  v,  Tate,  43  Ind.  G.  390  ;  Griffin  v.  Coleman,  4  H.  &  N. 

60  (1873);  Smith  v.  Donelly,  66  111.  464  265);  unless  there  be  a  breach  of  the  i)eace 

(1873)  ;    Scircle  v.   Nevis,  47   Ind.   289  in  his  presence  (Timothy  v.  Simpson,  1  C. 

(1874)  ;  Galliard  v,  Laxton,  2  B.  &  S.  M.  &  R.  767  ;  Derecourt  v.  Corbishley, 
863 ;  Codd  v.  Cabe,  L.  R.  1  Ex.  Div.  352;  5  EL  &  B.  188),  or  danger  of  a  renewal  of 
8.  c.  13  Cox,  202  ;  Begina  v.  Chapman,  it  The  Queen  v.  Light,  27  L.  J.  Mag. 
12  Cox,  4.  If  a  private  individual  state  Gas.  1  ;  The  Queen  v.  Walker,  23  L.  J. 
facts  to  an  officer,  who  thf  reupon,  on  his  Mag.  Cas.  123  ;  Pesterfield  v.  Vickers,  3 
own  responsibility,  arrests  a  person,  or  if  Coldw.  (Tenn.)  205.  It  would  seem  that 
a  private  person  procure  a  magistrate  to  a  constable  having  a  warrant  to  arrest  is 
issue  a  warrant  for  taking  a  person,  the  not  bound  to  accept  a  tender  of  the  fine 
imprisonment  is  not  his  act,  and  he  may  and  costs.  See  Amott  v.  Bradley,  23 
show  this  under  the  plea  of  not  guilty.  Upper  Can.  C.  P.  1.  *  Although  police 
Barber  v.  Rollinson,  1  C.  &  M.  330 ;  officers  may  arrest  without  warrant  for 
Stonehouse  v.  Elliott,  6  T.  R.  815  ;  Brandt  crimes,  it  does  not  follow  that  they  have 
r.  Craddock,  27  L.  J.  Ex.  314 ;  Grinham  the  power  to  do  so  in  the  case  of  lesser 
r.  Willey,  4  H.  &  N.  496.  An  officer  is  offences.  Galliard  v,  Laxton,  2  B.  &  S. 
justified  in  arresting  without  a  warrant  361  ;  Regina  v.  Chapman,  12  Cox,  4 ; 
upon  a  reasoiuxble  suspicion  of  a  felony  Codd  v,  Cabe,  13  Cox,  202  ;  8.  o.  L.  R.  1 
having  been  committed,  and  of  the  per-  Ex.  Div.  352. 

son  being  guilty  of  it,  although  no  felony  ^  Commonwealth  v.   Hastings,    supra, 

has  in  fact  been  committed,  and  whether  the  It  follows  that  an  obstruction  offered  by  a 

reasonable  grounds  for  suspicion  are  mat-  third  person  to  the  officer  in  making  such 

ters  within  his  own  knowledge  or  facts  an  arrest  would  be  unjustifiable.    lb, 

stated  to  him  by  another.     Lawrence  v.  *  Supra,  sec.  210,  note. 

Hedger,  3  Taunt.  14  ;  Davis  v.  Russell,  5  *  Low  v,  Evans,  16    Ind.  486  (1868), 

Bing.  355 ;  Beckwith  v.  Philby,  6  B.   &  (action  for  false  imprisonment) ;  Pow  v, 

C.  635  ;  Hogg  v.  Ward,  3   H.  &  N.  417.  Becker,    8  Ind.  475  (1852);  Vandever  v. 

Bat  an  officer  is  not  in  general  justified  in  Mattock,  8  Ind.  479.   The  delay  in  taking 

arresting  a  person  who  frequents  a  high-  the  person  arrested  before  a  magistrate  must 
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§  212    (151).     Mode  of  Election;  Power  over  its  own  Officers. 

—  A  city  council  authorized  to  elect  certain  oflBcers,  may,  where  no 
mode  of  election  is  prescribed,  appoint  them  by  resoltUian,  and  is  not 
bound  to  elect  them  by  ballot ;  ^  and  the  corporation  has  full  con- 
trol, unless  specially  restricted,  over  all  offices  and  officers  existing 
only  under  by-laws.^  A  vote  of  an  authorized  committee  of  a  city, 
electing  their  clerk  to  be  the  city  engineer  for  a  year  from  a  sub- 
sequent day,  duly  recorded,  and  signed  by  him  as  their  clerk,  is 
sufficient  to  take  his  appointment  out  of  the  statute  of  frauds.^ 

§  213  (152).  Presumption  of  due  Appointment.  —  The  same  pre- 
sumptions which  are  applicable  to  acts  of  individuals  are,  in  general, 
applicable  to  acts  of  corporations.  Thus,  if  a  person  acts  notoriously 
as  the  officer  of  a  corporation,  and  is  recognized  by  it  as  such  offi- 
cer, a  regular  appointment  vnll  he  prestcmed,  and  his  acts  will  bind 
the  corporation,  although  no  written  proof  is  or  can  be  adduced  of 
his  appointment.* 


not  be  nnrcasouable.  Johnson  v.  Ameri- 
cus,  46  Ga.  80  (1872).  In  Low  v.  Evans, 
it  was  held  that  there  was  no  authority  in 
the  officer  making  the  arrest  to  imprison 
the  party  arrested  for  an  indefinite  time 
{e,  g.y  fi-om  Sunday  until  the  next  day) 
because  he  might  be  subject  to  a  pen- 
alty, to  be  recovered  in  a  suit  in  the  nature 
of  an  action  of  debt.  If  the  court  is  not 
in  session  the  officer  may  confine  the  per- 
son arrested  untU  he  can  be  brought  be- 
fore the  court,  which  should  be  done  at 
the  earliest  period.  Boaz  v,  Tate,  43  Ind. 
60  (1873)  ;  State  v.  Freeman,  86  N.  C. 
683.  An  intoxicated  person,  arrested  late 
at  night,  may  be  detained  until  the  next 
day  before  being  taken  to  the  court. 
Scircle  r.  Nevis,  47  Ind.  289  (1874). 

1  Low  p.  Comm'rs  of  Pilotage,  R.  M. 
Charlt  (Ga.)  302  (1830),  per  Law,  J.; 
arUCf  sec.  94.  Power  of  council  to  appoint^ 
and  when  it  may  delegate  this  power  to  a 
committee.  People  v.  Bedell,  2  Hill  (N. 
Y.),  196;  Commonwealth  v.  Pittsburgh 
(police  force),  14  Pa.  St.  177  (1850)  ; 
Wilder  V,  Chicago,  26  111.  182  ;  Russell  v, 
Chicago  (coUectore),  22  IIL  286  ;  Trow- 
bridge V.  Newark,  46  N.  J.  L.  (17  Vroom) 
140  ;  ante,  sec.  96. 

*  As  to  plenary  power  and  control, 
when  not  restricted,  of  a  municipal  cor- 
]>OTation  over  offices  and  officers  existing 
only  under  ordinances,  see  People  v.  Con- 


over,  17  N.  Y.  64  (1858) ;  Waldraven  r. 
Memphis  (right  to  abolish  office),  4  Coldw. 
(Tenn.)  431  (1867);  infra,  sec  231; 
Madison  v.  Korbly,  32  Ind.  74,  79  (1869); 
Samis  v.  King,  40  Conn.  298  (1873).  The 
power  to  appoint  implies,  in  general,  the 
pototr  to  rffttwve  the  appointees.  People  t. 
Hill,  7  Cal.  97.  Thus  a  municipal  cor- 
poration appointing  commissioners  in 
cases  of  local  impi-ovements,  may  remom 
them.  People  v.  Mayor,  &c.  of  New 
York,  5  Barb.  (N.  Y.)  43  (1848).  Porf, 
sec.  238  et  seq.  But  in  South  CaroHnOj 
see  Caulfield  v.  State,  1  S.  C.  461  (1869), 
the  exercise  of  the  power  to  appoint  to 
office  is  an  executive,  not  a  legislatiye  act 
Achley's  Case,  4  Abb.  Pr.  36  (1856). 
Power  to  suspend  officer.  Post,  sec  247, 
note.  A  provision  that  the  city  council 
"may**  by  ordinance  provide  for  the 
election,  by  the  qualified  voters,  of  any  of 
the  officers  named  in  the  act,  held  to  leave 
it  to  the  discretion  of  the  city  council 
whether  the  office  of  city  attorney  should 
be  elective  or  not  Ball  v,  Fagg,  67  Mo. 
481. 

>  Chase  v.  Lowell,  7  Gray  (Mus.),  88 
(1856). 

*  Bank  of  United  States  v.  Dandridge, 
12  Wheat  (U.  S.)  64,  70,  where  Mr.  Jus- 
tice Story  cites  many  cases,  establishing 
the  principle  **  that  the  acts  of  artificial 
persons  afford  the  same  presnmptions  as 
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§  214  (153).  Oath  and  Official  Bond.  —  Public  officers  are  usa- 
ally  required  to  take  an  oath  of  office,  and  those  entrusted  with  money 
or  property  are  also  generally  required  to  give  bond  and  sureties  for 
the  faithful  performance  of  their  duties.  In  England  it  is  said  that 
an  oath  of  office  cannot  be  required  to  be  taken  by  a  by-law  when 
none  is  required  by  the  charter.^  But  in  this  country  the  oath  of 
office  is,  in  substance,  only  that  the  officer  will  support  the  Consti- 
tution and  faithfully  perform  his  official  duties.  And  such  an  oath 
may,  doubtless,  be  required  by  ordinance,  to  be  taken  by  every  mu- 
nicipal officer  before  entering  upon  his  office.  Statutes  requiring  an 
oath  of  office  and  bond  are  usually  directory  in  their  nature ;  and 
unless  the  failure  to  take  the  oath  or  give  the  bond  by  the  time  pre- 
scribed is  expressly  declared,  ipso  facto,  to  vacate  the  office,  the  oath 
may  be  taken  or  the  bond  given  afterwards,  if  no  vacancy  has  been 
declared.^ 

the  acts  of  natural  persons/'  Infra,  sec.  Carthy  v.  Chicago,  53  111.  38  (1870).    A 

237,  note  and  cases.     The  doctrine  that  prospective  appointment  to  public  office^ 

not    only   the    appointment,     bat    the  made  by  a  body  which,  as  then  constituted, 

anthority  of  an-  agent  of  a  corporation  may  is  empowered  to  fiU  the  vacancy  when  it 

be  implied  from  the  adoption  or  recogni-  arises,  was  held  to  be  legal  in  the  absence 

tion  of  his  acts  (Angell  &  Ames  Corp.  sec.  of  any  express  statutory  provision  to  the 

284),  was  applied  in  Killey  v.  Forsec,  57  contrary,  and  to  vest  title  to  the  office  in 

Mo.  390  (1874),  to  municipal  corporations;  the  appointee.     State  v.  Van  Buskirk,  40 

and  it  was  held  that  the  failure  of  a  deputy  N.  J.  L.  463.     The  power  of  appointment 

city  engineer  to  file  a  certificate  of  his  to  office,  when  executed  by  the  perform- 

appointment,  as  provided  by  the  charter,  ance  of  the  last  act  made  necessary  in  its 

did  not  vitiate  his  acts.  execution,  is  not  revocable  without  the  con- 

^  Rex  V.  Dean,  &c.,  1  Str.  539  ;  Glover,  sent  of  the  appointee.     lb.     In  England 

805 ;   Willc.  133 ;  Grant,   76.     It  b  the  the  oath  of  allegiance  and  the  judicial 

settled  doctrine  of  the  Supreme  Court  that  oath  are  imperative.     The  Mayor  is  re- 

the  Untied  Stales,   being  a  body  politic,  quired  also  to  take  an  oath  as  Mayor, 

with  a  capacity  to  enter  into  contracts,  may  Munic.  Corp.  Act  1882,  sec.  15;  31  and  82 

within  the  sphere  and  in  the  execution  of  Vict.  chap.  72. 

its  appropriate   powers,   take  bonds  arid        '  Smith    v.   Cronkhite,   8    Ind.   134  ; 

«curt7tM,  which  are  not  prohibited  by  law,  State  v.  Findley,    10  Ohio,  51,  69,   and 

though  such  bonds  and  securities  may  not  cases    cited  ;  State  v.   Porter  (failure  to 

have  been  prescribed  by  any  pre-existing  give  bond  by  city  marshal  in  time),  7  Ind. 

legislative  act.     These,  though  voluntary,  204  ;  Sprowl  v.  Laurence,  33  Ala.  674  ; 

—  that  is,  not  extorted  or  coerced,  — if  Bank  v,  Dandridge,  12  Wheat.  64  ;  United 

taken  for  a  lawful  purpose  and  upon  a  States  v.  Le  Baron,  19  How.  73 ;   s.  c.  4 

good   consideration,    are    valid.     United  Wall.     642 ;     Marbury    v.    Madison,    1 

States  V.  Tingey,  5  Pet.  (U.  S.)  114,  128  Cranch,  137  ;  Launtz  v.  People,  113  111. 

(1831)  ;  approved.  Same  v.  Linn,  15  Pet.  137  ;  Cawley  v.  People  (county  treasurer's 

(U.  S.)  290  (1841);    and  see  Dugan  v.  bond),   95  111.   249  (1880)  ;    Chicago  v. 

United  States,   3  Wheat    (U.  S.)   172;  Gage  (city  treasurer's  bond),  95  111.  593 

United  States  v.  Bradley,  10  Pet   (U.  S.)  (1880) ;  Caskey  v.  Greensborough,  78  Ind. 

843.  Infra,  sec.  216.    Right  of  city  to  re-  233  ;  St.  Helena  v.  Burton,  35  La.  An. 

quire  bond  of  indemnity  from  the  owner,  521.   It  is  no  defence  to  an  action  upon  an 

who  proposes  to  excavate  sidewalk  to  make  official  bond  that  the  oath  required  by  law 

eeUars,  YaaltSy  or    improvements.     Mc-  was  not  taken  within  the  prescribed  time. 


298                                    HUNiaPAL  CORPORATIONS.  §  215 

§215  (154).  Oath  when  a  Condition  Precedent;  Acts  of  de 
facto  Officer.  —  When  the  statute  requires  a  prescribed  oath  of 
ofl&ce  hefore  any  person  elected  " shall  ad  therein"  a  person  cannot 

justify  as  such  officer  unless  he  has  taken  an  oath  in  substantial,  not 
necessarily  literal,  compliance  with  the  law.  Third  parties,  how- 
ever, acting  in  good  faith  with  him  as  such  officer,  are  protected, 
notwithstanding  his  failure  to  take  the  requisite  oath.^ 

lb.     Charter  provision  that  oaths  of  office  mouwealth  v.  City  Council  of  Philadelphia^ 

be  taken  and  subscribed  within  ten  days  is  7  Am.  Law  Reg.   (n.  8.)  362.     £ffect  of 

directory,  and  may  be  complied  with  after  signing  ojicial  bonds  in  blanks  see  Chicago 

that  time.  Kearney  v.  Andrews,  2  Stock t.  v.  Gage  (bond  of  city  treasurer),  95  lU. 

(N.  J.)  70.     In  Aeu;  yorA;  it  is  held  that  598(1880).     Mr.    Justice  /$Ae/<toi»  citet 

a  town  coUector  elect,  in  order  to  qualify  and  reviews  many  of  the  cases  on  this  sub- 

for  the  office,  is  required  by  the  Constitu-  ject.     Butler  v.  United  States,  21   WalL 

tion    to    take  and  subscribe  an   oath    of  272  ;  Dair  v.  United  States,  16  WalL  1. 

office,  and  until  he  has  thus  qualified,  the  Murfree  on  Official  Bonds,  sec.  20  et  seq.^ 

incumbent    may    hold    over.     People  v.  sec.  42,  and  cases. 

McKinuey,  52  N.  Y.  374  (1873).     But  as  i  Olney  v.  Pearce,  1  R.  I.  292  (1850), 

no  time  is  limited  for  taking  such  oath  it  and  authorities  cited  by  Mr.    AngeU  in 

may  be  taken  before  the  office  is  forfeited  note  ;  Riddle  v.  Bedfoixl  County,  7  Serg. 

by  the    neglect  to  execute   the  required  &  Rawle  (Pa.),  392;  Neale  v.  Overseers, 

bond.     2b,    A  towa  may  lawfully  require  5  Watts    (Pa.),  538.     Where  an  officer, 

a  collector  of  taxes  or  other  officer  to  fur-  before  acting,  is  required   to  qualify  by 

nish  sureties  for  the  faithful  discharge  of  taking  an  oath  of  office,  he  has  no  legal 

the  duties  of  his  office.     This  power  is  in-  rigJU,  until  he  qualifies,  to  recover  fees  of 

cidental,  and  need  not  be  express.     If  the  an  incumbent  received  after  the  plaintiff's 

person  chosen  neglects,  or  is  unable,  to  appointment    or  election,   and  before  he 

»  furnish  sureties,  this  amounts  to  a  non-  qualifies.     Thompson    v.    Nicholson,   12 

acceptance  of  the  trust,  although  he  has  Rob.  (La.)  326  (1845).  See  City  v.  Given, 

taken  the  oath  of  office.  Morrell  v.  Sylves-  60  Pa.  St   136  ;  supra^  sec  214,  note  ; 

ter,  1  Greenl.  (Me.)  248.     While  it  is  the  post,  sec.  235. 

duty  of  an  officer  to  perfect  his  title  to  his  If  members  of  a  common  council,  who 
office  by  complying  with  the  directions  of  are  required  by  the  charter  to  be  sworn 
the  law  as  to  taking  oath,  depositing  before  they  enter  on  the  duties  of  their 
bonds,  &c.,  yet  his  failure  to  do  so  is  his  office,are  sworn  before  an  officer  not  author- 
own  wrongful  neglect,  and  is  no  defence  to  ized  to  administer  the  oath,  they  are  stiU 
his  sureties  in  an  action  on  his  official  officers  tie/octo,  and  a  tax  levied  by  them 
bond.  State  v.  Toomer,  7  Rich.  (S.  C.)  is  not  in vaUd,  and  wiU  not  be  set  aside  even 
Law,  216  (1854)  ;  State  v.  Findley,  10  in  a  direct  proceeding.  State  v.  Perkins, 
Ohio,  51  (1840).  The  giving  of  a  bond  4  Zabr.  (24  N.  J.  L.)  409  (1854).  Infra, 
and  having  it  approved  were  held  in  the  sees.  216,  note,  221,  note,  230,  note, 
case  in  judgment  to  be  conditions  precedent  237,  note.  Bond  of  de  facto  officer  bind- 
to  the  right  of  occupying  a  municipal  ing  upon  him  and  his  sureties.  Green  v. 
office.  Howell  v.  Commonwealth,  97  Pa.  Wardwell,  17111.  278;  t9t/hi,sec.216,  note. 
St.  832 ;  post,  sec.  235,  note.  Rule  in  Murfree,  Official  Bonds,  sees.  70,  71.  But 
Virginia,  see  infra,  sec.  220,  note.  this  principle  does  not  apply  where  there 
A  city  council,  whose  duty  it  is  to  decide  is  no  office  de  jure,  Tinsley  «.  Kirby,  17 
upon  the  sufficiency  of  the  sureties  of  a  city  S.  C.  1,  8.  Post,  sec.  276. 
officer,  cannot  refuse  to  do  so  or  postpone  An  act  of  Congress  provided  that  pay- 
its  decision  because  the  title  to  the  office  masters  should,  "previous  to  entering  upom 
is  elsewhere  disputed ;  and  a  mandamus  the  duties  of  their  office,  give  good  and 
will  lie  to  compel  it  to  act  upon  the  suf-  sufficient  bonds,'*  &c.  It  was  held  that  an 
ficiency  of  the  securities  offered.     Com-  appointment  as  paymaster  waa  complete 
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§  216  (155).  Conditioiui  of  offloial  Bond ;  Volontary  and  Com- 
mon-Law Obligationa.  —  The  principle  is  ^ell  settled,  that  official 
bonds  are  valid  if  the  condition  complies  substarUiaUy  with  the  re- 
quirements of  the  statute.  The  exact  form  prescribed  is  not  essen- 
tial unless  made  so  by  the  charter  or  act^  Duties  of  a  nature  and 
character  similar  to  those  belonging  to  the  office  Ynay  be  added  to  it  or 
imposed  upon  an  officer;  and  these  are  held  to  be  within  the  contem- 
plation and  the  liability  of  obligors  upon  the  bond.^   As  such  bonds  are 

when  made  by  the  President  and  confirmed  office  ;  and  this  having  been  done  by  a 
by  the  senate ;  that  the  giving  of  the  bond  general  statate,  the  sureties  on  an  official 
was  a  mere  ministerial  act  for  the  security  bond,  conditioned  as  required  by  the 
of  the  government,  and  not  a  condition  statute,  are  liable  for  their  principal's  de- 
precedent  to  his  authority  to  act  as  pay-  fault  in  reference  to  additional  duties  sub- 
roaster  ;  and  that  a  recital  in  the  bond  of  sequently  imposed,  unless  the  statute  im* 
the  appointment  estops  the  principal  and  posing  such  duties  shows  an  intention 
sureties  to  deny  the  fact.  United  States  that  they  shall  not  be  so  liable.  Morrow 
V.  Bradley,  10  Pet.  (U.  S.)  343  (1836) ;  v.  Wood,  56  Ak.  1.  Infra,  sees.  230,  233. 
and  see,  also,  United  States  Bank  v.  Dan-  In  Orroan  v.  Pueblo,  8  Col.  292,  Uelm^ 
dridge,  12  Wheat.  64.  Sureties  of  muni-  J.,  enumerated  the  following  propositions 
cipal  treasurer  were  estopped  to  show  that  concerning  the  liability  of  sureties  upon 
the  election  of  the  treasurer  was  unauthor-  official  bonds  as  elementary :  "  Pirsl^  that 
ized  because  the  time  of  the  election  had  the  sureties  on  such  bonds  enter  into  con* 
not  been  fixed  and  the  duties  of  the  of-  tract  thereof  with  reference  to  existing 
fice  prescribed  by  ordinance.  Paducah  v,  statutes  on  the  subject,  and  that  therefore 
Cully,  J0  Bush  (Ky.),  323  (1873) ;  and  see  the  law  becomes  a  part  of  the  contract. 
pott,  216  note.  Seeand,  that  the  engagement  or  the  obli- 

^  AUegheny  Ck)unty  v.  Van  Campen,  gation  of  the  surety  cannot  be  extended 

8  Wend.  49(1829);  People  v.  Holmes,  2  beyond  the  j^rict  temu  of  the  bond.  Thirds 

Wend.  281 ;  lb.  615 ;  Fellows  v.  Gilman,  that  when  a  breach  thereof  is  assigned 

4  Wend.  414  ;  Lawton  v,  Erwin,  9  Wend,  and  an  attempt  is  made  to  hold  the  surety, 

233  ;  Cornell  v,  Barnes,  1  Denio,  85.  such  breach  must  be  based  upon  some  q/- 

Bond  without  seals  held  valid  as  a  com-  fieial  misconduct  on    the    part    of   the 

mon-law  obligation.     Board  of  Education  principal." 

V.  Fonda,  77   N.  Y.  350;   8.  p.  U.  S.   v.  So  under  the  laws  of /ndiona,  —  provid- 

Linn,  15  Pet.  290  ;  U.  S.  v,  Hodson,   10  ing  for  the  issuance  and  sale  of  bonds  to 

Wall.    895  ;    Skellinger    r.    Yendes,   12  complete  water-ioorks,—  it  is  the  duty  of 

Wend.  306  ;    Morse  v.  Hodsden,  5  Mass.  the  common  council,  and  not  of  the  city 

818  ;  Thomas  v.  White,   12  Mass.  369;  treasurer,  to  negotiate  and  sell  such  bonds; 

Bank  v.  Smith,  5  Allen,  415.     So  a  bond  but  the  city  treasurer  is  liable  on  his  of- 

without  any  specified  obligee.     Fellows  v,  ficial  bond  for  moneys  received  by  him 

Gilman,  4  Wend.  414.  419.       *  from  the    sale    thereof,    by    whomsoever 

*  Board,  Ac  of  Auburn  v.  Quick,  99  made.     Such  duty  cannot  be  delegated  by 

N.  Y.  138  ;  People  v,  Vilas,  36  N.  Y.  459,  the  council,  by  ordinance  or  otherwise,  to 

and  cases  cited.     Mayor,  &c.  of  New  York  the  treasurer  or  any  other  person.     Under 

V.  Kelly,  98  N.  Y.  467.     See,  also.  Board  an  ordinance  designating  the  city  treasurer 

of  Supervisors  v.  Clark,  92  N.  Y.  391.     It  by   name  as  agent  for  the  sale   of  such 

is  competent  for  the  legislature,  in  exact-  bonds,  his  acts  in  negotiating  such  sales 

ing  official  bonds  and  prescribing  their  con-  are  simply  those  of  an  agent  of  the  common 

ditions,  to  require  that  they  shall  be  con-  council ;  and  he  is  not  liable  on  his  official 

ditioned  for  the  faithful  performance  of  all  bond  for  the  mere  sale,  assignment,  and 

duties  that  may  be  imposed  by  subsequent  delivery  thereof  by  him  pursuant  to  such 

statutes  during  the  officer  s  continuance  in  agency.    In  an  action  on  his  official  bon^ 
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intended  to  secure  the  public  the  courts  do  not  favor  tnei^  technical 
defervcts.    Accordingly,  actions  have  been  sustained  on  bonds  not 
required  by  law,  when  executed  voluntarily,  and  with  proper  con- 
ditions, to  secure  the  performance  of  official  duty.^    And  when  re- 
quired by  law,  bonds  are  good,  as  common4aw  obligations,  though 
they  do  not  conform  to  the  statute,  if  they  contain  no  condition  con- 
trary to  law.    In  such  case  the  obligor  voluntarily  agrees  to  make 
the  obligee  named  a  trustee  for  the  persons  interested  in  the  due^ 
performance  of  the  condition.^    Thus,  an  action  may  be  maintainedJEI:^ 
on  a  bond  given  to  the  "  selectmen "  instead  of  to  the  "  town,"  by^^^^y 
a  town  treasurer^  conditioned  for  the  faithful  performance  of 
duties.*^ 

for  moneys  aUeged  to  have  been  received  there  may  he  no  statute  requiring  cne'^ 

by  him  as  such  treasurer,  an  answer  that  Supervisors  v.  Coffinbury,  1  Mich.  S55 

by  the  terms  of  the  negotiation,  which  was  People    v.   Johr,    22  Mich.    461   (1871) 

approved  by  the  common  council,  the  pro-  Platte viUe  v.  Hooper,  63  Wis.  881.    Thm 

ceeds  remained  in  the  hands  of  the  pur-  fact  that  there  is  already  a  valid  o: 

chaser,  to  be  used  only  as  needed  in   con-  bond  with  solvent  sureties  does  not 

structing  the  water-works,  and  that  the  elude  a  county  court  from  taking  from 

purchaser  had  become  insolvent  while  the  delinquent  county  officer,  by  way  of 

funds  yet  remained  in  his  hands,  —  Held,  curity  for    his  delinquency,  a  bond   an 

to  be  sufficient.     In  such  case,  a  report  by  mortgage  on  real  estate.     Tomer  v,  Clari 

the  treasurer  to  the    council,  as   to  the  Co.,  67  Mo.  248  (1878). 

condition  of  the  fund,    charging  himself         Municipal  corporations    may   m 

with  funds  remaining  in  the  hands  of  the  official  bonds  of  pubUc  officers  when  in' 

purchaser,  —  Held,  not  to    estop  him    to  ested  therein.     State,  &c.  v,  Norwood,  1^  -^^ 

deny  his  liability.     State  v,  Hauser,   63  Md.   177    (1858).     In  an  action  on  th»- 

Ind.   155  ;  as  to  liability  for  misapplica-  official  bond  of  an  officer  appointed  by 

tion  of  funds,  see  Robinson  v.  State,   60  municipal  corporation,   reciting   the    a 

Ind.  26.  pointment  of  the  principal  as  such 

^  Supra,   sec.  214,   note  ;   Postmaster-  neither  he  nor  his  sureties  can  set  up  th* 

General  v.  Rice,   Gilpin,   554  ;   Montville  invalidity  of  his  appointment  as  a  defen< 

V,  Haughtou,  7    Conn.    543  ;    Common-  to  an  action  for  moneys  collected, 

wealth  r.  Wolbert,  6  Binney,   292 ;  Baby  ken  v.  Harrison,  1  Vroom  (30  N.  J.  L.£    — -)* 

V.  Baby,  8  Upper  Can.  Q.  B.  76.  73  ;  Seiple  v.  Elizabeth,  3  Dutch.  (N.  J—  'K-J-) 

^  Thomas  v.  White,    12  Mass.  869  ;  6  407  ;  supra,  sec.  216,  note.     Sureties  or^c^     ^^ 

Mass.    314;    Kavanaugh    v.   Sanders,    8  official  bond  of  defactomxinicipelo&ceTBT^'^^^^ 

Greenl.    (Me.)  442;   Sweetzer  v.  Hay,    2  liable  for  moneys  collected  by  him;  an-Mi^-^^/* 

Gray,  49,  and  cases    there  cited ;  Smith  this  though  he  held  an  office  which  i^ 

V.  Wingate,  61   Tex.    54  ;   Sutherland  v,  point  of  fact,   the  corporatiou  could  i»<E^'^^*^ 

Carr,  85  N.  Y.   105  ;  Bamet   v.   Abbott,  create.    1  Vroom  (80  N.  J.  L.),  78,  nt,  ' 

53  Vt.  120  (bond  executed  near  the  close  Supra,9ec.  215, note  'tpost,  sees.  221,  no 

of  an  officer's  term  of  office,  but  antedated,  230,  note.  A  surety  in  an  official  bond  of 

to  cover  the  entire  term,  held  good).  See,  officer  whose  term  is  limited  to  a  year,  i.      "•'"^ly 

also,  Fond  du  Lac  v.  Moore,  58  Wis.  170.  not    liable    beyond  the  year,  though  ^'"- *''•' 

*  Sweetzer  v.  Hay,  2  Gray,  49  ;  Horn  officer  continues  by  law  until  a  su 

V.  Whittier,  6  N.  H.  88.     A  bond  given  is  provided.     Dover  v,  Twombly,  42  N. 

by  the  treasurer  of  a  county  for  the  faith-  69  (1860) ;  Chelmsford  Co.  r. 

ful  performance  of  his  official  duties,  to  the  7  Gray  (Mass.),  1  (1856)  ;  Mayor  v, 

board  of  supervisors  of  the  same  county,  2  Harring.  (Del.)  190  (1888)  ;  Begina  a 

is  a  good  and  valid  bond,  notwithstanding  McRae,  5  Upper  Ctai.  P.  R.  809 ;   Monr 
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§  217  (156).  Duration  of  Official  Term;  Power  to  hold  over; 
SngUBh  Statutes  and  Deoiaions.  —  It  was  a  settled  rule  of  law  re- 
specting the  old  corporations  in  England  that  the  office  of  the 
mayor  or  other  head  officer  was  annv^l,  and  absolutely  expired  at 
the  end  of  the  year;  and  that  without  an  express  clause  in  the 
charter,  he  could  not  hold  over  until  his  successor  was  provided. 
The  right,  in  such  case,  to  hold  over  did  not  exist  by  implication, 
and  was  not  an  incident  to  the  office.^    In  some  charters,  however, 

gomery  v.  Haghes,  65  Ala.  201.  A  change  tor,    holding  office  for  three  successive 

in  a  statute  by  which  the  time  for  the  an-  years,  and  giving  a  different  bond  each  year, 

nnal  settlements  of  county  collectors   is  was  delinquent,  and  there  was  no  evidence 

fixed  a  month  later;  and  additional  time  showing  the  time  when  the  deficit  occurred, 

is  allowed  in  which  to  pay  after  settlement,  it  was  held  that  the  loss  should  be  divided 

releases  the  sureties  on  a  coUector's  bond  between  the  three  bonds  in  proportion  to 

executed  before  the  change.  The  effect  is  to  the  sums  collected  during  the  time  for 

postpone  the  State's  right  of  action  against  which  each  bond  was  given.     Phipsburg 

the  collector.  The  miethBt  an  extension  of  v.  Dickinson,  78  Me.  457.    But  in  Cb/t- 

time  given  the  principal  releases  the  surety  fomia,  in  a  similar  case,  it  was  recently 

applies  between  the  State  and  an  individ-  (1887)  held  that,  in  absence  of  evidence 

nal.      State    v.    Roberts,   68    Mo.   234.  to  the  contrary,  the  presumption  is  that 

Sureties  upon  an  official  bond   are   not  the  misappropriation  happened  at  the  end 

liable  for  a  defalcation  of  their  principal,  of  the  last  term,  for  which  the  sureties  on 

occurring  during  a  term  preceding  that  for  the  last  bond  are  liable.     Heppe  v.  John- 

which  the  bond  was  given,    Paducah   v,  son,  78  Cal.  265.     As  to  a  breach  of  an 

Cully,  9  Bush  (Ky),  323  (1872)  ;  Bissell  official  bond,  see  La  Pointe  v.  O'Malley, 

V.  Saxton,  77  N.  Y.  191  ;    Myers  v.  U.  S.  46  Wis.  85. 

1  McLean,  498  ;  Mahaska  v,  Ingalls,  It  is  no  objection  to  the  bond  that  it 
16  Iowa,  81  ;  Townsen<l  v.  Everett,  4  Ala.  was  executed  before  the  appointment  to 
607  ;  U.  S.  V.  Boyd,  5  How.  60  ;  Bruce  office  was  made.  Essex  o.  Strong,  8 
V.  U.  S.,  17  How.  437 ;  Mclntyre  v.  School  Upper  Can.  L.  J.  15  ;  8.  c.  21  Upper  Can. 
Trustees,  8  IlL  App.  77  ;  Arlington  o,  Q.  B.  149.  The  imposition  of  additional 
Merrick,  2  Saund.  403  ;  Overacre  v.  Gar-  taxes  to  those  assessed  at  the  time  of  tak- 
rett,  5  Lans.  156  ;  Rochester  v,  Randall,  ing  the  security  and  the  increase  of  risk 
105  Mass.  295  ;  Bamford  v.  lies,  8  thereby  has  been  held  not  to  violate  a 
Exch.  380  ;  Austin  v.  French,  7  Met.  bond  given  for  the  general  performance  of 
126  ;  Kingston  Ins.  Co.  v.  Decker,  33  duties  and  payment  of  moneys.  Beverley 
Barb.  196  ;  Dedhara  Bank  v.  Chickering,  v.  Barlow  et  al,,  10  Upper  Can.  C.  P. 
3  Pick.  335  ;  Blake  v.  Buffalo,  &c.,  56  N.  178  ;  8.  c.  7  Upper  Can.  L.  J.  117. 
Y.  485  ;  McClusky  v.  Cromwell,  11  N.  Y.  Nor  is  it  a  defence  that  the  money 
593  ;  Miller  v,  Stewart,  9  Wheat.  702  ;  received  by  the  treasurer  was  not  de- 
Stem  p.  People,  96  111.  475  ;  Ooodwine  v.  manded  by  the  government,  which  was 
State,  81  Ind.  109,  where  a  city  trea«5urer  entitled  thereto.  Essex  v.  Park,  11  Up- 
served  two  successive  terms  under  bonds,  per  Can.  C.  P.  473.  Nor  are  irregularities 
with  the  same  sureties  on  ea4:h  bond,  it  was  in  the  mode  of  appointment  a  defence, 
presumed,  in  a  suit  upon  the  second  bond,  Whitby  v.  Harrison,  18  Upper  Can.  Q.  B. 
that,  at  the  time  it  was  given,  he  was  in  603  ;  Whitby  v,  Flint,  9  Upper  Can.  C.  P. 
possession  of  all  the  money  which  he  449  ;  Todd  v.  Perry  et  al,,  20  Upper  Can. 
should  have  had,   if  an  accounting  had  Q.  B.  649. 

been  had,   and  he  and  his  sureties  were  ^  Rex  v.  Atkins,  8  Mod.  12 ;  Rex  v, 

held  liable  therefor.     Bemhard  v.  Wyan-  Hearle,  1  Str.   627  ;    Mayor  of  Durham's 

dotte,  33  Kan.  465  ;  and  see  Hartford  v.  C!ase,  1  Sid.  33  ;  Rex  v.  Thornton,  4  East, 

Francy,  47  Conn.  76.  And  where  a  coUec-  808  ;   Foot  v.  Prowse,  1  Str.  625  ;  8.  a 
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it  was  in  terms  provided  that  the  mayor  or  other  chief  officer, 
though  elected  for  a  year,  should  hold  until  his  successor  was 
chosen.^  When  this  right  existed  it  was  frequently  abused,  by 
neglecting  to  hold  an  election  on  the  charter  day,  by  which  means 
the  officer  continued  his  term.  It  was  this  abuse  that  gave  rise 
to  the  Statute  of  Anne,  which  enacted  "that  no  person  in  such 
annual  office  for  one  whole  year  should  be  capable  of  being  chosen 
into  the  same  office  for  the  year  immediately  ensuing,"  and  imposed 
a  fine  upon  every  such  officer  who  "  should  voluntarily  and  unlaw- 
fully obstruct  and  prevent  the  choosing  of  another  person  to  succeed 
into  such  office  at  the  time  appointed  for  making  another  choice."  * 
Under  the  Municipal  Corporations  Act  the  provision  is  that  the 
mayor  shall  be  elected  each  year,  at  the  meeting  fixed  for  the  ninth 
of  November,  and  shall  "  continue  in  his  office  for  one  whole  year,"  • 
and  by  an  amendment,  until  his  successor  shall  have  accepted  the 
office  of  mayor,  and  made  and  subscribed  the  requisite  oath ;  *  and 
subsequently  the  Statute  of  Anne  above  mentioned  was  repealed, 
as  being  no  longer  necessary.* 

§  218  (157).  Same  subjeot.  —  At  common  law,  the  office  of  an 
alderman,  jurat,  capital  burgess,  or  other  member  of  a  select  body, 
is  a  fraruMse  for  life,  though  by  prescription  or  charter  it  may  be 
limited  to  a  definite  period,  but  the  office  was  so  much  in  the  nature 
of  a  freehold  that  there  was  an  implied  right  to  hold  over,  unless  it 
M^as  otherwise  provided.^  So  with  respect  to  recorder,  town-clerk, 
and  the  like  officers,  the  duration  of  the  office  depended  upon  the 
particular  charter,  but  presumptively  it  was  not  limited,  and  their 
offices  were  so  much  in  the  nature  of  a  freehold  that  if  they  were 
"  eligible  for  a  year  "  and  were  constituted  in  general  terms,  they  did 
not  expire  with  the  year,  but  the  possessors  were  entitled  to  hold 
over  until  others  were  elected.  But  it  was  considered  that  if  they 
were  "  eligible  for  a  year  ordyl'  the  office  ipso  facto  determined  on 
the  expiration  of  a  year.^ 

§  219  (158).  American  Doctrine;  Right  to  hold  over.  —  In  thii 
country,  however,  a  public  office  is  not  considered  as  being  in  the 
nature  of  a  grarvt  or  contract,  and  the  officer,  as  against  the  public, 

8  Bro.   P.  C.  169  ;  Willc.  298  ;  Gloyer,         *  6  and  7  Wm.  IV.  chap.  cv.  sec  4. 

173.  *  8  and  4  Vict.  chap.  xlvlL 

^  lb,;  Rex  v.  Phillips,  1  Str.  894.  *  Rex  v.  Doncaster,  2  Ld.  Baym.  1564; 

^  9  Anne,  chap.  xx.  sec  8.  Foot  v,  Prowse,  suftra, 

•  6  and  6  Wm.  IV.  chap.  Ixxvi.  sec.         "^  Willc  296,  pi.  766  ;  Reg.r.  Durham, 

49  ;    ante,   sec.   85,   and  notes ;  Reg.   v.  10  Mod.  147 ;  Dighton's  Case,   1  Vent 

McGowan,  11  Ad.  &  £.  869.  82. 
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has  no  freehold  or  property  in  the  office ;  and  it  is  almost  an  inva^ 
riable  provision  of  law  that  all  officers  shall  be  elected  or  appointed 
for  a  fixed  and  definite  period.  To  guard  against  lapses,  sometimes 
unavoidable,  the  provision  is  almost  always  made  in  terms  that  the 
officer  shall  hold  until  his  stwcessor  is  elected  and  qualified.  But  even 
without  such  a  provision,  the  American  courts  have  not  adopted  the 
strict  rule  of  the  English  corporations  which  disables  the  mayor  or 
chief  officer  from  holding  beyond  the  charter  or  election  day,  but 
rather  the  analogy  of  the  other  corporate  officers  who  hold  over 
until  their  successors  are  elected,  unless  the  legislative  intent  to  tl^ 
contrary  be  manifested.^  Thus  in  Vermont  it  is  held,  —  there  being 
no  statute  to  the  contrary,  and  such  having  been  the  practice, — 
that  school  officers  elected  at  the  annual  meeting  hold  over  until 
others  are  elected  at  another  annual  meeting,  whether  more  or  less 
than  a  year  from  the  time  of  their  election.^ 

§  220  (159).  Holding  over.  —  The  law  on  the  subject  of  holding 
over  by  corporate  officers  has  been  thus  stated  by  a  learned  American 
judge :  "  Where,  in  the  charter  or  organic  law  of  a  corporation,  there 
is  an  express  or  implied  restriction  upon  the  time  of  holding  office, 
as  that  the  officers  shall  be  annually  elected  on  a  particular  day,  and 
that  they  shall  hold  from  one  charter  (election)  day  till  the  next,  or 
that  they  shall  be  elected  *  for  the  year  ensuing  only,'  in  such  case 
they  cannot  hold  over  beyond  the  next  election  day  or  the  end  of 
the  year."  '    "  But  where,  by  the  constitution  of  the  corporation,  the 

^  People  V.  Rankel,  9  Johns.  147  ;  Slee  149  (1869).     So  in  Connecticut,  an  officer 

V.  Bloom,  5  Johns.  Ch.  366,  878  ;  2  Kent  elected  for  "the  year  ensuing"  is,  in  the 

Cora.   238  ;    Kelsey  v.   Wright,    1   Root  absence  of  any  other  restrictive  provision, 

(Conn.),  83  ;  Smith  v,  Natchez  Steamboat  entitled  to  hold  beyond  the  year,  and  un- 

Co.,  1  How.  (Miss.)  479  ;  Lynch  v.  Lafif-  til  he  is  superseded  by  the  election  of 

land,  4  Coldw.   (Tenn.)  96  ;  South  Bay,  another  person  in  his  place.     McCall  t;. 

Ac.  Co.  V,  Gray,  80  Me.  547  ;  Elmendorf  Byram  Manuf.  Co.,  6  Conn.   428  (1827), 

V,  Mayor,  &c.  of  New  York,  25  Wend,  where  the  authorities  are  reviewed  and  com- 

(N.  Y.)  698 ;   State  v,  Wilson,  12  Lea  mented  on  by  Hosmer,  C.  J.  ;  8.  p.  Cong. 

(Tenn.),  246.     And  see  cases  infra.     For  Soc.  &c.  v,  Sperry,  10  Conn.  200  ;  State  v, 

the  rule  when  officers  resign  to  avoid  service  Fagnn,  42  Conn.  32  (1875);  Wier  v.  Bush, 

of  process,  »ee  post,  sec.  887.  4  Litt  (Ky.)  483.    Where,  by  statute,  an 

«  Chandler  v.  Bradish,   23    Vt.    416  officer  holds  for  a  given  term,  and  "  un- 

(1851).  til  his  successor  is  elected  and  qualified," 

•*  The  better  opinion,"  says  S?iata,  C.J.  he  continues  in  office  until  his  successor 

arguendo,  in  Overseers    of  Poor,  &c.  «.  is  duly  elected  and  qualified,  though  this 

Sears,  22  Pick.  122,  130,  *Ms  that  town  (from    failure    to    elect,    or   from    other 

officers  annually  chosen  hold  their  offices  causes)  be  after  the  expiration  of  the  term, 

until  others  are  chosen  and  qualified  in  Stewart   v.   State,   4  Ind.   396    (1853) ; 

their  place."    School  District  v.  Atherton,  Tuley  v.  State,  1  Ind.  500,   515  ;  Law- 

12  Met.  (Mass.)  105  (1846)  ;  Dow  v.  Bui-  home.  In  re,  18  Gratt  (Va.)  85. 
lock,  13  Gray  (Mass.),  136  (1859).     So         »  Tuley  ».  State,  1  Ind.   (Cart.)  500. 

in  Illinois.    People  v.  Fairbury,  51  III.  502    (1849),  per  Perkins,    J. ;  King   v. 
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officers  are  elected  for  a  term,  and  until  their  successors  are  elected 
and  qualified,  or  where  they  are  elected  '  for  the  year  ensuing/  and 
the  charter  or  organic  law  contains  no  restrictive  clause,  the  oflSceis 
may  contintte  to  hold  and  exercise  their  offices,  after  the  expiration 
of  the  year,  until  they  are  superseded  by  the  election  of  other 
persons  in  their  places."^ 

§  221  (160).  Right  to  hold  over  as  against  the  State.  —  As  again^> 
the  public,  however,  officers  cannot  found  a  valid  title  or  right    €a 

jiayor,   &c.,  6  Yin.  Abr.  296  ;  Corpora-  Hicks  v.  Laoncelot,   1  Rol.   Abr.   51  ^S; 

tion  of  Banbury,    10  Mod.  346  ;  Rex  v.  Bank  v.  Petway,  8  Humph.  (Tenn.)  52^; 

Passmore,    8  Term  R.   199 ;    6  Petersd.  Stewart    v.   State,   4  Ind.   896 ;  Bex         «• 

Abr.   738.      But     whether    a    provision  Poole,    Cas.    temp.      Hardw.     23,     a."^^ 

merely  that  an  officer  shall  "  be  annually  Phillips  r.  Wickham,   1  Paige  Ch. 

elected  on  a  particular  day  "  is  an  implied  were  considered  to  haye  a  contrary 

restriction  that  he  shall  not  hold  over,  ing.     It  was  decided,  in  Beck  v.  Hanaoo'^KB, 

see  the  cases  in  Vtrmoid,   MassachuaeUs^  9  Fost.  (29  N.  H.)  213,  222  (1854),  th:*^^ 

New  York,  Illiruris,  and  Connecticut,  above  where  the  charter  or  incorporating   ^^  ^ 

cited.     The  weight  of  authority  in  this  made  no  provision  for  the  continnanoe        ^ 

country  is  the  other  way.     Where  a  city  corporate  officers  in  office  after  the  expi^r^' 

charter  gave  the  mayor  power  to  hold  until  tion    of  the    term    for  which  they  w^^^ 

his  successor  was  elected  and  qualified,  elected,  they  could  not  hol4   over  ul'^ 

but  denied  this  power  to  the  members  of  others    should  be  chosen  and  qaalifie^c^  '* 

the  city  council  by  providing  that  they  citing  the  opinion  of  Chancellor  Walwor^^ 

should  be  elected  for  a  specified  term,  in  Phillips  v.  Wickham,  1  Paige,  59^  CP; 

**and   no  longer,*'  and  that  their  seats  but  admitting  that  The  People  v.  Rankle 

should  be  vacated  at  the  end  of  such  term,  9    Johns.    (N.  Y.)  147,  and    Trosteea    ^ 

they  cannot  hold  over,   and  their  action,  Hills,  6  Cow.  (N.  Y.)  28,  held  a  difiTere-x^t 

after  the  time  thus  fixed,  is  void,  and  does  view.     In  People  v.  Tieman,  8   Abb.  *r"^' 

not  bind  the  cori)oration.     Louisville  v,  359  ;    s.  c.    30   Barb.    (N.  Y.)    193,  t;^!^ 

Higdon,  2  Met.  (Ky.)  526  (1859).     When  Supreme  Court,  at  special  term,   den^^ 

the  law  is  silent  as  to  the  term,  but  re-  that  the  officer  himself  conld  hold  o"^^ 

quires  an  election  to  be  held  every  two  unless  authorized  by  statute,    though       ^ 

years,  an  officer  holds  over  until  his  sue-  protect  the  public  his  acts  are  sustain ^^^ 

cessor  is  provided.     Cordiell  v.  Frizzell,  See  Cocke  ».  Halsey,   16  Pet.   7X*    L^  *)• 

1  Nev.  130.  holding  a  municipal  office,  under  a  v^h-^^ 

*  Per  Perkins,  J.,  Tuleyu.  State,  1  Ind.  appointment,  is  not  precluded  from  c^cn^^' 

(Cart.)  500,  502  (1849)  (action  on  official  tinning  to  act  thereunder  until  his  so 


bond  against    sureties).     The  Queen  r.  sor  is  elected  and  qualified,  by  the  m ^  •^ 

Owens,  2  E.  &  K  86  ;  Frost  t\  Chester,  5  fact  that  he  has  taken  an  oath  and  fi       ^^ 

E.  &  B.  531  ;  Foot  v.  Prowse,  Sir.  625  ;  an  official  bond  under  an  iUegal  electi^^^  ^' 

Queen  v.  Durham,  10  Mod.  146  ;  King  v.  Forristalf.  People,  8  lU.  App.  470.    Vn^^  -*^ 

Lisle,  Andrews,    168;   McCall  v.  Mann-  the  Constitution  and  laws  of  Virginia,  *f, 

facturing  Co.,  6  Conn.  428  ;  9  Conn.  536;  ficers  mvM  qtuUify  before  the  dayon  wh^:^  ^^ ^ 

10  Conn.  200  ;  17  Conn.   588  ;  Kelsey  v.  their  terms  begin,  and  on  failure  to  do   "^^^^ 

Wright,   1  Root,    83  ;   Wier  v.  Bush,  4  the  offices  are  vacant     In  such  case  t^"     ^ 

Litt.  (Ky.)  429;  Wheeling  r.  Black,  25  incumbents  continue  to perfonn  the <"-* — ^" 

W.  Va.  266  ;  People  r.  Runkel,  9  Johns,  of  the  office  after  the  expiration  of 

(N.  Y.)  147  ;  Vernon  Society  v.  Hills,  6  own  terms  until  their  successors  are  qi 

Cow.  (N.  Y.)  23  ;  Slee  v.  Bloom,  5  Johns,  fied.    Johnson  r.  Mann,  77  Va.  265  ; 

Ch.  (N.  Y.)  366 ;  Pender  v.  King,  6  Vin.  mpra,  sec.  214,  note. 
Abr.   296  ;    2   Kent  Com.   295,  note  b ; 
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hM  over  ypon  their  own  neglect  of  duty.  Therefore,  where  the  char- 
ter made  it  the  express  duty  of  the  trustees  in  office  to  give  notice 
of,  and  themselves  to  hold,  the  anmud  elections,  it  was  held  that  if 
they  omitted  to  discharge  this  duty,  though  inadvertently,  in  con- 
sequence of  which  omission  there  was  and  could  be  no  election,  that 
they  were  not  entitled  to  hold  over,  although  by  the  charter  it  was 
provided  that  they  should  continue  in  office  until  a  new  election 
should  be  made  and  their  successors  should  qualify.^ 

§  222  (161).  Vaoanoies  in  Municipal  OfflOM,  when  fiUed.  —  At 
common  law  there  must  be  a  vacancy  in  the  office  existing  a^  the 
time  of  the  election;  "  for  one  cannot,"  says  Mr.  Willcock,  "  be  elected 
to  a  corporate  office  in  reversion."  *  The  same  doctrine  has  been 
recognized  in  this  country,  and  a  vacancy  must  exist  before  an 
election  to  fill  it  can  be  ordered,^  and  an  election  to  fill  an  antici- 
pated vacancy  is  not  valid  unless  expressly  authorized  by  the  charter 
or  statute  *  Elections,  however,  in  advance  of  the  expiration  of  the 
regular  term  of  the  incumbent  of  an  office,  are  always  provided  for 
and  held,  but  such  cases  are  not  elections  to  vacancies  within  the 
meaning  of  the  rule  under  consideration.  Where  the  charter  pro- 
vides that  in  case  of  the  absence  of  the  mayor  from  the  city,  another 

1  People  ».  Bartlett,  6  Wend.  (N.  Y.)  Biddle   v,  Willard,    10  Ind.    63   (1857)  ; 

422  (1831).     In  such  a  case,  being  tros-  People  v,  Witherell,  14  Mich.  48. 
tees  de  facto,  their  (kU  would  be  good.         ^  Biddle  v.  Willard,  supra.      In  this 

And  their  title  would  also  be  good  except  case  it  was  said,  that  a  resignation  to  take 

when  called  in  question  by  qiuf  warrafUo,  eifect  at  a  fixed  future  time  may,   if  no 

lb.;  Lynch  v,  Laffland,  4  Coldw.  (Tenn.)  new  lights  have  attached,  be  withdrawn, 

96  (1867).     Validity  of  acta  of  officers  de  even  after  acceptance,  by  the  consent  of 

facto.    Ante,  sees.   215,  note,   216,  note,  the  party  accepting  ;  and  under  the  laws 

People  V.  Stevens,  5  Hill  (N.  Y.),  616,  per  of  that  State  it  was  held  that  such  a  res- 

Bratison,  J. ;  People  v,  Runkle,  9  Johns,  ignation  did  not  create  a  vacancy  which 

(N.  Y.)  147  ;    Trustees  v.  Hill,   6  Cow.  would  authorize  an  election  at  a  period 

(N.  Y.)   23;    Plymouth  v.  Painter,    17  prior  to  the  taking  effect  of  the  resigna- 

Conn.  585  ;  Smith  v.  State,  19  Conn.  493;  tion.       See  infra,  sees.   225,  note,  226, 

People  ».  Bartlett,  6  Wend.  (N.  Y.)  422 ;  note. 

State  V.  Jacobs,  17  Ohio,  143  ;  Hinton  t;.  There  is  no  technical  or  peculiar  mean- 
Lindsay,  20  Ga.  746  ;  po5^,*secs.  276,  892.  ing  to  the  word  '*  vacant,"  as  used  in  the 
The  imeotiditional  repeal  of  a  municipal  Constitution.  It  means  empty,  unoccupied, 
charter  abolishes  all  the  offices  under  it ;  so  as  applied  to  an  office  without  an  incum- 
also  does  the  substitution  of  a  new  charter  bent.  There  is  no  basis  for  the  distinction 
having  inconsistent  provisions,  and  not  urged  that  it  applies  only  to  offices  vacated 
providing  for  the  rights  of  officers  under  the  by  death,  resignation,  or  otherwise.  An 
old  charter.  Crook  v.  People,  106  111.  existing  office,  without  an  incumbent,  is 
237.  See  this  case  also  as  to  who  are  "  the  vacant,  whether  it  be  a  new  or  an  old  one* 
city  officers  then  in  office,"  as  used  in  the  Per  Stuart,  J.,  Stocking  v.  State  (vacancy 
Incorporation  Law  of  Illinois.  in  new  judicial  circuit),  7  Ind.  326  (1855); 

*  WiUc.  Corp.  207,  pi.  626 ;  Hob.  150  ;  followed,   Collina   «.    State,  8  Ind.    844 
Skin.  45 ;  Glover,  216.  (1856). 

*  Lindsey  v.   Lnckett,  80  Tex.    516 ; 
VOL.  I.  —  20 
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officer  shall  act  a^  mayor  only  such  an  absence  as  will  render  the 
mayor  unable  to  perform  the  duties  of  his  office  is  intended.^ 

§  223  (162).  Refusal  to  serve  in  Office.  —  It  is  an  established 
commonrlaw  principle  in  England,  that  since  a  municipal  corporation 
is  entitled  to  the  official  service  of  its  eligible  members,  it  may,  by 
virtue  of  its  inherent  or  incidental  power,  pass  a  by-law  imposing 
a  pecuniary  penalty  upon  such  as  refuse,  without  legal  excuse,  an 
office  to  which  they  have  been  duly  elected.*  The  ground  of  this 
doctrine  is  clearly  set  forth  by  Lord  Holt  in  Vanacker^s  Case,  and 
although  all  of  his  reasoning  is  not  applicable  to  our  American 
municipal  corporations,  still  it  is  believed  that  under  the  usual 
general  welfare  clause  or  under  their  incidental  power  to  pass  rea- 
sonable and  necessary  by-laws,  they  would  be  authorized,  where 
such  an  ordinance  did  not  contravene  the  charter  or  statute,  or  public 
legislative  policy  respecting  offices,  to  impose  a  reasonable  fine  for 
refusing  corporate  offices.  In  this  country,  however,  offices  have  not 
usually  been  regarded  as  burdens  to  be  avoided,  but  rather  as  dis- 
tinctions to  be  coveted,  and  hence  there  has  been  little  occasion  to 
call  into  exercise  the  power  of  the  courts,  or  to  test  the  authority 
of  the  corporations  to  enforce  the  undertaking  of  their  offices.  If, 
however,  under  the  charter  or  statute,  or  the  law  or  policy  of  the 
State,  an  officer  has  the  right  to  resign  or  lay  down  his  office  at 
pleasure,  as  is  usually  the  case  with  us,  the  authority  to  impose  a 
fine  for  refusing  to  serve  would  probably  not  exist^ 

^  Detroit  v.  Moran,  46  Mich.  218.  councillor,  auditor,  or  assessor,  or  mayor, 

^  City  of  London  v,  Vanacker,   1  Ld.  to  accept  the  office  or  pay  a  fine  to  the 

Raym.  496 ;    s.  o.  Garth.  482  ;   s.  c.  12  borough  fund.     The  refusal  to  take  .the 

Mod.  272  ;  1  Salk.  142;  Rex  v.  Bower,  2  requisite  oaths  is  a  refusal  of  the  office. 

Dowl.   &  R.  761,  842;  s.  c.  1  Bam.  &  Exeter  v.  Starre,  2  Show.  159.     As  there  is 

Cress.   587  ;  Vintners'  Co.  v.  Passey,   1  a  common-law  duty  to  serve  in  an  office  to 

Burr.    239  ;   Willc    230  ;  Gloyer,    181  ;  which  a  person  has  been  duly  elected,  this 

Grant,  211.  If  of  a  public  and  magisterial  duty  may,  if  the  office  be  sufficiently  itn- 

nature,  the  penalty  for  refusal  may  be  im-  portant,  bo  enforced  by  mandamus,   and 

^osed,  though  the  person  be  also  liable  to  the  payment  of  the  fine  is  not  in  lieu  of 

be  punished  by  indictment,  or,  in  the  dis«  service,  unless  the  statute  or  by-law  re- 

cretion  of  the  court,  by  criminal  informa-  lease  him  from  service   by  treating   the 

tion.     London  v.  Vanacker,  1  Ld.  Raym.  penalty  as  compensstion.    Rex  v.  Bower, 

499  ;  Rex  v.  Grosvenor,  1  Wils.  18  ;  8.  c.  1  Bam.  &  Cress.  685 ;  8.  c.  2  DowL  &  R. 

2  Str.  1198  ;  Rex  v,  Hungerford,  11  Mod.  842  ;  Rex  v.  Leyland,  8  Manle  d  Sel.  184^ 

132, 142;  Rex  v.  Woodrow,  2  Term  R.  Rex  v.  Woodrow,  2  Term  R.   731  ;  post^ 

732 ;  Rex  v,   Whitwell,  5  Term  R.  86  ;  sec.  830.    By  the   above-mentioned  pro^ 

Rex  v.   Leyland,   3  M.   &  S.  184.    The  vision  of  the  Municipal  Corporations  Acfl^ 

Municipal  Corporations  Act  (5  and  6  Wm.  of  5  and  6  Wm.  IV.,  the  fine  is  in  lien  o^ 

IV.  chap.  Ixxvi.  ser.  51,  Munic.  Corp.  Act  the  acceptance  of  the  office.      Grant  oi^ 

1882,   sec    34)    requires    every  qualified  Corp.  222. 
person  elected  to  the  office  of  alderman,         *  See  Willc  188,  pi.  808  ;  Grant,  2S1«r 
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§  224  (163).  Resisnatioii  of  Municipal  Offices. — An  office  must 
he  resigned  either  (fii-st)  expressly,  or  (second)  by  implication.^  If 
the  charter  prescribes  the  mode  in  which  the  resignation  is  to  be 
made,  that  mode  should  of  course  be  complied  with.*-*  Acceptance 
by  the  corporation  is,  at  common  law,  necessary  to  a  consummation 
of  the  resignation,  and  until  acceptance  by  proper  authority,  the 
tender  or  offer  to  resign  is  revocable.'  But  if  the  statute  provides 
that  an  officer  may  resign  at  pleasure  and  that  his  resignation  shall 
take  eflfect  when  filed,  the  principle  just  stated  does  not  apply,  and 
when  his  resignation  is  filed,  he  ceases  to  be  an  officer  *  The  right 
to  accept  a  resignation  is  a  power  incidental  to  every  corporation.* 
It  is  also  a  common-law  principle  that  the  right  to  accept  the  resig- 
nation of  an  officer  is  incidental  to  the  power  of  appointing  him.* 
If  no  particular  mode  is  prescribed,  neither  the  resignation  nor 
acceptance  thereof  need  be  in  writing,  or  in  any  form  of  wordsJ 

222  ;  post,  sec.  226,  note  ;  Gates  v.  Dela-  he  has  qualified  and  become  an  incumbent 

ware    County,    12    Iowa,    405;    United  of  it.     Miller  t;.  Supervisors,  &c.,  25  Cal. 

States  V,  Wright,  1  McLean,  509  ;  Stete  98  ;  Willc.  286. 

&c.  V.  Ferguson,  81  N.  J.  L.  (2    Vroom)  *  Amy  v,   Watertown    (No.   1),     180 

107.  U.  S.  802  (1889),   distinguishing  Badger 

^  Regents  of  Uniyersity  v.  Williams,  9  v.  United  States,  supra.    Post,  sec.  887  a. 

Gill  &  J.  (Md.)  865,  422  (1838)  ;  Willc.  »  Rex  v.Tidderley,  1  Sid.  14  ;  Hazard's 

182,   288  ;  Grant,  268,  246,  no^  e  ;    lb.  Case,   supra.      The  "common    council*' 

221,  222.  may  regulate  resignations  by  by-laws,  and 

'  Willc.  239  ;  Rex  v.  Hughes,  5  Bam.  it  may  accept  resignations,  as  it  represents 

A  Cress.  886,  896  ;  Kex  v.  Mayor  of  Ripon,  the  corporation  at  large.    Rawlinson  (5th 

1  Ld.  Raym.  563 ;  Rex  t;.  Payne,  2  Chitty,  ed.)  817,  note  ;  Staniland  v.  Hopkins,  9 

866  ;  Reg.  v.  Morton,  4  Q.  B.  146.     The  M.  &  W.  178 ;  Willc.  240,  pi.  615. 

statute  may  provide  that  the  officer  shall  •  Van  Orsdall  r.  Hazard,  8  Hill  (N.Y.), 

continue  until  his  successor  is  elected  and  248  ;  asserting,  arguendo,   the  incidental 

qualified,  and  iu  such  case    he  will  not  power  of  municipal  corporations,  as  such, 

cease  to  be  an  officer  merely  by  resigning  to  accept  resignations,  and  approving  the 

80  as  to  be  relieved  from  the  discharge  of  opinion  of    Mr.  Willcock   (Manic.  Corp. 

his    duties   as    such    officer.     Badger    r,  240),  who  observes,   respecting  the  cases 

United  States,  98  U.  S.  599  (1876)  (man-  on  this  subject :  "I  presume  that  a  right 

damus)  ;  Amy  v,  Watertown,  130  U.  S.  to  accept  a  resignation  passes  incidentally 

802  (1889).     See,  further  on  this  point,  with  a  right  to  elect."     See,  also,  Rex  v. 

post,  sec  887.  Tidderley,  1  Sid.  U,   per  Hale,  Ch.    B.; 

*  Reg.  v.  Lane,    2  Ld.  Raym.  1804  ;  Jenning's  Case,  12  Mod.    402 ;    Taylor's 

Rex  V,  Ripon,  supra  ;  Hazard's  Case,    2  Case,  Poph.  138.     The  English  Municipal 

Rol.   11 ;   Jenning's  Case,  12  Mod.  402  ;  Corporations  Act  1882,  sec.  86,  provides 

Rex  V.  Patteson,  4  B.  &  Ad.  9  ;  1  Nev.  &  that  any  "  person  elected  to  a  corporate 

Mann.  612.     The  acceptance  may  be  by  office  may  at  any  time  by  writing  signed 

entry  in  books,  by  vote,  or  resolution,  or  by  him,,  and  delivered  to  the  town-clerk, 

by  treating  the  place  as  vacant  and  elect-  resign  the  office,  on  payment  of  the  tine 

ing  another  to  fill  it,  or  ordering  an  elec-  provided  for  non-acceptance  thereof." 

tion  if  to  be  filled  by  a  popular  vote.  Van  ^  Same  authorities  ;  and  see,  also,  Rex 

Orsdall  v.  Hazard,  8  Hill  (N.  Y.),  248  ;  v.  Ripon,  1  Ld.  Raym.  568  ;  s.  c.  2  Salk. 

State  9.  Ancker,  2  Rich.  (S.  C.)  245.  One  438  ;  Reginav.  Lane,  1  Ld.  Raym.  1304; 

elected  to  an  office  cannot  resign  it  before  Jenning's  Case,  12  Mod.  402 ;  Regina  v. 
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§225    (164).    Implied    Resisnation ;    Inoompatible    Offloe.  •— An 

office  may  be  impliedly  resigned  or  vacated  by  the  incumbent  being 
elected  to  and  accepting  an  incompatible  office.  The  role,  says 
Parke,  J.,  in  a  leading  English  case  on  this  subject,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together,  is  founded  on 
the  plainest  principles  of  public  policy,  and  has  obtained  from  very 
early  times.^  The  principle  applies  not  only  where  the  second  office 
is  the  superior  and  more  important  one,  but  also  where  it  is  not* 
The  rule  has  been  generally  stated  in  broad  and  unqualified  terms, 
that  the  acceptance  of  the  incompatible  office,  by  whomsoever  the 
appointment  or  election  might  be  made,  absolutely  determined 
the  original  office,  leaving  no  shadow  of  title  in  the  possessor,  whose 
successor  may  be  at  once  elected  or  appointed,  neither  quo  warranto 
nor  amotion  being  necessary.^ 

§  226  (165).  Same  subject.  Acceptanoe  of  Resignatton.  —  The 
doctrine  just  stated  is  undoubtedly  true  where  the  acceptance  of  the 
second  office  is  made  by  or  with  the  privity  of  that  authority  which 
has  the  power  to  accept  the  surrender  of  the  first  or  to  amove  from 
it ;  but  "  such  acceptance  does  not  operate  as  an  absolute  avoidance, 
in  cases  where  a  person  cannot  divest  himself  of  an  office  by  his  own 
mere  act,  but  requires  the  concurrence  of  another  authority  to  his 
resignation  or  amotion,  unless  that  authority  is  privy  and  consent- 


Qloucester,  Holt  B.  450  ;  Van  Orsdall  v. 
Hazard,  8  HiU  (N.  Y.),  248,  248  ;  Stote 
V,  Allen,  21  Ind.  516  (1863)  ;  People  v. 
Police  Board,  26  N.  Y.  816  ;  McCunn's 
Case,  19  N.  Y.  188,  distinguished.  Stat- 
Qtory  limitation  on  the  right  to  resign 
before  successor  is  chosen  and  qualified. 
Badger  v.  United  States,  98  U.  S.  599 
(1876);  People  v.  Common  Council,  77 
N.  Y.  503,  approving  text  A  resigna- 
tion made  to  the  officer  who  makes  the 
appointment  vacates  the  office  as  soon  as 
it  is  received  ;  there  is  no  acceptance  neces- 
sary. Gilbert  v.  Luce,  11  Barb.  (N.  Y.) 
91  ;  Olmsted  v,  Dennis,  77  N.  Y.  879. 

"^  Per  Parke,  J.,  Rex  v.  Patteson,  4 
Bam.  &  Adol.  9  (1882)  ;  1  Nev.  &  Mann. 
612  ;  Regents  of  the  University  v.  Wil- 
liams, 9  Gill  &  Johns.  (Md.)  865  (1838); 
1  Kyd,  869-875  ;  State  v.  Butz,  9  8.  C. 
156  ;  People  v.  Hanifan,  96  111.  420. 

By  the  common  law,  when  two  offices 
or  public  trusts  are  incompatible  with  each 
other,  a  person  holding  the  one  is  not  dis- 
qualified to  be  appointed  or  elected  to  the 


other,  but  his  acceptance  of  the  second 
office  is  in  law  an  implied  resignation  of 
the  first,  whenever  it  may  be  resigned  by 
the  mere  act  of  the  incumbent  without  the 
assent  or  concurrence  of  a  superior  author- 
ity. Per  Oray,  C.  J.,  in  Commonwealth 
V.  Hawkes,  128  Mass.  525  (1878).  The 
rule  that  one  vacates  an  office  by  accept- 
ing another  office  incompatible  therewith, 
—  applied  to  a  solicitor's  acceptance  of  the 
office  of  representative  in  Congress.  State 
V,  Butz,  9  S.  C.  156  ;  post,  sec.  427,  note. 

a  Milward  v,  Thatcher,  2  Term  R.  87, 
which  settled  this  point  conclnsivply ; 
Rex  V,  Trelawney,  3  Burr.  1615  ;  Gabriel 
V.  Gierke,  Cro.  £liz.  76  ;  Rex  v.  Godwin, 
Doug.  397,  note  22  ;  Willc.  240,  pi.  617  ; 
Glover,  139. 

•  Gabriel  v.  Gierke,  BUpra;  Verrior  r. 
Sandwich,  1  Sid.  805;  Milward  v.  Thatch- 
er, supra;  Glover,  829;  Willc.  240,  pi. 
617.  Where  a  resiqnatum  is  to  take  effect 
at  a  fvture  day  the  council  may  fill  the 
vacancy  before  that  day.  Leech  v.  The 
State,  78  Ind.  570.    Svipra^  see.  22S»  nota. 
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ing  to  the  second  appointment.''  ^  If  one  holding  an  ofiGice  in  a  cor- 
poration be  by  that  corporation  elected  to  an  incompatible  office, 
this,  of  course,  is  a  consent  on  the  part  of  the  corporation  that  the 
first  office  be  vacated  ;  and  if  the  second  office  be  accepted,  the  first 
is  at  once  and  ipso  facto  determined.  But,  until  acceptance,  the  for* 
mer  office  is  not  vacated.^ 

§  227  (166).  Inoompatible  public  OffloM.  —  The  ndt  under  con- 
sideration  is  not  limited  to  corporate  offices,  but  extends,  both  in  its 
principle  and  application,  to  aU  public  offices.  Thus,  if  a  judge  of 
the  Common  Pleas  accepts  an  appointment  to  the  King's  Bench, 
the  first  office  is  vacated,  since  it  is  the  duty  of  the  one  to  correct 
the  errors  of  the  other.^  Whether  offices  are  incompatible  depends 
upon  the  charter  or  statute,  and  the  nature  of  the  duties  to  be  per- 
formed.^ The  same  man  cannot  be  judge  and  minister  in  the  same 
court,  and  hence  the  offices  are  not  compatible.^     Where  the  re- 

^  Parke,  J.,  Bex  v.  Patteson,  supra.  It  (1864);  see  Lewis  v.  Oliyer,  4  Abb.  Pr. 
has  been  held  in  this  country,  however,  121.  Acceptance  of  au  incompatible  of- 
that  an  incumbent  of  a  public  office  may  fice,  even  under  a  void  election,  puts  an 
lay  it  dovon  at  his  pleasure,  and  that  the  end  to  the  first  office ;  and  the  officer,  on 
officer  to  whom  the  resignation,  by  law,  being  ousted  from  the  second  office,  can- 
is  to  be  made  cannot  forbid  it  or  refuse  not  be  restored  to  the  first.  Hex  v, 
it ;  and  that  when  received  by  such  offi-  Hughes,  5  B.  &  C  886  ;  Rex  v.  Bond,  6 
cer  it  operates  to  vacate  the  office  re-  D.  &  R.  883. 
signed.  Gates  v,  Delaware  County,  12  *  Glover  on  Corp.  189. 
Iowa,  405  ;  United  States  v,  Wright,  1  *  Milward  v,  Thatcher,  supra,  per  BtU' 
McLean,  509.  The  delivery  by  a  city  Z«r,  J.;  People  «.  Carrique,  2  Hill  (N.  Y.), 
engineer,  whose  office  was  elective,  of  a  98,  and  cases  cited ;  Staniland  v.  Hopkins, 
written    resignation    to    the  mayor  and  9  M.  &  W.  178. 

council,  takes  effect  without  any  accept-  IncompaHbilUy  in  offices  exists  where 

ance.     State  v.  Mayor  of  Lincoln,  4  Neb.  the  nature  and  duties  of  the  two  offices 

260  (1877).     Lake,  C.  J.,  says :  *'  In  ab*  are  such  as  to  render  it  improper,  from 

sence  of  statute,  there  is  no  rule  requiring  considerations  of  public  policy,  for  one 

acceptance  of  resignation  to  make  it  ef-  incumbent  to  retain  both.      It  does  not 

fective.      The  refusal  of   the  municipal  necessarily    arise    when    the    incumbent 

authorities  to  accept  it  will  not  compel  places  himself,  for  the  time  being,  in  a 

the  officer  to  retain  the  offioe  against  his  position  where  it  is  impossible  for  him  to 

wilL"    lb.    Compare  State  «.  Ferguson,  2  dischaige  the  duties  of  both  offices  (Bryan 

Vroom  (31  N.  J.  L.),  107,  129  ;  Lewis  ».  v.   Cattell,    15    Iowa,    638    (1864),  per 

Oliver,  4  Abb.  Pr.  R.  121 ;  People  v.  Por-  Wright,  C.  J.)j  and  accordingly  that  case 

ter,  6  Cal.  26.     Denying  right  under  stat-  held  that  the  office  of  district  attorney 

ute  to  withdraw  resignation  after  deliver-  and  of  captain  in  the  volunteer  service  of 

ing  it.     State  v.  Hauss  (sheriff).  48  Ind.  the  United  States  were  not  legally  incom- 

105  (1873) ;  8.  c.  13  Am.  Rep.  314.  Ante^  patible.      Two    offices   are    incompatible 

sec.  222,  note.  where  the  holder    cannot,   in  every  in- 

*  Ih.;  Milward  v,  Thatcher,  supra ;  Rex  stance,  discharge  the  duties  of  each.     Per 

9.  Pateman,  supra;  Willc.  248,  pi.  623 ;  Bailey,  J.,  Rex  v.  Tizzard,  17  £ng.  C.  L. 

Arkwright  v.  Cantrell,  7  Ad.  &  £.  565.  193. 

Acceptance  necessary ;  tee,  also,  State  v,  *  Poph.  28,  29 ;  1  Sid.  305  ;   2  Keb. 

Ferguson,  2  Vroom  (31  N.  J.  L.),  107  93;  Glover,  189. 
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corder  is  an  adviser  to  the  mayor,  the  two  offices  cannot  be  held 
together.^  So  a  representative  in  Congress  holds  a  puhlir  office, 
within  the  meaning  of  a  charter  which  prohibits  an  alderman  from 
holding  "any  other  public  office;"  and  upon  his  election  to  and 
acceptance  of  "such  public  office*'  during  his  term  as  alderman,  his 
office  as  alderman  immediately  becomes  vacant^  The  proper  pro- 
ceeding is  by  mandamtos^  to  compel  the  common  council  to  order  a 
special  election  to  fill  such  vacancy,  and  not  by  qtco  warranto  to  try 
the  title  to  such  office,  such  representative  being  neither  a  de  facto 
nor  dejwre  officer. 

§  228  (167).  Abandonment  of  Office.  — ^'An  office  may  be  vacated 
by  abandonment.^  A  voluntary  enlistment  by  a  civil  officer  in  the 
military  service  of  the  United  States  for  three  years,  or  during  the 
war,  vacates  the  civil  office,  being  a  constructive  resignation  by 
abandonment.^  So  where  residence  within  the  corporation  is  neces- 
sary in  order  to  be  eligible  to  hold  an  office,  permanent  removal 
from  the  municipality  may  undoubtedly  be  taken  as  evincing  an 
intention  to  resign,  and  as  an  implied  resignation.^ 

§  229  (168).  Compensation  of  Municipal  Officers. — We  have  had 
occasion  to  discuss  the  complete  supremacy  of  the  legislature  over  pub- 
lic corporations,  limited  only  by  constitutional  restraints.^  Its  au- 
thority over  public  offices,  which  are  created  or  authorized  solely  for 
the  public  convenience,  is  equally  great,®  and  may  be  conferred  upon 
municipal  corporations  with  respect  to  municipal  offices.  The  le- 
gislature, in  the  absence  of  constitutional  limitation,  may  create  and 
abolish  offices,  add  to  or  lessen  their  duties,  abridge  or  extend  the 

1  Willc.  241,  pi.  618  ;  Rex  «.  Marshall,  •  Lamb  v.  Lynd,  44  Pa.  836  ;  SUte  v, 

cited,  2  B.  &  A.  341.     Clerk  of  a  school  Rahway,  83  N.  J.  L.  110 ;  Fish  v.  Weath- 

district  and  collector  of  the  district  were  erwax,  2  JoIids.  Cas.  217. 

hold  not  incompatible,  and  the  same  per-  *  Willc.  238  ;  State  v,  Allen,  21  Ind. 

son  may,  therefore,  be  appointed  to  both  516  (1868).     In   People  v.   Hanifan,   96 

offices,  there  being  no  prohibition  in  the  lU.  420,  the  refusal  of  an  alderman  to  at- 

act.     Howland  v.  Lnce,  16  Johns.  (N.  Y. )  tend  cooncil  meetings  was  held  to  be  an 

135  (1819).     The  offices   of  councilman  abandonment  of  the  office. 

and  city  marshal  are  incompatible.    State  ^  State  v,  Allen,  21  Ind.  516  (1863). 

V,  Hoyt,  2  Oreg.,  246.     See  generally  as  Bat    see    Bryan    v.    Cattell,    15    Iowa, 

to  incompatible  State  and  Federal  offices,  588. 

Respublica  v.  Dallas,  8  Yeates  (Pa.),  316  ;  «  Willc.  238  ;  ante,  sec.  195  ;  Carry  t. 

8. 0.  4  Dall.  229;  Commonwealth  v.  Binns,  Stewart,  8  Bush  (Ky.),  560  (1871). 

17  Serg.  k  Rawle  (Pa.),  219;  Common-  ?  ^nU,  chap.  ir. 

wealth  V,  Ford,  5  Barr  (Pa.),  67.  ^  Ante,  chap,  iv.;  State  v,  Dooglass,  26 

*  People  V.  Common  Council,  77  N.  Y.  Wis.  428  (1870);  «.  c.  7  Am.  Rep.  87, 

508  ;  People  v.  Carrique,  2  Hill  (N.  Y.),  and  note.     As  to  special  consUtational  re- 

93  ;  People  v,  Nostrand,  46  N.  Y.  381  ;  strictions,  ante,  sees.  58,  60. 
People  V.  Green,  58  N.  Y.  804. 
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term  of  office,  and  increase,  dimmish,  or  regulate  the  compensation 
of  officers  at  its  pleasure.^  But  after  the  services  are  rendered  there 
is  an  implied  (if  not  express)  contract  to  pay  therefor  at  the  rates 
fixed  by  the  ordinance  or  law  in  force,  at  the  date  when  the  ser- 
vices were  rendered,  which  contract  cannot  be  impaired  by  subse- 
quent legislation.  Hence,  where  the  law  in  force  at  the  date  when 
a  county  district  attorney  rendered  services,  provided  for  the  levy  of 
taxes  for  county  purposes  at  a  specified  maximum  rate,  and  after 
the  services  were  rendered  a  constitutional  provision  was  adopted 
restricting  the  limit  of  taxation,  it  was  held  that  such  restrictive 
provision  impaired  the  obligation  of  the  plaintifTs  contract  pro  tanto, 
and  was,  to  that  extent,  void,  and  that  the  plaintiff  was  entitled  to 
a  mandamus  to  the  county  officers,  to  levy  and  collect  a  tax  under 
the  law  on  this  subject  which  was  in  force  when  his  services  were 
rendered.* 


§  230  (169).    CompenBation  of  Officers.  —  There  is  no  such  implied 
obligation  on  the  part  of  municipal  corporations,  and  no  such  relation 


^  AnUf  chap.  iv. ;  and  see  also  Conner 
V.  Mayor,  Ac.  of  New  York,  1  Seld.  (5 
N.  Y.)  285  (1851);  aflirmings.  c.  2  Sandf. 
S.  C.  R.  865  ;  Warner  v.  People,  7  HUl 
(N.  Y.),  81;  2  Denio,  272;  People  v, 
Morrell,  21  Wend.  (N.  Y.)  663  (1839); 
Phillips  17.  Mayor,  &c.  of  New  York,  1 
Hilt  (N.  Y.  Com.  PI.)  483;  Bryan  v, 
Cattell,  15  Iowa,  638,  653,  per  Wright^ 
C.  J.;  Coffin  V.  State,  7  Ind.  157  (1855); 
People  V.  Mahaney,  18  Mich.  481  ;  Tur- 
peu  V.  County  Coram' rs,  7  Ind.  172  ;  Ore- 
gon V.  Pyle,  1  Oreg.  149  ;  Bird  v.  Wasco 
Co.,  8  Oreg.  282  (1871)  ;  Cowdin  v. 
Huff,  10  Ind.  83  ;  Cooley,  Const,  lam. 
276 ;  Butler  v.  Pennsylvania,  10  How. 
402 ;  Smith  v.  New  York,  37  N.  Y.  518 
(1868);  Swann  v.  Buck,  40  Miss.  268 
(1866).  While  the  office  is  continued, 
and  the  officer  not  removed,  he  is  entitled 
to  salary.  Hoke  r.  Henderson,  4  Dev. 
(N.  C.)  1  ;  Cotton  v,  ElUs,  7  Jones  (N. 
C.)  Law,  645.  An  officer  holding  over 
and  continuing  to  discharge  his  official 
duties  until  his  successor  was  qualified, 
was  held  to  he  entitled  to  compensation 
for  the  time  without  an  express  provision 
to  that  effect.  Robb  v.  Carter,  65  Md. 
82K  A  constitutional  amendment  prohib- 
iting the  legislature  from  increasing  the 
eompensation  of  a  public  officer  during  his 


coTdinuance  in  office  refers  only  to  his 
holding  under  one  appointment.  Smith  v. 
City  of  Waterbury,  54  Conn.  174.  The 
same  provision  was  declared  to  render  il- 
legal a  vote  of  a  city  council  to  pay  a  joint 
standing  committee  for  services  rendered, 
though  the  office  of  councilman  had  no 
compensation  attached  to  it.  Garvie  v. 
Hartford,  54  Conn.  441.  A  salary  may 
be  reduced  during  an  official  term.  Harvey 
V.  Rush  County,  32  Kan.  159.  An  ordi- 
nance of  a  city  is  not  a  "  law  "  within  the 
meaning  of  the  Constitution  of  Pennayl- 
ifania  providing  that  "no  law  shall  ex- 
tend the  term  of  any  public  officer  or  in- 
crease or  diminish  his  salary,  &c.,  after 
his  election."  Baldwin  v.  Philadelphia, 
99  Pa.  St.  164  (1881).  Statute  author- 
izing the  common  council  to  increase  com- 
pensation of  police  justices  for  additional 
duties  imposed  upon  them,  was  held  to 
authorize  only  one  increase,  and  a  second 
increase  was  held  to  be  invalid.  Cox  v. 
New  York,  103  N.  Y,  619. 

^  Fisk  V,  Jefferson  Police  Jury,  116 
U.  S.  131  (1885).  Limit  of  texation  fixed 
when  debt  was  created  cannot  be  exceeded 
unless  the  limit  has  been  enlarged  by  sub- 
sequent statutes.  Stewart  v,  Jefferson 
Police  Jury,  116  U.  S.  186. 
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between  them  and  officers  which  they  are  required  by  law  to  elect, 
as  will  oblige  them  to  make  compensation  to  such  officers,  unless  the 
right  to  it  is  expressly  given  by  law,  ordinance,  or  by  contract.^    Offi- 
cers of  a  municipal  corporation  are  deemed  to  have  accepted  their 
office  with  knowledge  of,  and  with  reference  to,  the  provisions  of 
the  charter  or  incorporating  statute  relating  to  the  services  which 
they  may  be  called  upon  to  render,  and  the  compensation  provided 
therefor.     Aside  from  these,  or  some  proper  by-law,  there  is  no  im- 
plied assumpsit  on  the  part  of  the  corporation  with  respect  to  the 
services  of  its  officei^.     In  the  absence  of  express  contract,  these 
determine  and  regulate  the  right  of  recovery,  and  the  amount.*     If 
the  charter  or  by-laws  provide  for  a  peculiar  mode  of  compensation, 
as,  for  example,  to  a  city  surveyor  for  superintending  grading  of 
streets,  by  an  assessment  upon  the  property  owners,  the  city  is  not 
liable  before  it  collects  the  money,  if  it  makes  the  requisite  assess- 
ments, and  is  proceeding  with  proper  diligence  to  enforce  them.^ 


1  Sikes  V.  Hataeld,  13  Gray  (Mass.), 
847   (1859);   Bartou  v.  New  Orleaus,  16 
La.  An.  317  ;  Otirnier  v.  St.  I/)uis,  37  Mo. 
654  ;    Rowe  v.  County  of  Kern,  72  Cal. 
853  ;  White  ».  Levant,  78  Me.  668  ;  Perry 
V.  Cheboygan,  65  Mich.  260  ;  Haswell  r. 
New  York,  81  N.  Y.  255.     It  is  advisable 
that  salaries  should  be  fixed  by  ordinance, 
and  not  voted  as  a  matter  of  grace  and 
favor.     Smith  v.  Commonwealth,  41  Pa. 
St.  835 ;  Devoy  v.  New  York,  39  Barb. 
(N.  Y.)  169  ;  Bladen  v,  Philadelphia,  60 
Pa,  St.  464.     See  opinion  of  Thompson, 
C.  J.,  Philadelphia    v.   Given,  Ih,   136. 
Municipal  corporations  are  not  liable  for 
services   performed   by   an   officer   imder 
an  unconstitutional  statute.     Meagher  v. 
County,  6  Nev.  244  (1869);  fxw^,  sec.  910; 
City  oV  Central  v.  Sears,  2  Col.  688  (1875). 
The  first  sentence  of  this  section  of  the 
text  cited  and  applied  in  Bosworth  v.  New 
Orleans,  26  La.  An.  494,  495  (1874).    An 
ojficer  suspended  without   sufficient  cause 
and  another  appointed  in  his  place  cannot 
recover  for  salary  subsequently  accraing 
nntil  there  has  been  an  adjudication  in  a 
direct  proceeding  declaring  him  entitled 
to  the  office  and  that  the  incumbent  was  a 
nsurper.   Selby  v.  Portland,  14  Greg.  243. 
Where,  at  the  time  an  officer  is  elected, 
his  salary  has  not  been  fixed,  an  ordi- 
nance passed  durinfc  his  term  fixing  his 
salary,  is  not  a  violation  of  the  constitu- 
tional restriction  upon  enlarging  or  di- 


minishing the  salary  of  an  officer  during 
his  term  of  office.  State,  ex  rel,  v.  McDow- 
ell, 19  Neb.  442  ;  Wheelock  v.  McDowell, 
20  Neb.  160.  See  also  Purcell  v.  Parks, 
82  111.  346  ;  Rucker  v.  Supervisors,  7  W. 
Va.  661.  If  the  legislature  shortens  an 
officer's  term  of  office  he  cannot  recover 
his  salary  for  his  unexpired  term.  Long 
V.  New  York,  81  N.  Y.  426.  A  de/ado 
officer  cannot  recover  the  salary  annexed 
to  the  office  ;  the  salary  is  an  incident  to 
the  office  and  not  to  its  occupation.  Burke 
V.  Edgar,  67  Cal.  182  ;  Meehan  v.  Hud* 
son,  46  N.  J.  L.  (17  Vroom)  276.  Fur- 
ther B8  U)  de  facto  officers,  see  anie,  sees. 
215  n.,  221  n.,  230  n.,  236  n.,  287  n., 
256  and  note. 

2  Locke  V.  Central  aty,  4  CoL  66.  A 
public  officer  is  not  entitled  to  payment 
for  duties  imposed  upon  him  by  statute  in 
the  absence  of  an  express  provision  for 
such  payment.  Jones  v.  Carmarthen,  8 
M.  &  W.  606 ;  Askin  v,  London,  1  Upper 
Can.  Q.  B.  292  ;  Pringle  and  McDonald, 
In  re,  10  Upper  Can.  Q.  B.  264  ;  Regina 
V,  Cumberlege,  36  L.  T.  N.  8.  700;  Bimril 
w.  McBride,  69  Ind.  244  ;  Doolan  v.  Mani- 
towoc, 48  Wis.  812  ;  «fpm,  sec.  216. 

«  Baker  v.  City  of  Utica,  19  N.  Y.  826; 
People  V.  Supervisors,  1  HiU  (N.  Y.),  862; 
Gumming  v.  Mayor,  fcc.  of  Brooklyn,)  11 
Paige,  696 ;  Jersey  City  «.  Qnaife,  2 
Dutch.  (N.  J.)  68;  Andrews  v.  United 
Stetes,  2  Story  C.  C.  208 ;  United  States 
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§  231  (170).  Power  to  abolish  Offloe^  and  to  regulate  and  to 
change  Salary.  —  A  municipal  corporation  fn/iy,  uuless  restrained 
by  charter,  abolish  an  ojffice  created  by  ordinance;  and  may  also,  un- 
less the  employment  is  in  the  nature  of  a  contract,  reduce  or  other- 
wise  regulate  the  salaries  and  fees  of  its  ofiBcers,  according  to  its  view 
of  expediency  and  right  Although  an  officer  may  be  elected  or  ap- 
pointed for  a  fixed  period,  yet  where  he  is  not  bound,  and  cannot 
be  compelled  to  serve  for  the  whole  time,  such  election  or  appoint- 
ment cannot  be  considered  a  contract  to  hire  for  a  stipulated  term. 
Ordinances  fixing  salaries  are  not  in  the  nature  of  contracts  with 
officers.^ 

V.  Brown,  9  How.  487 ;  Barton  v.  New  administration  of  tbo  criminal  law.  Christ 
Orleans,  16  La.  An.  317  ;  McGlung  r.  St.  v.  Polk  Ck)unty,  48  Iowa,  302.  A  muni- 
Paul,  14  Minn.  420  (1869);  Smith  v.  Com-  cipal  officer  is  presumed  to  know  the  city 
monwealth,  41  Pa.  St.  385.  *'  It  is  very  ordinances  and  orders  which  fix  his  salary, 
plain  to  ns  that  a  town  officer,  as  such,  and  his  acceptance  of  the  amount  so  fixed 
has  no  legal  claim  against  the  town  to  re-  wiU  estop  him  from  claiming  more.  Gal- 
coyer  pay  for  services  rendered,  unless  by  breath  v.  Moberly,  80  Mo.  484  ;  Bau  », 
an  express  yote  of  the  town,  or  a  uniform  Little  Bock,  34  Ark.  303.  As  to  estoppel 
usage  to  pay  that  particular  officer  from  by  acceptance  see  also  Hobbs  v.  Yonkers, 
year  to  year,  for  his  services.  And  in  the  102  N.  Y.  18  ;  Mclnery  v,  Galveston,  58 
latter  case,  it  would  be  very  questionable  Tex.  334. 

whether  a  recovery  at  law  could  be  had,  ^  Commonwealth  v.  Bacon,  6  Serg.  & 

if  it  had  all  along  been  left  to  the  town  to  Rawie  (Pa.),  322  (1820);  followed,  Baker 

make  such  compensation  as  they  should  v.  Pittsburgh,  4  Pa.  St.  49  (1846)  (abol- 

deem  reasonable    after  the  services  had  ishing  annual  salary  of  collector  of  tolls) ; 

been  rendered.  .  .  .  The  same  principle  also,  approved,  University  v,  Walden,  15 

has  always  been  recognized  in  this  State  Ala.  655  (1849);  but  distinguished.  Can* 

in  regard  to  all  officers.     If  no  law  of  the  v,  St.  Louis,  9  Mo.  190  ;  Comw.  v.  Mann, 

State  fixed  their  fees  or  pay,  their  services  5  W.  &  S.  (Pa.)  418  ;  Smith  v.  County,  2 

must  be  gratuitous."     Per  Redfield^  J.,  Par.  (Pa.)  293;  Madison  v.  Eclso,  82  Ind. 

Boyden  ».  Brookline,  8  Vt.  284  (1836).  79;  Warner  «.  People,  2  Denio  (N.  Y.), 

But  the  decision  (in  Boyden  r.  Brookline,  272  ;  Conner  v.  Mayor,  Ac  of  New  York, 

8  Vt.  284)  does  not  extend  strictly  be-  1  Seld.  (5  N.  Y.)  285,  296;  Augusta  v. 

yond  official  services ;  and  when  a  town  Sweeny,  44  Ga.  463  ;  Brazil  v,  McBride, 

agent,  acting  for  the  town,  or  the  town  it-  69  Ind.  244  ;   Des  Moines  v,   Hillis,  55 

self,  employs  an  attorney  at  law  to  prose*  Iowa,   643  ;    Marden  v,  Portsmouth,   59 

cute  or  defend  suits  against  the  town,  the  N.  H.  18.     Under  special  circumstances, 

latter  is  liable  for  the  services.    And  the  — Held,  that  the  salary  of  a  city  officer 

rule  is  the  same  if  the  **  town  agent,"  be-  could  be  diminished  by  the  council.     Cox 

ing  an  attorney,    renders    for  the  town  v,  Burlington,  43  Iowa,  612  (1876).      A 

professional  services,  in  suits  which  the  legislature  may  authorize  the  reduction  of 

proper  authorities  of  the  town  directed  to  the  salary  of  a  city  officer  during  his  term. 

be  instituted.     Langdon  v.  Castleton,  30  Love  v.  Jersey  City,  40  N.  J.  L.  456.      A 

Yt.  285  (1858);  City  of  Central  v.  Sears,  statutory  provision  that  "the  compensa- 

2  Col.  588  ;  Locke  v.  Central  City,  4  Col.  tion  or  salary  of  any  officer  shall  be  fixed 

65.     A  provision  that  a  cUy  marshal  shall  before  his  appointment "  does  not  require 

have  the  same  duties,  responsibilities,  and  that  it  be  fixed  before  every  new  appoiiit- 

fees  as  sheriflfs  does  not  import  that  he  ment;   it    is  sufficiently   complied  with 

may  recover  from  the  county  in  which  the  when  the  salary  is  once  fixed.     People  v, 

city  is  located  fw  services  rendered  in  the  Crissey,  91  N.  Y.  616.    A  statute  or  city 
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§  232  (171).  Same  subjeot.  Xbeoeptioii  to  Rule  resting  on  Con- 
tract. —  But  where  the  services  to  be  performed  are  professional  or 
private^  rather  than  public  or  official,  an  employment  under  an  ordi- 
nance for  a  fixed  time,  at  a  fixed  sum  for  the  period,  has  been  held 
to  be  a  contract,  and  not  subject  to  be  impaired  by  the  corporation. 
Thus  the  appointment  or  election  by  a' city  council,  for  dk  fixed  and 
definite  period,  of  a  city  ofl5cer,  —  for  example,  a  city  engineer,  for 
one  year,  at  the  rate  of  one  thousand  dollars  per  year,  —  if  accepted 
by  him,  constitutes,  in  the  opinion  of  the  Supreme  Court  of  Massa- 
chusetts, a  contract  between  him  and  the  city ;  and  the  city,  in 
such  a  case,  has  no  authority,  unless  expressly  conferred,  to  abolish  or 
shorten  the  term  of  office,  so  as  to  deprive  the  officer,  without  his 
consent,  of  the  right  to  compensation  for  the  full  period,  unless  for 
misbehavior  or  unfitness  to  discharge  the  duties  of  the  place.  ^ 


ordinance  fixing  the  amount  of  the  salary 
of  a  city  officer  is  not  in  the  nature  of  a 
contract.  Love  i;.  Jersey  City,  40  N.  J.  L. 
456.  Such  officer,  by  continuing  in  office 
and  receiving  warrants  for  monthly  pay- 
ments of  his  salary  during  the  term,  waives 
all  objections  to  the  reduction.  lb.  In 
an  action  against  a  city  treasurer,  on  his 
official  bond,  for  moneys  received  by  him, 
he  cannot  charge  commissions  for  the 
whole  term  at  the  rate  allowed  by  law  at 
his  accession  to  office,  when  his  compensa- 
tion has  been  changed  to  a  lower  rate  sub- 
sequently. Iowa  City  v,  Foster,  10  Iowa, 
189.  Where  a  police  judge  agreed  to 
accept  the  compensation  fixed  by  the  city 
council  in  payment  of  his  services,  if  the 
council  would  by  a  change  of  ordinance 
provide  compensation  for  the  clerk  of  the 
court,  —  Held,  that  the  agreement  was 
based  on  a  valid  consideration ;  but  that 
in  cases  where  judgment  was  rendered 
against  the  city  before  such  change,  no 
fees  could  be  recovered.  Crane  i>.  Des 
Moines,  47  Iowa,  105 ;  supra,  sec.  212. 
In  Commonwealth  v.  Bacon,  supra,  it  was 
held  that  an  ordinance  which  reduced  the 
salary  of  the  mayor  after  the  commence- 
ment of  his  term  was  valid.  The  court 
said,  "This  cannot  be  considered  in  the 
nature  of  a  hiring  for  a  year,  because  it 
was  not  obligatory  on  the  mayor  to  serve 
out  the  year."  Though  an  ordinance  may 
fix  term  and  compensation  of  officer,  the 
office  may  be  abolished,  if  its  abolition  be 
not  forbidden,  or  salary  reduced.     There 


is  no  contract  between  corporation  and 
officer  that  the  service  shall  continue,  or 
the  salary  not  be  changed.  Waldraven 
V.  Memphis,  4  Coldw.  (Tenn.)  431  (1867); 
Hoboken  v.  Gear,  3  Dutch.  (N.J.)  265 
(1859).  The  power  to  abolish  municipal 
offices  was  reaffirmed,  citing  text,  in 
Butcher  v,  Camden  (fire  marshal  of  city), 
29  N.  J.  Eq.  (2  Stew.)  478  (1878).  cin- 
eral  power  to  a  corporation  to  fix  the  com« 
pensation  of  its  officers  does  not  authorize 
it  to  take  away  the  fees  of  an  officer,  which 
are  specifically  fixed  by  the  same  charter. 
Carr  v.  St.  Louis,  9  Mo.  190  (1845).  The 
legislature  may  provide  that  the  salary  of 
an  officer  may  be  fixed  by  one  hoard,  e.  g., 
a  common  council,  though  it  is  payable 
by  another,  e.  g.,  a  county,  or  board  of 
supervisors ;  and  in  that  case,  the  latter 
have  no  authority  to  change  it  when  once 
fixed.  People  v.  Auditors  of  Wayne,  13 
Mich.  238 ;  People  v,  Wayne  Co.  Audi- 
tors, 41  Mich.  4.  Where  by  the  general 
law  the  compensation  of  the  mayor,  which 
was  specified,  could  be  changed  by  ordi- 
nance **  hit  in/t  during  his  term  of  office,'* 
an  ordinance  providing  that  "after  the 
expiration  of  the  term  of  the  present  mayor 
of  the  city,  the  mayor  shall  serve  without 
compensation  "  was  held  to  be  ultra  vires 
and  void,  on  the  ground  that  a  power  to 
change  the  salary  was  not  a  power  to  abol- 
ish it  altogether.  State,  ex  rel,  v,  Nash- 
ville, 15  Lea  (Tenn.),  697. 

^  Chase  v.  Lowell,  7  Gray  (Mass.),  3$ 
(1856) ;    and  see  Caverley  v.  LoweU,  t 
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§  233  (172).  Extra  Compensation.  —  It  is  a  well-settled  rule 
that  a  person  accepting  a  public  office,  with  a  fixed  salary,  is  bound 
to  perform  the  duties  of  the  office  for  the  salary.  He  cannot  legally 
claim  additional  compensation  for  the  discharge  of  these  duties,  even 
though  the  salary  may  be  a  very  inadequate  remuneration  for  the 
services.  Nor  does  it  alter  the  case  that  by  subsequent  statutes  or 
ordinances  his  duties  within  the  scope  of  the  charter  powers  pertain- 
ing to  the  office  are  increased  and  not  his  salary.^  Whenever  he 
considers  the  compensation  inadequate,  he  is  at  liberty  to  resign. 
The  rule  is  of  importance  to  the  public.  To  allow  changes  and 
additions  in  the  duties  properly  belonging  or  which  may  properly  be 
attached  to  an  office  to  lay  the  foundation  for  extra  compensation, 
would  introduce  intolerable  mischief.  The  rule,  too,  should  be 
rigidly  enforced.  The  statutes  of  the  legislature  and  the  ordinances 
of  our  municipal  corporations  seldom  prescribe  with  much  detail 
and  particularity  the  duties  annexed  to  public  offices ;  and  it  re- 
quires but  little  ingenuity  to  run  nice  distinctions  between  what 
duties  may  and  what  may  not,  be  considered  strictly  official ;  and  if 
these  distinctions  are  much  favored  by  courts  of  justice,  it  may  lead 
to  great  abuse.* 

AUen  (Mass.),  289  (1861),  as  to  ordinance  ^  Ante,  sec.  216.    Though  the  duties  of 

constitnting  a  contract  with  city  attorney,  a  municipal  officer  may  be  increased  by  a 

These  cases,  if  really  distinguishable  from  city  council,   it  has  no  power  to  confer 

the  others,  should  not,  it  is  believed,  be  upon  another  officer  the  duties,  powers, 

extended,  but  the  principle  limited  to  in-  and  rights  appertaining  to  his  office  by 

stances  where  the  services  are  not  essen-  statute.    So,  a  treasui-er  duly  appointed 

tially  official  in  their  nature,  and  where  the  and  qualified,   whose  duty  it  was  by  law 

officer  or  other  party  is  bound  to  serve  to  receive  and  pay  out  the  money  belong- 

for  the  fixed  and  definite  period.      Ap-  ing  to  a  city,  was  held  to  be  entitled  to 

pointment    of   police   officer  for  a  year,  commissions  upon  the  proceeds  of  bonds 

held  not  to  create  a  contract,  and  he  was  sold  by  the  mayor  under  authority  of  the 

removable,    without    cause,    within  that  council.    Beard  v.  Decatur,  64  Tex.  7. 

period.     Chicago  v.  Edwards,  68  III  252  *  Per  Potts,  J.,  in  Court  of  Errors  and 

(1871).  Appeals,  Evans  v.  Trenton,    4  Zabr.  (24 

A  resolution  of  the  council  empower-  N.  J.  L.)  766  (1853);  ante,  sec.  216.  The 

ing  an  individual  to  collect  the  taxes  due  text  cited  and  approved  in   Decatur  v, 

the  city,  at  a  given  rate  per  cent  on  the  Vermillion,  77  111.  816  (1876).     See,  also, 

amount    collected  for  his  compensation,  Andrews  v.  United  States,  2  Story  C.  C. 

may  be  repealed  or  modified  at  any  time  202 ;  Palmer  v.  The  Mayor,  &c.  of  New 

by  the  corporation,  on  the  sole  condition  York,  2  Sandford  (N.  Y.)  818  ;  Bussier  r. 

that  it  shall  be  liable  for  any  compensa-  Pray,  7  Serg.  &  Rawle  (Pa.)  447  ;  Angell 

tion  earned  under  the  resolution  previous  &  Ames  on  Corp.  sec.  817  ;   Gilmore  v. 

to  its  repeal  or  modification.      Hiestand  v,  Lewis,  12  Ohio,  281 ;  Detroit  v.  Redfield, 

New  Orleans,  14  La.  An.  380  (1869).  The  19  Mich.  876  ;  Sidway  r.  South  Park  Com- 

court  did  not  regard    the  resolution  as  missioners,  120  111.  496.     A  salaried  offi- 

creating  a  contract,  or,  if  so,  it  was  one  of  cer  cannot  sue  the  city  for  a  balance  of 

mandate,-  revocable    at  the  will  of    the  salary  due  unless  there  has  been  some  de- 

principaL    lb.  fault  on  the  part  of  the  city  in  making  ihl 
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§  234  (173).  Bame  subject.  —  Not  only  has  an  officer,  under 
such  circumstances,  no  legal  claim  for  extra  compensation,  but  a 
promise  to  pay  him  an  extra  fee  or  sum  beyond  that  fixed  by  law 
is  not  binding,  though  he  renders  services  and  exercises  a  degree  of 
diligence  greater  than  could  legally  have  been  required  of  him.^ 

necessary  appropriations.      Waterman  v.  tlon  for  the  daties  of  the  office  be  binding 

New  York,  7  Daly  (N.  Y.),  489.     It  has  on  the  corporation.    But  for  serrices  per- 

been  held  in  Pennsylvania  that  where  an  formed  by  request,  not  part  of  the  duties 

officer's  compensation  is  fixed  by  statute  he  of  his  office,  and  which  could  as  appropri- 

cannot  recover  extra  compensation  for  ex-  ately  have  been  performed  by  any  other 

penses  incurred  in  perfoiming  his  duties,  person,  such  officer  may,  in  proper  cases, 

even  when  the  custom  had  been  for  a  long  recover  a  just  remuneration.      Evans  r. 

time  that  the    corporation  should    bear  Trenton,  4  Zabr.  (24  N.  J.  L.)  764  (185G); 

them.  Albright  u.  County  of  Bedford,  106  s.  P.  Detroit  v.  Eedfield,  19  Mich.  376 

Pa.  St.  582.  (1869);    Converse    v.   United  States,    21 

A  salaried  officer  of  a  public  corpora-  How.  463.  For  services  required  by 
tion  has  no  claim  for  couipeusation  extra  ordinances,  the  city  attorney  in  entitled 
his  salary,  on  the  ground  that  the  duties  to  the  compensation  fixed  by  ordinance, 
of  his  office  have  been  increased,  or  new  and  no  other ;  and  the  mayor,  by  vir* 
duties  added  since  the  salary  was  fixed,  tue  of  his  duty  to  see  that  the  "or- 
People  V.  Supervisors,  1  Hill  (N.  Y.),  dinances  are  duly  enforced,"  cannot  bind 
862  ;  Wendell  v,  Brooklyn,  29  Barb.  (N.  the  corporation  to  pay  more  than  the 
Y.)  204  ;  Palmer  v.  Mayor,  &c.  of  New  fixed  salary  or  compensation,  and  this 
York,  2  Sandf.  (N.  Y.)  318;  ante,  sec.  duty  does  not  authorize  that  officer  to 
216  ;  Covington  v.  May  berry,  9  Bush  employ  assistant  or  independent  counsel 
(Ky.),  804  ;  Andrews  i;.  Pratt  (compensa-  in  any  case,  at  the  expense  of  the  corpo- 
tion  for  sale  of  county's  railroad  stock),  44  ration.  Carroll  v,  St.  Louis,  12  Mo.  44 
Cal.  309  (1872).  Special  instances,  where  (1849);  Memphis  v.  Brown,  20  Wall.  289, 
a  claim  for  compensation,  in  the  absence  321  (1873);  post,  sec.  479.  Further,  as  to 
of  express  provision,  has  been  sustained,  liability  of  city  to  attorneys,  see  the  chap- 
where  the  law  has  required  a  public  officer  ter  on  Contracts. 

to  perform  a  duty,  attended  with  trouble  ^  Heslep  v,  Sacramento,  2  Cal.  580 
and  expense,  clearly  ouiside  of  his  regular  (vote  of  $10,000  to  mayor  for  meritorious 
official  duties,  see  People  v.  Supervisors,  services,  held  void);  Hatch  v.  Mann,  15 
12  Wend.  (N.  Y.)  267  ;  Bright  v.  Super-  Wend.  (N.  Y.)  44  ;  reversing,  s.  c.  9  3. 
visors,  18  Johns.  (N.  Y.)  242  ;  Mallory  v.  262  ;  approved,  Palmer  «.  Mayor,  &c.  of 
Supervisors,  2  Cowen  (N.  Y.),  531  ;  lb.  New  York,  2  Sandf.  (N.  Y.)  818;  Ba- 
533 ;  Detroit  v.  Redfield,  19  Mich.  376  tho  v.  Salter,  Latch,  54  ;  W.  Jones,  65 ; 
(1869);  McBride  ».  Detroit,  47  Mich.  236;  s.  c.  Lane  v.  Sewell,  1  Chitty,  176  ;  3. 
8.  c.  49  Mich.  239.  If  a  county  attorney  296  ;  Mon'is  v.  Burdett,  1  Camp.  218 ;  3 
goes  beyond  the  limits  of  his  county,  at  lb,  374 ;  Callaghan  v.  Hallett,  1  Caines 
the  instance  and  with  the  consent  of  the  (N.  Y.),  104 ;  8.  o.  CoL  &  C.  Caa.  179  ; 
county  board,  he  may  recover  reasonable  Preston  r.  Bacon,  4  Conn.  471  ;  Shattuck 
compensation  in  addition  to  his  salary,  v.  Woods,  1  Pick.  (Mass.)  175;  Buasier 
Huffman  v.  Greenwood  Co.,  23  Kan.  281  ;  v.  Pray,  7  Serg.  &  Rawle  (Pa.),  447  ;  Car- 
Butler  17.  Neosho  Co.,  15  Kan.  178  ;  Leav-  roll  v,  Tyler,  2  Ear.  &  Gill,  54  ;  Smith  ». 
en  worth  Co.  v.  Brewer,  9  Kan.  807.  Smith,  1  Bailey  (S.  C),  70;  Debolt  v. 
This  subject  is  discussed  in  White  v,  Polk  Cincinnati,  7  Ohio  St.  287  ;  Pilie  v.  Kew 
Co.,  17  Iowa,  418  ;  post,  sec.  479.  Orleans,  19  La.  An.  274.     Payments  re* 

Where  salary  is  fixed  by  ordinance,  U  oeived  by  one,  knowing  the  agent  to  be 

cannot  be  changed  by  a  committee  or  in-  unauthorized  to  make  them,  may  be  le- 

dividual  members  of  the  corporation  ;  nor  covered  by  the  principal  as  money  wiong- 

vill  their  promise  to  pay  extra  compensa-  fully  had  and  received.    The  people  are 
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§  235  (174).  xaabiUty  of  Corporation  to  the  Officer;  Right  of 
Officer  to  Salary.  —  Where  an  officer  of  a  municipal  corporation, 
elected  by  the  people  for  a  specified  term,  is  improperly  removed  hy 
the  city  council,  he  may  sue  the  corporation  for  his  salary  and  per- 
quisites for  the  time  intervening  between  his  removal  and  the 
expiration  of  his  term.^  It  is  a  defence  to  the  corporation  that  the 
officer  was  legally  removed  ;  but  if  he  was  removed  contrary  to  law, 
it  is  no  answer  to  the  action  that  the  corporation,  in  making  the 
removal,  acted  judicially,  and  therefore  is  not  liable  for  the  error 
it  committed.' 


not  bound  by  acts  of  a  township  oommit- 
tee,  ultra  vires^  sanctioning  unlawful  pay- 
ments to  a  collector.  Demarest  v.  New 
Barbadoes,  40  N.  J.  L.  604.  The  princi- 
ple in  the  text  operates  to  deprive  a  pub- 
lic officer,  or  an  officer  of  a  municiiwil  cor- 
poration, of  a  daimfor  a  reward  offered  for 
a  service  which  is  embraced  in  his  official 
or  legal  duties.  Gilmore  v,  Lewis,  12 
Ohio,  281,  where  a  constable  who  arrested 
a  thief  was  held  not  entitled  to  a  reward 
offered  by  the  defendant ;  s.  P.  Pool  v. 
Boston,  5  Cush.  (Mass.)  219;  the  doc- 
trine of  the  text  approved.  Decatur  v. 
Vermillion,  77  111.  815  ;  Matter  of  Russel, 
51  Conn.  577.  Where  2i  fireman  employed 
as  such  by  a  city  brought  suit  for  a  reward 
offered  by  a  husband  for  the  rescue  of  the 
dead  body  of  his  wife  from  a  burning 
building,  it  was  held  that,  as  it  wax  not 
his  dtUif  to  rescue  a  person  fronn  a  burning 
building  at  the  imminent  peril  of  his  own 
life^  the  rescue  could  not  be  said  to  be  in 
the  line  of  his  duty  so  as  to  preclude  him 
from  claiming  the  reward.  Keif  v.  Paige, 
55  Wis.  496.  Where  a  person  before  be- 
ing appointed  city  treasurer  agreed  in 
writing  to  repay  to  the  city  all  fees,  &c.,  in 
excess  of  $2,000,  and  the  council  failed  to 
fix  his  compensation,  it  was  held  that, 
while  the  agreement  was  invalid,  he  was 
estopped,  by  having  rendered  and  settled 
his  accounts,  from  claiming  more  than  the 
$2,000.  Hobbs  v,  Yonkers,  102  N.  Y. 
13.  A  promise  by  a  candidate  to  serve 
without  compensation  will  not  estop  him 
from  claiming  his  salary.  State,  ex  rel. 
«.  Nashville,  15  Lea,  697.  See  ante,  chap, 
vi.  sec.  1S9. 

1  Stadler    v,    Detroit,    18   Mich.    846 
(1865);  Shaw  v.  Mayor,  Jcc,  19  Qa.  468 


(1856).  The  court,  in  considering  the  ruU 
of  damages  in  such  a  case,  holds  that  the 
officer  cannot  recover  of  the  corporation 
counsel  fees  for  defending  himself  against 
the  chaiges  preferred  against  him,  but 
may  recover  such  "damages  as  necessa- 
rily resulted  from  his  amotion  from  office, 
viz.,  his  salary  and  perquisites,'*  19  Ga. 
468,  supra.  But  the  corporation,  it  is 
suggested,  may  recoup  the  same  as  indi- 
viduals who  improperly  dismiss  servants 
employed  for  a  determinate  period.  2 
Greenl.  £v.  sec.  261  a.  But  see  United 
States  V.  Addison,  6  Wall.  291  ;  Hoke  v. 
Henderson,  4  Dev.  (N.  C.)  1.  That  the 
corporation  cannot  thus  reduce  the  amount 
of  recovery,  see  cases  cited  in  the  notes  to 
this  section.  An  action  against  a  city  to 
recover  salary  cannot  be  maintained,  while 
the  office  is  occupied  by  a  ds  facto  officer,  or 
until  the  right  to  the  office  has  been  adju- 
dicated. Selby  V,  Portland,  14  Oreg.  243; 
supra,  sec.  280,  note ;  post,  sec.  276. 

*  Shaw  V,  Mayor,  &c.,  19  Ga.  468 
(1856);  Shaw  v.  Mayor,  &c.,  21  Ga.  280  ; 
see  8.  c.  Mayor,  &c.  v.  Shaw's  Adminis- 
trator, 25  Ga.  590.  In  the  case  last  cited 
it  was  decided  that  if  the  removal  of  a 
city  officer  be  for  a  specified  cause,  not 
warranting  the  removal,  and  the  officer 
sue  the  corporation  for  his  salary,  as  a 
defence  to  such  action  it  may  aver  and 
prove  other  matters,  good  in  law,  to  jus- 
tify such  removal.  In  thus  holding,  the 
court  say  ;  '•  If  his  term  of  office  had  not 
expired  when  this  suit  was  instituted,  and 
he  had  moved  for  a  vxandamus  to  restore 
him,  instead  of  bringing  an  action  for  his 
salary,  the  court  would  not  have  inter- 
fered, if  good  cause  for  his  removal  could 
have  been  shown,  although  he  may  have 
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§  236  (175).    Liability  of  the  Officer  to  the  Corporation   and  to 
Others. — Pvhlic  offijcers  (as  distinguished  from  corporate  officers), 

been  romoTed    without  notice.      Rex  v.  the  cause  of  dismissal  was  not  inquirable 

Mayor,  &c.,  2  Cowp.  623 ;  The  King  v,  into  in  the  action.     Nolan  v.  New  Or- 

The  Mayor,  &c.,  2  Term  R.  182."— p«r  leans,  10  La.  An.  106  (1855).     AwU,  sec. 

McDcmald,   J.  ;    25   Ga.   590,    692.      See  200. 

Hoboken  v.  Gear,  8  Dutch.  (N.  J. )  266.  Declaring  an  office  and  the  prospectire 

Aldermen  held  not  to  be  individually  lia-  fees  of  the  officer  not  to  be  proper^,  and 

ble  for  passing  an  unauthorized  ordinance  that  the  right  to  fees  grows  out  of  sermces 

depriving  a  mayor  of  his  office.     Jones  v.  performed,  it  was  decided  by  the  Court  of 

Loring,  65  Miss.   109  ;   infra,  sec.   237,  Appeals  that  a  municipal  officer  who  had 

note.     An  incumbent  was  appointed  by  been  kept  out  of  his  office,  and  had  not 

the  aldermen  and  removed  by  the  mayor,  performed  its  duties,  could  not  maintain 

who  nominated  a  successor ;  the  incum-  an  action  against  the  city  to  recover  the 

bent's  salary  did  not  cease  until  his  sue-  amount  of  fees  accruing  from  the  office, 

cesser  was  confirmed.     White  v.  Mayor,  Smith  ».  New  York,  37  N.  Y.  618  (1868)^ 

&c.  of  New  York,  4  £.  D.  Smith,  663  Saline  Co.  v.  Anderson,  20  Kan.  298 ;  Do- 

(1856).    A  person  is  not  entitled  to  the  Ian  u.  Mayor,  68  N.  Y.  279 ;  Hadley  v, 

8alary\)f  a  public  office  unless  he  hUh  ob-  Mayor,  83  N.  Y.   608,    607,  per  Denio, 

tains  and  exercises  the  ojfice,     Farrell  v.  C.  J.     In  a  later  New  York  case  the  court 

Bridgeport,  45  Conn.  191.     Thus,  a  city  reviewed  the  previous  decisions,  and  held 

treasurer,  being  indicted  for  forgery,  the  that    the  payment  of  the  fees  or  salary 

mayor  and  council  elected  another  in  his  provided  by  law,  to  an  officer  de  facto  for 

stead  for  the  balance  of  his  term.     Upon  services  rendered    before  a  judgment  of 

his  acquittal,  —  Held,  that  he  could  not  re-  ouster,  will  protect  a  municipality  against 

cover  the  salary  for  such  balance  of  his  the  claim  of  the  officer  dejure  for  the  same 

term.     If  the  prosecution  was  malicious,  compensation  ;  but  after   the  judgment, 

he  could  recover  in  tort  from  the  wrong-  the  compensation  for  services  rendered, 

doer.      Brunswick  v.  Fahm,  60  Ga.  109.  which  has  not  been  paid,  may  be  recovered 

So  a  policeman  who  has  been  found  guilty  by  the  officer  de  jure,     McVeany  v.  New 

of  immoral  conduct  and  discharged  from  York,    80  N.   Y.    186  ;    Steuben  ville  v. 

his  office  by  a  board  of  police  commis-  Culp,   88  Ohio  St    18.      See  Benoit  v, 

sioners    having   jurisdiction,    cannot  re-  Wayne  County,  20  Mich.  176,  CooUy,  J., 

.  cover  from   the  city  his   salary   for  the  dissenting.    It  has,  however,  several  times 

remainder  of  his  term.     It  makes  no  dif-  been  decided  in  California  that  the  salary 

ference  that  the  commissioners  may  have  annexed  to  a  public  office  is  incident  to  Ou 

erred  in  their  judgment  on  the  evidence,  tUle  to  the  office,  and  not  to  its  occupancy 

.  no  appeal  having  been  taken.     Queen  v,  and  exercise,  and  that  the  right  to  com* 

Atlanta,   69   Ga.    318.     By  charter,   the  pensation  is  not  affected  by  the  fact  that 

power  to  appoint  policemen  was  conferred  an  usurper,  officer  de  facto,  has  dischaiged 

on  a  board  of  police,   composed  of  the  the  duties  of  the  office.     Dorsey  v.  Smith, 

mayor  and  recorders,  and  this  board  was  28  Cal.  21 ;  Stratton  v.  Oulton,  lb.  44 ; 

authorized    to    discharge    policemen,   for  Carroll  v.  Siebenthaler,  37  Cal.  193  (1869): 

cause,  and  to  "  decide  on  all  police  mat-  approved,  Meagher  v.  County,  5  Nev.  244 

ters  pertaining  to  appointments,   dismis-  (1869) ;   where  a  city  physician,  who  wa^ 

sals,  &c.,  finally  and  without  appeal."    In  duly  elected,  but  kept  out  of  his  office  bjT 

an  action  for  wages,  brought  against  the  the  prior  incumbent,  who  drew  the  salary*^ 

city  by  a  policeman,  who  claimed  that  he  for  some  months,  was  permitted  to  collects 

had  been  appointed  for  a  year,  and  dis-  his  back  salary  from  the  city.     Memphis 

missed  at  the  end  of  a  month,  without  v.  Woodward,  12  Heisk.  499.     An  ojleer'^^ 

good  cause,  the  Supreme  Court  decided  unlawfully  deprived  of  his  office  may  main- — 

that  the  board  having  dismissed  the  plain-  tain  an   action  against  the  intruder  far^ 

tiff  for  what  it  deemed  sufficient  cause,  its  damages;  in  such    case   the  mMsare  o^ 

decision  was  final,  and  the  sufficiency  of  damages  is  generally  the  aalaiy  or  feet 
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elected  pursuant  to  statute  by  a  municipal  corporation,  are  not  the 
servants  or  agents  of  the  corporation  in  such  a  sense  as  will  enable 
the  corporation,  in  the  absence  of  a  statute  giving  the  remedy,  to 

odved  by  the  intruder.     Nichols  v.  Mc-  the  measure  of  damages  is  the  full  amount 

Ijean,  101  N.  Y.  526 ;  People  v.  Nolan,  of  the  salary  (where  the  office  has  a  fixed 

102  N.  Y.  539.     **  The  salary  foUows  the  salary)  received  by  the  intruder  pending 

legal  title."     JAbbey,  J.,  in  Andrews  v,  the  operation  of  the  auperaedecLS.     United 

Portland,  79  Me.  484  (holding  also  that  States  o.  Addison,  6  WaU.  291.     See  Peo- 

in  an  action  by  an  officer  dejure  for  his  pie  v.  Miller,  24  Mich.  458  (1872). 

salary  duiing  the  time  of  his  unlawful Ve-  "It    is  a  grave  question,"  says  Sey- 

moval  from  office,  the  city  is  not  entitled  mour,  C.  J.,  '*  whether  a  merely  cU  facto 

to  have  deducted  from  the  sum  due  the  officer,  even  when  he  actually  performs 

amount  earned  by  him  in  other  ways  dur-  the  whole  duties  of  the  office,  can  enforce 

ing  that  time.      To  same  effect  is  Fitzsim-  the  payment  of  the  salary.     The  authori- 

nions  V.  Brooklyn,  102  N.  Y.  536).     See,  ties  seem  to  be  that  he  cannot.     State  v. 

further,  ante,  sec^.  215,  note;  230,  note;  Carrol,  88  Conn.  471;  Riddle  v.  Bedford 

People  V.  Miller,   24  Mich.   458  (1872);  County,    7   Serg.   &  Rawle   (Pa.),   886; 

Benoit  v,  Wayne  County,  supra;  Phila-  Bently  «.  Phelps,  27  Barb.  (N.  Y.)  524; 

delphia  v.   Given,   60   Pa.   St    186,  per  People  v.  Tieman,  30  Barb.  (N.  Y.)  193. 

Thompson^  C.  J.     Right  of  municipal  offi-  However  this  may  be,  it  is  clear,  we  think, 

cer  to  retain  his  salary  in  his  own  hands,  that  the  salary  of  an  officer  is  not  due  to 

denied,  where  it  was  his  duty  to  pay  all  parties  who  are  neither  officers  dejure,  hot 

sums  received  into  the  treasury.      New  de facto"   Samis   v.    King,  40  Conn.  298 

Orleans    v.   Finnerty,    27    La.   An.    681  (1873). 

(1875);  s.  c.  21  Am.  Rep.  569,  referred  to  Respecting  liability  of  an  intruder  to 

infra,  note.  the  officer  de  jure  for  salary  and  fees  re* 

The  legal  incumbent  of  a  municipal  ceived,  and   when  an   action  will  lie  for 

office  rendering  Kervice  is  entitled  to  com-  money  had  and  received,  Glascock  v,  Ly- 

pensation  until  he  has  actual   notice  of  ons,  20  Ind.  1;  Douglas  v.  State,  31  Ind. 

his  removal.    Jarvis  v.  Mayor,  &c.  of  New  429;  Dorsey  v,  Smythe,  28  Cal.  21;  Strat- 

York,  2  N.  Y.  Leg.  Obs.  396.  Equity  will  ton  v,  Oulton,  lb.  44;  City  v.  Given,  60 

not  ordinarily  enjoin  the  payment  of  the  Pa.  St   186;  Allen  v.  McKean,  1  bumn. 

salary  to  the  incumbent  pending  a  contest;  276;  State  v.  Sherwood,  42  Mo.  179;  Hun- 

tbe  bill  must  show  grounds  for  equitable  ter  v.  Chandler,    45   Mo.  452;    s.  c.   10 

relief.      Colton    v.   Price,    50    Ala.   424  Am.  Law   Reg.    (n.  s.)  440,    and  note; 

(1874);  Bruner  v.  Bryan  (against  inter-  Boyter  v.   Dodsworth,  6   Term  R.   681; 

loper),  50  Ala.  523  (1874);  Field  v.  Com-  Sadler  «.  Evans,  4  Burr.  1984;  Peopled, 

monwealth,  32  Pa.  St.  478  (1849);  Ram-  Miller,  24  Mich.  458;  Nichols  v.  McLean, 

shay,  In  re,  83  Eng.  C.  L.  174  (1852);  101  N.  Y.  526;  People  v.  Nolan,  102  N. 

Hennen,  In  re,  13  Pet   230;   Queen  t\  Y.  539.     The  right  of  set-off  in  respect  of 

Governors,  kc,  8  Ad.  &  El.  632  ;  Page  v.  his  salary  was  denied  to  a  municipal  officer 

Hardin,  8  B.  Mon.  (Ky.)  648  ;  Bowerbank  where  it  was  the  duty  of  the  officer  to  de- 

V.  Morris,  Wall.  C.  C.  R.  118.     In  The  posit  all  moneys  received  in  the  treasury. 

City  17.  Given,  60  Pa.  St.  136,  the  plain-  and  where  it  was  provided  his  salary  was 

tiff  acted  as  city  commissioner  for  some  to  be   paid  in  a  specific   manner.     The 

months,  when  it  was  decided  that  he  had  decisions  of  the  Supreme   Court  of  the 

not    been    duly    elected,  and  in  a  suit  T"^nited  States,    allowing  equitable  set-off 

brought  for  his  salary,  it  was  held  that  he  in  such  cases,  were  distinguished.    New 

could  not  recover,   because   he  had  not  Orleans    v.    Finnerty,   27    La.   An.  681 

qualified  by  giving  security.     See,  ante,  (1875);  B.  c.  21  Am.   Rep.   569.     If  the 

sec.  214,  note.     In  an  action  by  the  right-  city  is  liable  at  once  to  suit  by  the  officer, 

ful  officer  on  a  supersedeas  bond  given  in  a  why  deny  the  right  of  set-offF 
fuo  warranto  proceeding  by  an  intnider. 
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maintaiD  actions  against  such  officers  for  negligence  in  the  discharge 
of  their  official  duty.  This  principle  does  not,  it  is  believed,  apply 
where  the  corporation  is  injured  by  the  negligence  of  its  own  officers; 
but  even  in  such  case  the  recovery  in  the  absence  of  statute  can 
only  be  for  want  of  fidelity  and  integrity,  not  for  honest  mistakes.^ 
To  protect  the  public,  however,  offi/xrs  are  usually  required  to  give 
bonds,  in  which  case  they  are  of  course  liable,  as  we  have  seen,  ac- 
cording to  the  conditions  thereof.^  They  are  also  liable  on  common- 
law  principles  to  individuals  who  sustain  special  damage  from  the 
failure  to  perform  imperative  and  ministerial  duties.' 

§  237  (176).  Bame  subject.  —  In  this  country  the  offi,cers  of  mu- 
nicipal corporations  are,  in  many  respects,  public  officers,  being  charged 
by  legislative  enactment  with  duties  which  concern  both  the  corpo- 
ration and  the  public  at  large.  The  duties  and  liabilities  of  such 
officers  to  the  corporation  fall  within  the  scope  of  this  treatise,  and 
have  been  considered.  But  their  individual  rights  and  their  duty 
and  liability  to  others,  upon  contracts  and  for  torts,  are  not^  strictlf 
speaking,  embraced  in  the  plan  of  the  work.  They  are,  however,  so 
germane  to  it,  and  reflect  so  much  light  upon  the  subjects  which 
are  herein  treated,  that  it  has  been  thought  that  a  brief  reference 
to  some  of  the  more  important  rules  and  adjudications  was  desirable, 
and  this  has  accordingly  been  made  in  the  uote.^ 

cover  money  illegally  allowed  for  clairoij 
the  complaint  should  aver  the  nature  of 
the  claims  :  it  should  be  brought  by  th< 
legal  officer  of  the  county,  but  if  by  a  tax- 
payer, the  complaint  should  allege  facts 
showing  the  officer's  neglect  or  refiual  to 
act.     Hedges  v.  Dam,  72  Cal.  520. 

Personal  liability  o/municipeU  towtA- 
lors  to  the  corporation  for  misappropH*' 
tion  of  its  funds  ;  see  Municipality  of  £tft 
Nissouri  r.  Horseman,  16  Upper  Can.  0* 
B.  588;  of  treasurer  for  paying  moD^y 
on  an  illegal  order  or  resolution.  Panieli 
r.  Burford,  10  Upper  Can.  Q.  B.  481. 

8  Supra,  sees.  214-216. 

*  Infra,  sec.  287,  note  and  cases; /W^ 
chap,  xxiii. 

*  Suits  by  Public  Officebs.— i^ 
lie  officers  have,  in  general,  a  power  to  fH^ 
commensurate  with  their  duties.  If  <'®' 
cers  of  a  corporate  body,  suit  shooli  1* 
brought  in  the  name  of  the  eorporaHn^ 
unless  the  statute  direct  otherwise.  Shook 
r.  State,  6  Ind.  118;  State  r.  Rush,  7  ^ 
221 ;    Snpenrisors   v.    Stimpson,  i  Bill 


*  Parish  in  Sherburne  v,  Figke,  8 
Cush.  (Mass.)  264,  266  (1851),  opinion  by 
Dewey,  J.;  cites  White  v.  Philipson,  10 
Met.  (Mass.)  108;  Trafton  r.  Alfred,  8 
Shepl.  (15  Me.)  258;  Kendall  v.  Stokes,  3 
How.  87;  Commonwealth  v.  Genther,  17 
Serg.  & Rawle  (Pa.),  135;  Wilson  v.  Mayor, 
&c.  of  New  York,  1  Denio  (N.  Y.),  595; 
Hancock  v.  Hazzanl,  12  Cush.  (Mass.) 
112;  Lincoln  v.  Chapin,  132  Mass.  470; 
Minor  v.  Bank,  1  Pet.  (U.  S.)  46.  69. 
W^here  a  surveyor  of  highways  has,  by 
law,  a  discretion  as  to  the  kind  of  repairs, 
and  exercisers  his  best  judgment  and  acts 
in  good  faith,  the  corporation  for  which 
he  acts  is  bound,  and  cannot  defeat  his 
recovery  for  the  price  of  materials  fur- 
nished, by  evidence  to  show  that  the  re- 
pairs were  not,  in  fact,  necessary.  But  it 
would  be  otherwise  if  fraud  or  corruption 
were  shown.  Palmer  ».  Carroll,  4  Fost. 
(24  N.  H.)  814  (1851).  See,  also.  People 
V.  Lewis,  7  Johns.  (N.  Y.)  73;  Seaman  r. 
Patten,  2  Caines  (N.  Y.),  812.  In  an 
action  against  county  supervisors  to  re- 
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§  238  (177).    Amotion   and    Disfranohisement ;    the    two    distin- 

gnished;   Bngliah  decieionfi  as  to  DiafranohiBement  inapplicable  in 
this  country.  —  The  elementary  works  treat  of  Amotiou  and  Dis- 

(N.  Y.),  186,  and  cases  cited;  Todd  v.  Evidence;  Proof  op  Title  or  Of- 
Birdsall,  1  Cow.  (N.  Y.)  260,  and  cases  FiciAL  Character;  Acts  and  Decla- 
cited  in  note;  Jansen  v.  Ostreuder,  1  Cow.  rations  ;  Ues  Gestae.  —  Where  the  aa- 
(N.  Y.)  670;  Cornell  v,  Guilford,  1  Denio,  thority  of  an  officer  of  a  public  cor|K>ia- 
(N.  Y.)  510;  compare  Conimissiouers  v,  tion  comes  incidentally  in  question  in  an 
Perry,  6  Ohio,  57 ;  Barney  v.  Bush,  9  Ala.  action  in  which  he  is  not  a  party,  it  is  suf- 
345;  VanKeuren  v.  Johnson,  3  Denio,  182;  hcient  to  show  that  he  was  an  acting  offi- 
Tecumseh  v.  Phillips,  5  Neb.  305  (1877);  cer,  and  the  regularity  of  his  appointment 
Regents  of  State  University  v.  McCun-  or  election  cannot  be  made  a  question, 
nell,  5  Neb.  428  (1877).  But  it  has  been  Proof  tiuU  he  U  an  acting  officer  is  prima 
held  that  a  piiblic  officer  cannot^  without  fade  evidence  of  his  election  or  appoint- 
the  aid  of  a  statute,  maintain  a  suit  in  his  ment,  as  well  as  of  his  having  duly  quali* 
oum  name,  although  he  may  have  taken  a  tied.  But  if  he  relies  alone  on  proof  of  a 
note  or  contract  to  himself  individually,  if  due  election  or  appointment,  such  election 
the  consideration  for  such  a  note  or  con-  or  appointment  must  be  legally  established, 
tract  be  a  liability  to  the  State.  The  Pierce  o.  Richardson,  37  N.  H.  306(1858); 
ground  of  this  rule  is  public  policy,  — to  Tucker  o.  Aiken,  7  N.  H.  113;  Johnson 
discourage  public  officers  from  transacting  v.  Wilson,  2  N.  H.  202;  Baker  v.  Shep- 
in  their  own  name  the  business  of  the  hard,  4  Foet.  (24  N.  H.)  212  (1851),  and 
public  Hunter  v.  Field,  20  Ohio,  340  cases  cited;  Besn  v.  Thompson,  19  N.  H. 
(1851);  Irish  v.  Webster,  5  Greenl.  (Me.)  290;  Blake  v.  Sturdevant,  12  N.  H.  573; 
171;  Gilmore  v.  Pope,  5  Mass.  491.  If  Buiigess  v.  Pue,  2  GUI  (Md.),  254.  Ante, 
the  obligation  is  taken  to  the  officer  as  sec.  213.  An  officer,  even  when  justify^ 
agent,  or  in  his  official  capacity,  the  action  ing  may  prima  facie  establish  his  official 
is  properly  brought  in  the  name  of  the  character  by  proof  of  general  reputation^ 
government  beneficially  inten'^ted.  Du-  and  that  he  acted  as  such  officer.  John- 
gan  V.  United  States,  3  Wheat.  172;  s.  p.  son  v.  Bteadman,  3  Ohio,  94;  followed,. 
United  SUtes  v.  Boice,  2  McLean,  852;  Eldred  v.  Seaton,  5  Ohio,  215;  Berry- 
United  States  V.  Barker,  2  Paine  C.  Ct.  man  v.  Wise,  4  Term  R.  366;  Potter  v,. 
152;  2  Parsons  on  Notes  and  Bills,  451,  Luther,  8  Johns.  481;  Wilcox  v.  Smith,  5> 
and  other  cases  cited.  An  action  by  a  Wend.  238;  People  o.  McKinney,  10  Mich.. 
public  officer  does  not  abate  by  the  expl-  54.  But  it  is  not  enough  to  show  that 
ration  of  his  term  of  office.  The  suit  may  the  officer  was  acting  officially  in  the  par- 
be  continued  in  his  name  until  its  termi-  ticular  instance  in  controversy  in  the  case 
nation,  or,  by  the  practice  in  many  of  the  upon  trial,  and  in  which  his  authority  is 
States,  his  successor  may  be  substituted,  questioned.  Hall  v,  Manchester,  39  N.  H. 
Kellar  v.  Savage,  20  Me.  199  (1841);  295(1859).  **The  mere  acting  in  a  public 
Todd  V.  Birdsall,  1  Cow.  (N.  Y. )  260;  capacity  is  sufficient /Tima/aae  proof  of 
Haynes  v,  Covington,  18  Sm.  &  Mar.  (21  proper  appointment;  but  it  is  only  pWma 
Miss. )  408 ;  Grant  v.  Fancher,  5  Cow.  facie  presumption  and  is  capable  of  being 
(N.  Y.)  309;  Colgrove  ».  Breed,  2  Denio  rebutted."  Per  Lord  Coleridge,  C.  J.,  in 
(N.  Y.),  125;  Manchester  i;.  Herrington,  Regina  v.  Roberts,  36  Law  Times  Rep. 
ION.  Y.  164;  Upton  v.  Sterr,  3  Ind.  538;  690  (1878);  8.  c.  6  Am.  Law  Rep.  414. 
Denver  v.  Dean,  10  Col.  875.  Officers  Po8t,sec.  276,  note.  An  acting  officer  is 
cannot  be  impleaded  as  indiyiduals  for  estopped  to  dispute  the  validity  of  hia 
acts  done  in  the  exercise  of  their  corporate  own  appointment  and  election.  State  v, 
powers.  Smith  v.  Stephan,  66  Md.  881  Sellers,  7  Rich.  Law,  868;  State  v,  May- 
(injnnction  against  officers,  as  individuals,  berry,  8  Strob.  144. 
to  restrain  them  from  issuing  funding  Acts  and  Declarations  of  officers, 
bonds,  as  authorized  by  law,  denied).  when  eyidenoe  for  or  against  the  corpo* 
VOL.  I.  —  21 
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franchisemeut  together :  indeed,  formerly,  the  important  distinction 
between  the  two  was  not  observed.     Amotion  relates  alone  to  offir 

ration.      Mitchell  v.  Rockland,  41    Me.  officer,   not  authorized  to  act  upon  tiw 
863;  Jordan  o.  School  District,  38  Me.  164  notice.     Nichols  v,  Boston,  98  Mass.  89 
(1864);  Morrell  v.  Dixlield,  80  Me.  157;  (1867);   ante,  sees.  208,  209;  jmu^  chapi 
Gonnty  v.  Simmons,  5  Oilm.  (10  111.)  516;  xxiiL     Index,  title  Notice, 
Railroad  Co.  v.  Ingles,  15  B.  Mon.  (Ky.)         Indictment  of  Publio  and  Corpo- 
687;    Glidden  v.   Unity,  83  N.  H.  677;  rate  Officbes.  — "  A  public  officer,"  it 
Toll  C^.  V.  Bettsworth,  80  Conn.   880;  is  declared  in  North  (Carolina,  "entnuted 
Barnes  o.  Pennell,  2  H.  of  L.  Cas.  497;  with  definite  powers  to  be  exercised  for 
Cumen  v.  New  York,  79  N.  Y.  511.    See  the  benefit  of  the  commnuity,  who  wick- 
chapter  on  Corporate  Records  and  Docu-  edly  abases  or  fraudolently  exceeds  them, 
ments,  post.    The  ctets  of  the  officers  of  is  punishable  by  indictment."     State  ft 
municipal  corporations  in  the  line  of  their  Glasgow,  N.  C.  Cent  R.  186,  187  (iodict* 
official  duty,  and  within  the  scope  of  their  ment  of  Secretary  of  State);  State  v.  Jot* 
authority,  are  binding    upon    the    body  tices,  &c,  4  Hawks  (N.  C),  194  (wha 
they  represent ;  and  deeUvralions  and  ad-  county  authorities     indictable   for  noo* 
missions  accompanying  such  acts  as  part  repair  of  jail) ;  see  Paris  «.  People,  27  lU. 
of  the  res  gesta,  calculated  to  explain  and  74;  State  v,  Comm'rs  of  Fayetteville  (doo* 
unfold  their  character,  and  not  narrative  repair  of  streets),  2  N.  C.  Law,  617 ;  A 
of  past  transactions,  are  competent  evi-  633;  2  Murph.  871;  State  v.  Fishblate,8t 
dence  against  the  corporation.     To  render  N.  C.  654;  State  v.  Hall,  97  N.  C  474. 
such  declarations  and  admissions  evidence.  But  see  as  to  street  oonmiisaioner,  Gnf* 
they  must  acccompany  acts,  which  acts  fins  v.   Commonwealth,   8  Pa.  (Penn.JE 
must  be  of  a  nature  to  bind  the  corporate  W.)  502;  State  v,  Comm'rs,  Walk.  (Kiss.) 
body.     Glidden  v.  Unity,  38  N.  H.  571  868.     Indictment  of  municipal  officers  for 
(1856);  Perkins  t;.  Railroad  Ck).,  44  N.  H.  violation  of  charter.     People  v.  Wood,  4 
223;  Grimes  v.    Keene,   52  N.  H.  880;  Park.  Cr.  R.  144;  Hammar  r.  Conngtoi, 
Harpswell  v.    Phippeburg,    29  Me.    818;  8  Met  (Ky.)  494;  State  ».  ShelbyTiU«,4 
Coffin  V.  Plymouth,  49  N.  H.  173;  Hop-  Sneed  (Tenn.),   176;  State  v.  Shields,  8 
kinton  v.  Springfield,  12  N.  H.  328;  Pitts-  Blackf.  (Ind.)    151;  Lathrop  v.  SUt(,< 
field  V.  Barnstead,  40  N.  H.  477;  Canaan  Bhickf.  (Ind.)  502;   Stete  v,  Burlingtos, 
V.  Hanover,  49  N.  H.  415;  Gray  v,  Rol-  86  Vt.  521.     Bequisites  of  indidwad  for 
linsford,  68  N.  H.  253  (1878);  s.  c.  21  Alb.  non-performance  of  official  duty.  Wsttlei 
L.  Jour.  76.     ''A  municipal  corporation  v.  People,  13  Mich.  446;  State  v.  Major, 
may  he  estopped  by  the  action  of  its  proper  11  Humph.  (Tenn.)  217;  State  v.  0)iniD'ni 
officers,  when  the  corporation  is  acting  in  4  Dev.  (N.  C.)  345;  3  Chitty  Crim.  Uw, 
its  private,   as  contradistinguished  from  586,  606,   for  precedents  of  indictmeoti 
its  governmental,  capacity,  and  has  lawful  against  corporations.     Criminal  inform 
power  to  do  the  act."    Per  Scholjield,  J.,  lion   against    municipal    officers.    WiU& 
Chicago  V.  Sexton,  115  111.  230.  Con*.  315-818;  Rex  v.  Watson,  2  Term 
Notice  to  Officers.  —  Where  the  offi-  R.  204;  lb.  198.    Indictment  against  «•' 
cers  or  agents  of  a  public  corporation  have  nicipaZ    corporations.      See    chapter  oa 
no  powers  or  duties  with  respect  to  a  given  Remedies  against  Illegal  Corpora  Act^ 
matter,  their  individual  knowledge,  or  the  post,  sees.  931,  938. 
individual  knowledge  of  the  inhabitants  or         Liability   of  Officer  for  Mo5Kn 
voters,  does  not  bind  or  affect  the  corpora-  Received.  — A  public  or  municipal  ofi* 
tion.     Harrington  i;.  School  District,  80  cer,  who  is  required  to  account  f(ff  and  pif 
Vt.  155  (1858);  Angell  k  Ames  Corp.  sec.  over  money  that  comes  into  hishandii  V 
239;  Hayden  v.  Turnpike  Co.   10  Mass.  liable  though  it  be    stolen  without  bk 
897.     The  mayor  is  chief  executive  offi*  fault,  unless  relieved  from  this  reapoof^ 
cer  of  the  city,  and  notice  to  him  of  a  bility  by  statute.     Halbert  v.  State,  SI 
nuisance  is  sufficient,  when  it  would  not  Ind.   125  (1864);  Muzzy  v.  Shattnck,  1 
be  to  the  clerk,  who  is  only  a  recording  Denio,  283 ;  Morbeck  o.  State,  28  In^ 
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cers ;  disfranchisement,  to  corporators  or  members  of  the  corporation. 
Amotion,  therefore,  is  the  removal  of  an  officer  in  a  corporation  from 

86;  Hancock  V.  Hazzard,12  Cash.  (Mass.)  Belknap  v.  Rheinhart,  2  Wend.  (N.  Y.) 
112  ;  Clay  Co.  v,  Simonsen,  1  Dak.  Ter.  375  ;  Adams  v,  Whittlessey,  3  Conn.  560  ; 
403 ;  affirmed.  Clay  County  v.  Simonsen,  8  Conn.  329 ;  Hammarskold  v.  Bull,  et 
2  Dak.  Ter.  112  ;  Egremont  v.  Benjamin,  al,  (** State  capitol  commissioners"  )  11 
125  Mass.  16;  State  v.  Lewenthall,  66  Rich.  (S.  C.)  Law,  493  ;  Lesley  r.  White, 
Miss.  589 ;  State  v,  Powell,  67  Ma  895  ;  1  Speers,  31 ;  Young  v.  Commissioners 
State  V.  Gates,  67  Mo.  139  ;  Inglis  v.  of  Roads,  2  Nott  &  MeC.  537  ;  Miller 
State,  61  Ind.  212  ;  United  Stetes  v,  v.  Ford,  4  Rich.  (S.  C.)  Law,  376  ;  s.  c. 
Prcscott,  8  How.  (U.  S.)  578 ;  Common-  4  Strob.  213  ;  Copes  v,  Mathews,  10  Sm. 
wealth  V.  Comly,  4  Pa.  St.  872;  State  &  Marsh.  (18  Miss.)  398;  Tucker  9. 
V.  Harper,  6  Ohio  St.  707  ;  Henry  v.  Shorter,  17  Ga.  620 ;  Woodbridge  v.  Hall, 
State,  98  Ind.  381.  And  a  direction  to  a  47  N.  J.  L.  (18  Vroom)  388  ;  Hall  o. 
public  officer  {e.  g.  a  county  treasurer)  how  Cockrell,  28  Ala.  607  (1856);  but  qvajre, 
and  where  to  k#p  the  money  {e,  ^.  in  a  as  to  its  correctness.  In  Nickerson  t;. 
safe  provided  by  the  county),  if  made  by  Dyer,  105  Mass.  820,  the  agents  or  com* 
a  board  or  authority  having  no  legal  con-  miUee  of  a  town  were  held  not  to  be  per- 
trol  or  power  over  the  matter,  will  not  be  sonally  liable.  A  public  officer  contracting 
a  defence  to  such  officer  if  the  money  is  with  a  party  who  knows  the  'extent  of  his 
stolen  from  the  safe.  Halbert  v.  State,  authority  is  not  personally  liable,  nnless 
supra.  In  a  suit  against  a  tax-collector  to  such  intent  is  clearly  expressed.  Broad- 
recover  money  received  by  him,  it  is  no  well  v.  Chapin,  2  111.  App.  511  ;  post, 
defence  that  he  received  the  money  on  chap.  xiv.  In  the  absence  of  a  provision 
account  of  taxes  which  the  legislature  had  to  the  contrary,  an  officer  of  a  municipal 
no  constitutional  power  to  impose.  Waters  corporation  is  not  disabled  from  entering 
V.  Stete,  1  Gill  (Md.),  302  (1843);  Thomp-  into  a  contract  with  it.  Municipality  v. 
80D  V,  Stickney,  6  Ala.  579;  Evans  v.  Caldwell,  8  Rob.  (I^),  868  (1842).  See 
Trenton,  4  Zabr.  (24  N.  J.  L. )  764.  Treas-  on  this  point,  post,  sec.  292  and  note.  It 
urer  held  not  entitled  to  credit  for  money  is  held  that  where  the  officers  of  a  pub- 
paid  contractors  upon  warrants  not  drawn  lie  or  municipal  corporation,  acting  offi- 
according  to  the  charter.  McCormick  v,  cially  and  under  an  innocent  mistake  of 
Bay  City,  23  Mich.  457.  the  law,  in  which  the  other  contracting 
Liability  op  Officer  on  Contracts,  party  equally  participated,  with  equal  op- 
—  Public  and  rauniciital  officers  are  not  portunities  of  knowledge,  neither  party  at 
perstmally  liable  on  amimcts  within  the  the  time  looking  to  personal  liability,  the 
scope  of  their  authority  and  line  of  duty,  officers  are  not,  in  such  case^  personally 
unless  it  is  very  apparent  that  they  in-  liable,  nor  is  the  corporation  liable.  Hous- 
"  tended  to  bind  Uiemselves  personally,  ton  v.  Clay  County  (unauthorized  contract 
Macbeath  r.  Haldimand,  1 D.  &E.  Term.  172,  by  township  trustees  for  the  erection  of  a 
and  Hodgson  v.  Dexter,  1  Cranch,  345,  bridge),  18  Ind.  396(1862);  Boardman  t7. 
are  the  leading  cases.  The  question  is,  Hayne,  29  Iowa,  339  (1870);  Duncan  v. 
To  whom  was  the  credit  given  ?  Did  the  Niles,  32  111.  532  (1863),  and  cases  cited  ; 
defendant  contract  in  his  public  or  private  Ogden  v,  Raymond,  22  Conn.  379  (1853); 
capacity?  See  Olney  ».  Wickes,  18  Johns.  Dameron  v,  Ir^in,  8  Ire.  Law  (N.  C), 
(N.  Y.)  122,  where  the  promise  was  held  421  (1848);  Hite  v,  Goodman,  1  Dev.  & 
not  personal.  Compare  King  v.  Butler,  Bat.  Eq.  (N.  C.)  364  (1836);  Ives  r.  Hu- 
15  Johns.  (N.  Y.)  281  ;  Gill  v.  Brown,  12  let,  12  Vt.  814  (1840);  Stone  v.  Huggins, 
Johns.  (N.  Y.)  885 ;  Walker  ».  Swartout,  28  Vt.  617  ;  Tucker  v.  Justices,  13  Ire. 
lb.  444;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  Law  (N.  C.)  434;  Dey  i;.  Lee,  4  Jones 
513;  Sheffield  r.  Watson,  3  Caines  (N.  Y.),  (Law),  238;  Tucker  v.  Shorter,  17  Ga. 
69 ;  commented  on,  12  Johns.  448 ;  Brown  620  ;  Copes  ».  Mathews,  10  Sm.  k  Marsh. 
V.  Rundlett  (full  discussion),  15  N.  H.  (18  Miss.)  398;  Hall  v,  Cockrell,  28  Ala, 
860  (1844),  and  cases  cited  and  criticised  ;  507  ;  compare  Potts  v,  Henderson,  2  Ind. 
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his  office,  but  it  leaves  him  still  a  member  of  the  corporation.     Dis- 
franchisemeut  is  to  destix>y  or  take  away  the  fraiichise  or  right  of 


(Carter)  827  (1850);  Lyon  r.  Irish.  68 
Mich.  518.  Liability  under  statute  of 
trustees  or  directors  of  public  works  who 
make  unauthorized  contracts.  liiggins  v. 
I>ivingstone,  4  Dow,  341 ;  Parrott  v.  Eyre, 
10  Bing.  283 ;  Wilson  i;.  Goodman,  4 
Hare,  54. 

TaX'Collector'8  Personal  Liabil- 
ity TO  Third  Persons.  —  Tax-collector 
liable  in  trespass  who  seizes  without  color 
of  law  for  tax  assecsment,  or  under  an  un- 
constitutional law.  McCoy  r.  Chillicothe, 
3  Ohio,  870 ;  Ragnet  i\  Wade,  4  Ohio, 
107  ;  Looniis  v,  Spencer,  2  Paige,  150. 
But  a  collector  whose  warrant  is  in  due 
form,  with  nothing  on  its  face  to  show  the 
illegality  of  the  tax  or  the  want  of  author- 
ity in  the  assessors  or  previous  officers, 
will  be  protected  in  executing  it,  even 
though  the  tax  be  not  lawfully  assessed. 
Chegary  i;.  Jenkins,  1  Seld.  (5  N.  Y.)  376 
(1861);  affirming  8.  c.  3  Sandf.  Sup.  Ct. 
R.  409  ;  Abbott  v,  Yost,  2  Denio  (N.  Y.), 
86  ;  Savacool  v.  Bough  ton,  5  Wend.  (N. 
Y.)  170  (1830),  leading  case;  Downing  v, 
Rugar,  21  Wend.  178  (warrant  of  justice 
to  overseers  of  poor);  Alexander  v,  Hoyt, 
7  Wend.  (N.  Y.)  89;  Clark  v.  Halleck,  16 
Wend.  (N.  Y.)  607  ;  People  v,  Warren, 
5  Hill  (N.  Y. ),  440 ;  Webber  u.  Gray,  24 
"Wend.  (N.  Y.)  485  ;  Loomis  i;.  Si>encer, 
2  Paige,  168;  Little  v.  Merritt,  10  Pick. 
(Mass.)  547;  see  Suydam  v.  Keys,  13 
Johns.  (N.  Y.)  444;  Gale  ».  Mead,  2 
Denio  (N.  Y.),  160  ;  lb.  232  ;  Easton  i\ 
Callender,  11  Wend.  (N.  Y.)  90  ;  Clark 
V.  Norton,  49  N.  Y.  243.  Liability  of  as- 
sessor. Dorwin  t;.  Strickland,  67  N.  Y. 
492  (1877);  Harshman  v.  Winterbottom, 
123  U.  S.  215. 

Personal  Liability  op  Public  Of- 
PICKR8  FOR  Acts  of  Subordinates  ; 
Respondeat  Superior.  —  Public  officers 
are  not  liable  for  the  misconduct  or  mal- 
feasance of  such  persons  as  they  are  obliged 
to  employ  ;  the  reason  here  being  that  the 
maxim  of  respondeat  superior  has  no  appli- 
cation, there  being  no  freedom  of  choice  as 
to  the  selection  and  control  of  agents. 
Bailey  v.  Mayor,  &c.,  8  Hill  (N.  Y.),  531 
(1842);  affirmed  in  error,  2  Denio,  483 
(1845);  Hall  v.  Smith,  2  Bing.  166;  Pritch- 


ard  V.  Keefer,  63  111.  117  ;  Humphreys 
V.  Mears,  1  Man.  &  RyL  187 ;  Bolton  v. 
Crowther,  4  Dowl.  &  Ryl.  195;  Harris  «. 
Baker,  4  Maule  &  Selw.  27  ;  Bacheller 
V.  Pinkham,  68  Me.  253.  See  also  Lane 
V.  Cotton,  1  Salk.  17  ;  Story  on  Agency, 
320  et  acq,;  Story  on  BaiL  800,  802; 
Martin  v.  Mayor,  &c.,  1  Hill  (N.  Y.), 
546,  551  ;  Mayor,  &c.  v.  Furac,  8  Hill 
(N.  Y.),  612,  618.  City  liable  for  negli- 
gence in  making  public  improvements, 
though  it  let  the  contract  to  a  contractor 
who  is  to  perform  It  under  the  supervision 
and  direction  of  the  city.  Chicago  o.  Der- 
mody,  61  111.  481 ;  Chicago  v.  Jouey,  60 
111.  883.  More  fully  on  this  point  see  pott^ 
chap,  xxiii. ;  Wright  v.  Hoebrook  (full  dis- 
cussion), 52  N.  H.  120  (1872);  8.  c.  13 
Am.  Rep.  12. 

Liability  of  Public  Officers  for 
Acts  Judicial  in  tiieir  Nature.  — 
Officers  are  not  liable  for  honest  errors  or 
mistakes  of  judgment  as  to  acts  within 
the  scope  of  their  authority,  judicial  in 
their  nature,  in  the  absence  of  malice  or 
corruption,  or  statute  imposing  the  lia- 
bility. Post,  chaps,  xxii.  and  xxiii. ;  Ram- 
sey V,  Riley,  13  Ohio,  157  ;  Steward  r. 
Southard,  17  Ohio,  402  ;  Conwell  v.  Km- 
rie  (road  supervisor),  4  Ind.  209  ;  Bartlett 
V.  Crozier  (highway  overseer),  17  John^ 
(N.  Y.)  439  ;  Freeman  v.  Cornwall  (high- 
way overseer),  10  lb.  470 ;  McConnell  r. 
Dewey  (road  supervisor),  6  Neb.  385 
(1877);  Johnson  v,  Sunley,  1  Root 
(Conn.),  245  ;  Township  v,  Cai-ey,  3 
Dutch.  (N.  J.  L.)  377  ;  Waters  v,  W'ater-  » 
man,  2  Root,  214  ;  Craig  v.  Burnett,  S2 
Ala.  728 ;  Sute  v,  Dunnington,  12  Md. 
840 ;  Commissioners  t;.  Nesbitt,  11  Gill& 
J.  (Md.)  60;  Woodruff  v.  Stewart,  63 
Ala.  206  (action  against  mayor  acting  as 
judge  for  false  imprisonmeTU).  East  River 
Gas-Light  Co.  v.  Donnelly,  93  N.  Y.  657. 
Liability  where  the  officer's  function  is 
quasi  judicial.  Wilkes  t?.  Dinman,  7  How. 
89  (where  the  subject  is  much  considered, 
and  malice  or  wilful  wrong  held  to  be  et- 
sential),  Waldron  v.  Berry,  61  N.  H.  186; 
Perry  v.  Reynolds,  53  Conn.  627 ;  R«y* 
mond  17.  Fish,  61  Conn.  80  (health  officer 
not  liable  for  mere  errer  of  judfrnenOt 
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being  any  longer  a  member  of  the  corporation.^  American  municipal 
corporations  are,  in  many  respects,  essentially  different  in  their  con- 
Hatter  of  Isaacson,  86  La.  An.  56  (failare  Carthy  v.  DeArrait,  99  Pa.  St.  63  (unlawful 
to  levy  a  tax  for  payment  of  judgment),  arrest  and  imprisonment.  See  also  as  to 
The  members  of  a  city  council  at^e  not  in-  measure  of  damages).  Liability  for  tion- 
dividnally  liaUe,  in  a  civil  or  criminal  ac-  feasance  of  misfeaaajice,  where  the  duty  is 
tion,  for  acts  InTolving  the  exercise  of  dis-  specific,  imperative,  and  not  judicial,  in 
cretion,  unless  they  act  corruptly.  Walker  its  nature.  Griffith  v.  FoUett,  20  Barb. 
V.  Hallock,  82  Ind.  289  (1869);  Baker  v,  (N.  Y.)  630  (1865);  Weaver  v.  Devendorf, 
SUte,  27  Ind.  485.  Liability  of  minia-  8  Denio  (N.  Y.).  117  ;  Harmon  v.  Broth- 
Urial  offioert  charged  by  statute  with  an  erson,  1  Denio  (N.  Y.),  537  ;  lb.  595  ; 
absolute  and  certain  duty.  Clark  v.  MU-  Adsit  v.  Brady.  4  Hill  (N.  Y.),  630  (1843). 
ler,  54  N.  Y.  528,  and  cases  cited.  But  see  "  It  is  settled  in  this  court  that  one  who 
reference  to  this  case,  cited  by  Miller,  J.,  in  assumes  the  duties  and  is  invested  with 
Dow  r.  Humbert,  91  U.  S.  294,  302  (1875).  the  powers  of  a  public  officer  is  liable  to  an 
Public  duty,  not  ordinarily  enforceable  by  individual  who  sustains  special  damage  by 
private  action  against  the  officer,  unless  a  neglect  properly  to  perform  such  duties." 
given  by  statute.  Foster  v.  McKibbeu,  14  Pinch,  J.,  in  Bennett  v.  Whitney,  94 
Pa.  St.  168 ;  McConnell  v.  Dewey  (road  su-  N.  Y.  802  (leaving  a  temporary  opening 
I)ervisor),  5  Neb.  385  (1877).  Misappli-  in  a  street  unguarded  and  unlighted).  Ho- 
eaiUm  of  public  funds  by  officer.  Town-  ver  v.  Barkhoof,  44  N.  Y.  113  (failing  to 
ship,  &c.  V.  Linn,  36  Pa.  St.  431.  Ante,  keep  a  bridge  in  repair).  More  fully,  post, 
sees.  214-216,  notes.  Neglect  to  take  a  chap,  xxiii.  The  principle  on  which  a 
bond  required  by  law.  Boggs  v.  Hamilton,  public  officer  is  held  personally  liable  for 
2  Const.  (S.  C.)  R.  381  ;  State  v.  Dun-  injuries  resulting  from  improper  execution 
nington,  12  Md.  340.  A  municipal  officer  of  official  duties  is  well  stated  in  Nowell 
misled  into  issuing  order,  not  liable  to  the  v.  Wright,  8  Allen  (Mass.),  166  ;  Blair  v, 
holder.  Boardman  v.  Hayne,  29  Iowa,  Langtry,  21  Neb.  247.  In  Amy  i;.  Sui)er- 
889.  visors,  11  Wall.  186  (1870),  where  county 
Personal  Liability  of  Officer  for  supervisors  were  held  to  be  personally  liable 
Torts.  —  Alvord  v.  Barrett  (town  clerk),  for  failing  to  levy  a  tax,  as  commanded  by 
16  Wis.  176;  American  Print  Works  r.  the  court,  to  pay  the  plain tifTs  judgment, 
Lawrence,  8  Zabr.  (28  N.  J.  L.)  590,  601.  Mr.  Justice  Suxiyne,  stating  the  principle 
No  liability  for  acts  done  by  a  public  offi-  of  the  decision,  says:  **The  mle  is  well 
cer  under  lawful  authority  and  in  a  proper  settled,  that  where  the  law  requires  abso- 
mamier.  lb,  Fnll  discussion  and  cases  lutely  a  ministerial  act  to  be  done  by  a 
cited  by  Carpenter,  J.;  8.  p.  in  s.  c.  1  public  officer,  and  he  neglects  or  refuses 
Zabr.  (21  N.  J.  L.)  248,  260,  per  Oreen,  to  do  snch  act,  he  may  be  compelled  to  re- 
C.  J. ;  Calking  t;.  Baldwin,  4  Wend,  spond  in  damages  to  the  extent  of  the  in- 
(N.  Y.)  667  ;  and  cases  cited.  How  far  jury  arising  from  his  conduct ;  mistake  of 
protected  by  an  ujiconstitutional  statute,  duty  and  honest  intentions  will  not  excuse 
lb.  But  if  officers  act  malicimisly,  oppreS'  the  offender."  Measure  of  damages.  Dow 
sively,  corruptly,  or  toithout  authority  of  v.  Humbert,  91  U.  S.  294  (1875).  Liabil- 
law,  they  may  be  held  personally  liable,  ity  for  fraud,  Oakland  v.  Carpenter,  13 
Pruden  v.  Love,  67  6a.  190  (declaring  a  Cal.  540 ;  ante,  sec.  208,  n. ;  post,  sec. 
building  a  nuisance  and  tearing  it  down  910,  n.  A  ministerial  officer,  acting  in 
without  proper  notice  to  the  owner).    Mc-  good  faith,  is  liable  for  actual,  but  not  for 


1  2  Kyd,  50-94;  Willc.  245-276 ;  Glov-  Corp.  chap,  xii.,  where  the  earlier  cases 

er,  chap.  xvi.  pp.  827,  828 ;  Grant,  250,  are  quite  fully  collected,  and  the  doctrine 

263.     And  see  2  Kent,  Com.   278,   297,  of  the  English  decisions  satisfactorily  pre- 

where  amotion  and  disfranchisement  are  sented.      Richards  v.  Clarksburg,  30  W, 

used  as  convertible  terms ;  Angell  &  Ames,  Va.  491  (1887),  citing  the  text. 
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stitution  from  the  old  English  municipal  corporations,  under  which 
most  of  the  cases  on  the  subject  of  amotion  and  disfranchisement 
usually  cited  in  the  books  arose.  These  cases,  especially  those  re- 
lating to  disfranchisement  are,  in  general,  inapplicable  here,  and 
shoidd,  it  is  believed  by  the  author,  be  followed  by  our  courts  as 
precedents  with  unusual  caution,  and  only  when  they  rest  upon  or 
declare  principles  general  in  their  nature,  and  which  embrace  in 
their  operations  municipal  institutions  possessing  the  distinctive 
characteristics  of  ours.  Here,  the  inhabitants  of  the  municipality 
are,  by  legislative  enactment,  the  corporators ;  certain  of  those  in- 
habitants (usually  all  of  the  adult  male  residents)  have  the  constitu- 
tional or  statutory  right  to  elect  the  legislative  or  governing  body, 
and  also,  frequently,  the  other  more  important  officers  of  the  corpo- 
ration. It  would  seem  that  the  English  doctrine  of  dvi/ranchisemeni 
of  a  corporator  or  member  has  no  application  to  our  municipal  cor- 
porations, whether  the  corporator  be  considered  the  *'  inhabitant "  or 
the  "  voter." 

§  239  (178).  DiBfranohisement ;  Bngliah  Doctrine  not  applicabla 
here.  —  Whether  the  power  of  disfranchisement  be  incidental  to 
the  corporation,  or  must  be  expressly  conferred,  respecting  which 
there  is  in  England  some  contrariety  of  view,^  we  need  not  inquire, 

exemplary  damages,  for  illegal  acts  injuri-  Johns.  (N.  Y.)  114  ;  Lincoln  v.  Hapgood, 
ous  to  private  persons.    Tracy  v.  Swart-  11  Mass.  850;  Bridge  v.  Lincoln,  14  Mass. 
ont,  10  Pet.   (U.  S.)  80  (1836)  (action  867.      ColUctwft,  and  revenue  officers  not 
against  collector  of  customs) ;  lb,  137  ;  liable  to  the  party  paying  for  money  ro/- 
Jenner  v.  Joliffe,  9  Johns.  382.     As  no  uniarily  paid  to  them.     Elliott  e.  Swart- 
one  is  bound  by  an  unauthorized  ordi-  out,  10   Pet.   187   (1886);   Thompson  v. 
nance,  the  municipal  authorities  enacting  Stickney,  6  Ala.  579.     More  fuUy,  post, 
the  same  are  not  individually  liable  there-  chap.   xxiiL      WTien    liable   tn  treqtast, 
for.     So  held,  in  action  by  an  ex-mayor  McCoy    v.    Chillicothe,    8    Ohio,    870; 
against  aldermen  for  depriving  him  of  his  Loomis  v.  Spencer,   2    Paige,    153.    Be- 
office.    Jones  v.  Loving,  55  Miss.  109  ;  cording  qjfficer,    Ramsey  v.  Riley,  13  Ohio, 
supra,  sec.  235.     A  provision  of  law  mak-  157  ;   approved,  Stewart  v.  Southard,  17 
ing  a  civil  corporation  liable  '*  for  the  ille-  Ohio,  402. 

gal  doings  and  defaulte"  of  its  officers         *  Grant,  263.    "This  right  [ofdisfran- 

(there  being  no  provision  that  the  officers  chiseiiient]  has  been  but  sparingly  exer* 

shall  not  also  remain  liable),  does  not  de-  cised,  though  it  is  undoubtedly  an  incidaU 

prive  the  party  injured  of  his  right  to  to  every  corporation,  with,  perhaps,  some 

proceed  personally  against  the  officer  or  exceptions  in  cases  of  trading  and  moDe* 

agent  who  committed  the  injury.     Both  tary  Inxiies."  lb,    Willcock  (271,  pi.  709) 

are  liable.    Rounds  v,  Mansfield,  88  Me.  denies  that  it  is  an  incidental  right,  and 

(8  Heath)  586  (1854).    Election  officers  for  claims  that  the  rule  laid  down  in  the 

re/using  vote,  token  liable,    Gordon  v.  Far-  second  resolution  (Bagg*8  Case)  od  tbis 

rer,  2  Doug.  (Mich.)  411  ;  Carter  v,  Har-  point,  — that  *'no  freeman  of  any  oorpo> 

rison,  6  Blackf.  188 ;  Jeffries  v,  Ankeny,  ration  can  be  disfranchised  by  the  corpo* 

11  Ohio,  874  ;  compare  Ramsey  v,  Riley,  ration,  unless  they  have  authority  to  tio  fo 

18  Ohio,  157.  See  Jenkins  v.  Waldron,  11  by  the  express  words  of  the  charter,  or  bj 
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for  here  (were  there  no  constitutional  obstacles)  the  legislature  never 
bestows  upon  the  council,  or  governing  body  which  represents  the 
corporation,  the  right  to  disfranchise  the  citizen  or  corporator ;  and 
it  is  clear  that  such  a  formidable  and  extraordinary  authority  does 
not  exist,  and  cannot  be  exercised  by  the  council,  as  an  incidental 
or  implied  right  To  burn  or  destroy  the  charters  of  the  corpora- 
tion, or  wilfully  to  falsify  its  books,  were  in  England  considered 
such  breaches  of  duty  on  the  part  of  a  corporator  as  would  work  a 
forfeiture  of  the  corporate  character,^  there  being,  according  to  Lord 
Coke, "  a  tacit  condition  annexed  to  the  franchise,  which,  if  he  break, 
he  may  be  disfranchised."  *  Surely,  there  is  here  no  such  tacit  con- 
dition annexed  to  the  constitutional  or  statutable  right  of  a  resident 
of  a  municipality  to  be  and  remain  a  corporator,  though  there  may 
be  a  similar  condition  annexed  to  municipal  offices.  Wilfully  to 
destroy  or  falsify  the  charter  or  books  of  a  municipal  corporation  is 
an  act  which  is  punishable  by  the  criminal  codes  of  the  different 
States ;  and  if  the  offender  is  convicted  and  imprisoned,  it  may  re- 
sult as  an  incident  of  such  conviction  that  he  will  cease,  for  the  time, 
to  be  a  resident,  and  hence  will  cease  to  be  a  member  of  the  corpo* 
ration ;  but  the  corporation  itself  has  no  power  to  disfranchise  him, 
that  is,  to  deprive  him  of  the  privileges  and  rights,  without  absolv- 
ing him  from  the  liabilities  of  other  citizens^  while  he  remains  within 
the  limits  of  the  municipality. 

§240  (179).  Amotion;  Rez  v. Riohardoon.  —  The  power  ^o amot;^ 
a  corporate  officer  from  his  office,  for  reasonable  and  just  cause,  is 
one  of  the  common-law  incidents  of  all  corporations.^    This  doctrine, 

prescription,"  —  is  the  law.     Mr.  Glover  *  18  Coke,  98  a, 

simply  adopts  Mr.  Willcock's  language.  *  Bex  v,  Richardson,  1  Burr.  517  ;  Rex 

Olover,  335.     Mr.  Kyd's  exposition  of  the  v.  Liverpool,  2  Burr.  723  ;  Eex  v.  Don- 

second  resolution  in  Bagg's  Case,  2  Kyd,  caster,  2  Burr.  738    Jay's  Case,  l.Vent. 

62.    And  see  leading  case  of  Rex  v.  Rich-  802  ;  Lord  Bmce's  Case,  2  Stra.  819  ;  Rex 

ardson,  1  Burr.  517,  which  was  a  case  of  v.  Ponsonby,  1  Yes.  Jr.  1 ;  Rex  v.  Lyme 

amotion,  but    has    been  often  taken  as  Regis,  Doug.  153;  Rex  i7.  Tidderley,  1  Sid. 

asserting  an  inchiental  power  to  dlsfran-  14,  per  Halt,  C.  B.;  Rex  v.  Taylor,  3  Salk. 

chise  for  cause  as  well  as  to  amove.  Augell  231;  1  RoU.  Rep.  409;  s.  c.  3  Bulst.  189; 

k  Ames,  sees.  408,   409.     See,  generally.  Rex  v.  Chalke,  1  Lord  Raym.  225  ;  Rex 

Commonwealth  v,  St.  Patrick's  Society,  2  r.  Heaven,  2  Term  R  772 ;  Reg.  v,  New- 

Binn.  (Pa.)  448  (1810);  Evans  v.  Phila-  bury,  1  Queen's  Bench,  751  ;  2  Kyd,  50- 

delphia  Club,  50  Pa.  St.  107  ;  Hopkinson  94,   where  the    old    cases  are  digested  ; 

V.  Marquis  of  Exeter,  Law  Rep.  5  Eq.  63  ;  Glover,  chap.  xvi.  ;  Willc.  246  ;  Grant, 

State  V.  Georgia  Med.  Soc.,  88  Ga.  608 ;  240  ;  Angell  &  Ames,  chap,  xii.;  2  Rent, 

8.  c.  8  Am.  Law  Reg.  (n.  s.)  533,  Mr.  Com.  297  ;  Richards  v,  Clarksburg,  30  W. 
Mitchell's  note.  Ya.  491  (1887);  State  v.  The  Judges.  35 

1  Mayor  v.  Pilkinton,  1  Eeb.  597  ;  Rex    La.  An.  1075  ;  Ellison  v.  Raleigh,  89  N.  C. 

9.  Chalke,  5  Mod.  257  ;  1  Lord  Raym.     125  ;  ante,  sec.  212,  note. 
226  ;  Grant,  Corp.  265. 
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though  declared  before,^  has  been  considered  as  settled  ever  sincd 
Lord  Mansfield's  judgment  in  the  well-known  case  of  The  King  v. 
Richardson.^  It  is  there  denied  that  there  can  be  no  power  of 
amotion  unless  given  by  charter  or  prescription ;  and  the  contrary 
doctrine  is  asserted,  —  that  from  the  reason  of  the  thing,  from  the 
nature  of  corporations,  and  for  the  sake  of  order  and  government, 
the  power  is  incidental 

§  241  (180).  Wliere  Power  of  Amotion  resided  in  old  English 
Corporation.  —  But  the  power  to  amove,  like  every  other  incidental 
power,  is  incident  to  the  corporation  at  large,  and  not  to  any  select 
body  or  particular  part  of  it,  and  unless  delegated  to  a  select  body 
or  part,  it  must  be  exercised  by  the  whole  corporatimi,  and  at  a.  cor- 
porate  assembly  regularly  and  d^dy  convened,^  The  power  to  hold 
such  an  assembly  is,  however,  implied  in  the  power  of  amotion.* 

§  242  (181).  Power  of  Amotion  in  this  ooiintry. — By  the  corpo- 
ration at  large,  as  used  in  the  preceding  section,  is  meant  the  differ- 
ent ranks  and  orders  which  compose  it,  including  the  definite  and 
indefinite  bodies.  The  essentials  in  such  a  corporation  of  a  valid 
corporate  assembly  have  previously  been  described.  Our  American 
corporations,  however,  have  no  ranks,  orders,  or  integral  parts  corre- 
sponding to  the  constitution  of  an  old  English  corporation.  Here 
the  common  council,  or  the  elective  governing  body  (whatever  name 
be  given  to  it),  exercises  all  of  the  powers  of  the  incorporated  place. 
Has  the  council,  as  the  representative  of  the  corporation,  the  inci- 
dental powers  of  a  corporation,  such  as  the  power  to  amove,  or  the 

^  Lord  Brace's  Case,  2  Stra.  819,  820 ;  but,  unless  expressly  changed  or  limited 

Tidderley's  Case,   1   Sid.    14,  per  ffaJe,  by  charter,  it  belongs  to  the  corporation 

C.  B.  at  large.     Lord  Mansfield  seemed  to  be 

3  Rex  V,  Richardson,  1  Burr.  517,  noted  of  opinion  that  it  was  competent  to  trans- 

infra,  sec.  251.     **  It  is  necessary  to  the  fer  this  power  from  the  whole  body  to  a 

good  order  and  government  of  corpoiute  select  body  by  an  ordinance  or  by-law. 

bodies  that  there  should  be  such  power  Bagg's  Case,  il  Co.  99  a ;  Rex  v.  Rich* 

[amotion],  as  much  as  the  power  of  mak-  ardson,   1  Burr.  539.     But  this  question 

ing  by-laws."    lb,  seems  not  to  have  been  directly  deter- 

«  Lord  Bruce's  Case,  2  Stra.  819  ;  Rex  mined,     Wiilc.  247,  pi.  634  ;  Fb.  248,  pi. 

V.  Lyme  Regis,  Doug.  153  ;  Rex  v.  Rich-  635  ;  State  r.  Jersey  City,  1  Dutch.  (N.  J.) 

ardson,  supra  ;  Rex  v.  Doncaster,  Say.  38;  636.     Under  the  Constitution  of  Pennsyl- 

Rex  V.  Taylor,  8  Salk.  231  ;  Rex  v.  Paver-  vania  municipal  oflBcers  who  hold  their 

sham,  8  T.  R.  356  ;   Fane*s  Case,  Doug,  offices  by  appointment  may  he  removed  at 

158;   Willc.  246,  pi.   629;    Grant,  240,  the  pleasure  of  the  power  appointing  them. 

241  ;  2  Ryd,  56  ;  Glover,  329  ;   State  v.  Houseman  v.  Commonwealth,  100  Pa.  St. 

Jersey  City,  1  Dutch.  (N.  J.)  536  (1856).  222. 

Even  if  the  right  to  elect  an  officer  be  in  *  Fane's  Case,  Dong.  158 ;  Rex  v.  LynM 

a  particular  person  or  select  class,   the  Regis,  lb,  149. 
power  to  amove  is  not  incidental  to  it. 
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power  to  ordain  by-laws?  Or  is  the  council  in  the  nature  of  a 
select  body,  possessing  no  right  to  exercise  any  of  the  ordinary  in- 
cidental powera  of  the  corporation,  unless  expressly  authorized  by 
charter  or  legislative  grant  ?  The  question  not  being  judicially  set- 
tled as  to  our  municipal  corporations,  the  opinion  is  ventured  that, 
in  the  absence  of  an  express  grant  or  statute  conferring  or  limiting 
the  power,  the  common  council  of  one  of  our  municipal  corporations 
as  ordinarily  constituted,  does  possess,  in  the  absence  of  any  express 
or  implied  restriction  in  the  charter,  the  incidental  power,  not  only 
to  make  by-laws,  but, /or  cause,  to  expel  its  members,  and,  for  cause, 
to  remove  corporate  officers,  whether  elected  by  it  or  by  the  people. 

§  243.  Same  aubjeot.  —  Whatever  necessity  or  reason  exists  for 
the  right  of  amotion  at  common  law,  with  respect  to  the  corporation 
at  large,  would,  in  the  absence  of  any  controlling  legislative  pro- 
vision, seem  to  exist  here  not  only  as  to  the  doctrine  itself,  but  also 
mih  respect  to  that  avilwrized  body  by  which  alone  the  corporation 
acts,  and  which  exercises  all  the  corporate  powers  and  functions. 
All  of  the  inhabitants  cannot  meet  and  act  in  their  primary  capacity, 
except  in  organizations  like  the  torvns  in  the  New  England  States ; 
and  if  an  implied  or  incidental  right  of  amotion  exists  at  all,  it  must 
be  exercised  by  the  council  or  governing  body  of  the  corporation. 
If  it  does  not  exist  in  the  council,  it  cannot  be  delegated  to  it  by  an 
ordinance  or  by  any  act  of  the  corporation,  though  if  the  right  does 
exist,  its  exercise  may,  of  course,  be  regulated  by  ordinance  or  by- 
law.^   And  the  right  may  doubtless,  we  think,  be  inferred  from  the 


*  See,  generally,  Willard's  Appeal,  4 
R.  I.  597  ;  State,  &c.  v.  Trustees,  &c.,  5 
Ind.  89 ;  State  v.  Bryce,  7  Ohio,  part  II. 
[82]  414 ;  Commonwealth  v.  St.  Patrick's 
Society,  2  Binn.  (Pa.)  448  ;  Common- 
wealth V.  Bussier,  5  Sei^.  &  Rawle  (Pa.), 
451 ;  Commonwealth  v.  Guardians,  &c., 
6  Serg.  k  Bawle  (Pa. ),  469  ;  Common- 
wealth V.  Sutherland,  3  Serg.  &  Rawle 
(Pa.),  145;  Johns  v.  Nicholls,  2  Dall.  184; 
1  Yeates,  80 ;  People  v.  Comptroller,  &c., 
20  Wend.  (N.  Y.)  595;  State,  &c.  v. 
Lingo,  26  Mo.  496  ;  Fawcett  v.  Charles, 
18  Wend.  473;  Hoboken  v.  Gear,  3  Dutch. 
(N.J.)  265;  People  v.  Board  of  Trade, 
45  IIL  112  (1867);  Neall  v.  Hill.  16  Cal. 
145  ;  State  v.  Chamber  of  Commerce,  20 
Wis.  63  ;  People  v.  Medical  Society,  24 
Barb.  (N.  Y.)  570  ;  Evans  v.  Philadelphia 
CJlub,  50  Pa.  St.  107  ;  State  v.  Georgia 
Medical  Society,  88  Ga.  608  ;  s.  o.  8  Am. 


Law  Reg.  (n.  8.)  533,  and  note  ;  Smith 
V,  Smith,  8  Desaas.  557.  *^at  see  State 
V.  Jersey  City,  1  Dutch.  (N.  J.)  536,  in 
which  the  power  to  expel  a  member  of  the 
council  was  expressly  conferred,  but  where 
Mr.  Justice  P&USf  delivering  the  opinion 
of  the  court,  says :  "  The  rule  is  well  set- 
tled that  a  corporation  has,  at  common 
law,  an  inherent  jurisdiction  to  expel  a 
member  for  sufficient  cause."  After  no- 
ticing the  offences  which  will  justify  ex- 
pulsion, he  adds  :  **  But  the  jurisdiction 
in  this  case  is  not  derived  from  the  com- 
mon law.  The  common  council  is  not  the 
corporation,  and,  whatever  powers  a  ma- 
nicipal  corporation  may  have  to  amove  or 
expel  a  member  at  common  law,  it  is  clear 
that  the  corporation  itself  has  not,  by 
any  by-law,  delegated  any  of  them  to  the 
common  council,  and  that  body,  therefore, 
cannot  avail  itself  of  the  common-law 
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express  power  to  make  needful  or  reasonable  bj-laws,  if  there  is 
nothing  in  the  charter  or  legislation  to  rebut  the  inference. 

§  244  (182).  Bpeolal  Statutory  TribunaL  — A  provision  in  a  city 
charter  vesting  tJie  board  of  aldermen  with  the  sole  power  to  try  all 
impeachments  of  city  officers,  the  judgment  only  extending  to  removal 
and  disqualification  to  hold  auy  corporate  office  under  the  charter, 
is  not  unconstittUional  as  authorizing  the  exercise  of  judicial  powers 
by  a  legislative  or  municipal  body,  but  is  rather  the  exercise  of  a 
power  necessary  for  its  police  and  good  administration.^ 

§  245  (183).  Power  to  amove  to  be  Btrictly  Farsaed.  —  When 
the  terms  under  which  the  power  of  amotion  is  to  be  exercised  are 
prescribed,  they  mtist  be  pursued  with  strictness?    Whether,  if  the 

jurisdiction,  vested  as  an  inherent  right  in  State  v.  Trustees  of  University,  6  Ind.  77, 
the  corporation  itself,  to  expel  a  member  89  (1854);. State  v.  Bryce,  7  Ohio,  (lart  II. 
of  their  own  body.  2  Bac.  Abr.  21,  title  [82]  414;  Steter.  Chamber  of  Commerce,  20 
Corporations ;  Willc.  on  Corp.  629.  The  Wis.  63;  Rcgina  v,  Sutton,  10  Mod.  76; 
council  derives  its  jurisdiction  from  the  Paston  v.  Urber,  Hutt.  103;  Regina  «. 
charter  of  the  corporation."  This  case  Ricketts,  7  Ad.  &  £1.  966;  Rex  v.  Ox- 
rules  that  where,  in  express  terms,  the  ford,  6  Ad.  &  £1.  849;  Commonwealth  v. 
right  of  the  council  to  expel  a  member  for  Sutherland,  3  Serg.  &  Rawle  (Pa.),  145; 
certain  causes  is  given,  it  cannot  exercise  Commonwealth  v.  Shaver,  S  W^atts  &  S. 
the  power  for  any  other  cause.  And  it  (Pa.)  338;  Murphy  v.  Webster,  131  Mass. 
would  seem  to  be  the  opinion  of  the  court,  482.  In  the  Queen  r.  Sutton,  suprc^  so 
or  at  least  of  the  judge  delivering  the  strictly  was  a  clause  in  a  charter  confer- 
opinion,  that  the  common-law  power  of  ring  the  right  of  removal  construed,  that 
expulsion  belonging  to  a  corporation  could  it  was  held  that  where  acts  were  to  be  done 
not  be  exercised  by  the  common  council,  by  a  majority,  that  word  was  to  be  under- 
that  body  not  being  the  corporation  in  stood  as  a  majority  of  the  whole  corpora- 
which  the  power  is  vested.  Infra,  sees,  tion,  and  that  if  the  officer  whose,  removal 
245,  note,  280.  Same  principle  as  to  pri-  was  proposed  was  a  member  it  could  be  ef- 
vate  corporations.  State  v.  Chamber  ot  fected  only  by  a  majority  of  all  the  mem- 
Commerce,  20  Wis.  72.  Compare  People  bers,  including  himself,  and  that  his  pe^ 
V.  Board  of  Trade,  45  III.  113.  sonal  interest  did  not  exclude  him  from 

1  State  V.  Ramos,  10  La.  An.  420.  See  voting  as  a  member  upon  the  question. 
People  V,  Bearfield,  85  Barb.  (N.  Y.)  254,  See,  also,  Stete  v.  Jersey  City,  1  Dutch. 
9upra,  sec.  200.  A  board  of  aldermen,  (N.  J.)  536;  Madison  v,  Korbly,  32  Ind. 
sitting  in  a  judicial  capacity  as  a  court  of  74;  State  v.  McGarry.  21  Wis.  496,  where 
impeachmf*nt  to  try  charges  preferred  "other  cause"  for  removal  was  held  to 
against  a  city  officer  by  another  branch  of  mean  "other  like  cause."  The  CircuU 
the  municii>al  governing  lx)dy,  is  a  court  Court  of  the  United  States  has  no  jurisdic- 
of  limited  jurisdiction,  and,  if  not  sworn,  tion  to  restrain  the  mayor  or  city  authori- 
or  not  sworn  by  an  officer  authorized  to  ties  from  removing  a  city  officer,  upon 
administer  oaths,  their  proceedings  and  charges  of  malfeasance  in  office.  An  i]i- 
judgment  of  guilty  are  void,  and  create  no  lunction  issued  in  such  a  case  and  pro- 
vacancy.  Tompert  v.  Lithgow,  1  Bush  ceedings  in  contempt  for  disobedience  of 
(Ky.),  176  (1866).  See  Hadley  v.  Mayor  the  writ,  held  void.  Re  Sawyer,  124  U. 
&c.,  33  N.  Y.  603;  cited  infra,  sec.  253,  S.  200;  supra,  sec  202,  note  ;  mora  folly, 
note.  post,  chap.  xxiL 

2  Sute  V.  Lingo,  26  Mo.  (5  Jones)  496; 


§  246  OFHCEBS;  power  of  expulsion.  831 

poioer  to  expd  cr  remove  he  given  for  certain  causes,  this  excludes  the 
right  to  exercise  the  power  in  any  other  case,  will  depend  upon 
the  intent  of  the  legislature  to  be  gathered  from  a  consideration  of 
the  whole  charter  or  statute.  Power  to  appoint "  subject  to  removal 
only  for,"  &c.,  clearly  limits  the  power  of  removal  to  the  specified 
causes.^  Express  power  of  expulsion  or  removal  for  specified  rea- 
sons was,  in  New  Jersey  and  in  Greorgia,  considered  to  exclude  any 
implied  power,  and  to  limit  the  right  to  the  enumerated  causes.^ 

§  246  (184).    Power  of  Bxpulsion  for  Bpecified  Causes  constraed. 

— A  charter  of  a  municipal  corporation  gave  to  the  common  council 
express  power  to  **  expd  a  member  for  disorderly  conduct^'  and  one 
of  the  aldermen,  being  guilty  of  official  corruption  in  receiving 
bribes,  was,  after  a  hearing,  expelled  from  the  council.  The  court 
was  of  opinion  that  the  question  as  to  the  right  to  expel  for  the 
conduct  charged,  depended  upon  the  construction  of  the  words 
"disorderly  conduct;"  and  it  held  that  receiving  bribes  for  his 
official  influence  and  votes  was  disorderly  conduct,  within  the 
meaning  of  the  charter.^  In  another  case,  the  charter  authorized 
the  council  "to  dismiss  the  marshal  for  malpractice  in  office,  or 
neglect  of  duty ; "  and  it  was  held  that  the  council  could  not  remove 
this  officer  for  the  crime  of  gambling,  as  this  was  neither  malpractice 
in  office  nor  official  neglect,  within  the  meaning  of  the  charter.^ 

1  People  V.  Higgins,  15  lU.  110.    See  «  Mayor  v.    Shaw,   &c.,  16    Ga.    172 

9Upra,  sec.  243,  note.  (1854).      Relator  was  removed  from   the 

*  State  V,  Jersey  City,  1  Dutch.  (N.  J.)  office  of  policeman  of  the  city  of  New  York, 

536  (1856);    The  Mayor,  &c.  v,   Shaw,  hy  the  board  of  police,  under  the  charge 

16  Ga.  172  (1854).     See  s.  c.  19  Ga.  468;  of  '*  conduct  unbecoming  an  officer,**  this 

21  Ga.  280;  25  Ga.  590;  Cleary  v.  Tren-  being  one  of  the  offences  for  which,  under 

ton,   50  N.   J.  L.  331  (1888);  Clark  v.  the  statute,  a  policeman  can  be  removed. 

Cape  May,  50  K.  J.  L.  558  (1888).     But  The  specifications  were  that  he  was  ap- 

see  Commonwealth  v.  St.  Patrick's  So-  point^  policeman  contrary  to  law  when 

ciety,  2  Binn.   (Pa.)  441;    4  Binn.  (Pa.)  he  was  more  than  thirty  years  of  age,  and 

448;  Angell  k  Ames,  sec.   415.      Under  that  he  had  been  appointed  after  having 

the  Illinois  statute,  it  is  held  that  the  resigned  from  the  force  without  a  vote  by 

county  authorities  do  not  possess  general  yeas  and  nays,  contrary  to  the  require- 

powers  of  removal,  and  that  they  cannot  ments  of  law.     It  was  held  that  these 

remove  a  treasurer  elected  by  the  people,  specifications  had  only  reference  to  rela- 

except  for  causes  specified  in  the  statute ;  tor's  title  to  the  office,  and  not  to  his 

but  it  may  be  observed  that  a  county  conduct  while  an  officer,  and  did  not  au- 

treasurer  is  a  public  and  not  a  corporate  thorize  the  removal.    People,  ex  rel.  Clapp 

officer.     Clark  v.  The  People,  15  111.  213  «.  Board  of  Police,  72  N.  Y.  415  (1878). 

(1853).     So  a  power  of  removal  conferred  Reported  below,  5  Hun,  457. 

upon  the  mayor  and  common  council  can-  Poioer  to  punish  for  contempt.  Whether 

not  be  exercised  by  the  council  alone,  the  council  possesses  the  power  to  punish 

Charles  v.  Hoboken,  3  Dutch.  (N.  J.)  203.  for  contempt  depends  upon  the  provisions 

•  State*.  Jersey  City,  1  Dutch.  (N.  J.)  of  the  charter.     The  power  must,  as  the 

J^  (1856).  author  conceives,  'be  conferred  either  ex- 
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§  247  (185).  Power  to  Expel  constaiied  and  limited.  —  The  power 
to  compel  a  merriber  of  tJie  cotmcil  does  not  authorize  a  resolution  by 
it  that ''  the  president  of  the  council  be  directed  not  to  appoint  a 
certain  member  on  any  committee,  nor  call  his  name,  nor  allow  him 
to  take  part  in  the  action  of  the  board,''  since  this  would  create  no 
vacancy  which  could  be  supplied,  but  would  leave  the  seat  occu- 
pied, while  it  silenced  the  occupant,  and  left  his  constituents  un- 
represented.^ 

presdy  or  as  incidental  to  some  power  city/'  and  provided  for  trial  before  the 
which  is  conferred,  or  it  will  not  exist,  board  of  aldermen,  who  were  empowered  to 
In  Doyle  «.  Falconer,  1  Privy  Council  enter  judgment  of  removal  against  him 
Appeals,  329,  it  was  held  that  the  colonial  npoh  finding  that  the  charges  were  *'  a  suf- 
parliament  of  Dominica  had  not  the  in-  ficient  cause  for  removal  from  office,"  it 
herent  privilege  of  parliament  as  a  court,  was  held  that  the  aldermen  were  not  in- 
and  could  not  therefore  punish  for  con-  vested  with  unlimited  discretion,  without 
tempt;  but  in  the  later  case  of  The  regard  to  whether  he  was  guilty  of  an 
Speaker  v.  Glass,  8  Privy  Council  Ap-  offence  in  law  or  not ;  and  that  a  viola- 
peals,  560,  it  was  decided  that  the  dele-  tion  of  an  ordinance  which  was  void  for 
gation  of  legislative  authority  to  the  being  unreasonable  and  in  contravention 
Victoria  parliament  was  broad  enough  to  of  common  right,  did  not  famish  proper 
include  this  power.  These  cases  afford  ground  for  removal.  Milliken  v.  Weathei^ 
very  interesting  illustrations  of  the  nature  ford,  64  Tex.  388. 

of  the  power  to  punish    for    contempt.         *  State  t>.  Jersey  City,  1  Dutch.  (N.  J.) 

Power  of  courts  of  the  United  States  to  636(1856).  See  State  r.  Chamber  of  Cora- 

punish  far  contempt.     Burr's  Trial,  355;  merce,  20   Wis.   72.     Potoer  to  suspend. 

United  States  v,  Hudson,  7  Cranch,  32;  Whether,  pending  proceedings  to  exfiel,  a 

Kearney,    In  re,  7  Wheat.  38.     Power  of  member  can  be  suspended  from  his  dtUics, 

Congress,     11  U.  S.  Stats,  at  Large,  155;  was  a  question  not   determined   in  the 

12  U.  S.  Stats,  at  I^rge,  333.     The  Con-  case;  but  in  The  State,  &c  v.  Lingo,  26 

stitution  of  the  United  States  vests  ifo  Mo.    496  (1858),   it  was  held  that  the 

general  power  in  either  Eouse  of  Congress  power  to  provide  for  removing  from  office 

to  punish  for  contempt.      Either  House  corporate  officers  gives  the  pouter  to  ««- 

may  punish  its  own    members   for  dis-  pend  from  office  daring  the  investigation 

orderly  conduct,  or  for  failure  to  attend  of  the  charges  for  which  the  suspension 

its  sessions,  and    may    impeach    officers  was  made.     The  court  say,  "The  power 

of  the  government,  and  may,   where  an  to  remove  necessarily  includes  the  minor 

examination  of  witnesses  is  necessary  in  l)ower  to  suspend."    lb.  499. 
the  performance  of  these  duties,  fine  or  im-         The  charter  of  a  city  empowered  the 

prison  a  contumacious  witness;  but  neither  mayor  and  aldermen  for  sufficient  cause  to 

house  can  commit  a  witness  for  contempt  remove  constables  and  police  officers.    By 

for  refusing  to  answer  questions  concerning  a  vote  of  the  mayor  and  aldermen,  the 

the  private  affairs  of  citizens;  for  example,  plaintiff,   a  constable  and  police  officer, 

**  the  real  estate  pool  **  in  the  District  of  was   **  suspended   from  duty  on  the  jxh 

Columbia,   such  an    investigation  being  lice,'*  and  from  that  time  was  not  peimit- 

judicial,  not  legislative,  and  the  sergeant-  ted  to  perform  the   duties  of  the  office, 

at-arms  cannot  justify  in  an  action  for  false  although  he  was  ready  and  offered  to  do 

imprisonment  under  such  an  order.     Kil-  so,  until  he  was  afterwards  reinstated.    It 

bourn  V.  Thompson,  103  U.  S.  168  (1880).  was  held  that  he  could  not  recover  for 

Where  the  General  Incorporation  Act  services  during  the  period  of  his  suspen- 

authorized   the    removal    of  the    mayor,  sion.    Ladd,  J,,  says:  "It  does  not  seem 

among  other  things,  for  ' '  wilful  violation  to  require    ailment  to  show  that  the 

of  any  of  the  ordinances  of  such  town  or  power  to  remove  mast  include  the  power 
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§  248  (186).     Re-eleotion  of  expelled  Member  of  Connoil.  —  The 

expulsion  of  a  member  of  the  common  council  does  not  disqualify 
him  from  being  re-^ected  to  the  same  office,  unless  it  is  expressly  so 
provided  by  the  charter ;  for  where  the  law  annexes  a  disqualifica- 
tion to  an  ofience,  it  does  so  in  terms.  Hence,  if  a  member,  hav- 
ing been  expelled  even  for  bribeiy,  be  re-elected,  he  cannot  be 
expelled  a  second  time  for  the  same  identical  act  for  which  he  had 
before  been  expelled.^ 

§  249  (187).  Instance  of  implied  Power  of  Removal  for  Cause 
by  the  appointing  Power.  —  It  was  held  in  a  case  in  Bhode  Island 
that  a  clerk  of  a  school  committee  —  an  officer  created  by  the  school 
law,  and  necessary  to  the  organization  and  legal  action  of  the  com- 
mittee —  may,  after  an  election  by  the  committee,  be  removed  from 
office  by  the  committee,  but  only  for  cause,  as  the  statute  gives  no 
express  power  to  remove,  and  after  due  notice  and  opportunity  given 
him  to  defend  himself  upon  the  charges  presented.^ 

§  250  (188).  Power  of  Removal.  —  Where  an  officer  is  appointed 
during  pleasurCy  or  where  t?ie  power  of  removal  is  discretionary,  the 
power  to  remove  may  be  exercised  tvithout  notice  or  hearing.  But 
where  the  appointment  is  during  good  behavior,  or  where  the  re- 
moval can  only  be  for  certain  specified  causes,  the  power  of  removal 
cannot,  as  will  presently  be  shown,  be  exercised,  unless  there  be  a 
formulated  charge  against  the  officer,  notice  to  him  of  the  accusa- 
tion, and  a  hearing  of  the  evidence  in  support  of  the  charge,  and  an 
opportunity  given  to  the  party  of  making  defence.^ 


to  suspend."  Shannon  v.  Portsmouth,  54 
N.  H.  183  (1874);  Westherg  v,  Kansas 
City,  64  Mo.  493  (1877);  Wayne  Co.  p. 
Benoit,  20  Mich.  176;  Attorney-General 
V.  Davis,  44  Mo.  131;  Primm  v,  Caron- 
delet,  23  Mo.  22.     Infra,  sec.  248,  note. 

*  SUte  V.  Jersey  City,  1  Dutch.  (N.  J. ) 
536  (1856).  If  the  common  council, 
without  authority,  suspend  a  member  from 
the  duties  of  his  office,  mandamiis  is  a 
proper  remedy  to  restore  him  to  the  exer- 
cise of  his  legal  rights,  lb.;  supra,  sec. 
247,  note;  Willc.  on  Municipal  Corpora- 
tions, 868,  pi.  74,  75;  Ih.  377,  pi.  96;  3 
Black,  Com.  110;  Rex  v.  Barker,  3  Burr. 
1266;  Angell  &  Ames  on  Corporations, 
sees.  702,  706. 

«  WUlard's  Appeal,  4  R.  I.  595,  697, 
per  Amea,  C.  J.,  who  says,  "Such  a 
power  with  regard  to  such  ao  officer,  un- 


less expressly  forbidden  by  law,  is  inci- 
dental to  the  committee,  as  necessary  to 
enable  it  duly  to  perform  its  functions." 
Ib»  p.  601.  It  is  sufficient  cause  for  the  re- 
moval of  such  a  clerk  that  he  refuses  to 
produce  papers  which  belong  to  the  body 
which  elected  him,  and  of  which  he  is 
simply  the  custodian,  or  refuses  to  keep 
or  amend  the  records  when  duly  ordered 
to  do  so.    Ih. 

•  Field  V.  Commonwealth,  32  Pa.  St. 
478  (1859);  Ramshay,  In  re,  83  Eng.  Com. 
Law,  174,  189  (1852);  Hennen,  Inrt,  13 
Pet.  (U.  S.)  280;  Queen  v.  Governors, 
&c.,  8  Ad.  &  £1.  632;  Bagg's  Case,  11 
Coke,  93  (6);  Rex  v.  Coventry,  1  Ld. 
Raym.  891;  Dr.  Gaskin's  Case*  8  T.  R. 
209;  Rex  ».  Oxford,  2  Salk.  428;  Rex  u 
Mayor,  &c.,  1  Lev.  291:  2  Kyd,  58,  59; 
Wiilc.  258,  254;  Grant,  244;  Rex  v.  An- 
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§  251  (189).  Inoidental  Power  to  remove  for  Cause ;  Rez  ▼. 
Richardson.  —  In  the  leading  case  of  The  King  y.  Richardson,  the 
point  was  decided,  as  above  mentioned,  that  a  corporation,  in  the 
absence  of  an  express  grant  of  authority,  had  the  incidental  power 
to  make  a  by-law  to  remove  ofiBcers  for  just  cause.  Lord  Mansfield 
in  that  case  classified  the  offences  which  would  justify  the  exercise 
of  the  power;  and  his  judgment  therein  has  been  followed  both  in 
England  and  in  this  country,  in  cases  arising  in  private  corporations 
not  of  a  pecuniary  character.  According  to  Lord  Mansfield,  there 
are  three  sorts  of  offences  for  which  an  oflBcer  or  corporator  may  be 
discharged :  1.  Such  as  have  no  immediate  relation  to  his  ojffice,  but 
are  themselves  of  so  infamous  a  nature  as  to  render  the  offender  unfit 
to  execute  any  public  franchise.  2.  Such  as  are  only  against  his 
oath  and  the  duty  of  his  ojffke  as  a  corporator,  and  amount  to 
breaches  of  the  tacit  condition  annexed  to  his  franchise  or  office. 
3.  Offences  of  a  mixed  nature,  —  as  being  an  offence  not  only 
against  the  duty  of  his  office,  but  also  a  matter  indictable  at  the 
common  law.^    Li  offences  of  the  first  class  the  removal  can  only 


dover,  1  Ld.  Raym.  710;  Page  v.  Hardin, 
8  H.  Mod.  64^ ;  Hoboken  v.  Gear,  3 
Dutch.  (N.  J.)  265;  Madison  v,  Korbly, 
32  Ind.  74  (1869);  Stadler  v.  Detroit,  13 
Mich.  346  (1865).  Charter  power  of  re- 
moral,  without  cause,  at  any  time,  of  a 
police  patrol  appointed  for  a  year,  see 
Chicago  V.  Edwards,  58  111.  252  (1871). 
As  to  the  removal,  by  the  appointing 
power,  of  officers,  the  duration  of  whose 
term  is  not  fixed,  see  People  ».  Comp- 
troller, &c.,  20  Wend.  (N.  Y.)  595;  Com- 
monwealth v.  Sutherland,  3  Serg.  &  Rawie 
(Pa.),  145;  Field  v.  Girard  College,  54 
Pa.  St.  233;  State  v,  Doherty,  25  La.  An. 
119  (1873);  8.  c.  13  Am.  Rep.  131;  State 
V.  St.  Louis,  90  Mo.  19;  People  r.  Nich- 
ols, 79  N.  Y.  582.  A  resolution  to  "  dis- 
pense xcUh  the  services  "  of  an  officer,  passed 
by  a  council  having  power  to  remove  him 
at  its  pleasure,  was  held  to  be  a  removal 
in  State  r.  Sohn,  97  Ind.  101.  Where  ex- 
press power  is  given  by  statute  to  the 
mayor  to  remove  an  officer  at  his  pleasure, 
it  seems  to  be  clear  that  the  mayor  is  the 
exclusive  judge  of  the  propriety  of  exer- 
cising the  power.  People  v.  New  York, 
82  N.  Y.  491.  The  mayor  of  a  city  held 
to  have  no  power  to  suspend  the  fire-engi- 
neer duly  appointed  by  the  mayor  with 
the  advice  and  consent  of  the  oonncil,  and 


declare  vacancy,  and  appoint  another  per- 
son in  his  place.  State  v.  Bryson,  44 
Ohio  St.  457;  State  v.  Hudson,  44  Ohio 
St.  137.  Power  to  remove  officers  under 
a  special  statute  and  charter  provision, 
see  Ham  v.  Police  Board,  142  Mass.  90; 
New  Brunswick  r.  Fitzgerald,  48  N.  J.  L. 
457. 

It  is  the  law  in  England,  as  applied  to 
the  old  corporations,  that  canses  which 
disqualify  the  person  to  be  an  officer  will 
not  authorize  the  corporation  to  amove 
him,  but  he  must  be  ousted  by  quo  war' 
ranto.  The  i-eason  given  is  that  one  so 
disqualified  is  not,  in  law,  a  corporate 
officer,  and  hence  cannot  be  amoved  as 
such  by  the  corporation.  Bex  v.  Don- 
caster,  Say.  40;  Buller  N.  P.  208;  Rex 
V.  L3rme  Regis,  Doug.  85;  Symmers  v, 
Rcgem.  Cowp.  502;  Willc.  259,  pi.  669; 
Willc.  281,  pL  728.  And  see  Fawcett  v, 
Charles,  13  Wend.  473  (1885).  It  has 
elsewhere  been  shown  {aiUe,  sec  200  et 
seq, )  that  with  us  the  councils  of  munid* 
pal  corporations  are  often  made  judges  of 
the  qualifications  of  their  members  and 
officers,  and  this  may  modify  or  change 
the  rule  above  mentioned,  which  seems  to 
rest  on  narrow  and  technical  grounds. 

1  Rex  V,  Richardson,  1  Burr.  517,  588, 
(1758) ;   followed,  Rex   v.  LiTerpool,  S 
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be  made  after  there  has  been  a  previous  conviction  in  a  court  of 
law ;  and  an  amotion  will  not  be  sustained  by  a  subsequent  con* 
viction.^    In  offences  of  the  stcofnd  class  the  corporation  may  try^ 

and  if  the  charge  is  established,  remove,  without  any  previous  or 

other  proceeding  in  the  courts.^  In  offences  of  the  third  class  the 
English  judges  have  differed  on  the  point  whether  the  officer  may 
or  may  not  be  removed  before  a  conviction  in  a  court  of  justice. 

The  principal  cases  and  the  result  on  this  point  are  briefly  stated  in 
the  note.® 

Burr.  723;  mpra^  sec.  840.    So,  aim,  in  amove.    Although  there  might  have  been 

Commonwealth  o.  St.  Patrick's  (Benevo-  a  previous  conviction,  yet  this  being  a 

lent)  Society,  2  Binn.  (Pa.)  441  (1810);  great  offence  against  the  dvly  of  his  office^ 

Commonwealth  v.  Guardians,  &c.,  6  Sei^.  the  corporation  might  amove  without  a 

k,  Rawie  (Pa.),  469  (1821).     These  cases  conviction.    In  Rex  v.  Derby,  Cas.  temp, 

adopt  Lord  MatufieltTs  classification,  and  Hardw.  155,  Lord  Bardwieke  mistook  the 

assert  the  inherent  power  of  corporations  above  case  on  this  point,  and  inclined  to 

to  expel  for  offences  falling  within  any  think  there  ought  to  be  a  previous  con- 

of  the  three  classes.     See,  also.  Butch,  viction.     And  such  seemed  also  to  be  the 

Benef.  Assoc.  86  Pa.  St.  151;  38  Pa.  St  inclination    of   ffoU,    C.  J.,   in   Rex  r. 

298;  Evans  v.  Philadelphia  Club,  50  Pa.  Chalke,  Comb.  397,   where  the  removal 

St.  107;  Society,  &c.  v.  Commonwealth,  was  before  conviction,  for  criminally  raz* 

52  Pa.  St  125.  ing  entries  in  the  corporation  books  which 

The  courts  in  a  proper  ease  may,  by  were  at  first  proper,  but  the  point  was  not 
mandamus,  compel  a  corporation  to  amove  decided.  In  Haddock's  Case,  T.  Raym. 
an  officer;  and  the  result  of  the  English  439,  the  amotion  was  for  riotously  assem- 
cases  on  this  point  is  considered  to  be  bliiig  and  assaulting  several  corporators, 
that  where  the  offence  of  the  officer  is  thereby  impeding  the  business  of  the  cor- 
■nch  that  the  corporation  has  the  power  poratiori.  It  was  considered  that  the  of- 
to  amove,  the  court  will  only  compel  it  fence  was  two-fold,  —  one  against  the 
to  do  so  where  some  one  is  injur^  by  duty  of  his  office  as  a  corporator,  the  other 
the  omission  to  remove;  but  where  it  is  (wholly  disconnected)  of  a  riot  And  as 
required  to  amove,  or  the  office  is  declared  he  might  be  guilty  of  one  and  yet  be  ac- 
hy the  charter  or  statute  to  be  void  if  quitted  of  the  other,  the  corporation  might 
such  an  act  be  done  or  omitted,  there  the  amove  without  conviction;  and  the  case 
court  will  compel  it  to  amove,  though  no  is  said  to  be  different  from  that  of  Chalke 
one  be  shown  to  have  been  aggrieved,  {supra),  for  there  the  officer  could  not 
Bex  9.  Truro,  8  Bam.  &  Aid.  592;  Kex  v.  have  been  guilty  of  the  offence  at  law 
West  Looe,  5  Dowl.  &  R  416;  Rex  p.  without  at  the  same  time  having  been 
Totness,  5  Dowl.  &  R.  483;  Grant  on  guilty  of  a  breach  of  his  duty.  The  cases 
Corp.  243,  and  note.  decided  are  considered  to  favor  this  view, 

^  Bex  V.  Richardson,  supra,  and  cases  viz.,  if  the  act  is  criminal  and  single  in 

cited  in  last  note.  its  nature,  so  that  a  conviction  or  acquit- 

*  Rex  0.  Richardson,  supra;  Common-  tal  in  the  courts  of  law  will  necessarily 
wealth  V.  St.  Patrick's  Society,  supra,  and  determine  the  guilt  or  innocence  of  the 
cases  cited  in  last  note  but  one.  party,  there  must  be  a  conviction,    but 

*  Bex  V,  Carlisle,  Fortesc.  200;  8.  o.  11  otherwise  there  may  be  a  removal  with- 
Mod.  379.  In  this  case  the  corporation,  out,  or  independent  of,  a  conviction, 
before  conviction,  amoved  a  capital  citizen  BuUer's  N.  P.  206  ;  Willc.  249-252  ; 
for  giving  a  bribe  to  a  freeman,  and  offer-  Glover,  331,  338  ;  Grant,  240  ;  2  Eyd, 
ing  him  another  to  influence  his  vote  at  88-94,  where  the  prior  cases  are  digested 
the  election  for  a  mayor.  The  court's  and  stated.  Lord  Mansfield,  in  Rex  v, 
judgment  was  in  favor  of  the  right  to  Richardson,  1  Burr.  588,  leaves  the  point 
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§  252    (190).    Scope  of  implied  Power  of  RemoraL  —  Plinciplfi 

and  sound  policy  require  that  the  implied  power  of  removal  for  of- 
fences against  the  corporation  be  restricted  to  acts  of  a  seiicnu 

nature  directly  afifecting  the  rights  and  interests  of  the  corporation^ 

Causes  for  removal  have,  in  some  instances,  been  held  sufficient  in 
England  which  would  not  probably  be  so  regarded  in  this  oountrj. 
The  principal  English  cases  are  given  in  the  note.  The  sufficienqr 
and  reasonableness  of  the  cause  of  removal  are  questions  for  the 
courts.^ 

untouched.      A  removal    for  a  riot    in  or  hinder  the  busneas  of  the  eoipontka 

the  council-chamber,  without  a  previous  or  officer  from  being  done, 
conviction,  is  said  to  have  been  held  good.         Habitual     drunkennesg,    disgnalifping 

Rex  V,  Yates,  Stiles,  cited  8  Mod.   101.  from  the  performance  of  duty,  is  a  nT" 

See,   further,   Earle's  Case,   Carth.   173;  ficient  cause  to  remove  an  aldeimsn  or 

Kex  V.   Wells,  4  Burr.  1999;  Regina  v.  officer  charged  with  magisterial  functiooi 

Newbeny,    1   Q.   B.   751 ;    2  Bac.    Abr.  Bex  v.  Taylor,  3  Salk.  231 ;  1  BoUe,  409; 

(Bouv.  ed.)  476,  and  cases  cited.  8  Bulst.  190.     But  easucU  tntoBiba^tf 

^  Evans  v.  Philadelphia  Club,  50  Pa.  bring  drunk  by  accident,  is  not  a  soffidest 

St.    107;    Butch.   B.  Assoc.,  35  Pa.  St.  cause,  for  the  reason  (chariuMy  allowrd) 

151;  38  Pa.  St  298;  Society,  &&  v.  Com-  that  this  is  likely  to  happen  to  the  bat 

monwealth,   52  Pa.    St    125;    Common-  Rex  v.  Taylor,  supra,  A.  D.  1618.    OU 

wealth  V,  Philanthropic  Society,  5  Binn.  age  is  insufficient     Bac.  Abr.  Corp.  &  9; 

(Pa.)  486;  State  v.  Common  Council,  9  Hazard's  Case,  2  BoUe,  11. 
Wis.  254;  Mayor,  &c  v,  Geisel,  19  Ind.         Mere  threats  or  aUempts,iio  injoiy  n* 

344;  Same  p.  Wright,  19  Ind.  346.  suiting,  not  sufficient     Bagg's  Case,U 

*  Rex  V.  Andover,  3  Salk.  229.     PoV'  Coke,   93.     Insulting  language,,  m  M 
erty  of  alderman,  so  that  he  could  not  pay  upon  mayor  or  officers,  held  insofficks^ 
UixcSf  sufficient  cause  for  amoving  him.  on  the  ground  that  personal  offences  «• 
lb.     But  not  applicable  here.     But  bank-  to  be  punished  by  law,   and  not  by  tki 
ruptqf  insufficient  cause    of   amotion    of  corporation.     Rex  v,  Oxford,  Palm.  455; 
councilman.     Rex  v.  Liverpool,  2  Burr.  Bagg's  Case,  11  Coke,  93,  96,  97,  98,  W; 
723;  see  Rex.  v.  Chitty,  5  Ad.  &  E.  609.  Clerk's  Case,  2  Cro.  506;  Buller's  K.  P. 
Total  desertion  of  duties  of  office  sufficient  203;  Reg.  «.  Lane,  Fortesc  275;  s.  c  11 
cause.     Buller's  N.  P.  206;  Rex  r.  Rich-  Mod.    270;    Earle's    Case,    Carth.   174; 
ardson,  1  Burr.  541.      When  absence  and  Willc.    261,    pL    680.      See    Regint  f. 
non-<Utendanee  upon  meetings,  and  neglect  Rogers,  2  Ld.  Raym.  777;  Innes  v.  Wyli^ 
of  duty,  will  be  sufficient  cause.     See  Rex  1  Carr.  &  K.  257;  Regina  r.  Treasuiy,  10 
V,    Richardson,   supra;    Rex  v.  Wells,   4  Ad.  &  E.  374;  2  Perr.  &  D.  498. 
Burr.  2004;  1  Hawk.  P.  C.  chap.  Ixvi.  Official  misconduct,  amounting  to  mil- 
sec.  1,  as  to  official  neglect  of  duty;  ap-  demeanor,  has  been  before  mentioned,  asd 
proved  by  Lord  Mansfield,  in  case  last  the  cases  cited-     The  misconduct  mMti 
cited;  Lord  Bruce's  Case,  2  Stra.  819,  and  it  seems,  specially  relate  to  the  executicin 
notes;  Reg.  v.  Ipswich,  2  Ld.  Raym,  1233;  of  the  office.     Rex  ».  Wells,  4  Bum  1999; 
8.  c.  a-ilk.  443;  Buller's  N.  P.  206,  207;  see  Regina  r.  Newberry,  1  Q.  B.  751.    If 
Lord  Hawley's  Case,  1  Vent  146:  Rex  v,  the  same  person  hold  two  offices,  miseoft- 
Harris,   1   Bam.   &  Ad.   936;    Queen  r.  duct   with  respect  to  one  will  authorin 
Mayor,  &c.,  of  Pomfret,  10  Mod.  107;  2  removal  from  that  one,  but  not  from  boA; 
Kyd,  65  et  seq,,  where  the  older  cases  are  but  if  the  offence  is   against   the  dotMi 
stated.     Willc.  256-264;  Angell  k  Ames,  of  both,  the  removal  may  be  from  both, 
sec  427,  giving  summary  of  English  cases.  Rex  r.  Chalke,  1  I/i.  Raym.  226;  s.  c  • 
Much  depends  upon  the  cause  of  theneg-  Mod.  257;  Rex  p.  Doncaster,  2Ld.  Baya- 
lect,  and  whether  the  effect  is  to  obstruct  1566;  s.  c.  1  Bamazd.  265;  Bex  •.  W«m 
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§  253  (191).  Prooeedinss  to  amove.  —  Respecting  the  proceed' 
ings  to  c^move,  it  has  already  been  observed  that  they  must  be  bad 
by  and  before  the  authorized  body  duly  assembled,  in  conformity  with 
the  rules  on  that  subject,  which  are  elsewhere  stated.^  The  pro- 
ceeding in  all  cases  where  the  amotion  is  for  cause  is  adversary  or 
judicial  in  its  character;  and  if  the  organic  law  of  the  corporation 
is  silent  as  to  the  mode  of  procedure,  the  substantial  principles  of 
the  common  law  as  to  proceedings  affecting  private  rights  must  be 
observed.^ 

§  254  (192).  Notioe  of  Proceeding  to  amove.  — And  first,  the 
officer  is  entitled  to  a  personal  notice  of  the  proceeding  against  him, 

4  Burr.  1999;  Rex  v.  Harris,  1  B.  &  Ad.  is  essential  to  the  eonstitution  of  the  legal 
986.  Misemployment  of  corporate  funds  body,  and  if  one  act  in  the  trial  of  such  a 
in  his  custody  is  not  sufficient  cause  of  charge  as  mayor,  who  is  not  such  cU  jure 
amotion,  though  generally  it  is  good  cause  [or  defoLcto],  the  order  of  removal  is  void. 
of  suspension  from  a  financial  office;  for  Hadley  v.  Mayor,  &c.,  3S  N.  Y.  608;  see 
the  court  will  not  grant  a  mandamus  to  supra,  sec.  244.  Special  provision  of 
restore  until  the  accounts  are  made  up  and  charter  construed  to  give  the  power  of  re- 
submitted  to  the  corporation.  Rex  v,  moval  to  the  mayor  and  council,  and  not 
Chalke,  1  Ld.  Raym.  226;  8.  o.  5  Mod.  to  the  council  alone.  Charles  v.  Hoboken, 
259;  Rex  v.  London,  2  Term  R.  182;  8  Dutch.  (N.J.)  203.  Andrews  v.  King, 
Willc.  262,  pi.  685  ;  Angell  k  Ames,  sec  77  Me.  224,  where  the  officer  was  **  sub- 
428.  On  principle,  it  may  be  suggested  ject  after  hearing  to  removal  by  the  mayor, 
that  if  an  implied  power  of  amotion  exists  by  and  with  the  advice  and  consent  of  the 
at  all,  it  should  extend  to  a  case  where  aldermen,"  it  being  held  that  the  hearing 
the  financial  officer  of  a  corporation  is  should  have  been  by  the  **  board  of  mayor 
misemploying  its  funds  entrusted  to  his  and  aldermen  ;  *'  a  hearing  by  the  alder- 
safe  keeping.  men  alone  being  held  Insufficient  though 

^  Rex  V.Taylor,  8  Salk.   231;  Rex  v.  the  officer  had  consented  to  it.  In  this  case 

Sandys,  2  Barnard.  302;  Taylor  v.  Glou-  it  was  also  held  that  the  mayor  and  alder- 

cester,  1  Roll.   409;  s.  c.  3  Bulst.  190;  men  should  first  find  as  a  fact,  and  ad judi- 

Rex  V.  Chalke,  1  Ld.  Raym.  226;  2  Kyd.  cate,  that  sufficient  cause  for  removal  ex- 

57;  Grant,  245,  275;  Willc.  264,  pi.  691;  isted,  before  a  valid  order  of  removal  could 

Willc.   266,  pi.  698.     Necessity  for  vote  be  made. 

or  corporate  act,  declaring  the  removal  or         ^  State  v,  Bryce,  7  Ohio,  part  XL  [82], 

expulsion.      Commonwealth  v,   Pennsyl-  414,   416   (1836).      "This    proceeding," 

vania,   &c.   Institute,   2  Serg.   &  Rawle  (amovalof  a  trustee  of  the  university)  "i» 

(Pa.),    141 ;    Commonwealth  r.    German  essentially  adversary;  the  justice  of  the 

Society,  15  Pa.  St.   251;  Stadler  v,  De-  common  law  permits  no  investigation  of 

troit,  18  Mich.  346.   Where  the  ordinance  facts  which  may  be  followed  by  a  loss  of 

creating  an  office  expressly  reserves  to  the  a  right  or  by  the  infliction  of  a  penalty,  to 

city  council  the  power  to  remove  the  in-  be  conducted  ex  parte."  lb.,  per  Lane,  J., 

cumbent  at  pleasure,    the  repeal  of  the  Murdock  v.  Academy,  12  Pick.  244;  State 

ordinance  and  notice  to  him  of  the  repeal  •.    Trustees,   &c.,    5  Ind.    77.      Charter 

operate  as  a  removal.     Chandler  v.  Law-  mode,   if  prescribed,   must  be    pursued, 

rence,  128  Mass.  213.  lb.;  Bacher's  Case,    20  Pa.   St.   425;  see 

Where,  by  statute,  the  mayor,  recorder.  People  v.  Bearfield,  35  Barb.  (N.  Y.)  254; 

and  an  alderman  were  constituted  a  body  State  v.  Common  Council,   9   Wis.    254; 

to  try  charges  against  policemen  appointed  Madison  v,  Eorbly,  32  Ind.  74;  Tompert 

by  ih9  corporation^  with  power  to  sus-  v.  Litbgow,  1  Bvuii,  (Ey.)  176  (1866). 
pend  or  remove,  the  presence  of  the  mayor 
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and  of  the  time  when  the  trial  body  will  meet.  It  is  not  necessary 
that  the  notice,  citation,  or  summons  set  out  the  charges  in  detail, 
but  it  should  contain  the  substantial  fact  that  a  proceeding  to  amove 
is  intended.^  The  analogies  of  the  ordinary  procedure  in  the  courts 
of  the  State  (in  the  absence  of  statute  or  by-law)  may  be  followed, 
respecting  such  details  as  the  notice  or  summons,  mode  of  service, 
&c.  Notice  may  he  dispensed  with :  1.  By  appearance  and  answer 
to  the  charges.*  2.  By  a  total  desertion  of  the  place,*  so  that  it  is 
not  practicable  to  give  the  notice ;  as  where  the  ofiBcer  has  perma- 
nently, not  temporarily,  left  the  municipality  and  resides  constantly 
elsewhere  with  his  family.  Though  he  may  have  been  absent  or 
left  the  borough,  yet  if  he  return  and  be  in  the  place  at  the  time  of 
the  amotion,  he  is  entitled  to  notice.*  If  the  amotion  be  for  good 
cause,  such  as  conviction  of  an  infamous  crime,*  or  the  repeated 
declaration  of  the  ofiBcer  that  he  would  not  discharge  the  duties  of 
his  oflBce,^  while  it  would  be  more  regular  to  give  the  notice,  yet  its 
omission  will  not  entitle  him  to  a  mandamus  to  be  restored ;  for  if 
restored  he  could  be  amoved  again,  and  the  courts  will  not  order 
a  restoration  where  they  can  see  that  there  is  good  ground  of  re- 
moval, and  that  the  order  to  restore  would  be  without  practical  and 
useful  effect.^    With  these  exceptions,  the  pai'ty  is  entitled  to  no- 

1  Queen  v.  Saddlers'  Co.,  10  House  of  the  acts  in  question  are  not  of  an  official 

Lords  Cases,  404;  State  v,  Bryce,  supra;  nature.     lb.     Where  power  is  given  to 

Rex  V.  Richardson,  1  Burr.  540;  Rex  v.  remove  for  cause,  a  specification  of  the 

Doncaster,  2  Burr.  738;  see  1  B.  &  Ad.  charges,  notice,  and  an  opportunity  to  he 

942;    Rex    v.   Liverpool,   2    Burr.    731;  heard,  are  essential,  though  the  charter  be 

Bagg's  Case,  11  Rep.  99  a;  Rex  v.  Wilton,  silent  as  to  the  procedure  to  be  adopted  in 

5  Mod.  259;  Exeter  v.  Glyde,  4  Mod.  37;  such  a  case.  State  f.  St.  Louis,  90  Mo.  19. 
Reg.  V,  Ipswich,  2  Ld.  Raym.  1240;  Willc.  *  Willc.  264;  Rex  v.  WUton,  2  Salk. 

264,  265;  Innes  v.  Wylie*  1  C.  &  K.  267;  428;  Reg.  v.  Ipswich,  2  Ld.  Raym.  1240; 

South  P.  R.  Co.,  5  Ind.  165;  People  v.  Rex  v,  Feversham,  8  Terra  R.  356;  Rex 

Benevolent   Society,   24   How.    Pr.   216;  v.   Carmathen,  1  Maule  &  Sel.  697;  8.  P. 

Delacey    v,   Neuse,    &c.    Co.,   1   Hawks  Commonwealth    r.    Pennsylvania    Benef. 

(N.  C),  274;  Commonwealth  v.  Pennsyl-  Institute,  2  Serg.  &  Rawle,  141. 
vania  Benef.  Institute,  2  Serg.  &  Rawle         «  Willc.  265,  266;  Grant,  245;  Rex  v. 

(Pa.),  141;  Society  v.  Vandyke,  2  Whart.  Harris,  1  B.  &  Ad.  936;  Rex  v.   Shrewa- 

(Pa.)  309;  Nichols,    In  re,  6  Abb.  New  bury.  Cases   temp.  Hardw.  151;  7  Mod. 

Cas.  474;  s.  c  57  How.  Pr.  395;  People,  202:  Reg.  v.  Trueboy,  2  Ld.  Raym.  1275; 

exrel.  v.  Commissioners,  &c.,  of  Brook-  11  Mod.  75;  Rex  t>.  Grimes,  5  Burr.  2601; 

lyn,  106  N.  Y.  64;  People  v.  Nichols,  79  Rex  v.  Leicester,  4  Burr.  2089. 
N.   Y.   582.      Where  the    power  of  re-         *  Rex  v.  Leicester,  4  Burr.  2089. 
moval  is  vested  in  the  mayor  for  cause,  •  Angell  &  Ames  Corp.  sec  422,  where 

he  acts  judicially,  and  a  writ  of  prohibi-  this  opinion  is  expressed;  Grant,  265;  BeJ 

tion  will  lie  against  him,  if  he  exceeds  his  v.  Chalke,  1  Ld.  Raym.  226. 
jurisdiction.     People  r.  Cooper,  57  How.         •  Rex  r.  Axbridge,  Cowp.  518;  see  * 

Ft.  416.    If  the  incumbent  of  an  office  Term  R  182  ;  Grant  Corp.  245. 
uses  the  office  as  a  means  of  wrong-doing,         ^  Rex  v.  Griffiths,  5  B.  k  Aid.  78$: 

this  is  a  good  cause  of  removal,  though  see  BlagraTe*s  Case,  2  Sid.  6,  49,  7S;  R^ 
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tice  of  the  intention  to  amove,  so  that  he  may  have  full  and  fttir 
opportunity  to  be  heard  in  his  defence. 

§  255  (193).  The  Charges  must  be  formulated :  Opportunity  to 
defend.  —  There  must  be  a  charge^  or  charges,  against  him,  specifically 
stated,  with  substantial  certainty ;  yet  the  technical  nicety  required 
in  indictments  is  not  necessary.^  And  reasonable  time  and  opportU' 
nity  rntist  be  given  to  answer  the  charges  and  to  produce  his  testi- 
mony ;  and  he  is  also  entitled  to  be  heard  and  defended  by  counsel, 
and  to  cross-examine  the  witnesses,  and  to  except  to  the  proofs 
against  hinL^  If  the  charge  be  not  denied,  stOl  it  mjast,  if  not 
admitted,  be  examined  and  proved.*  Where  the  specific  charge 
stated  is  insufl&cient  to  justify  the  removal,  or  where  the  removal  is 
erroneous  and  no  good  and  sufficient  ground  therefor  appears,  the 
officer  is  entitled  to  a  mandamus  to  restore  him}  But  where  the 
proceedings  are  in  conformity  with  the  charter,  and  are  regular, 
the  sentence  will  not  be  inquired  into  collaterally,  nor  its  merits 
examined  by  mandamus  or  action.* 

V,  Kowe,  1  Show.  188;  8.  c.  Garth.  199;  he  receives  such  notice.    Janris  v.  Mayor, 

Grant,   Corp.   245.      If   one    irregularly  &c  of  New  York,  2  N.  Y.    Leg.  Obs. 

amoved  for  good    cause  be  restored  by  396. 

mandamus,  he  may  be  agiiiu  amoved  by  *  Reg.  v.  Ipswich,  2  Ld.  Ra}Tn.  1240; 
regular  proceedings  de  novo,  Taylor  v.  Madison  v,  Korbly,  82  Ind.  74  (1869); 
Gloucester,  8  Bulst.  190;  Reg.  v,  Iiwwich,  Commonwealth  v,  German  Society,  15  Pa. 
2  Ld.  Raym.  1233.  In  such  case  the  St  251  (1850);  State  r.  Jersey  City,  1 
oflSce  is  vacated  from  the  time  of  the  sec-  Dutch.  (N.  J.)  536.  The  restoration  puts 
ond  amotion;  the  proceedings  do  not  re-  him  in  the  same  situation  that  he  was  be- 
late  back  to  the  former  irregular  amotion,  fore  the  attempted  removal.  Willc.  269; 
Willc.  269,  pL  707.  post,  sec.  847.     Since  there  is  an  adequate 

1  Tompert  v.  Lithgow,  1   Bush  (Ky.),  remedy  at   law  by  quo  uxtrranfo   {post, 

176  (1866);  Rex  v.   Lyme  Regis,   Doug.  chap.   xxL)   or  by  mandanuis  to  restore 

179;  Bagg's  Case,  11    Co.    99  a;   s.  c.  1  (/w.*^  sec.  847),  tq%iUy,  will  not  enjoin  the 

Roll.  225;  Glover,  834;  Willc.  267.  corporate  authorities  from  making  an  un- 

«  State  v.  Bryce,  7  Ohio,  part  II.  [82],  lawful  removal  or  appointing  a  successor. 
414  (1836);  Rex  v.  Richardson,  1  Burr.  Delahanty  r.  Warner.  75  111.  185  (1874); 
640;  Rexr.  Liverpool,  2  Burr.  734;  Mur-  g.  c.  20  Am.  Rep.  237.  Pa.<^^  sec.  275. 
dock  V,  Academy,  12  Pick.  (Mass.)  244,  Under  the  stetute  of  Flon da  the  action  of 
where  the  requisites  of  a  valid  proceeding  a  council  in  amoving  an  officer  is  review- 
to  amove  are  stated.  Rex  v.  Chalke,  1  able  by  mandamus,  and  in  that  proceeding 
Ld.  Raym.  226  ;  Rex  v,  Derby.  Cas.  the  court  will  review  all  the  action  of  the 
Temp.  Hardw.  154.     Ante,  sec.  254.  note,  council  and  the  testimony  acMuced  before 

«  Rex  V.  Faversham,  8  Term   R.  356;  it.     Donnelly  v,  Teasdale,  21  Fla.  652. 
Harman  v.  Tappenden,  1  East,  562;  Willc.  »  Society,   &c.    v.   Commonwealth,   52 

267;  Glover,  334;  Murdock  v.  Academy,  Pa.  St.  125  (1866);  People  v.  Bearfield,  35 

12  Pick.  (Mass.)  244.     A  municipal  offi-  Barb.  (N.  Y.)  254.     Though  the  amotion 

ecr,  when  removed  by  the  corporation  ap-  be  illegal,  the  officers  who  took  part  in  it 

pointing  him,  is  entitled  to  actual  notice  are    not   personally    liable,   unless    both 

of  his  removal,  and  to  compensation  until  malice  and  want  of  probable    cause  be 


840 


MUNICIPAL  CORPORATIONS. 


§256 


§  256  (194).  Bffeot  of  Valid  Amotion ;  Vaomnoy.  —  If  the  amo- 
tion be  legal  and  authorized^  the  office  becomes  ipsofwAo  vacant  from 
the  time  the  amotion  is  declared,  and  another  person  may  be  elected 
or  appointed  to  fill  it  If  the  removed  officer  afterward  continues 
to  act,  he  is  a  mere  usurper,  and  maj  be  ousted  on  quo  warranto  and 
punished.  Amotion  from  one  office  does  not,  of  course,  affect  the 
party's  title  to  another.^ 


shown.  Hannan  v,  Tappenden,  8  Espin. 
278;  8.  a  1  East,  655;  Ferguson  tr.  Earl 
of  Kinnoul,  9  01.  &  F.  289. 

Jurisdiction  as  to  the  election  and 
amotion  of  officers  in  corporations,  when 
not  changed  by  statute  belongs  to  the  eoin- 
mon'law  courts  and  not  to  equity,  At- 
torney-General V,  Earl  Clarendon,  17  Ves. 
491;  Dyer,  382;  Cochran  v.  McCleary,  22 
Iowa,  75.  See,  also,  In  re  Sawyer,  124 
U.  S.  200  (1887);  ante^  sees.  202,  note, 
204,  note,  275,  and  note.  Where,  by 
charter,  a  city  council  had  power  to  re- 
move police  officers,  and  the  mayor  had 
power  also  to  increase  or  diminish  their 
number  at  discretion,  it  was  held,  in  an 
action  brought  by  a  policeman,  removed  by 
the  mayor  for  malfeasance,  for  his  salary, 
that  in  the  former  case  the  judgment  of 
the  council,  being  judicial,  was  conclusive, 
while  the  action  of  the  mayor,  being 
ministerial,  was  not  conclusive  upon  the 
officer.  Oliver  v.  Americus,  69  Ga.  165; 
cttUe,  sec.  202;  post,  sec.  275. 

1  Jay's  Oase,  1  Vent.  802;  Symmers  v. 
Begem,  Oowp.  503;  Willc.  268,  pi.  704; 
Rex  t;.  Doncaster,  2  Ld.  Raym.  1566;  1 
Barnard.  265;  Rex  v.  Ohalke,  1  Ld.  Raym. 
226.    Mr.  Willcock,  267,  pL  704,  whose 


language  is  adopted   by  Glorer    (Corp, 
834),  states  that  if  a  person  legaUy  amoved 
continues  to  act,  he  is  a  mere  usurper, 
and  that ' '  all  corporate  acts  in  which  he 
has  concurred  are  equally  void,  as  thongli 
he  had  never  been  elected  or  admitted." 
But  if  he  is  permitted  to  act  after  amotion, 
it  would  probably  be  considered,  in  this 
country,  that  his  acts  would,  as  to  third 
persons,  be  valid,  like  those  of  an  officer 
de  facto.     If  the  removal  be  unauthorized, 
Mr.  Willcock  states  the  rule  to  be,  "  That 
all  corporate  acts  in  which  he  has  con- 
curred between  the  moment  of  his  removal 
and  restitution  are  of  equal  validity  as  if 
he  had  never  been  amoved,"  &c     Willc. 
269,  pi.  707.     If  he  was  regularly  present 
and  concurred,  it  can  well  be  seen  how 
this  should  be  so ;   but  his  concurrence 
when  not  regularly  acting,  or  when  a  de 
facto  successor  has  taken  his  place  and  is 
acting,  would  not  seem  to  alter  the  legal 
quality  of  the  act    In  this  country  (Me 
acts  of  a  de  facto  ojficer  of  tkde  Jure  office 
are  everywhere   considered    valid  as  re- 
spects the  public.     Ante^  sees.  215,  note, 
221,  note,  230,  note,  235,  note,  287,  note. 
Post,  sees.  276,   892,   note;    Gushing  f. 
Frankfort,  57  Me.  541. 
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CHAPTEE  X. 


CORPORATE  MEETIN6& 


§  257  (195).  Bubjeot  ontUned.  —  The  subject  of  Corporate  Meet* 
ings  will  be  considered  under  the  following  general  heads :  — 

1.  Common  Law  Eequisites  of  a  Valid  Corporate  Meeting  — 
sees.  258-261. 

2.  Notice  of  Corporate  Meetings  at  Common  Law  and  under  the 
English  Municipal  Corporations  Act  —  sees.  262-265. 

3.  New  England  Town  Meetings ;  Eequisites  of  Notice  and  Power 
of  Adjournment —  sees.  266-269. 

4.  Constitution  and  Meetings  of  Councils,  or  of  Select  Governing 
Bodies,  and  herein  of  Quorums  and  Majorities ;  of  Integral  Parts ; 
and  of  Stated,  Special,  and  Adjourned  Meetings  —  sees.  270-287. 

5.  Mode  of  Proceeding  when  convened  —  sees.  288-292. 

§  258  (196).  Common-Law  Reqniiitea  of  a  Valid  Corporate 
Meeting.  —  As  respects  their  mode  of  action^  municipal  corporations 
in  this  country  are  of  two  general  classes.  In  the  one,  as  in  the 
organization  of  tottms  in  the  New  England  States,  heretofore  adverted 
to,  all  of  the  quali/ied  inhabitants  meet,  act,  and  vote,  in  person,^ 
In  the  other,  which  is  the  kind  that  prevails  generally  throughout 
the  States,  and  even  in  many  of  the  larger  places  in  New  England, 
the  affairs  of  the  town  or  city  are  administered  by  a  select  or  repre- 
sentative  body^  usually  denominated  the  council,  and  which  is  elected 
by  the  qualified  voters  of  the  incorporated  place,  not  assembled  to- 
gether in  a  meeting,  but  at  an  election,  where  each  elector  votes 
separately  and  by  ballot.^ 

§  259  (197).  Corporate  Meetings.  —  The  latter  class  of  corpo- 
rations is  properly  municipal  The  former  class  is  not  so  strictly 
municipal  as  it  is  public  in  its  character.*  Where  there  is  a  council 
or  governing  body,  the  inhabitants  or  voters,  in  their  natural  capacity, 
have  no  power  to  act  for  or  to  bind  the  corporation,  but  the  corpora- 

^  Ante,  chap.  IL  sec  28.  '  Jnie,  cbap.  i  sec.  9;  chap.  ii.  sees. 

'  AtiU,  chap.  ii.  sec.  28  et  aeq.;  chap.     22,  23,  and  note, 
ix.  sec  194  et  aeq* 
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tion  must  act,  and  can  be  bound  only  through  the  medium  of  this 
body.  Therefore,  authorized  acts  done  by  the  council  are  not  their 
acts,  but  those  of  the  ^corporation.  The  council  is  a  body  which  is 
constantly  changing ;  it  is  simply  the  agent  of  the  corporation.  But 
its  members,  it  has  been  well  observed,  are  not  only  not  the  muni- 
cipal corporation,  but  are  not  even  a  corporation.^  Whether  the  cor- 
poration be  of  the  one  class  or  the  other,  its  affairs  must  he  transacted 
at  a  corporate  Tneeting,  in  the  one  case  of  the  qualified  inhabitants, 
and  in  the  other  of  the  members  of  the  council  or  governing  body, 
duly  convened  at  the  proper  time  and  place,  and  upon  due  notice 
in  cases  where  notice  is  requisite.^ 

§  260  (198).    Requisites  of  a  vaUd  Corporate  Meeting  of  the  old 
English  Munioipal  Corporations.  —  In  England,  prior  to  the  General 
Municipal  Corporations  Act  of  1835,®  the  requisites  of  a  valid  corpo- 
rate meeting  depended  upon  the  constitution  of  the  particular  cor- 
poration under  its  charter,  or  prescriptive  usage.     To  constitute  a 
corporate  assembly  there  must  at  common  law  be  present  the  mayor 
or  other  head-oflScer  (he  being  considered  an  integral  part  of  the 
corporation,*  in  whose  absence  no  valid  corporate  act  could  be  done), 
a  majority  of  the  members  of  each  select  or  definite  class  (these 
classes  being  also  considered  integral  parts),  and  som^  members  of 
the  indefinite  body  (indefinite  in  point  of  numbers)  usually  styled 
the  commonalty,  and  of  each  of  the  indefinite  classes  if  there  be 
more  than  one.^    If  there  be  no  indefinite  class,  and  the  governing 
body  consist  of  a  select  or  definite  cleiss,  the  common-law  requisite 
of  a  valid  corporate  assembly  is,  that  a  majority  of  the  select  class 
must  be  present ;  and  if  there  be  more  than  one  such  class,  then  a 
majority  of  each  of  the  select  classes  of  which  the  corporation  is 
constituted ;  and  the  presence  of  the  mayor  at  a  select  assembly  of 
this  kind  is  not  necessary,  unless  it  is  expressly  required.^    But 
where  a  common  council  exists  (which,  in  contemplation  of  the  an- 
cient law,  is  a  meeting  of  the  body  at  large,  or  those  of  them  who 

1  Regina  v.  Paramore,  10  Ad.  &  EL  *  Ante,  chap.  iii.  sec  85.     Farther  tf 

286;  see  Regina  v.  York,  2  Queen's  B.  to  mayor,  see  ante,  chap,  iz.,  relating  to 

850  ;  Mayor  v.  Simpson,  8  Queen's  B.  73;  Municipal  Elections  and  Officers,  sec  208. 

aTite,  sec.  89.     The  Municipal  Corpora-  *  Willc.   52,  63,  66;  Rex  v.  Atkyns,  8 

tions  Act  1882,  sec.  10,  expressly  pro-  Mod.  23;  1  Rol.  Ahr.  514;  Rex  ir.  Carter, 

vides  that  "the  council  shall  exercise  all  Cowp.  59;  Rex  p.  Smart,   4  Burr.  21^! 

the  powers  vested  in  the  corporation  by  Rex  v.  Gaborian,  11  East,  87,  note;  B^ 

this  Act  or  otherwise."    Post^  sec  265.  v,  Morris,  4  East,  26;  Rex  v,  Bellring*''* 

«  Dey  V.  Jersey  City,  19  N.  J.  Eq.  412  4  Term  R.  828;  Rex  v.  Miller,  6  Term  R- 

(1869);  Baltunore  r.  Poultney,  25  Md.  18  278;  Rex  v.  Varls,  Cowp.    250;   B«x  '• 

(1866).  Monday,  Cowp.  589. 

*  Ante,  chap.  iiL  sec  85  et  seq.  *  See  authorities  cited  in  the  list  notC' 
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thought  proper  to  attend,  or  were  considered  by  their  fellow  freemen 
the  men  best  fitted  to  attend),  though  such  council  has  become  a 
select  or  definite  class,  there  the  presence  of  the  mayor  or  head  pre- 
siding officer  is  necessary  to  a  valid  assembly,  though  such  presence 
be  not  required  by  the  charter.^ 

§  261  (199).  Same  anbjeot.  —  A  majority  of  each  definite  part 
means  a  majority  of  the  number  of  members  of  which  that  part  con- 
sists, not  merely  a  majority  of  the  existing  members  of  the  part ; 
but  if  the  act  is  to  be  done  by  an  indefinite  body  alone,  it  is  valid  if 
done  at  a  meeting  duly  convened,  although  but  a  small  fraction  of 
the  whole  body  at  large  be  present  But  while  the  presence  of  a 
majority  of  each  definite  integral  part  wds  necessary  to  a  valid  cor- 
porate meeting,  yet  it  is  settled  law  that  a  majority  of  those  present, 
when  legally  assembled,  will  bind  the  rest^  Not  only  did  the  law 
of  the  old  corporations  in  England  require  the  presence  of  a  majority 
of  the  members  of  each  definite  integral  part,  but  it  went  to  the 
extreme  length  of  holding  that  where  the  presence  of  the  mayor 
was  necessary,  he  must  be  the  legal  mayor,  and  if  he  be  merely  an 
officer  de  facto,  and  afterwards  be  ousted  on  q^io  warrardo,  all  corpo- 
rate acts  done  under  the  sanction  of  his  office  are  voidable.*  By 
reason  of  the  change  in  the  constitution  of  municipal  corporations 
in  England,  wrought  by  the  Corporations  Act  of  1835,  many  of  the 
rules  respecting  corporate  meetings  are  no  longer  applicable,  though, 
as  we  shall  see,  some  of  them  still  are.  Under  that  statute  the  cor- 
poration acts,  and  can  only  act,  through  the  council ;  and  it  is  pro- 
vided that  all  questions  shall  be  decided  by  a  majority  of  all  the 
councillors  present,  including  questions  of  adjournment;  that  one 


1  WiUc.  67. 

«  Rex  V.  Bellringer,  4  T.erni  R.  810 
(1792),  and  cases  cited;  Rex  o.  Miller,  6 
Term  R.  268;  Rex  v.  Monday,  Cowp. 
531,  538;  Rex  v.  Devonshire,  1  Bam.  & 
Cress.  609;  Rex  v.  Bower,  1  Bai-n.  & 
Cress.  492;  Bex  v.  May,  4  Bam.  &  Ad.  843; 
Rex  p.  Headley,  7  Bam.  &  Cress.  496; 
Willc.  216,  pi.  546;  Bkcket  t\  Blizard,  9 
Bam.  &  Cress.  851 ;  Rogers,  In  re,  7  Cow. 
(N.  Y.)  526  (1827);  lb,,  note  o,  764; 
Willcocks,  In  re,  7  Cow.  (N.  Y.)  402, 
and  note  462,  463  (1827);  Young  v.  Buck- 
ingham, 5  Ohio,  485,  489  (1832);  Buell  v. 
Buckingham,  16  Iowa,  284  (1864),  and 
cases  cited;  State  v.  Deliesseline,  1  Mc- 
Cord  (S.  C),  52  (1821);  Stater.  Huggins, 
Harper   (S.    C),    94    (1824);  Booker  w. 


Young,  12  Gratt.  (Va.)  303  (1855),  ap- 
proving Willc.  216,  pi.  546;  Labourdette 
V.  Municipality,  2  La.  An.  527  (1847); 
Kingsbury  v.  School  District,  12  Met. 
(Mass.)  99  (1846);  Damon  v,  Granby,  2 
Pick.  (Mass.)  845,  355  (1824);  Coles  t\ 
Trustees,  kc,  of  Williamsburg,  10  Wend. 
(N.  Y.)  658  (1833);  Rex  v.  Greet,  8  Bam. 
&  Cress.  363;  The  Queen,  ex  reL  Hyde  r. 
Bamhart,  7  Upper  Can.  L.  J.  126  ;  The 
Queen,  ex  reL  Heenan  v,  Murray,  1  Upper 
Can.  L.  J.  N.  8.  104;  2  Kent  Com.  293; 
Angell  &  Ames  Corp.  sec.  501 ;  Launtz  v. 
People,  113  111.  137. 

'  Rex  V,  Carter,  Cowp.  59;  Rex  v, 
Hebden,  Andr.  391;  Rex  v.  Dawes,  4 
Burr.  2279;  Willc.  54,  56. 
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third  part  of  the  number  of  the  whole  council  shall  be  a  quorum ; 
that  the  mayor,  if  present,  shall  preside,  and  if  absent,  that  a  pre- 
siding officer  shall  be  chosen,  who  shall  have  a  second  or  casting 
vote.^ 

§  262  (200).  Notdoe  of  Corporate  Meetings  at  Common  X^iw,  and 
under  the  ZSnglieh  Mmiicipal  Corporations  Act.  —  Due  notice  of  the 
time  and  place  of  a  corporate  meeting  is,  by  the  English  law,  essen- 
tial to  its  validity,  or  its  power  to  do  any  act  which  shall  bind  the 
corporation.  Respecting  notice,  the  courts  in  England  adopted  cer- 
tain rules,  which,  since  they  form  the  basis  of  much  of  the  statute 
law  in  this  country  upon  the  subject,  and  have  in  the  main  been 
followed  by  our  courts,  and  are  founded  on  reason,  may  advan- 
tageously be  here  mentioned.  All  corporators  are  presumed  to  know 
of  the  days  appointed  by  the  charter,  statute,  usage,  or  by-laws,  for 
the  transaction  of  particular  business,  and  hence  no  notice  of  sudi 
■meeting  for  the  transaction  of  such  business  is  necessary,  or  for  the 
transaction  of  the  mere  ordinary  affairs  of  the  corporation  on  such 
days ;  yet  if  it  is  intended  to  proceed  to  auy  other  act  of  importance, 
a  notice  is  necessaiy,  the  same  as  at  any  other  tima 

§  263  (201).  Notice  how  Given  and  how  "Waived.  —  A  notice, 
when  necessary,  must,  if  practicable,  he  given  to  every  member  who 
has  a  right  to  vote,  where  the  act  is  one  to  be  done  by  a  body  con- 
sisting of  a  definite  class  or  classes,  and  it  must  be  given  by,  or 
issued  by  order  of,  some  one  who  has  the  authority  to  convene  a 
corporate  meeting.  But  notice  may  be  altogether  dispensed  with 
or  its  necessity  waived,  by  the  presence  and  consent  of  everg  one  of 
those  entitled  to  it.^  It  must  be  served  personally  upon  every  resi- 
dent member,  or  left  at  his  house.  If  temporarily  absent,  it  may  be 
left  with  his  family,  or  at  his  house  or  last  place  of  abode.  An 
order  to  serve  all  is  not  sufficient ;  all,  if  practicable,  must  be  served, 
but  if  the  party  entitled  to  notice  has  entirely  quit  the  municipality, 
and  has  no  family  or  house  within  its  limits,  notice  is  not  neces«nrv. 
It  must  be  served  a  reasonable  time  before  the  hour  of  meeting,  of 
which  the  court  will  judge  from  all  the  circumstances,  including 
usage.  If  the  charter  provides  a  method  by  which  the  notice  shall 
be  served,  its  provisions  must  be  strictly  obeyed.^ 

*  5  and  6  Wm.  IV.  chap.  Ixxvi.  sec.         *  Beaver  Creek  v,  Hastings,  52  Mich. 

69;   Rawlinson  ou   Corp.  (5th  ed.)  136;  528;  Lord  v.  Anoka,  86  Minn.  176;  State 

ante,  chap.  iii.  sees.  35,  37;  English  Ma-  v.  Smith,  22  Minn.  218. 
nicipal  Corporations  Act  1882,  sec.  21.  '  Lord  v.  Anoka,  86  Minn.  176. 
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§  264  (202).    Requisites  of  Notice ;  Time  end  Place ;  "Waiver.  — 

The  notice  must  state  t/ie  time  of  meeting,  and  the  place,  if  it  be  not 
the  usual  place.  It  is  not  necessary  to  state  what  business  is  to  be 
done,  when  the  meeting  relates  onlj  to  the  ordinary  affairs  of  the 
corporation ;  but  when  it  is  for  the  purpose  of  electing  or  removing 
officers,  passing  ordinances,  and  the  like,  the  fact  should  be  stated,  so 
that  members  may  know  that  something  more  than  the  usual  routine 
of  business  will  be  transacted.  Such  great  importance  is  attached  to 
notice  tliat  it  can  only  be  waived  hy  universal  consent ;  but  if  every 
member  of  a  select  body  be  present  at  a  regular  or  stated  meeting 
or  at  a  special  meeting,  they  may,  if  every  one  consents,  but  not 
otherwise,  transact  any  business,  ordinary  or  extraordinary,  though 
no  notice  was  given,  or  an  insufficient  notice,  but  the  unanimity  of 
consent  should  plainly  appear  from  their  recorded  declaration,  acts, 
or  conduct  This  unanimity  is  only  necessary  in  order  to  enter 
upon  the  business ;  once  commenced,  the  usual  rules  which  govern 
the  body  and  its  actions  apply.  It  is  to  be  observed  that  the  fore- 
going rules  are  not  applicable  where  they  are  in  conflict  with  the 
charter ;  and  hence,  if  this  imperatively  requires  a  speciai  notice,  it 
cannot  be  waived,  even  by  consent  of  alL  The  guild  hall  is  the 
proper  place  for  the  meeting ;  if  there  be  none,  the  meeting  should 
be  at  the  usual  place ;  and  if  at  any  other  place,  it  should  be  stated, 
to  prevent  fraud  or  surprise.  Acts  done  at  an  unusual  place  will  be 
closely  scrutinized.^ 

§  265  (203).   Notice  under  Bnglish  Act.  —  By  the  English  Muni- 
d^  Corporations  Act,^  the  subject  of  meetings^  stated  and  special, 

^  Aathorities  in  support  of  the  last  and  both  select  and  indefinite  bodies  of  publio 

two  preceding  sections  of  the  text :  Willc.  corporations.    Rex  v,  Langhome,  4  Ad.  & 

chap,  i  sec.  42,  et  seq. ;  Rex  v.  Hill,  4  B.  £1.  538.    See,  also,  Rex  v.  Faversham,  8 

9l  C.  441;  Rex  v.  Liverpool,  2  Burr.  7?A\  Term.  R.  856,  per  horA  Eenyon,  arguendo. 

Rex  V.  Doncaster,  2  Burr.   744;   Rex  v.  Where  the  city  charter  provided  that  the 

Theodorick,  8  East,  545;  Rex  v.  May,  5  mayor  might  call  special  sessions  of  the 

Burr.  2682;  Rex  v.   Oxford,    Palm.   458;  council,   and  that  he   should   ^^ specially 

Rex  v.  Grimes,  5  Burr.  2601;  Kynaston  v,  gUUe  to  them  when  assembled  the  objects 

Shrewsbuiy,  2  Stra.  1051 ;   Musgrove  v.  for  which  they  have  been  convened,  and 

Nevison,  1  Stra.  584;  8.  c.  2  Ld.  Raym.  their  action  shall  be  confined  to  such  ob- 

1859;  Rex  v.  Mayor  of  Shrewsbury,  Cases  jects,"  an  ordinance,  passed  at  a  meeting 

temp.  Hardw.  147;  Smyth  v.   Darley,  2  so  caUed,  having  no  reference  to  anything 

House   of  Lords  Cases,    789  ;   Grant  on  alluded  to  in  the  mayor's  message,  was  de- 

Corp.   154-156;    Glover  on   Corp.   chap,  clared  void.      St  Louis  9.  Withaus,  16 

▼iii  pp.  146->173.    Formerly  the  rule  that  Mo.  App.  247;  affirmed  on  appeal,  90  Mo. 

where  notice  was  necessary  every  member  646. 

xnnst  be  notified,  was  applied  only  to  the  '  5  and  6  Wm.  IV.  chap.  Ixxvi.  sec. 

eMM%  of  definite  bodies,   but  it  has  more  69;  amle,  sees.  85,  37  ;  Consolidated  Act 

fecently  been  declared  to  be  applicable  to  1832,  sec  22. 
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and  the  notice  and  summons  required  are  made  matter  of  express 
regulation.  It  provides  for  every  borough  or  city  four  quarterly 
meetings  of  the  council  in  each  year,  to  be  held  at  a  fixed  date.  No 
notice  of  the  biisiness  to  be  transacted  at  these  quarterly  meetings  is 
necessary;  but  three  days*  notice,  by  posting  on  or  near  the  town 
hall,  is  required  of  the  time  and  place  of  every  intended  meeting. 
Power  is  given  to  the  mayor  to  call  special  meetings,  or,  on  his 
refusal,  to  five  members  of  the  council,  in  which  case  the  notice  on 
or  near  the  town  hall  shall  state  therein  the  business  proposed  to  be 
transacted  at  such  meeting,  and  in  every  case  a  summons  (in  addi- 
tion to  the  notice)  must  be  left  at  the  usual  place  of  abode  of  every 
member  of  the  council,  or  at  the  premises  occupied  by  him,  in 
respect  of  which  he  is  enrolled  as  a  burgess,  at  least  three  clear  days 
before  the  meeting,  and  no  business  can  be  transacted  not  specified 
in  the  summons.  Power  to  adjourn  meetings  is  expressly  conferred 
upon  the  council  by  the  same  section.^ 

§  266  (204).  New  England  Town  MeetingB ;  Notice  and  Ad« 
Joumment.  —  In  New  England  the  inhabitants  are  required  to  be 
notified  or  warned  of  tovm  meetings.  The  requisites  of  such  notice, 
and  manner  of  giving  it,  are  prescribed  by  statute.  The  provision 
is  quite  general  that  the  articles  or  matters  to  be  acted  upon  shall  be 
specified  or  inserted  in  the  notice  or  warrant.  The  courts  in  those 
States  concur  in  requiring  the  statute  as  to  notice  to  be  faithfully 
observed  by  the  ofl&cers  charged  with  the  duty  of  calling  meetings. 
Meetings,  to  be  valid,  must  be  warned  or  notified  according  to  law. 
The  rule  of  the  English  courts  applied  to  indefinite  corporate  bodies, 
that  if  all  are  present  notice  may,  by  unanimous  consent,  be  waived,* 
is  not  regarded  as  applicable  to  the  town  meetings  of  New  England, 
and  hence  a  de  facto  meeting,  not  duly  notified,  though  attended  by 
all  the  voters  capable  of  attending,  is  not  a  valid  meeting,  and  its 
acts  are  void.* 

^  In  constraing  this  statute,    it   has  nUiee,    Town  Council,  &c.  «.  Court,  1  E. 

been  held  that  where  the  meeting  is  an  k  £.  770;  Regina  v.  Whipp,   4   Queen's 

adjourned    quarterly  meeting,    notice   is  Bench,  141.     AnU,  sec.  259,  note. 
necessary  as  to  any  business  tohich  toas         ^  Rex  v,  Theodorick,  8  East,  545  ;  anttt 

not  aetiuUly  entered  upon  at  the  general  sec  28. 

or  regularly  quarterly  meeting,  but  not         '  Hay  ward  v.  School  District,  2  Gush, 

otherwise;  and  hence,  a  coroner  cannot  he  (Mass.)  419  (1848);  Moor  v,  Newfield,  4 

elected  at  such  an  adjourned  quarterly  Greenl.  (Me.)  44  (1826);  School  District 

meeting  without  the  notice  and  summons  v.  Atherton,  12  Met.  (Mass.)  105  (1846); 

which  the  statute  requires.      R<>^na  v.  Little  t^.  Merrill,  10  Pick.    (Mass.)  548; 

Grimshaw,  10  Queen's  Bench,  747,  755.  PeiTy  r.   Dover,   12   Pick.   (Mass.)  206; 

See  Regina  v,  Thomas,  8  Ad.  &  £1.  183;  Reynolds  v.  New  Salem,  6  Met   (Mass.) 

Rex  V,  Harris,  1  Bam.  &  Ad.  936.    As  to  840;  Congregational  Society  v.  Speny,  10 
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§  267  (205).    Reqniaitea  of  Notice;  Object  of  Meeting.  —  It  is, 
however,  sufficient  it*  the  piurpose  or  object  of  the  meetiug  can  fairly 

Conn.  200;  Bloomfield  v.  Charter  Oak  point  the  statutes  and  decisions  of  Con- 
Bank,  121  U.  8.  121, 130;  Rand  o.  Wilder,  necticut  are  perfectly  clear."  Per  Oray, 
11  Cush.  (Mass.)  294  (1853);  Stone  v.  J.,  Bloomfield  v.  Charter  Oak  Bank,  121 
School  District,  8  Cush.  (Mass.)  592  ;  U.  S.  129  (1886).  A  tax  voted  at  a  nueU 
Brewster  v.  Hyde,  7  N.  H.  206;  North-  ing 7U)t  legally  toamedis  iUegal,  and  may 
wood  V.  Barrington,  9  N.  H.  369;  Giles  v,  be  recovered  back  if  the  party  did  not  pay 
School  District,  11  Fost.  (31  N.  H.)  304;  it  volunterily.  Rideout  v.  School  Dis- 
Lander  v.  School  District,  33  Me.  239  trict,  1  Allen  (Mass.),  282  (1861).  So  it 
(1851);  Jordan  v.  School  District,  38  Me.  may  be  recovered  back  if  the  assessment  is 
164  (1854.)  So  in  Vermont  it  has  been  void.  Gerry  v.  Stoneham,  1  Allen  (Mass.), 
decided  that  it  cannot  be  shown,  by  parol,  819  (1861);  Tobey  v.  Wareham,  2  Allen 
to  validate  the  levy  of  tax  hy  2^  meeting  (Mass.),  594;  post^  chap.  xxiiL  See  Mas^ 
not  legally  warned,  that  aJ,l  the  legal  voters  aachtuetta  act  of  1859,  chap,  cxviii.,  limit- 
of  the  district  were  present  at  the  meet-  ing,  in  such  cases,  the  plaintiff's  right  of 
ing.  Sherwin  v.  Bugbee,  17  Vt.  837  recovery  to  illegal  excess  of  taxation. 
(1845);  distinguished  by  the  court  from  Authority  to  the  clerk  to  call  and  warn 
Rex  V.  Theodorick,  8  East,  543.  And  **  the  annual  meetings,"  does  not  author- 
see,  also.  Hunt  v.  School  District,  14  Vt.  ize  him  to  call  and  warn  special  meetings ; 
800;  Pratt  v.  Swan  ton,  15  Vt.  147.  Jtequu  aod  the  acts  and  doings  of  a  special  meet- 
sites  of  notice  and  snffidency,  Wyley  v,  ing  thus  called  are  wholly  void.  School 
Wilson.  44  Vt.  407  (1872).  Under  the  District «.  Atherton,  12  Met.  (Mass.)  105 
legislation  of  Connecticut,  slihoM^  it  is  (1846).  And  authority  "  to  warn  "  future 
held  that  the  right  to  call  a  borough  meet-  meetings  does  not  authorize  him  "to 
ing  for  any  lawful  purpose  is  a  legal  right  call "  such  meetings.  Stone  o.  School 
of  every  freeman,  yet  as  it  is  shared  District,  8  Cush.  (Mass.)  592(1851). 
with  all  other  freemen  it  can  be  enforced  As  to  proof  of  notice,  and  the  return  of 
only  by  a  proceeding  in  the  name  of  the  the  person  or  officer  making  the  warning. 
State.  Peck  v.  Booth,  42  Conn.  271  and  what  it  shall  show,  see  State  v.  Wil- 
(1875).  But  seepo^/,  sees.  865,  900,  921,  liams,  25  Me.  564  (1846),  and  the  Massa- 
928,  n.  "A  town  [in  Connecticut]  can-  chuaetts  and  Maine  decisions  therein  cited 
not  make  a  contract,  or  authorize  any  of^-  and  commented  on.  Christ's  Church  v, 
cer  or  agent  to  make  one  in  its  behalf,  Woodward,  26Me.  (ISShep.)  172  (1846); 
except  by  vote  in  a  town  meeting  duly  Fossett  v,  Bearee,  29  Me.  523  (1849); 
notified  or  warned  ;  and  the  notice  or  Bearee  v.  Fossett,  34  Me.  575  (1852);  Jor- 
warning  must  specify  the  matter  to  be  dan  «.  School  District,  88  Me.  164  (1854); 
acted  on,  in  order  that  all  the  inhabitants  Perry  v.  Dover,  12  Pick.  206;  Houghton 
(whose  property  will  be  subject  to  be  r.  Davenport,  23  Pick.  235;  Williams  r. 
taken  on  execution  to  satisfy  the  obliga-  Lunenberg,  21  Pick.  75;  Briggs  v.  Mur- 
tions  of  the  town)  may  know  in  advance  dock,  13  Pick.  305;  Rand  v.  Wilder,  11 
what  business  is  to  be  transacted  at  the  Cush.  (Mass.)  294  (1853);  Cardigan  r. 
meeting.  If  the  subject  of  the  vote  is  not  Page,  6  N.  H.  182  ;  State  v,  Donahay,  1 
specified  in  the  notice  or  waniing,  the  Vroom  (30  N.  J.  L.),  404;  Hardcastle  v, 
vote  has  no  legal  effect,  and  binds  neither  State  (27  N.  J.  L.),  552;  Detroit,  &c.  R.  Co. 
the  town  nor  the  inhabitants.  No  one  v.  Bearss,  89  Ind.  598;  McPike  v.  Parr, 
can  rely  upon  a  vote  as  giving  him  any  51  Mo.  63;  French  v.  Edwards,  13  Wnll. 
rights  against  the  town,  without  proving  a  511.  In  Sherwin  v,  Bugbee,  17  Vt.  337, 
sufficient  notice  or  warning  of  the  meeting  the  strict  view  is  held  that  the  notice  or 
at  which  the  vote  was  passed.  Reynolds  warning  mtist  he  recorded  by  the  clerk.  If, 
V,  New  Salem,  6  Met.  340  ;  Stoughton  as  recorded,  the  time  for  which  the  meet- 
School  District  V.  Atherton,  12  Met.  105;  ing  was  to  be  holden  is  not  specified,  the 
Moor  V.  Newfield,  4  Greenl.  44;  Dillon  defect  cannot  be  supplied  by  parol  evidence 
Man.  Corp.  sees.  266-268.     Upon  this  that  in  the  original  warning  the  hour  for 
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be  understood  from  the  notice  or  warrant^    And  where  the  statute 

requires  the  time  and  place  to  be  stated  in  the  notice^  its  require- 
ments must  be  observed,  and  there  can  be  no  legal  meeting  unless 
it  originally  assembles  at  the  prescribed  time  and  place.  The  law 
is  strictly  held  as  to  the  important  particulars  of  time  and  place,  as 

will  appear  by  the  illustrations  in  the  notes,* 

the  meeting  was  named.   This  decision  was  ^  Sherwin  v,  Bagbee,  16  Vt.  4S9,  444» 

not  put  upon  the  ground  that  the  statute  (1S44).     In  reference  to  town  meetings, 

expressly  required  the  warning  to  be  re-  the  statute  of  Fermoni  requires  that  the 

corded  (which  it  did  not),  but  upon  the  notice    shaU    be    in  writing,    and  shall 

ground  that  the  statute  intended  that  the  *'  specify  the  business  to  be  done,  and  the 

records  should  furnish  all  the  means  for  time  and  place  of  holding  said  meeting." 

testing  the  validity  of  the  proceedings.  Referring  to  this  statute,  Bedfieldj  J.  (in 

See,  also,  Stevens  v.  Society,  &e.,  12  Vt.  Shen^'in  v.  Bugbee,  9upra\  says  :    "  Wt 

688  (1889);  post,  sec.   310.     Where  the  have  no  doubt  the  place  of  holding  the 

place  of  an  annual  meeting  is  not  fixed  by  meeting  must  be  definitely  specified.     It 

statute  or  charter,  notice  of  the  meeting  would  hardly  do  to  warn  a  meeting  to  be 

and  place  is  essential.     United  States  v,  held  at  9ome  place  in  the  district,  or  at  a 

McEelden,    8    Rep.   Dec.  1879,    p.  778;  designated  village,   or  at  one  of  two  or 

Mc Arthur  &  Mackey,  162.    Presumption  in  more  dwelling-houses.     So,  too,  in  regard 

favor  of  legality  of  meeting  after  lapse  of  to  time^  there  seems  to  be  a  propriety  in 

long  time.    Peterborough  v.  Lancaster,  14  having  it  definitely  fixed.     If  the  day, 

N.  H.  882,  892  ;  posl^  sees.  267,  note,  285,  only,  is  named,  the  question  immediately 

note.     Length  of  notice.     Hunt  v.  School  arises,  Shall  the  inhabitants  be  required 

District,  14  Vt.  800;  Pratt  v.  Swanton,  15  to  attend  the  whole  day?  or,  When  can 

Vt.  247;  postt  sec  285,  note.  the    meeting    transact    the    business  for 

Under  a  statute  of  New  Yorky  the  notice  which  they  meet,  so  as  to  bind  the  absent 

it  required  of  school  meetings  held  to  be  members  ?     The  fact  that    the  meeting 

diredory  only,  and  the  want  of  notice,  adjourned  to  another  day  and  hour  will 

when  not  fraudulently  or  wilfully  omit*  not  help  the  matter,  on  the  obvious  prin* 

ted,  does  not  render  the  meeting  invalid,  ciple  that  the  adjourned  meeting  could 

and  its  proceedings   void.     Marchaut  v,  have  no  more  authority  than  the  original 

Langworthy,    6   Hill  (N.   Y.),   646;  af-  meeting,  which  was  void." 

firmed  in  error,    3  Denio  (N.  Y.),  526.  Where  it  appears  that  a  meeting  wu 

See,  also,  Williams  v,   Larkin,  3  Denio,  held  on  the  day  appointed,  it  will  be  pre* 

114;  poet,  sec.  290.     Where  the  charter  aumed  that  it  was  held  at  a  suitable  time 

required  the  clerk  to  publish  a  notice  re-  in  the  day,  and  pursuant  to  the  notice, 

quiring  all  persons  interested  in  and  op-  A  meeting  should    be  opened  within  a 

posed  to  a  local  improvement  to  attend  reasonable  time  after  the  hour  specified ; 

before  the  council  at  a  day  named,  and  but  what  is  such  reasonable  time  depends 

such  notice  was  given  and  a  hearing  had,  upon  circumstances.      School  District  v. 

it   was  held  that  since  the  charter  pro-  Blakeslee,  18  Conn.  227.     Where  a  meet- 

Tided  for  but  one  notice  and  one  hearing,  ing  was  called  at  a  certain  school-house, 

it  was  a  matter  of  discretion  with  the  it  was  held  to  mean  within  the  walk  of 

council  whether  another  hearing  should  the  building.     An  assemblage  of  some  of 

be  allowed,  and  that  subsequent  action  by  the  citizens  in   the    highway    near   the 

the  council  without  such  notice  or  second  achool-house,  and  an  a^joununeat  to  an- 

hearing  was  not,  under  the  circumstances,  other  place,  was  not  a  legal  meeting,  and 

invalid.     Locke  v.  Rochester,  5  Lansing  its  transactions  were  not  binding,  though 

(N.  Y.),  11  (1871);  post,  sees.  803,  804,  the  school-house    was   locked,    and   the 

927,  uote.  weather  cold  and  no  fire  in  the  buUdiog. 

^  School  District  v.  Blakeslee,  13  Ck>nn.  Chamberlain  v.  Dover,  18  Me.  466  (1886). 

227.  See^  also,  Haines  «.  Sohool  District,  41 
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§  268  (206).  Spaoification  of  Object  of  the  Meeting.  — Where  the 
statute  requires  the  notice  *'to  specify  the  business  to  he  done,'*  an 
omission  to  comply  with  this  requirement  makes  the  meeting  void, 
and  it  is  held  that  a  notice  stating  generally  "  to  do  any  proper 
business/'  is  insufficient,  and  the  acts  and  votes  of  a  meeting  held 
under  it  are  of  no  binding  or  legal  force.^  Indeed,  the  rule  is  gen- 
eral that  where  the  statute  requires  the  business  to  be  stated  in  the 
warrant  or  notice,  this  is  absolutely  essential,  and  the  meeting  must 
be  confined  to  those  matters.^ 

§  269  (207).  Power  to  adjonrn.  —  At  a  meeting  duly  constituted 
and  organized,  a  majority  of  the  members,  electors,  or  corporators 
present,  in  the  absence  of  any  statute  either  conferring  or  denying 
the  power,  have,  in  the  absence  of  any  restrictive  statute,  the  implied 
incidental  corporate  right  to  adjourn  the  meeting  to  another  time. 

Me.    246   (1856);    Kingsbury  v.   School  essentials  of  its  validity,  such  as  the  due 

District,    12  Met.    99.    Bat,   in   Maine^  passage,  publication,  &c.    lb, 

where  a  meeting  had  been  called  for  tM  Where    the   statute  requires  that  all 

baacmaU  of  a  building,  the  fact  that  the  matters  to  be  acted  upon  at  the  meeting 

meeting,    which   was  crowded,  being  un*  shall  be  inserted  in  the  warrant  or  notice, 

able  to  take  a  division  within  the  walla  a  failure  to  do  this  will  avoid  as  to  both 

with  ease  or  comfort,  by  unanimous  con-  parties  any  contract  that  may  be  made,  or 

sent  and   without  protest   from  any  one  any  act  that  may  be  done,  with  respect  to 

passed  out  into  the  open  air,  where  the  a  matter  not  embraced  in  the  warrant  or 

count  was  made,  was  held  not  to  render  notice.  Cornish  v.  Pease,  19  Me.  (1  Appl. ) 

its  proceedings  invalid.     Brown  v.  Win-  184  (1841);  Spear  v.  Robinson,   29   Me. 

terport,  79  Me.  305.  (14  Shep.)  531  (1849);  Little  v,  Mernll, 

1  Hunt  V,  School  District,  14  Vt.  300  10  Pick.  (Mass.)  543  ;  Blackburn  v,  Wal- 

(1842);  Sherwin  v.  Bugbee,  16  Vt.   439;  pole,  9  Pick.  (Mass.)  97;  Torrey  v.  Mill- 

s.  c.   17  Vt.    337,    444   (1844).     '*Such  bury,  21  Pick.    (Mass.)  64; /&.  76;  Had- 

meetings  are    void    for  all    purposes    of  sell  v,  Hancock,  3  Gray   (Mass.),    520; 

transacting  business  not  specified  "  in  the  Jones  v.  Andover,   9   Pick.   (Mass.)   146 

written  notice  required  by  the  statute.  (1829);  Kingsbury  v.  School  District,  12 

lb,,  per  Rfdfield,  J.  Met.  (Mass.)  99  (1846);  Rand  o.  Wilder, 

s  lb,;  Johnson  v.  Wilson,  2  N.  H.  202;  11  Gush.  (Mass.)  294  (1858).     But  if  the 

Tucker  v,  Aiken,  7  N.  H.  113;  Baker  «.  matter  is  embraced  in  the    warrant    or 

Shepherd,  4  Fost.  (24  N*  H.)  208.  notice,  and  the  meeting  duly  met,  it  is  no 

By-laws  passed  at  a  tovm  meeting  not  objection  to  its  action  that  it  was  had 

duly  warned  (as,  for  example,  where  the  near  the  close  of  the  meeting,  and  when 

notice  did  not  "  specify  the  objects  "  of  a  portion  of  the  voters  had  retired.     Beau 

the  meeting  aa  required  by  statute)  are  v.  Jay,  23  Me.    (9  Shepi)   117   (1843). 

void.      Hayden  v.  Noyes,   5   Conn.   391  Subsequent  legal  meeting  may  ratify  acts 

(1824);  Willard  v,  Eillingworth,  8  Conn,  of   previous  meeting  not  duly  notified. 

247;    Bloomfield   v.   Charter  Oak  Bank,  Jordan  v.  School  District,   38  Me.   164. 

121  U.  S.  121,  130.     The  party  claiming  By  participating  in  a  meeting  illegally 

under  a  by-law  must  show  it  was  passed  called,  a  party  is  not  estopped  to  deny  its 

ftt  a  meeting  duly  warned.     8  Conn.  247,  legality.     School  District  v,  Atherton,  12 

fHpra.     And  most,  perhaps,  show  all  the  Met.  (Maas.)  105. 
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either  on  the  same  or  to  a  future  day,  and,  if  fairly  done,  to  another 
place  within  the  corporate  limits.^ 

§  270  (208).  Constitation  and  Meetings  of  ConncilB  or  select 
Ooverning  Bodies ;  and  herein  of  Quorums  and  Majorities,  of  Inte- 
gral Parts,  and  of  stated,  special,  and  adjourned  Meetings. —  Unlike 
the  towns  of  New  England,  in  which  all  the  qualified  voters  meet 
and  act  in  their  primary  capacity,  the  councils  of  cities  and  towns  are 
representative  bodies,  the  number  of  whose  members  is  fixed  by  law, 
and  they  are  elected  by  the  legal  voters  of  the  incorporated  place. 
This  council  is  the  governing  body  of  the  municipal  corporation, 
and  the  corporation,  unless  it  is  otherwise  provided,  can  act  and  be 
bound  only  through  the  medium  of  the  council.*     The  charter  or 

^  Chamberlain  v,  Dover,  13  Me.  (1  valid.  Kimball  v.  Lamprey,  19  N.  H. 
Shep.)  466  (1836)  ;  People  v.  Martin,  1  215.  In  MassachiueUs,  an  adjoummeni 
Seld.  (5  N.  Y.)  22  (1851);  Hubbard  v.  of  a  meeting  should  appear  o/"  record,  and 
Winfior,  15  Mich.  146;  Kimball  v.  Mar-  parol  evidence  of  an  adjournment  to  an- 
shall,  44  N.  H.  465  (1863);  Drisko  o.  other  day  is  held  to  be  inadmissible.  Tay- 
Columbia,  75  Me.  78;  Ex  parte  Wolf,  14  lor  v.  Henry,  2  Pick.  (Mass.)  397  (1824). 
Neb.  24;  Gk)odell  v.  Baker,  8  Cowen  See  State  p.  Jersey  City,  1  Dutch.  (N.  J.) 
(N.  Y.),  286;  tn/ra,  sees.  285,  287.  Elec-  809,  and  chapter  on  Corporate  Records 
tors  exclusive  judges  of  necessity  of  ad-  and  Documents,  posi,  sec.  298.  An  ad- 
journment of  town  meeting  ;  and  such  joumed  meeting  of  a  meeting  not  legally 
a(^oumment  to  next  day,  and  at  another  called  cannot  validate  the  former  meeting, 
place,  in  the  town  twenty  miles  distant,  nor  itself  legally  act.  United  States  v.  Mc- 
was  considered  lawful,  lb.  The  statute  Kelden,  Vol.  VIII.  Rep.  1879,  Mc  Arthur 
provided  that  if  at  any  annual  town  meet-  &  Mackey,  162;  ante,  sec.  268,  note.  The 
ing  no  place  is  fixed  by  the  electors  for  statute  of  New  York  (1  Rev.  Sts.  342)  only 
the  next  annual  town  meeting,  such  town  requires  the  to^n  meeting  to  be  kept  open 
meeting  shall  be  held  at  the  place  of  the  during  the  da3rtime,  or  some  part  thereof, 
last  annual  town  meeting.  1  Rev.  Sts.  but  not  that  it  shall  be  kept  open  during 
N.  Y.  840,  sec.  8.  Held,  in  People  v,  the  whole  and  every  part  of  the  day,  bc- 
Martin,  1  Seld.  (5  N.  Y.)  22,  that  though  tween  the  rising  and  setting  of  the  sun. 
the  place  of  meeting  was  thus  contin-  People  v,  Martin,  1  Seld.  (5  N.  Y.)  22 
gently  fixed  by  statute,  the  electors,  being  (1851). 

duly  assembled,  might  adjourn  it  for  the         ^  Central  Bridge  Corp.   v,  Lowell,  15 

residue  of  the  day  to  another  place  in  the  Gray  (Mass.),  106,  116  (1860),  wh^re  an 

town.      Concluding  his  opinion  in  this  act  affecting  a  city  was,  by  its  terms,  to 

case,  Paige,  J.,  well  remarks  :    "I  confess  take  effect  on  acceptance  by  the  city,  it 

that  I  have  had  some  difficulty  in  coming  was  held  that  the  acceptance  might  lie 

to  this  conclusion,  and  I  think  the  power  made  by  the  governing  body.     The  legis- 

[which  is  decided  to  exist]  of  adjourning  a  lative  and  corporate  powers  of  a  munici- 

town  meeting  to  another  time  and  place,  pality,  whose  exercise  is,  by  the  charter 

may,  under  peculiar  circumstances,  be  op-  or  constituent  act,  committed  to  the  coon- 

pressively  exercised,  and  lead  to  a  defeat  oil  or  governing  body,  can  be  exercised 

of  the  popular  will.     This  power  ought  only  at  a  corporate  mieting  duly  held;  and 

not  to  be  exercised  except  in  a  case  of  the  corporate  will  must  be  ascertained  % 

extreme  necessity."     People  v.  Martin,  1  vote  and  embodied  in  a  definite  form. 

Seld.  (5  N.  Y.)  27.  The  form  which  the  corporate  will  assumes 

After  a  valid  adjournment,  acts  by  a  is   nsuaUy    either  a  resolution  or   ordi- 

portion  of  the  voters  who  remain  are  in-  nance,  or  something  equivalent  thereta 
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canstitiierU  act  of  the  place  usually  contains  provisions  as  to  the  con- 
stitution of  the  couucil,  its  stated  and  special  meetings,  and  the 
notice  thereof  requisite  to  be  given,  how  many  shall  constitute  a 
quorum,  and  an  enumeration  of  its  powers.  The  usual  scheme  of 
the  organization  of  the  council  is  to  divide  the  territory  of  the  incor- 
porated place  into  districts  or  wards,  the  voters  in  each  of  which 
elect  one  or  more  representatives,  annually,  called  aldermen  or 
councilmen ;  and  these,  when  duly  convened,  constitute  the  council, 
over  which  the  mayor  or  head  executive  officer  of  the  corporation  pre^ 
»ides,  sometimes  constituting  a  member  of  the  council,  and  in  other 
instances,  having  power  to  vote  only  when  there  is  a  tie  or  to  give 
a  second  vote  in  case  of  a  tie.^ 

§  271  (209).  Biayor's  Presence  and  Function.  —  The  doctrine  of 
the  English  courts  as  to  the  old  corporations  in  that  country,  that  the 
mayor  was  an  integral  part  of  the  corporation,  whose  presence,  unless 
otherwise  provided  in  the  charter,  was  necessary  to  a  valid  corporate 
meeting ;  that,  during  a  vacancy  in  the  ofl&ce  of  mayor,  the  corpora- 
tion could  do  no  valid  act,  unless  expressly  empowered,  except  to 
elect  another  and  thus  complete  the  body ;  and  that  the  acts  of  the 
corporation  under  the  presidency  of  any  other  than  a  mayor  de  jure, 
were  voidable,  has,  it  is  believed,  no  application  to  the  oflBce  of  mayor 
in  the  corporations  of  this  country.* 

Schnmm  v.   Seymour,  9  C.  E.  Green  (24  may  make  a  valid  order,  though  it  be  by 

N.  J.  Eq.),  143;  State  v.  Jersey  City,  6  parol  only,  for  the  removal  of  a  disorderly 

Vroom  (35  N.  J.  L.),  404.  See  chapter  on  person  who  disturbs  the  business  of  the 

Ordinances,  post^  sec.  307,  note.  meeting.     Parsons  v.  Brainard,  17  Wend. 

1  Power  to  preside  and  give  casting  (N.  Y.)   622  (1837).     Approval  by  the 

vote  at  meetings  of  a  religious  corporation  mayor  of  proceedings  of  the  council  may, 

construed.      People    r.   Rector,  &c.,    48  by    special    requirement    of   charter,   be 

Barb.  (N.  Y.)  603.     A  mayor  of  a  city  of  essential  to    their  validity.     Graham   v, 

the  second  class  in  Kansas  may  give  the  Carondolet,  33  Mo.  262  (1862);  Eepner  v, 

casting  vote  to  confirm  an  officer  appointed  Commmonwealth,   40  Pa.    St.    124.      A 

by  him.     Carroll  v.  Wall,  35    Kan.  86.  charter  required  every  resolution  of  the 

Post,  sec.  288,  note.  council  to  be  sent  to  the  mayor,  who  should 

*  Infra,  sec.  284.     The  text  approved,  either  approve  it,  in  which  case  it  would 

Martindale  v.  Palmer,  52  Ind.  411  (1876);  become  operative  and  effectual,  or  disap- 

Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  prove  it,  in  which  case  he  should  return  it. 

130  (1871).   And  see  ante,  chap,  ix.,  as  to  It  was  held  that  his  approval  was  to  be 

powers  and  duties  of  the  mayor,  sees.  208,  made  known  by  a  written  declaration  at- 

209.     A  provision  in  a  charter  that  **  the  tested  by  his  signature.    N.  Y.,  &c.  R.  Co. 

mayor,  reconler  and  aldermen,  when  as-  v,   Waterbury,  55  Conn.  19.  **  Wh£n  ap» 

sembled  together,  shall  constitute  the  com-  prooal  by  mayor  not  necessary.    State  v. 

mon  council,"  makes  the  mayor  a  member  Jersey  City,  1  Vroom  (80  N.  J:  L.),  93, 

of  the  council.     People  v.  Harshaw,   60  148;  see  Dey  v.  Jersey  City,  19  N.  J.  Eq, 

Mich.  200.     Infra,  sec.  273.  412;  Taylor  v.  Palmer,  31  Cal.  241;  State 

The  presiding  officer  of  a  town  meeting,  v,  Newark,   1  Dutch.  (N.  J.)  899;  ;>oa^, 

with  statute  authority  to  maintain  order,  sec.  831,  note. 
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§  272  (210).  Same  subject. — The  right  of  the  mayor  or  other 
officer  to  preside  over  the  meeting  of  the  council  is  a  franchise,  and 
may  be  tested  by  an  information  in  the  nature  of  a  quo  vxxrranto} 
but  cannot  be  determined,  at  least  ordinarily,  unless  by  statute  pro- 
vision, on  a  hill  in  chancery  to  enjoin,  or  in  any  other  indirect  or 
collateral  proceeding.^ 

§  273  (211).  Constitation  of  Coonoil.  —  Who  shall  compose  the 
council  or  governing  body  of  the  corporation  is  in  all  cases  prescribed 
by  the  charter  or  incorporation  act,  but  the  language  used  has  been 
such  as  sometimes  to  lead  to  controversy.^  The  organic  act  of  a  city 
provided  "  that  the  intendant  of  police  shall  have  a  seat  in  the  board 
of  commissioners  [the  governing  body  of  a  city  corporation],  and 
when  present  shall  preside  therein ;  in  his  absence,  the  board  shall 
appoint  a  chairman  pro  tempore**  It  was  held  that  the  intendant 
was  thereby  constituted  one  of  the  commissioners,  and  had  the  right 
to  participate  in  making  ordinances.*    Where  the  power  to  legislate 

1  Cochran  ».  McCleary,  22  Iowa,  76  ^  Cochran  v,  McCleary,  22  Iowa,  75, 
(1867),  and  authorities  there  cited;  Be  86  (1867);  He  Sawyer,  124  U.  S.  200 
Sawyer,  124  U.  S.  200  (1887)  ;  Reynolds  (1887)  ;  post,  chap.  zxiL  ;  Topping  v. 
V.  Baldwin,  1  La.  An.  162  (1846);  Rex  r.  Gray,  7  Hill  (N.  Y.),  259;  affirming  s.  c. 
WillUms,  1  Burr.  402  ;  Willc.  456,  pL  9  Paige,  507;  Markle  v.  Wright,  13  Ind. 
887;  Rex  v,  Hertford,  1  Ld.  Raym.  426;  548;  Hullman  v.  Honcomp,  5  Ohio,  287; 
approved.  Commonwealth  v.  Arrison,  16  Peoples.  Cook,  4  Seld.  (9  N.  Y.)  67;  tf- 
Serg.  &  Rawle  (Pa.),  130;  ante,  chap.  ix.  firming  s.  c.  14  Barh.  257;  Mayor  r.  Con- 
sec.  208.  In  Cochran  r.  McCleary,  sitpra,  ner,  5  Ind.  171 ;  Mozley  v,  Alston,  1 
it  was  held  that  the  mayor,  in  cities  of  Phill.  790;  Lord  v.  The  Governor,  &c.,  2 
the  second  class,  oi^nized  under  the  Gen-  PhilL  740;  Peabody  v,  Flint,  6  Allen 
eral  Incorporation  Act  (Rev.  of  Iowa,  (Mass.),  52  ;  Hagner  v,  Heybeiger,  7 
1860,  chap,  li.),  is  not  ex  officio  a  member  Watts  &  Serg.  (Pa.)  104;  People  v.  Car- 
of,  nor  has  he  any  right  to  preside  over,  penter,  24  N.  Y.  86;  People  v.  Draper,  15 
the  city  council;  that  the  council  was  N.  Y.  632  ;  People  v.  Insurance  Ca,  S 
composed  exclusively  of  trustees  or  alder-  Johns.  Ch.  371;  People  v.  Same  Co.  {quo 
men,  and  elected  its  OAvn  presiding  officer,  warranto),  15  Johns.  358  ;  Deroarest  v. 
The  mayor  of  New  Fork  was  held  not  to  Wickham,  Mayor,  Ac.,  6Z  N.  Y.  820 
be  a  member  of  the  common  council;  and  (1875);  Commonwealth  v.  Bank  {quo  war* 
the  common  council,  having  the  power  by  rarUo),  28  Pa.  St.  389;  in  chancery,  Ih, 
statute  to  appoint  to  office,  may  exercise  879;  Hughes  v.  Parker,  20  N.  H.  68 ; 
it  without  the  concurrence  of  the  mayor,  Strahl,  In  re,  16  Iowa,  869;  Upd^jraff  t. 
who  has  no  veto  power  upon  the  appoint-  Crans,  47  Pa.  St.  103;  Faccy  v.  Fuller, 
ment.  Achley's  case,  4  Abb.  Pr.  Rep.  13  Mich.  527;  see  Kerr  r.  Trego,  47  Pi. 
86  (1856).  The  bui^gess  of  a  borough  in-  St  292,  cited  infra,  sec.  275. 
oorporated  under  the  Pennsylvania  Gen-  •  Cochran  v.  McCleary,  22  Iowa,  75 
end  Borough  Law  of  1851  has  no  right  to  (1867). 

act  as  a  member  of  the  town  council,  and         *  Raleigh  v.  Sorrell,  1  Jones  (N.  C.) 

cannot  refuse  to  sign  ordinances  regularly  Law,    49   (1853).     In  this  case  the  Su- 

passed  by  the  town  coancil,  on  the  ground  preme  Court  of   North    Carolina   admit 

that  he  was  not  present  as  a  member  when  {argruendo)  that  an  officer — as,  for  ez- 

they  were    adopted.      Commonwealth  9.  ampla»    the    intendant  —  has    no    right, 

Kepner,  10  Phila.  (Pa.)  610.  under  the  act   of  inoorporatioii,  to   ait 
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for  the  corporatiou  ie  vested  in  "the  mayor  and  councilmen,'*  the 
coancil  by  itself  cannot  legislate,  but  must  act  in  conjunction  with 
the  mayor.  In  deciding  the  point  the  court  observes :  "  If  a  simple 
resolution  [instead  of  an  ordinance]  would  be  sufficient,  yet,  before 
it  would  have  any  validity^  it  would  necessarily  have  to  be  signed 
by  the  mayor  as  a  part  of  the  law-making  power :  the  co-ordinate 
action  of  both  is  required."^ 

§274  (212).  Proper  Corporate  Body  must  act — It  is  undoubtedly 
true,  as  already  stated,  that  the  corporate  authority  must  be  exercised 
by  the  proper  body.  Thus,  where  a  town  was  organized  under  a 
diarter  which  vested  the  corporate  powers  of  the  place  in  a  presi* 
dent  and  six  trustees,  and  subsequently  a  general  incorporation  act 
was  passed  which  was  erroneously  supposed  to  apply  to  the  town, 
and  under  which  the  town  elected  different  officers  from  those  pro- 
vided in  the  special  charter,  at  a  different  time  and  constituting  a 
different  body,  it  was  held,  in  the  absence  of  legislative  ratification, 
that  this  latter  body  could  not  exercise  the  authority  of  the  corpora- 
tion, since  they  were  a  body  without  any  legal  existence,  and  were 
not  t?ie  body  authorized  to  act  for  the  corporation.  The  principle 
that  the  acts  of  de  facto  officers  are  valid  was  considered  not  to  be 
applicable.* 

with  the  Ugislatiye  body  of  the  corpora-  Bro.  P.  C.  329;  Rex  v.  Westwood,  4  B. 

tioD;  but  if  he  does  so  and  acts  with  them,  k  C.  799,  818;  Green  v,  Durham,  1  Burr, 

that  an   ordinance  thus  passed  will  be  131;  see  jx»^,  sec.  276,  and  note.  Whether 

void,  because  the  powers  given  to  the  cor-  the  mere  fact  that  a  single  unauthorized 

poration  must  be  exercised  in  strict  con-  person  is,  by  a  mistaken  construction  of 

formity  to  the  special  delegation  of  au-  the  charter,  allowed  to  participate  in  the 

thority,  and  because,  in  the  case  supposed,  transactions  of  a  meeting  of  the  council, 

the  ordinance  is  not  passed  by  the  body  would,  in  this  country,  be  held  necessarily 

to  whioh  the  power  is  given ;  citing  Rex  to  avoid  them,  is  a  question  which  per- 

V.  Croke,  Cowp.  26.      The  view  of  the  haps  remains  yet  to  be  settled.     It  has 

court  is  in  accordance  with  the  rule  of  the  been  held,  that  if  persons  who  are  not 

Engliah  courts  as  applied  to  their  corpo-  qualified  vote  at  a  town,  parish,  or  dis- 

ratioDs.    Thus,  Mr.  Willcock  says:    "It  trict meeting,  without  objection  or  chal- 

may  be  unnecessary  to  add  that  whenever  lenge  at  the  time,  proof  of  that  fact  can- 

a  particular  business  is  delegated  to  a  not  afterwards  be  made  with  a  view  to  in- 

select  body,  if  others  join  in  the  perform-  validate  the  proceedings.     Sutton  v.  Cole, 

anee  ofit^theaa  is  void;  as  if  the  mayor,  8  Pick.  (Mass.)  232  (1825).     So  if  such  a 

aldermen,  and  commonalty  join  in  making  meeting  is  called  by  persons  acting  under 

a  by-law  which  is  directed  to  be  made  by  color  of  authority,  it  will  be  legal  if  no 

the  mayor  and  aldermen.     For  if  others  exception  to  their  authority  is  taken  nt 

are  allowed  to  vote,  a  by-law  might  be  es-  the  time.    lb, 

tablished,  although  all  those  to  whom  the  ^  Saxton  v.  Beach,  50  Mo.  488  (1872), 

power  is  specifically  delegated  should  be  per  Wagner^  J.     Sequel  of  the  case,  Sax- 

in  the  minority."     Corp.   68,  pi.   128;  ton  v.  St.  Joseph,   60  Mo.  153   (1875). 

Parry  v.   Berry,   Com3m8,   269 ;    Rex  v.  Ante^  sec  271,  note. 

Head,  4  Burr.  2521;  Hoblyn  v.  Begem,  2  <  Deeoiah  v.  BoUis,  25  Iowa,  12  (1868); 
yoL.1.  — 23 
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§  275  (213).  Injunction  where  two  conflicting  Municipal  Bodies 
are  concurrently  acting.  —  Where  there  are  two  bodies,  each  of  which 
claims  to  he  the  regularly  organized  municipal  council  and  each  is 
acting  as  such,  to  the  detriment  and  confusion  of  the  public,  the 
Supreme  Court  of  Pennsylvania  awarded  to  the  body  which  was, 
prima  facie,  legally  entitled  to  act,  a  provisional  injunction  to  re- 
strain the  other  body  from  interference  with  them.  The  bill  in  the 
case  was  filed  by  the  body  which,  prima  fade,  had  the  written  or 
legal  title,  as  against  the  other  and  presumptively  usurping  body. 
Neither  the  Attorney-General  nor  any  public  olBficer  was  a  party. 
To  the  defendants'  objection  that  in  such  a  case  the  Attorney- 
General  alone  can  file  a  bill,  the  court  replied :  "  We  do  not  think 
so.  It  is  right  for  those  to  whom  public  functions  are  entrusted  to 
see  that  they  are  not  to  be  usurped  by  others."  ^ 

Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  Court  of  Pennsylvania  rested  the  right  to 

180  (1871);  infra,  sec.  276.  grant  a  provisional  injunction   upon  the 

1  Kerr  r.  Trego,  47  Pa.  St  292  (1864).  ground,  very  hroadly  stated,  that  all  cor- 
Author* 8  Comments.  In  reference  to  the  porate  hodies  and  officers  are  UTicfer  ^tc  and 
important  point  decided  in  the  case  just  that  "this  remedy  [hy  injunction]  extends 
cited  it  may  be  observed  that,  in  the  ab-  to  all  acts  that  are  contrary  to  law  and 
sence  of  statute,  chancery  has  no  jurisdic-  for  which  there  is  no  adequate  remedy  at 
tion  over  corporate  elections,  or  to  deter-  law  ;  and  we  can  hardly  imagine  any  act 
mine  the  title  to  corporate  offices.  In  a  that  more  clearly  falls  within  this  de- 
case  like  that  above  mentioned,  prompt  scription  than  one  that  casts  so  deep  t 
and  efficacious  judicial  intervention  such  shade  of  doubt  and  confusion  on  the  pnb- 
as  chancery  only  can  afford  is  extremely  lie  affairs  of  a  city  as  this  does.  In  such 
convenient,  or  even  needful,  but  the  diffi-  a  c^se  no  remedy  is  adequate  that  is  not 
culty  is  to  find,  aside  from  statutory  aid,  prompt  and  speedy."  Similar  views  are 
an  acknowledged  head  of  equitable  juris-  expressed  in  the  dissenting  opinion  of 
diction  under  which  such  a  case  can  be  Waite,  C.  J.,  In  re  Sawyer,  124  U.  S. 
brought.  The  general  doctrine  of  our  223.  The  stress  of  the  question  therefore 
jurisprudence  undoubtedly  is  that  which  is,  whether  the  jurisdiction  in  equity  is  to 
is  thus  stated  by  Gray,  J.,  In  re  Sawyer,  be  strictly  limited  by  the  existing  land- 
124  U.  S.  212  (1887):  ''The  jurisdiction  marks  and  to  the  acknowledged  heads  of 
to  determine  the  title  to  a  public  office  that  jurisdiction,  or  whether,  agreeably  to 
belongs  exclusively  to  the  courts  of  law,  the  principles  in  which  one  source  of 
and  is  exercised  either  by  certiorari,  error,  equity  jurisdiction  has  had  its  origin, 
or  appeal,  or  by  mandamus,  prohibition,  namely,  the  inadequacy  of  common-law 
quo  warranto,  or  information  in  the  nature  remedies,  the  jurisdiction  of  the  court 
of  a  writ  of  quo  warranto,  according  to  the  may,  by  a  species  of  judicial  legislation 
circumstances  of  the  case  and  the  mode  of  which,  consciously  or  otherwise,  is  al* 
procedure  established  by  the  common  law  ways  in  operation,  be  extended  to  a  case 
or  by  statute.  No  English  case  has  been  of  such  an  urgent  and  extraordinary  nature 
found  of  a  bill  for  an  injunction  to  re-  as  that  which  was  presented  by  the  facts 
strain  the  appointment  or  removal  of  a  in  Kerr  v,  Trego.  On  the  whole  it  seems 
municipal  ofBcer.  In  the  courts  of  the  to  the  author  that  Kerr  v.  Trego  may  be 
several  States  such  a  power  in  a  court  of  regarded  as  a  sound,  or  at  least  an  allow- 
equity  has  been  denied  in  many  weU-con-  able,  application  of  the  principles  of  equi- 
■idered  cases,"  citing  them.  ty  jurisdiction  to  a  case  of  great  public 

In  Kerr  v,  Trego,  supra,  the  Supreme  urgency,  where,  under  the  legiAlation  of 
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§  276  (214).    Acts  of  de  facto  CooncilB  and  Officers.  —  In  this 
country  the  doctrine  is  everywhere  declared,  that  the  acts  of  de  facto 

officerSy  as  distinguished  from  the  acts  of  mere  usurpers,  are  valid, 
and  the  principle  extends  not  only  to  municipal  officers  generally, 
but  also  to  those  composing  the  council,  or  legislative  or  governing 

body  of  a  municipal  corpomtion.^  But  in  order  that  there  may  be, 

the  State  as  it  existed  in  Pennsylvania,  nnder  an  alleged  unconstitutional  act,  and 
the  common-law  remedies  were  not  only  to  restrain  this  alleged  illegal  and  usurping 
inadequate,  but  wholly  unsuited  to  the  body  from  the  exercise  of  unauthorized 
emergency  in  hand.  The  temptation  to  powers.  It  was  held  that  the  action  could 
supply  serious  defects  and  laeunae  which  not  be  maintained,  and  that  the  remedy 
experience  from  time  to  time  discloses  in  under  the  legislation  of  New  York  was  an 
common -law  remedies,  by  a  judicial  ex*  information  in  the  nature  of  a  giiou^arraTito 
tension  of  the  principles  of  equity  juris-  by  the  Attorney-General  in  the  name  of  the 
diction,  so  as  to  secure  justice  or  prevent  its  State.  The  case  is  distinguishable  from 
failure,  is  always  strong,  and  on  the  whole  Kerr  v.  Trego.  Mode  of  organizing  councils 
resistless.  A  conservative  chancellor  may  to  which  new  members  are  to  be  admitted, 
say  here  and  there, ''I  have  no  power — the  and  tests  in  case  of  ~  couflictiug  councils, 
case  is  one  for  the  legislature  ; "  but  the  for  determining  which  is  the  legal  or- 
natural  and  general  tendency  when  such  a  ganization.  Kerr  v.  Trego,  47  Pa.  St.  292; 
course  is  not  contrary  to  existing  legisla-  supra,  sees.  202,  note,  204,  255,  note,  272. 
tion  or  [K)licy,  is  to  assert  in  the  particu-  ^  Scoville  v.  Cleveland,  1  Ohio  St.  126 
lar  case  a  power  felt  to  be  necessary,  and  (1853);  Decorah  v.  Bullis,  25  Iowa,  12 
whose  exercise  promises  to  be  beneficial.  (1868);  Cochran  v.  McCleary,  22  Iowa, 
This,  it  is  true,  is  judiciary  law;  but  it  is  75,  84;  Strahl,  In  re,  16  Iowa,  360;  Peo- 
law  which  is  necessarily  evolved  in  the  pie  v.  Stevens,  5  Hill  (N.  Y. ),  616;  State 
Tery  process  of  legal  administration.  So  v,  Jacobs,  17  Ohio,  143;  People  v.  Bart- 
it  has  been  in  the  past,  and  so  from  the  lett,  6  Wend.  (N.  Y.)  422;  Pritchett  v, 
very  nature  of  the  case  it  must  continue  People,  1  Gilm.  (6  111.)  529;  People  v, 
in  the  future.  Law  thus  originating  in  Runkle,  9  Johns.  (N.  Y.)  147;  Trustees, 
actual  experience,  and  limited  by  the  Ac.  v.  Hill,  6  Cow.  (N.  Y.)  28;  Williams 
judges  in  its  application  to  the  exigency  v.  School  District,  21  Pick.  75;  see  Rex 
which  calls  it  into  existence,  must  on  the  v.  Mayor,  &c.,  8  Mod.  Ill ;  DeGrave  v. 
whole  be  excellent,  though  likely  to  be  in-  Monmouth,  4  Car.  &  P.  Ill;  I^ver  v.  Mc- 
complete.  It  will  be  observed  that  the  Glachlin,  28  Wis.  364 ;  post,  sec.  892, 
court  did  not  undertake  on  the  bill  filed  to  note  ;  Gushing  v.  Frankfort,  57  Me.  541; 
adjudge  the  questions  of  title  between  the  Lockhart  v.  Troy,  48  Ala.  579  (1872); 
conflicting  bodies.  It  disclaimed  the  right  Riddle  v.  Bedford,  7  S.  &  R.  (Pa.)  386; 
to  do  so.  Its  injunction,  granted  in  the  pub-  People  v.  Hopson,  1  Denio  (N.  Y.),  674; 
lie  interest,  simply  maintained  the  existing  Hamlin  v,  Dingman,  5  Lans.  (X.  Y.)  61; 
prima  facie  legal  status  until  the  question  People  v,  Nostrand,  46  N.  Y.  375;  01m- 
of  title  should  be  determined  in  the  usual  sted  v.  Dennis,  77  N.  Y.  378;  Koontz  v. 
mode  and  by  the  proper  tribunals.  Dema-  Hancock,  64  Md.  134.  As  to  de  facto 
rest  V,  Wickham,  Mayor,  63  N.  Y.  820  officers,  ante,  sees.  197  note,  221  note,  256, 
(1875),  was  an  action  by  two  assistant  post,  763  note,  892  note.  In  a  case  in  the 
aldermen  in  their  own  names  to  restrain  House  of  Lords,  decided  in  1851,  it  was 
the  defendant,  as  mayor,  from  recognizing  held  that  an  act  done  by  a  definite  body, 
the  board  of  aldermen,  organized  as  the  under  authority  of  parliament,  was  not 
common  council  and  usurping  the  rights  invalid  because  officers  de  facto  joined  itnth 
of  the  board  of  assistant  aldermen,  of  officers  de  jure  in  the  doing  of  it.  The 
which  the  plaintiffs  were  members,  on  judges  having  unanimously  declared  this 
the  ground  that  they  had  usurped  the  to  be  their  opinion,  the  Lord  Chancellor 
office  in  question,  having  been    elected  said :  The  opinion  of  the  judges  as  to 
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within  the  meaniDg  of  the  above  rule,  a  defacio  ojjicer,  there  must 
be  a  dejure  office;  and  the  notion  that  there  can  be  a  de  facto  ofEice 
has  been  characterized  as  a  political  solecism,  without  foundation  in 
reason  and  without  support  in  law ;  and,  therefore,  a  person  cannot 
claim  to  be  a  de  facto  officer  of  a  municipal  corporation  when  the 
corporation  or  people  have,  in  law,  no  power,  in  any  eventi»  to  elect 
or  appoint  such  an  officer.^ 

§  277  (215).  Action  by  Indefinite  Body;  BCajorlty  present  may 
act.  —  The  common-law  principle,  that  if  an  act  is  to  be  done  by  an 
indefinite  body  it  is  valid  if  passed  by  a  majority  of  those  present  at 
a  legal  meeting,  no  matter  how  small  a  portion  they  may  constitute 
of  the  whole  number  entitled  to  be  present,  has  been  deemed  appli" 
cable  to  the  tovms  of  New  England.  In  those  towns  the  corporate 
power  resides,  as  we  have  seen,  in  the  inhabitants,  or  citizens  at 
large,  and  these  form  the  constituent  body.  If  the  meeting  has  been 
duly  called  and  warned,  those  who  assemble,  though  less  than  a 
majority  of  tlie  whole,  have  the  power  to  act  for  and  bind  the  whole, 
unless  it  is  otherwise  provided  by  law.  Those  who  remain  awaj 
are  justly  and  conclusively  presumed  to  assent  to  what  may  law- 
fully be  done  by  those  who  attend.^ 

vestrymen  de  fado  and  ds  jure  was  of  (1868)  ;    HildretVs  Heira  «.   Mclntire'i 

great  importance.     When  it  was  consid-  Devisees,  1  J.  J.  Marsh.  (Ev.)  206;  People 

ered   that  there  were  many  persons  who  ©.   White,  24  Wend.  (N.  Y.)   520,  640, 

were  charged  with  very  important  duties,  541;  Carleton  v.  People,  10  Mich.  250; 

and  whose  title  to  perform  those  duties  or  Welch  v.  Ste.  Genevieve,  1    Dillon  C.  C. 

to  exercise  the  powers  necessary  for  their  180(1871).     In  Norton  v.  Shelby  Co.. 

performance  the  public  could  not  easily  118  U.  8.  425  (1885),  the  doctrine  of  tiif 

ascertain  at  the  time,  and  when  it  was  text  was  asserted  and  enforced  as  soqimL 

remembered  what  inconveniences  would  Mr.  Justice  Field  reviews  the  cases,  and 

arise  if  the  validity  of  their  acts  depended  distinguishes  The    State    v.   Carroll,  38 

on  the  propriety  of  the  election  of  the  Conn.  449.     See  post^  chap,  ziv.;  Burtr. 

persons  who  had  to  perform  them,  the  Winona  ft  St.  Peter  Ry.  Co.,  81  Minn, 

value  of  the  clear  enunciation  of  the  prin-  472  (approving  text).    De  fado  officer's 

ciple  thus  made  by  the  judges  was  very  official  bond  not  obligatory  there  being  do 

great,  and  in   the  correctness  of  it  he  such  de  jture  office.    Tinsley  v.  Kirby,  17 

begged  to  declare  his  entire  concurrence.  S.  C.  1,  8;  supra,  sec  274  ;  pod,  diap- 

Scadding  v.  Lorant,  5  £ng.  Law  k  £q.  xxi.;  sec.  892. 

16,  80,  per  Lord  Chancellor  Truro.    See         ^  Damon  v.  Granby,  2  Pick.  (Ma».) 

ante,  sec.  278,  note.     A  person  <iding  in  845,  855  (1824);  Commonwealth  v.  Ip<* 

the  capacity  of  a  public  officer  is  prima  wlch,   2  Pick.    (Mass.)   70;    Williams  r. 

facie  taken  to  be  so.    Doe  v.  Barnes,  8  Q.  Lunenburg,  21  Rck.  (Mass.)  75;  Church 

B.  1043;  Regina  v.  Roberts  (crown  cases  Case,  5  Bobt.  (N.  Y.)  649  (1867);  Fint 

reserved),  86  Law  Times  Rep.  690;  8.  c.  6  Parish  v.  Stearns,  21   Pick.  (Mass.)  1^ 

Am.  Law  Rep.  414.  Ante,  sec.  287,  note,  (1838) ;   State   v.  Binder,  88   Mo.  450 

as  to  powers,  duties,  and  liabilities  of  pub-  (1866). 

lie  officers.  At  a  popular  election,  a  candidate  for  > 

^  Decorah  v.  Bollis,  26  Iowa,  15,  18,  municipal  office  received  mphsn^ity  of  t*'i 
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§  278  (216).  Quorum  and  Majority  of  Definite  Body.  —  The 
r/>]Bmon-Iaw  roles  as  to  quorums  and  majorities,  established  with 
reference  to  corporate  bodies  consisting  of  a  definite  number  of 
corporators,  have  also,  in  general,  been  applied  to  the  common 
council,  or  select  governing  body  of  our  municipal  corporations, 
where  the  matter  is  not  speciaUy  regulated  by  the  charter  or 
statute.^  Thus,  to  use  Mr.  Dane's  illustration,  if  the  body  consists 
of  twelve  common  councilmen,  seven  is  the  least  number  that  can 
constitute  a  valid  meeting,  though  four  of  the  seven  [the  seven  be- 
ing duly  assembled  and  present]  may  act*  Thus,  where  a  council 
consisted  of  eighteen  members,  exclusive  of  the  mayor,  the  election 
of  a  clerk  by  nine  votes  was  held  lawful  and  valid,  the  other  mem- 
bers remaining  present,  though  protesting  against  the  method  of 
electing  and  refusing  to  vote.  It  was  held  that  the  legal  effect  of 
their  refusal  to  vote  while  remaining  present,  was  an  acquiescence 
in  the  action  of  those  voting*  So,  also,  a  statute  in  reference  to 
a  definite  body,  declaring  that  a  "  majority  of  those  present  at  any 
regular  meeting  shall  be  competent "  to  transact  business,  leaves  the 
number  which  may  form  a  quorum  to  be  determined  by  the  com- 
mon law ;  that  is,  there  must  be  at  least  a  majority  present,  and 
such  a  provision,  it  was  considered,  did  not  authorize  a  minority  of 
the  whole  body  to  act.^ 


the  votes  cast,  but  not  a  minority.    There  As  to  municipal  eketions.    Ante,  chap.  ix. 

was  no  provision  of  the  charter  and  no  by-  sec.  196. 

law  on  the  subject.    The  usage  in  the  cor*  ^  Text  approved  in  Heiskell  v.  Baltimore! 

|x>ration  seemed  to  have  been  to  consider  05  Md.  125,  where  SUme,  J.,  said  :  "  Bat 

the  person  having  the  highest  number  of  when  in  the  case,  like  the  present,  of  a 

votes,   although  not  a  majority    of   the  municipal    corporation,   the    statute  law 

whole,   as  duly  elected.     The  statute  in  creating  it  is  sHent  as  to  what  shall  con- 

telation  to  State  elections  expressly  pro-  stitute  a  legal  assembly,  the  common  law 

vided  that   "  plurality,    or    the    highest  both   in   England  and  in  this  country  is 

nnmber  of  votes,  should  make  a  choice."  well  settled,   that    the  majority  of   the 

Under  these  circumstances,  the  m^'ority  of  members  elect  shall  constitute  the  legal 

the  court  were  of  the  opinion  that  the  body."     To  same  effect,  Bamert  v.  Pater- 

common-law  rule,  that  a  majority  is  neces-  son,  48  N.  J.  L.  (19  Vroom)  395;  Cadmus 

■ary  to  a  valid  election,  applied,  and  was  v.  Farr,  47  N.  J.  L.  (18  Vroom)  208;  Mc- 

not  controlled  by  the  terms  or  spirit  of  Dermott  v.  Miller,  45  N.  J.  L.  251. 

the  general    election    law  of   the  State.  *  5  Dane,  Abr.  150;  Willcocks,  In  re. 

State  V.  Wilmington,  8   Harring.    (Del.)  7  Cow.  (N.  Y.)  402,  410  (1827),  note  d, 

394  (1840).     ffarringion,   J.,   dissented,  and  criticism  on  the  rule  stated,  in  1  Kyd 

holding  (and,   as  it  would    seem,   with  on  Corp.   418,    425  ;  2  Rent  Com.  29S ; 

Fpaaon)  that  the  plurality  principle  had  '  Buell  v.  Buckingham,  16  Iowa,  284  (1864); 

been  the  one  "  invariably  adopted  as  most  Regents,    &c.  v.  Williams,  9  Gill  &  Johns, 

in  consonance  with  our  institutions  in  all  (Md.)  865;  Mills  v.  Gleason,  11  Wis.  470. 

cases  where  the  law  of  election  is  silent  in  *  State  v.  Orelen,  87  Ohio  St.  227. 

this   respect."      lb,,  p.   805.      See  First  *  Willcocks,  In  re,  7  Cow.  (N.  Y.)  402 

Parish  V.  Steams,  21  Pick.   (Mass.)  148.  (1827)  ^  lb,    463,    and    note  ;  lb,   526, 


858  MUNICIPAL  CORPORATIONS.  §  282 

§  279  (217).  Same  subject.  Quorum.  —  So,  if  a  board  of  village 
trustees  consists  of  Jive  members,  and  all,  or  four,  are  present,  tv)o  can 
do  no  valid  act,  even  though  the  others  are  disqualified  by  interest 
from  voting,  and  therefore  omit  or  decline  to  vote ;  their  assenting  to 
the  measure  voted  for  by  the  two  will  not  make  it  valid.  If  three 
only  were  present  they  would  constitute  a  quorum ;  then  the  votes 
of  two,  being  a  majority  of  the  quorum,  would  be  valid ;  ^  certainly 
80  where  the  three  are  all  competent  to  act.^ 

§  280  (218).  Legal  Quorum  defined.  —  In  another  case,  the  power 
of  amotion  was  conferred  upon  a  city  council  to  be  exercised  "  Jy  a 
vote  of  two-thirds  of  that  body*'  and  this  was  considered  to  give  the 
power  of  removal  to  two-thirds  of  a  legal  quorum.  Two-thirds  of 
the  whole  number  of  members  composing  the  council  were  held  not 
to  be  required.  The  point  was  admitted  to  be  close,  and  the  French 
text  of  the  charter  was  regarded  as  favoring  the  conclusion  reached.^ 

§  281  (219).  Quorum  under  Special  Charter  Provision.  —  The 
charter  of  a  city  contained  a  provision  that  no  ordinance  should  be 
passed  by  the  common  council,  except  by  a  majority  of  all  the  mtm^ 
bers  elected.  Eight  were  elected;  and  it  was  decided,  under  the 
above-mentioned  requirement  of  the  charter,  that  an  ordinance 
could  not  be  passed  by  a  vote  of  four  against  three,  since  four  did 
not  constitute  a  majority  of  all  the  members  elected,  although  it  did 
constitute  a  majority  of  the  legal  quorum  present  at  the  meeting.* 

§  282  (220).  Majority  of  Quorum  muat  concur.  —  In  the  absence 
of  special  provision,  the  major  part  of  those  present,  at  a  meeting  of 
a  select  body,  must  concur  in  order  to  do  any  valid  act.  Therefore, 
when  it  appeared  that  thirteen  ballots  were  cast  when  the  members 

and  note  ;  HeiskeU  v.  Baltimore,  65  Md.  stitnte  a  qnonun.    Heiskell  v.  Baltimore, 

125  ;    Baraert  v.  Paterson,  48  N.  J.  L.  65    Md.   125;    Bamert  v.   Patenon,  48 

895;  anUf    sec.    207,  note  ;  infra,  sees.  N.  J.  L.  395. 

282,    283.     In    lotca,   by    statute    "  all         i  Coles   v,  Williamsbuigh,   10  Wend, 

ordinances  and  resolutions,  or  orders  for  (N.  Y.)  658  (1833);  McDermott  v.  liiller, 

the  appropriation  or  payment  of  money  45  N.  J.  L.  (16  Vroom)  251. 
shall  require  for  their  passage  or  adop«         *  Buell  v.  Buckingham,  16  Iowa,  384 

tion  the  concurrence  of  a  majority  of  all  (1864),  and  cases  cited.    Post,  sec  292,  n. 
the  trustees  of  any  municipal  corpora-         *  Wamock  v,  Lafayette,  4  La.  An.  419. 

tion,'*  &c.     A  resolution  for  a  change  of  See,  on  this  point,  Logansport  v.  Leg^SO 

the  boundaries  of  a  city  does  not  require  Ind.  815  ;  State  o.  Porter,  113  Ind.  79. 
such  majority  concurrence.      Strohm  v,         *  San  Francisco  v,  Hazen,  5  CaL  W 

Iowa  City,  47  Iowa,  42.    Authorizing  a  (1855).    See,  also,  Oakland  ».  Carpentier, 

city  council  to  **  settle  their  rules  of  pro-  18  Cal.  540;  McCracken  v.  San  Franciflco, 

cedure  "   held  not  to  confer  upon  it  the  16  Cal.  591 ;  Pimental  v.  San  Fimncisco, 

power  of  declaring  what  number  shall  con-  21  CaL  851. 
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present  were  only  entitled  to  give  twelve  votes,  of  which  seven  were 
for  one  person  and  six  for  another,  there  was  no  election,  and  the 
council,  though  it  had  declared  that  the  person  receiving  seven  votes 
was  duly  elected,  might  subsequently  rescind  its  action  and  proceed 
to  a  new  election.^  And  in  South  Carolina  the  general  rule  is  rec- 
ognized, and  a  majority  of  the  board  of  managers  of  elections  — 
having  power,  by  statute,  to  determine  the  validity  of  contested 
elections  —  is  a  quorum,  and  a  majority  of  that  quorum  may  act 
and  decide.* 

§  283  (221).  Extent  of  the  Sffajority  Principle ;  appUcation  to 
Comxnitteea,  Public  Officers,  &c.  —  And,  as  a  general  rule,  it  may  be 
stated  that  not  only  where  the  corporate  power  resides  in  a  select 
body,  as  a  city  council,  but  where  it  has  been  delegated  to  a  committee 
or  to  agents,  then,  in  the  absence  of  special  provisions  otherwise, 
a  minority  of  the  select  body,  or  of  the  committee  or  agents,  are 
powerless  to  bind  the  majority  or  do  any  valid  act  If  all  the 
members  of  the  select  body  or  committee,  or  if  all  the  agents  are 
assembled,  or  if  all  have  been  duly  notified,  and  the  minority  refuse 
or  neglect  to  meet  with  the  others,  a  majority  of  those  present  may 
act,  provided  those  present  constitute  a  majority  of  the  whole  num- 
ber. In  other  words,  in  such  case,  a  majpr  part  of  the  whole  is 
necessary  to  constitute  a  quorum  and  a  majority  of  the  quorum 
may  act.  If  the  major  part  withdraw  so  as  to  leave  no  quorum,  the 
power  of  the  minority  to  act  is,  in  general,  considered  to  cease.' 
But  where  the  duties  are  purely  ministerial,  and  not  judicial,  or  are 
of  such  a  nature  as  to  exclude  the  idea  of  action  as  a  body  or  board, 
and  where  they  are  devolved  on  public  oflBcers  or  agents  rather  than 
on  the  agents  of  corporations,  the  rule  above  stated  (as  the  cases 


^  Labourdette  v.  Municipality,  2  La. 
An.  527  (1847). 

«  State  v.Deliesseline,  1  McCord  (S.C), 
52  (1821),  where  the  subject  is  elaborately 
considered  by  NoU,  J. ;  s.  p.  State  v.  Hug- 
gins,  Harper  (S.  C.)  Law,  94  (1824),  fur- 
ther  holding  that  where,  of  eighteen  man- 
agers appointed  by  the  legislature,  two 
refused  to  qualify,  one  was  disqualified, 
and  one  dead,  the  remaining  fourteen  (from 
necessity  and  public  convenience)  properly 
constituted  the  board,  and  might  act  by  a 
majority  of  the  fourteen.  The  decision 
rests  upon  the  legislative  intent,  deduced 
from  various  provisions  of  the  act,  to  com- 
mit the  matter  to  the  acting  managers. 


•  Kingsbury  v.  School  District,  12  Met. 
(Mass.)  99  (1846);  Day  v.  Green,  4  Cush. 
(Mass.)  488,  489  (1849);  Fisher  v.  School 
District,  4  Cush.  (Mass.)  494  (1849); 
Coffin  V.  Nantucket,  5  Cush.  (Mass.)  269 
(1850);  11  Cush.  483;  Damon  v.  Granby, 
2  Pick.  (Mass.)  845,  355  (1824);  State  v. 
Jersey  City,  8  Dutch.  (N.  J.)  498;  Charles 
V.  Hoboken,  3  Dutch.  (N.  J.)  208;  Dey 
V.  Jersey  City,  19  N.  J.  Eq.  412  (1869); 
Baltimore  v,  Poultney,  25  Md.  18  (1866). 
Text  quoted  and  approved.  Brown  v.  Dis- 
trict of  Columbia,  127  U,  S.  579,  586 
(1887). 
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below  referred  to  will  show)  has  been  relaxed^  and  in  some  instances 
deemed  to  be  wholly  inapplicable.^ 

^  With  respect  to  persons  or  officers  party.  Post,  sec  452.  But  it  will  be 
appointed  by  law  to  act  judicially  in  a  binding  if  the  authority  was  joint  and 
piilic  matter,  it  is  generally  held,  there  several,  or  if  ratified.  Adams  v.  Hill,  10 
being  no  provision  of  statute  to  the  Me.  (4  Shep.)  215  (1889);  Enpfer  r. 
contrary,  that  where  all  meet  and  act,  a  South  Parish,  &c.,  12  Mass.  185  (1815); 
inajority  may  decide  and  bind  the  rest,  Allen  v.  Cooper,  22  Me.  183  (1842).  In 
and  this  notwithstanding  the  express  dis-  Damon  v,  Granby,  2  Pick.  (Mass.)  845 
sent  of  the  minority,  or  their  wrongful  (1842),  this  distinction  is  taken.  If  a 
withdrawal  before  the  act  is  consummated,  public  corporation  appoints  a  committee 
Rogers,  In  re,  7  Cow.  (N.  Y.)  626  (1827)  of  its  oum  members,  a  migority  may  bind, 
(appraisal  of  damages  by  canal  appraisers),  for  such  is  the  usage  and  the  common  law 
and  see  lb.  note  a,  and  the  cases  there  in  relation  to  corporations.  But  if  the 
cited  and  reviewed  ;  lb,  764,  explanation,  authority  is  given  to  persons  not  mem- 
See,  further,  Willcocks,  In  re,  7  Cow.  bers  of  the  body,  such  persons  are  agents, 
(N.  Y.)  402,  and  note;  lb,  462,  463;  and  not  technically  a  committee,  and  all 
Young  V.  Buckingham,  5  Ohio,  485,  489  must  concur,  unless  it  appear  that  it  was 
(1832);  Charles  t;.  Hoboken,  3  Dutch,  intended  that  a  majority  idionld  act.  See 
(N.J.)  203;  Mailin  v.  Lemon,  26  Conn,  authorities  cited  by  Solicitor-General  Davit 
192  (1857);  Astor  v.  New  York,  62  N.  Y.  in  same  case,  p.  850;  Viner's  Ab.  title 
567,  580  (1875) ;  People  v.  Palmer  (effect  AuUiorily,  B.  pi.  7.  Further  as  to  bind- 
of  death  of  one  of  the  mcml>ers  or  offi-  ing  force  of  the  act  of  majority  of  a  com- 
cers),  52  N.  Y.  83;  People  v,  Syracuse,  63  mittee  or  board  of  selectmen,  see  Jones  «. 
K.  Y.  291;  ante,  sec.  99,  note;  post,  chap.  Andover,  9  Pick.  (Mass.)  146;  Crommettv. 
xxiii.  Pearson,  18  Me.  (6 Shep.)  844  (1841);  Jun- 

The  statute  authorized  the  appoint-  kins  v.  School  District,  89  Me.  220  (1855); 
ment  of  three  levee  inspectors,  and  pre-  Inhabitants,  &c.  o.  Cole,  8  Pick.  (Mass.) 
scribed  their  duties,  which  involved  the  232,  244  ;  Kingsbury  f.  School  District, 
exercise  of  judgment  Held,  that  all  must  12  Met.  (Mass.)  99  (1846);  Keyes  v.  West- 
meet  and  act,  and  that  the  action  of  a  ford,  17  Pick.  (Mass.)  278  (1885) ;  Green 
migority  in  the  absence  of  the  third  was  v.  Miller,  6  Johns.  (N.  Y.)  89  (1810); 
void.  Ballard  v.  Davis,  81  Miss.  525  Grindley  v.  Barker,  1  Bos.  4b  Pul.  286, 
(1856).  per  Eyre,  C.  J.;  King  v.  Beeston,  8  Tenn 

Where  a  majority  of  a  committee  is  au-  R.  592  ;  Guthrie  v.  Armstrong,  5  Bam.  & 
thorized  to  act,  they  constitute  a  party  Aid.  628  (1 822),  where  it  was  lield  that  a 
capable  of  contracting ;  and  another  mem-  power  given  to  fifteen  jointly  and  sever- 
ber  of  a  committee,  not  acting  as  such,  ally  was  well  executed  by  four.  A  school 
but  as  an  individual,  constitutes  another  committee  appointed  according  to  and 
party  capable  of  being  contracted  with,  under  a  statute  are  public  officers  within 
It  is  accordingly  held  that  a  majority  of  the  meaning  of  the  statute  which  gives  a 
such  a  committee  may  contract  with  or  majority  of  such  officers  authority  to  act 
employ  one  of  their  own  number,  and  such  for  the  whole.  Keyser  v.  School  District, 
contract,  if  fairly  made  and  without  fraud  85  N.  H.  477  (1857).  Where  an  authority 
or  comiption,  will  be  binding  upon  the  is  given,  by  law,  to  a  committee,  or  to 
corporation.  Junkins  v.  Union  School  more  persons  than  one,  to  do  an  act  of  a 
District,  39  Me.  220 ;  Buell  v.  Bucking-  public  nature,  one  alone,  unless  there  he 
ham,  16  Iowa,  284  ;  post,  sec.  443,  note ;  something  to  show  such  intention,  cannot 
post,  sec.  292;  Willard  v.  Newburyport,  act  independently  and  without  ^e  con- 
12  Pick.  (Mass. )  227.  Compare  Smith  v,  currence  of  the  others,  or  at  least  of  a  ma- 
Albany,  61  N.  Y.  444  (1875).  But  a  con-  jority.  If  the  act  is  ministerial,  a  ma- 
tract  made  by  less  than  a  majority  of  a  jority  at  least  must  concur :  but  unless 
committee  of  the  coi'poration,  though  in  required,  or  such  is  the  practice,  they  need 
the  name  of   the    whole,    binds    neither  not  act  as  a  boards  and  be  convened  or 
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§  284  (222).  Applicatioii  of  Majority  Principle  to  Joint  Assemblies. 

—  The  doctrine  of  the  English  courts  is,  that  all  of  the  integral  parts 

of  a  corporation  necessary  to  do  an  act  must  not  only  meet,  but 

notified  to  be  convened  as  snch.  Bat  if  Ih,  185.  "  It  is  a  general  principle  that 
the  act  iajitdicial  in  its  nature,  that  is,  where  a  board  of  officers  (for  example, 
requiring  the  exercise  of  judgment,  unless  overseers  of  the  poor)  is  constituted  to 
special  provision  is  otherwise  made,  all  perform  a  duty  provided  by  law,  the  act 
must  meet  or  have  notice  to  meet,  a  ma-  of  the  majority  is  the  act  of  the  whole 
jority  will  constitute  a  quorum,  and  a  body."  Per  Bennett,  J.,  Walcott  v.  Wal- 
majority  of  the  quorum  will  be  compe-  cott,  19  Vt.  87,  89  (1846).  See,  also, 
tent  to  act.  Martin  v.  Lemon,  26  Conn.  King  v,  Beesten,  8  Term  R.  592;  Jones  v. 
192  (1857).  In  this  case  it  was  ruled  that  Andover,  9  Pick.  (Mass.)  146. 
one  of  a  committee  of  three  to  remove  Under  the  statutes  of  Pennsylvania,  all 
encroachments  on  highways  could  not  act  powers  conferred  upon  county  commis- 
alone.  Committees  of  pvhlic  eorporatiom  sioners  may  be  legally  executed  by  two 
have  sometimes  been  held  to  be  governed,  without  the  concurrence  of  the  third, 
with  respect  to  meeting  and  notice,  by  Commissioners  v.  Leckey,  6  Serg.  & 
different  rules  from  a  board  which  has  Rawle  (Pa.),  166  ;  Cooper  v,  Lampeter,  8 
necessarily  to  be  assembled  or  convened  Watts  (Pa.),  128;  Curtis  v.  Butler  Co., 
before  it  can  act.  And  the  acts  of  a  ma-  24  How.  485;  Jefferson  Co.  v.  Slagle,  66 
jority  of  such  committees  have  been  con-  Pa.  St.  202,  where  it  ib  held  that  a  con* 
sidered  valid,  though  some  member  of  the  tract  by  two  county  commissioners  within 
committee  was  not  notified.  Gallup  v.  the  scope  of  their  authority  bound  the 
Tracy  (town  committee  to  stake  out  oyster  county,  although  not  made  at  their  office, 
grounds),  25  Conn.  10  (1856).  But  com-  Where  three  commissioners  are  ap- 
pare  Martin  v.  Lemon,  26  Conn.  192.  pointed  to  contract  for  site  for  poor-house. 
And  see  Damon  v.  Granby,  2  Pick.  (Mass. )  two  of  them  cannot  make  a  valid  purchase. 
845,  854;  Grindley  v.  Barker,  1  Bos.  &  Pulaski  Co.  v.  Lincoln,  4  Eng.  (9  Ark.) 
PuL  229;  Keeler  ».  Frost,  22  Barb.  (N.Y.)  820  (1849).  Action  of  less  than  a  ma- 
400;  Perry  r.Tynen,  22  Barb.  (N.Y.)  187.  jority  of  commissioners  of  public  build- 
Town  committee  held  to  be  an  agent  of  ings,  appointed  by  act  of  legislature,  is 
the  town,  and  not  a  board  of  public  offi-  void.  Petrie  v.  Doe,  80  Miss.  698  (1856). 
cers  or  a  judicial  body,  mid  may  ad  hy  A  statute  declaring  that  every  board  of 
the  agreement  of  the  individual  Tnem*  township  trustees,  "and  the  members 
hers  separately  obtained.  Shea  v.  Mil-  thereof,"  shall  be  overseers  of  the  poor 
ford,  145  Mass.  528  (1888);  Haven  was  construed  to  make  each  member  an 
V.  Lowell,  5  Met.  (Mass.)  35.  Where  overseer,  with  power  to  act.  County 
a  public  authority  is  to  be  exercised  by  Commisssoners  v,  Jones,  7  Ind.  8,  5 
two  officers  —  a  number   not  admitting  (1855). 

of  a  majority  —  regularly,  both  should  fFhen  majority  may  lawfully  execute 
act ;  yet,  to  prevent  a  failure  of  justice,  powers  of  a  ptiblic  nature.  Commissioners 
it  seems  one  may,  in  certain  cases,  as  v.  Leckey,  6  Serg.  k  Rawle  (Pa.),  170; 
where  the  other  is  dead,  disqualified,  or  Baltimore  Turnpike,  5  Binn.  (Pa.)  484; 
absent,  act  alone.  But  certain  it  is,  that  McCready  v.  Guardians,  9  Serg.  k  Rawle 
where  one  only  acts,  the  consent  of  the  (Pa. ),  99 ;  Commonwealth  v.  Commis- 
other  will  be  presumed.  This  is  an  appli-  sioners,  9  Watts  (Pa.),  466,  471 ;  Cooper  v, 
cation  of  the  strong  presumption  which  Lampeter,  8  Watts  (Pa. ),  128  ;  CaldweU 
obtains  in  favor  of  the  performance  of  v,  Harrison,  11  Ala.  755;  Commissioners 
official  duty.  Downing  v.  Rugar,  21  v.  Tarver,  21  Ala.  661 ;  Crist  v.  Town 
Wend.  (N.  Y.)  178  (1839),  and  authori-  Trustees,  10  Ind.  462;  Somerset  v.  Par- 
ties cited.  This  case  also  holds  that  the  son,  105  Pa.  St.  360;  Schenck  v,  Peay,  1 
pfesnmption  of  consent  should  be  rebutted  Dillon  C.  C.  R.  267. 
only  by  the  testimony  of  the  (Oher  officer. 
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remain  present  till  the  act  is  completed;  and  therefore  if  one  of  such 
parts  deserts  or  withdraws,  though  wrongfully  and  to  defeat  any 
action,  before  the  act  is  consummated,  the  act  is  not  valid.^  The 
liability  of  this  rule  to  abuse,  since  it  enables  one  of  the  parts  of  a 
joint  meeting  or  assembly  to  defeat  any  action  whatever,  has  led  the 
courts  in  this  country  to  deny  its  applicability  here,  or  to  apply  it 
with  caution.^ 


1  King  V.  Williams,  2  Maule  &  Sel. 
141;  foUowing  King  v.  BuUer,  8  East, 
S89  ;  questioning  King  v.  Norris,  1  Bar- 
nard. K.  B.  385  ;  cited  and  reviewed,  7 
Cow.  526,  note ;  King  v.  Miller,  6  Term 
R.  278  J  2  Kent's  Com.  292.  Mr.  Will- 
cock  vindicates  the  rule,  but  on  grounds 
not  very  satisfactory.  Corp.  53,  54. 
JSuprttt  sec.  271. 

*  Humphrey,  In  re,  10  Wend.  N.  Y. 
€12  (1834);  People  v.  Batchelor,  22  N.  Y. 
128,  146  ;  per  Denio,  J.;  First  Parish  v. 
Stearns,  21  Pick.  (Mass.)  148  (1838); 
Coles  Co.  V.  Allison,  23  IIL  437.  Ante, 
sec.  271. 

The  common-law  rule,  that  to  the  due 
constitution  of  a  corporate  assembly  a  ma- 
jority^ at  least,  of  each  integral  or  compo- 
nent part  or  body  must  necessarily  be 
present,  was  dejiarted  from  by  the  Su- 
preme Court  of  New  Hampshire  in  the 
case  of  Beck  t7.  Hanscom.  By  the  charter, 
the  city  government  of  Portsmouth  was 
vested  in  a  mayor,  *'  one  council  of  seven, 
to  be  denominated  the  board  of  aldermen, 
and  one  council  of  twenty-one,  to  be  de- 
nominated the  common  council,  which 
boards  should,  in  their  joint  capacity,  be 
denominated  the  city  counciL"  It  was 
further  provided  by  the  charter  that  a 
"  majority  of  each  board  shall  constitute 
a  quorum  ; "  that  the  two  bodies  shall  sit 
and  act  separately,  except  ''when  the  two 
are  required  to  meet  in  convention  ;  **  that 
at  the  meeting  of  the  "city  council  in 
convention,  if  it  shall  appear  that  a  ma- 
jority of  either  of  said  bodies  is  not  pres- 
ent," the  members  may  compel  the  at- 
tendance of  the  absentees,  &c.  The  board 
of  aldermen  and  the  common  council 
separately  voted  to  meet  in  convention  on 
the  12th  of  June,  for  the  choice  of  city 
officers ;  but  when  the  time  arrived,  only 
a  minority  (three  out  of  seven)  of  the 
board  of  aldermen  appeared.     The  com- 


mon council  and  these  aldermen,  twenty- 
thi-ee  in  all,  being  a  majority  of  both 
boards,  proceeded  to  elect  city  officers ; 
and  it  was  held,  1st,  that  the  election 
was  valid ;  and  2d,  that  a  majority  of 
the  twenty-three  present  could  elect  In 
reference  to  this  decision  it  may  be  ob- 
served that  the  court  take  no  notice  of 
the  power  of  compelling  the  attendance 
of  the  absentees,  and  that  thi»  provision 
seemed  to  contemplate  the  presence  of  a 
majority  of  each  of  the  constituent  bodies. 
The  court  cite  and  approve  Whiteside  «. 
People,  26  Wend.  634,  and  Humphrey, 
In  re,  10  Wend.  612 ;  in  both  of  which, 
however,  the  constituent  bodies,  so  to  call 
them,  duly  mot,  but  refused  to  act.  It  is 
substantially  admitted  by  the  court  that 
the  decision  they  make  is  not  in  conform- 
ity with  the  English  rule,  but  they  con- 
sider it  to  be  the  one  "which  wiU  best 
enable  the  government  of  the  city  to  pro- 
ceed with  regulai-ity  ;  "  and  that  "  after 
every  preliminary  step  has  been  properly 
taken,  the  mere  neglect  of  one  of  the 
constituent  bodies  to  carry  its  previous 
vote  into  effect  ought  not  to  hinder  the 
other  bodies  from  performing  the  duties 
required  by  the  charter."  Per  Oiichrisl, 
C.  J.,  in  Beck  «.  Hanscom,  myra,  9  Fosi 
(29  N.  H.)  213,  226.  In  Kimball  v.  Mar- 
shall, 44  N.  H.  465  (1863),  BeU  v.  Hans- 
com, supra,  is  approved,  and  its  doctrine 
applied  to  a  different  state  of  facts. 

Effect  of  refusal  of  one  of  two  distinct 
bodies  to  go  into  a  joint  meeting,  or,  after 
being  assembled  in  joint  meeting,  to  par- 
ticipate in  "  the  joint  ballot "  by  which 
officers  (by  statute)  are  to  be  removed  or 
appointed,  see,  in  Court  of  Errors,  Whit- 
side  V.  The  People,  26  Wend.  ( N.  Y. )  684 
(1841),  reversing  decision  of  Supreme 
Court  in  same  case,  23  Wend.  9.  See 
Act  of  Congress  of  July  25,  1866  (14 
Statutes  at  Large,  243),  regolatiiig  the 
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§  285  (223).  Stated  and  Special  Meetings;  Power  to  adjourn; 
Notice.  —  The  usual  division  of  the  vieetings  of  corporate  bodies  is 
iuto  (1)  stated  or  regular,  and  (2)  special  meetings ;  and  meetings  of 
either  class  possess  an  incidental  power  of  adjournment,  from  whence 
we  have  another  class  known  as  adjourned  meetings.  The  time  of 
holding  regular  or  stated  meetings  is  fixed  by  the  charter,  or  by 
ordinance  or  by-law  passed  in  pursuance  thereof;  and,  in  either 
case,  the  time  thus  appointed  is  presumed  to  be  known  to  the 
members  of  the  body ;  and  unless  the  charter  or  by-law  otherwise 
provides,  it  is  their  duty  to  attend  such  meetiogs  without  further 
or  special  notice.  Absent  members,  equally  with  those  who  are 
present,  are  bound  by  whatever  is  lawfully  done  at  a  regular  or 
stated  meeting,  or  any  regular  and  valid  adjourned  meeting.^ 

§  286  (224).  Notice  of  Special  Meetings ;  how  given.  —  If  the 
meeting  be  a  special  one,  the  general  rule  is,  unless  modified  by 
the  charter  or  statute,  that  notice  is  necessary,  and  must  be  person- 
ally served,  if  practicable,  upon  every  member  entitled  to  be  present, 
so  that  each  one  may  be  afforded  an  opportunity  to  participate 
and  vote.^    By  the  charter  of  a  city,  the  power  of  imposing  taxes 

election  of  United  States  senators  by  the  cases  cited  in  valnable  note  ;  Downing  v. 

legislatures  of  the  several  States  in  joirU  Rugar,  21  Wend.  (N.  Y.)  178;  Burgess 

assembly f  containing  provisions  (the  neces-  v.  Pue,  2  Gill  (Md.),  264;  Stow  v,  Wyse, 

sity  for  which  has  been  shown  by  expe-  7  Conn.  214  ;  Harding  v.  Vandewater,  40 

rience)  to  prevent  one  of  the  bodies  from  CaL  77  ;  Smyth  v.  Darley,  2  House  Lords 

defeating  action.  Cases,  789  (1849).     A  charter  provision 

*  People  V.  Batchelor,  22  N.  Y.  128  that  the  council  shall  meet  at  such  time 
(I860)  ;  Smith  v.  Law,  21  N.  Y.  296  ;  and  place  as  they  may  by  resolution  di- 
anU,  sees.  277,  278  ;  State  r.  Smith  (pre-  rect  does  not  preclude  other  meetings 
sumptions  of  regularity),  22  Minn.  218  than  those  fixed  by  such  resolution,  and 
(1875)  ;  anU,  sees.  266,  note,  269;  post^  such  other  meetings  are  valid  if  all  the 
sees.  286,  note,  287,  note,  as  to  presump-  members  actually  attend  and  participate 
tion  of  regularity  ;  Hudson  Co.  v.  State  in  the  proceedings,  and  they  are  otherwise 
(presumptions  of  regularity),  4  Zabr.  (24  regular.  State  v.  Smith,  22  Minn.  218. 
N.  J.  L. )  718 ;  Insurance  Co.  v.  Sanders,  Pruumption  that  all  members  were  pres- 
36  N.  H.  252.  See  and  compare  State  ent  and  acted.  Ih,  Ante,  sees.  266,  note, 
V.  Jersey  City,  1  Dutch.  (N.  J.)  809.     If  269,  285,  note  ;  post,  292,  note. 

the  charter  does  not  provide  for  the  man-  At  a  stated  meeting  of  a  select  body  at 

ner  in  which  the  time  for  holding  "stated  which  all  the  members  are  not  present,  it 

meetings  *'  shall  be  fixed,  the  city  council  is  not  competent,  in  the  opinion  of  the 

may  fix  or  change  the  time  by  simple  Court  of  Appeals  of  New  York,  in  the 

motion,   though    it  has  previously  been  absence  of  a  statute  or  by-law  to  that 

fixed  by  a  formal   resolution,   approved  effect,  to  appoint  a  future  new  or  special 

and    published.      State    v,   KanUer,    38  ineeting  to  determine  independent  mxUters 

Minn.  69.  not  taken  up,  and  which  could  not  legally 

*  People  V,  Batchelor,  22  N.  Y.  128,  have  been  taken  up  at  the  stated  meeting, 
134,  per  Selden,  J.;  lb.  146,  per  Denio,  J. ;  and  to  act  at  such  future  time,  unless  all 
Rogers,  In  re,  7  Cow.  (N.  Y.)  526,  and  have  actual  notice.    If  any  one  thus  en- 
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belonged  to  the  inhabitants  assembled  in  annual  town  meeting. 
It  was  provided  that  if  at  this  meeting  no  tax  was  voted,  or  an 
insufficient  tax,  the  common  council  "  should  call  a  meeting  of  the 
inhabitants,  by  advertisement  or  otherwise,"  for  the  purpose  of 
having  them  vote  a  tax.  The  court  seemed  to  be  of  opinion  that 
the  common  council  were  obliged  to  specify  the  objects  of  the  call  in 
their  notice,  it  being  a  special  meeting ;  and  it  decided  that  if  it  did 
specify  a  particular  purpose,  that  any  act  of  the  meeting  "  wholly 
beside  the  special  purpose  of  the  meeting  as  stated,"  was  void.^ 

§  287  (225).  Adjournment  of  Regular  Meeting.  —  A  regular  meet- 
ing, unless,  special  provision  is  made  to  the  contrary,  may  adjoiim 
to  a  future  fixed  day;  and  at  such  meeting  it  will  be  lawful  to 
transact  any  business  which  might  have  been  transacted  at  the 
stated  meeting,  of  which  it  is,  indeed,  but  the  continuation.  Unless 
such  be  the  special  requirement  of  the  charter  or  of  a  by-law,  or  the 
established  or  general  usage,  the  adjourned  regular  meeting  would 
not,  it  is  supposed,  be  limited  to  completing  particular  items  of 
business  which  had  been  actually  entered  upon  and  left  unfinished 
at  the  first  meeting ;  but  might,  if  the  adjournment  was  general,  do 
any  act  which  might  lawfully  have  been  done  had  no  adjournment 
taken  place.^  Where  the  meeting,  if  a  regular  one,  can  only  act 
upon  a  specific  matter,  or,  if  a  special  one,  can  only  act  upon  matters 
of  which  notice  has  been  given  to  the  members,  while  it  is  com- 
petent in  either  case  to  adjourn,  the  adjourned  meeting  is  in  both 
cases  limited,  equally  with  the  first  meeting,  to  the  specified 
matters.^ 

titled  to  notice  docs  not  receive  it,  and  is  Brooks,  86  La.  An.  641  ;  &  parte  Mi- 

not  present,  the  action  is  void.     People  v.  rande,  73  Cal.  865.     Ante,  sees.  269,  285. 

Batchelor,  22  N.   Y.   128  (1860);  to  be  Adjournment    by    minority    to   day  ap- 

read  in  connection  with  Smith  v.  Law,  21  pointed    for    regular   meeting.       People 

N.  Y.  296.  V.  Rochester,   6  Lansing    (N.   Y.),   148 

1  Bergen  v,  Clarlcson,  1  Halst.  (N.  J.)  (1871). 
852  (1796).      See,  also,  Rex  v.  Liverpool,  «  Scadding  v.  Lorant,  6  Eng.  Law  and 

2  Burr.  735  ;  Rex  v.  Doncaater,  lb.  738  ;  Equity,  16 ;  8.  c.  17  Law  T.  225,  H.  of 

King  V.  Mayor,  &c.,  1  Str.  885  ;  Mochell  L.  (1851).  In  this  case,  the  statute  (a  local 

V,  Nevinson,  2  Ld.  Raym.  1855  ;  2  Bac.  act)  required  notice  to  be  given  of  a  meet- 

Abr.  18.  ing  of  vestrymen  to  be  held  for  the  pur* 

'  Smith  r.  Law,  21  N.  Y.  296  ;  War-  po9e  of  making  a  rate  for  the  relief  of  the 

ner  v.   Mower,    11    Vt    885  ;   People  v,  poor.     Such  notice  was  given,  specifying 

Batchelor,  22  N.  Y.  128  ;  Rawlinson  on  the  purpose  of  the  meeting ;  the  meeting 

Corp.  (5tb  ed.)  186,  note  ;  Rex  v,  Harris,  was  held  accordingly  on  the  12th  of  Au- 

1  B.  &  A.  936  ;  Scadding  v.  Lorant,  5  Eng.  gust,  when  it  was  resolved  that  a  rate 

J^w  and  Equity,  16  (1851) ;  People  v.  should  be  made  ;  but  as  the  details  could 

Martin,  1  Seld.  (5  N.  Y.)  22  ;  Street  Case,  not  be  completed,  the  meefting  was  ad- 

1   La.  An.  412  ;  Hudson  Co.  v.  State,  4  jonmed,  and  at  an  adjourned  meeting  the 

Zabr.  (24  N.  J.  L.)  718  ;  New  Orleans  v,  matter  of  the  rate  was  completed  ;  bat  (hi 
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§  288  (226).  Mode  of  Prooeeding  when  oonvened.  —  After  a 
meeting  of  the  couucil  is  duly  convened,  the  mode  of  proceeding  is 
regviated  by  the  chsirter  or  constituent  act,  by  ordinances  passed 
for  that  purpose,  and  by  the  general  rules,  so  fax  as  in  their  nature 
applicable,  which  govern  other  deliberative  and  legislative  bodies.^ 
If  the  council  consists  of  two  boards,  the  concurrence  of  both  is 
essential  to  valid  legislation,  and  this  concurrence  must  be  by  simul- 
taneously existing  bodies.^  The  rule  of  legislative  bodies  consisting 
of  two  branches,  that  unfinished  business  at  the  end  of  a  session  is 
discontinued,  and  must  be  afterwards  taken  up  anew,  if  at  all,  was 
considei'ed  applicable  to  the  legislative  acts  of  the  common  council 
of  New  York,  composed  of  a  board  of  aldermen  and  a  board  of 
assistant  aldermen.^ 

notice  for  the  adjourned  meeting  contained  as  it  seems  to  be  onderetood  in  this  coun* 

no  mention  of  the  purpose  for  which  the  try,  viz.  that  under  the  conditions  stated 

meeting   assembled.      And  the  question  in  the  text  the  adjourned  meeting  may 

which  the  House  of  Lords  put  to  the  trausact  any  business  which  might  have 

judges  in  reference  to  the  adjourned  meet-  been  transacted  by  the  regular  meeting, 
ing,   was :    "  Supposing    the  rate   to  bo         Freaumption  as  to  regularity  of   ad- 

otherwise  valid,  was  it  invalid  by  reason  joumment  when  proceedings  of  the  ad- 

of  the  notice  not  stating  the  purpose  for  joumed  meeting  come  before  the  court, 

which    the    [adjourned]    meeting  assem-  Hudson  Co.  v.  State,  4  Zabr.  (24  N.  J.  L.) 

bled?"     The  judges  answered:  "  We  are  718;  Insurance  Co.  v.  Sortwell,  8  Allen 

unanimously  of  opinion  that  the  rate  was  (Mass.),   217;    State  v,   Jersey  City,    1 

not  rendered  invalid  by  reason  of   the  Dutch.    (N.   J.)   309 ;    State    v.    Smith, 

alleged  defect  in  the  notice  of  the  ad-  22  Minn.  218  (1875).     Supra,  sec.  285, 

joumed  meeting.     It  was  sufficient  to  give  note. 

notice  [as  required  by  the  act]  on  the  ^  Where  an  ordinance  is  enacted  in  ac- 
church  door,  of  the  purpose  for  which  cordance  with  the*  provisions  of  a  statute, 
the  first  meeting  was  to  be  held,  and,  that  the  fact  that  in  its  passage  a  parliamen- 
notice  having  been  duly  given,  we  think  tary  rule  was  violated,  will  not  render  it 
that  the  notice  so  given  extended  to  all  invalid.  McGraw  v,  Whitson,  69  Iowa, 
the  adjourned  meetings,  such  adjourned  348.  Where  the  mayor  has  the  right  to 
meetings  being  held  for  the  purpose  of  vote  only  in  case  of  a  tie,  he  may  law- 
completing  the  uufinlshed  business  of  the  fully  exercise  the  power  when  one  half  the 
first  meeting,  and  being  in  continuation  members  of  the  council  have  voted  and 
of  that  meeting."  And  such  was  the  the  other  half  have  abstained  from  voting, 
judgment  of  the  House  of  Lords.  See,  Launtz  v.  People,  113  111.  137.  Ante,  sec. 
also.  Rex  v.  Harris,  1  Bam.  k  Ad.  936.  270. 

•'  Meetings  may  be  adjourned,  but  noth-         *  Wetmore  ».  Story,  22  Barb.  (N.  Y.) 

ing  may  be  transacted  at  any  adjourned  414  (1856). 

meeting  save  the  unfinished  business  of  •  Wetmore  v.  Story,  22  Barb.  (N.  Y.) 
the  former  meeting.**  Brice*s  Ultra  Vires,  414  (1856).  A  subsequent  council  is 
Green's  Am.  ed.  634,  citing  Reg.  v.  Grim-  bound  by  knowledge  duly  communicated 
shaw,  10  Q.  B.  747,  which  holds  that  at  to  a  previous  council.  Bank  v.  Seton,  1 
an  a^'oumed  quarterly  meeting  notice  Pet  (U.  S.)  299  (1828).  In  Common- 
must  be  given  of  any  business  not  actually  wealth  v.  Lancaster,  5  Watts  (Pa.),  152, 
begun  at  the  quarterly  meeting,  but  of  Gibson,  C.  J.,  expressed  his  opinion  to  be 
bosiness  actually  begun  no  notice  is  ne-  that,  notwithstanding  a  by-law  or  rule  re- 
ceaaary.    The  text,  sec.  287,  states  the  rule  quires  certain  corporate  acts  to  be  in  a 
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§  289  (227).  Committees  of  Cotmcil.  — The  council  may  ascertain 
facts  through  the  medium  of  a  committee^  and  the  members  of  the 
council  may,  where  they  know  the  facts  of  their  personal  knowledge, 
act  without  further  inquiry.^  As  a  public  corporation  may  entirely 
revoke  the  powers  of  a  committee  it  has  appointed,  so  it  may  con- 
trol the  execution  of  those  powers  by  increasing  the  number  of  the 
committee.  If  the  new  members,  either  by  design  or  mistake,  are 
excluded  from  acting,  the  proceedings  of  the  others  will  be 
irregular.^ 

§  290  (228).  Right  to  rescind  PreTions  Acts.  —  At  any  time 
before  the  rights  of  third  persons  have  vested,  a  council  or  other 
corporate  body  may,  if  consistent  with  its  charter  and  rules  of 
action,  rescind  previous  votes  and  orders,^    Thus  a  vote  levying  a 

given  form,  and  that  alterations  of  such  "designate  the  place  for  themselves,  at 
by-law  or  rule  shall  only  be  made  by  a  any  time  before  the  ground  was  pre- 
Yote  of  two  thirds  of  the  members,  yet  pared,"  on  indemnifying  the  plaintiff  for 
that  a  mjgority  may  repeal  the  by-law  or  any  extra  labor  or  expense  which  their 
rule,  and  may,  without  such  repeal,  do  fluctuating  proceedings  may  have  ooca* 
valid  acts,  not  in  the  prescribed  form,  by  a  sioned.  A  notice  to  appear  before  a  corn- 
majority  vote.  mittee  to  whom  a  matter,  as,  for  example, 

^  Bissell    V,    Jeffersonville,    24   How.  the  laying  out  or  altering  of  a  street,  has 

(U.  S. )  287,  296,  per  Clifford,  J.;  Com-  been  duly  referred,   is    equivalent    to  a 

mon wealth  v,  Pittsbui^h,  14  Pa.  St.  177  ;  notice  to  appear  before  the  city  council, 

Main  v.  Ft.  Smith,  49  Ark.  480.     Coun-  as,  for  this  purpose,  the  committee  repre- 

cil  may  order  sewer  to  be  built  by  a  com-  sent  the  council.     Preble  v.  Portland,  45 

mittee.     Collins  v.   Holyoke,    146  Mass.  Me.  241  (1858). 

298  (1888);  Dorey  v.  Boston,  146  Mass.  *  Bigelow  v.  Hillman,  37  Me.  58  ;  Reif 

886,  839,  and  cases  cited.     As  to  power  of  v.  Conner,  5  Eng.  (10  Ark.)  241  ;  State  v. 

council  to  appoint  officers,  and  when  it  Hoyt,  2  Oreg.  246 ;  ante,  sec.  69 ;  Road 

may  delegate  its  powers  to  a  committee.  Case,  17  Pa.  St.  71,  75  ;  New  Orleans  r. 

Jb,;  Preble  v.  Portland,  45  Me.  241  ;  Sal-  St.  Louis  Church,  11  La.  An.  244.    Recon* 

mon  V.  Haynes,  50  N.  J.  L.  97  (1888);  sideration  at  subsequent  meeting.     Locke 

an^,  sees.  96,  200,  288,  note.   The  English  v.    Rochester,    5    Lansing    (K.   Y.),   11 

Municipal  Corporations  Act  1882,  sec.  22,  (1871);  Sank  v.  Philadelphia,  1  Pa.  Leg. 

provides  that  "the  council  may  appoint  6az.  Rep.  259.    "The  right  of  r^c/wi^'dw- 

out  of  their  own  body  such  and  so  many  ing  lost  measures  [at  the  same  meeting,  or 

committees  as  they  think  fit,  for  any  pur-  pursuant  to  its  rules]  inheres  in  every 

poses  which  in  the  opinion  of  the  council  body  possessing  legislative  powers."    Per 

would  be  better  regulated  and  managed  by  Whelpley,  C.  J.,  Jersey  City  v.  State,  1 

means  of  such  committees  ;  but  the  acts  of  Vroom  (80  N.  J.  L.),  521,  529   (1863); 

every  such  committee  shall  be  submitted  Red  v.  Augusta,  25  Ga.  886.    *'  All  delib- 

to  the  council  for  their  approval."  erative  assemblies,  during  their  session, 

*  Damon  v,  Oranby,  2  Pick.  ( Mass. )  have  a  right  to  do  and  undo,  consider  and 

845  (1824).     In  this  case  it  was  further  reconsider,  as  often  as  they  think  proper, 

held,  where  the  agents  of  a  town  con-  and  it  is  the  reauU  only  which  is  done." 

tracted  with  the    plaintiff   "  to  erect  a  Per  Kirkpatrick,  C.  J.,  in  State  v.  Foster, 

meeting-house  on  a  place  to  be  designated  2  Halst.  (N.  J.)  101,  107  (1828).    See, 

by  a  committee  of  the  town,"  that  the  also.  State  v.  Jersey  City,  8  Dutch.  (N.  J  ) 

town  might  disagree  to  the  selection,  and  536.    While  pubHc  money  is  in  the  pot- 
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tax,  80  long  as  it  rests  in  mere  resolution,  and  has  not  been  acted 
upon,  may  be  reconsidered,  and,  if  rescinded,  the  collector  cannot 
legally  proceed  to  collect  the  tax.^ 

§  291  (229).    Charter  requirement  of  Vote  by  Ayes  and  Nays.—' 

A  provision  of  a  city  charter,  that  the  ayes  and  nays  shall  be  called 
and  published  whenever  the  vote  of  the  common  council  shall  be 
taken  on  any  proposed  improvement  involving  a  tax  or  assessment 
upon  the  citizens,  was  considered,  by  two  of  the  three  of  the  mem- 
bers of  the  Supreme  Court  of  New  York,  notwithstanding  the  use 
of  the  word  "  shall,'*  to  be  directory  merely,  "  the  essential  requisite 
being  the  determination  of  the  corporation,  and  not  the  form  or 
manner  of  expressing  that  determination."^  But  an  opposite  view 
has  elsewhere,  as  we  think  properly,  been  taken  of  similar  provi- 
sions, the  courts  regarding  the  requirement  that  votes  shall  in  such 
cases  be  entered  at  large  on  the  minutes,  as  intended  to  accomplish 

session  of  the  proper  officer,  the  proper  24,  29  (1844),  Bronacn,  J.,  dissenting ; 

aathorities  have  entire  control  over  it,  8.  c.  in  Error,  2  Denio,  328.    Under  a  law 

and  they  may,  so  far  as  the  officer  holding  requiring  a  vote  of  the  common  council, 

it  is  concerned,  rescind  a  prior  order  (not  where  more  than  a  majority  is  required, 

yet  complied  with)  to  pay  money  to  an  to  "he  taken  hy  the  yeas  and  nays,  which 

individual.     Tucker  v.  Justices,  13  Ire.  shall  be  entered  on  the  journal,"  the  pro- 

(N.  C.)  Law,  434  ;  Dey  v.  Lee,  4  Jones  ceeding,  to  be  valid,  must  appear  from  the 

(N.  C. )  Law,  288.     A  resolution  is  not  journal  itself,  and  cannot  be  proved  by 

invalid  because  passed  upon  a  reconsidera-  evidence  aliunde,     Carlton  Street,  In  re, 

tion  of  a  negative  vote  moved  by  one  who  16  Hun  (N.  Y.),  497.     See  McCormick  v. 

voted  originally  with  the  minority.  Locke  Bay  City,  28  Mich.  457  (1871);  Indianola 

V.Rochester,  5  Lansing  (N.  Y.),  11  (1871).  v.  Jones,  29  Iowa,  282;    Mount  Morris 

But  in  Sank  v,  Philadelphia,  8  Phila.  Rep.  Square,  In  re,  2  Hill,  20  ;  Elmendorf  v. 

(by  Wallace)  117,  a  nisiprius  decision  of  Mayor,  &c.  of  N.  Y.,  25  Wend.  693.    See 

the  Supreme  Court,  it  was  held  that  the  also,  Solomon  City  v,  Hughes,  24  Kan. 

city  councils,  having  once  voted  to  sustain  211.   The  view  expressed  in  the  New  York 

the  mayor's  veto  of  an  ordinance  passed  by  cases,  referred  to  and  approved.    St.  Louis 

them,  could  not  reconsider  this  vote,  nor  v.  Foster,  52  Mo.  513  (1873);  per  Wagner^ 

take  any  further  action  on  the  measure.   6  J. ;  post,  sec.  450,  note.     In  Morrison  v. 

Am.  Law  Rev.  720.  Lawrence,  98  Mass.  219,  the  grant  of  an 

The  vote  of  a  town  meeting  rescinding  important  special  power  was  construed  to 

its  former  action  in  authorizing  a  subscrip-  require,  as  a  condition  to  its  exercise,  the 

tion  in  aid  of  a  railroad  held  to  be  lawful,  taking  of  the  ayes  and  nays,  and  a  record 

no  rights  of  third  parties  having  vested,  of  the  vote.     The  decision  or  determina* 

and  nothing  having  been  done  under  the  tion  of  a  question  by  a  town  meeting  or 

authority  to  subscribe.     Estey  v,  Starr,  common  council  should  be,  and  probably 

56  Vt.  690.     A  vote  ratifying  a  contract  must  be,  by  a  formal  vote  or  resolution, 

made  by  town  officers  without  due  author-  People  v.  Adams,  9  Wend.   (N.  Y. )  838 

ity  cannot  be  rescinded  so  as  to  affect  the  (1882)  ;   Denning    v.   Roome,    6  Wend, 

validity  of  the  contract.     Brown  v.  Win-  (N.  Y.)  651  (1881).     A  requirement  that 

terport,  79  Me.  805.  the  vote  V  shall  in  all  cases  be  taken  by 

^  Stoddard  v.  Oilman,  22  Vt  568;  Pond  ayes  and  noes  '*  held  not  to  apply  to  votes 

V.  Negus,  8  Mass.  230.  on  moiions  to  adjourn.     Green  Bay  v. 

«  Striker  v.  Kelly,  7  Hill  (N.  Y.),  9,  Brauns,  50  Wis.  204. 
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an  important  public  purpose,  and  therefore  consider  the  provision  as 
mandatory,  and  its  observance  essential  to  valid  corporate  action.^ 
The  proper  remedy  for  the  council  is  to  cause  a  nunc  pro  tunc  entry 
to  be  made.^  This  it  has  power  to  do.*  Statutory  provision  re- 
quiring for  the  passage  of  municipal  ordiruiTices  of  a  general  nature 
that  they  he  read  on  three  different  days,  unless  three-fourths  of  all 
the  members  elected  shall  dispense  with  the  rule,  is  mandatory. 
Thus  where  two  ordinances  were  reported  for  passage,  and  tfie 
requisite  number  voted  in  favor  of  suspending  the  rule  for  readii^ 
on  different  days,  and  the  ordinances  were  respectively  passed,  it 
was  held  that  the  vote  suspending  the  rules  applied  only  to  the  first 
ordinance,  and  that  the  second  was  not  legally  adopted.^ 

§  292  (230).  Aots  by  leu  than  Qnorum  void.  —  Acts  done  whemi 
less  than  a  legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void.^    This  is  a  fundamental  rule  in 

1  Steckert  v.  East  Saginaw,  22  Mich,  of  all  the  aldermen  present,   such  Tote 

104  (1870),  where  the  purpose  of  the  re-  to  be  by  ayes  and  nays  on  the  record 

quirement  is  well  expounded ;   Spangler  of  the  common    council ;    if,   when  the 

V,  Jacoby,  14  IlL  297  ;  Supervisors,  &c.  v.  record  is  presented,  it  does  not  appear  that 

People,   25  IlL    181 ;  Morrison  v.  Law-  the  improvement  was  ordered  by  a  vote 

rence,  supra;  McCormick  v.  Hay  City,  28  of  three-fourths  of  the  aldermen  present, 

Mich.  457  (1871)  ;  Delphi  v.  Evans,  36  by  vote  entered   by  ayes  and  nays,  the 

Ind.  90  (1871) ;  Cutler  v.  Bussellville,  40  oi-dinance  is  void,  and  judgment  for  a  sale 

Ark.   105  ;   Town  of  Olin  v.  Meyers,  55  of  the  property  to  pay  the  local  assessment 

Iowa,   209.     Accordingly  a  provision  of  cannot  rightfully  be  entered.      Rich  v. 

statute  that  no  ordinance  for  the  improve-  Chicago,    59   111.   286   (1871).     Effect  of 

ment  of  a  street  should  be  adopted,  except  such  a  provision  on  the  power  to  make  a 

upon  the  report  and  recommendation  of  contract  by  parol.     Indianola  v.  Jones, 

the  city  bofud  of  improvements,  and  re-  29  Iowa,  282  (1870)  ;  past^  sec.  449,  and 

quiring  that  such  report  be  recorded  in  its  note. 

proceedings,  is  mandatory,  and  the  report         ^  Logansport  v.  Crockett,  64  Ind.  819 

and  recommendation  were  held  jurisdic-  Mayhew  v.   Gay  Head,   13  AUen,  129 

tional,  and  not  provable  by  parol  evidence.  Steckert  v.  East  Saginaw,  22  Mich.  104 

Reynolds  v.  Schweinefus,  1  Sup.   Court,  Delphi  v,   Evans,  36  Ind.   90 ;  Commis- 

Cin.  (Ohio)  Bep.  215.  sioners  v.  Heamc,  59  Ala.  371;  Musselnaa 

Where  a  general  law  required  the  yeas  v.  Manly,  42  Ind.  462  ;  Yawier  v.  Frank* 

and  nays  to  be  called  and  recorded  on  the  lin  College,  53  Ind.  88. 
passage  of  all  ordinances,  it  was  held  by         *  See  preceding  note, 
the  Supreme  Court  of  Colorado  that  when         *  Bloom  v.  City  of  Xenia,  82  Ohio  Si 

the  record  failed  to  show  such  calling  and  461  ;    8.  P.    Morrison  v.    Lawrence,  98 

recording  as  to  an  ordinance  concerning  Mass.  219  ;   State  v.    Hudson,  5  Dutch, 

misdemeanors,  the  ordinance  was  a  nullity  (N.  J.)  478  ;  Delphi  v.  Evans,  36  Ind.  90. 

and  a  conviction  under  it  void.     Tracy  v.  This  is  not  the  nile  in  New  Fork,    Cats* 

The  People,  6  CoL  151.  supra. 

Where  a  local  improvement  is  proposed,         ^  Logansport   v.    Legg,    20  Ind.  815 

and  it  is  not  petitioned  for  by  a  majority  (1863);  Ferguson  v.  Chittenden  Co.,  1  Eng* 

of  the  owners  of  property  to  be  assessed,  (6  Ark.)  479  (1846) ;   Price  v.  Bailrosd 

the  charter  declares  that  it  shall  be  ordered  Company,  13  Ind.  58  (1859) ;  McCracken 

only  by  the  vote  of  at  least  three-fourths  v*  San  Francisco,  16  Cal.  591;  Fimentil 
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the  law  of  corporations ;  but  whether,  in  favor  of  the  holder  of  ne- 
gotiable securities  issued,  or  purporting  to  be  issued,  under  authority 
conferred  by  the  legislature,  the  corporation  might  not,  in  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  requisite  number  did  not  concur  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled.^  It  is  clear  that  members  of  a 
council  cannot  properly  act  upon  questions  in  which  their  own 
pecuniary  interest  is  directly  and  specially  involved.^  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  invalid 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
quorum  of  the  common  council  which  ordered  the  improvement, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  commissioners  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
burden,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermen  was  directly  involved.^ 

V.  San  Francisco,  21  Cal.  851 ;  State  v.  express   provision    to    this  effect  in  the 

WilkesYiUe,  20  Ohio  St.   288.     Number  English   Municipal  Corporations  Act  of 

present  and  acting,  how  proved.     18  Ind.  1882,  sec.  22. 

68,  supra.      Presence  of  quorum,  when         '  Steckert  v.  East  Saginaw,  22  Mich, 

presumed.     Insurance  Company  v.  Sort-  104  (1870),  where  the  reasons  for  the  dis- 

well,  8  Allen  (Mass.),  217.     AnUt  sees,  tinctions    taken    are    clearly    stated    by 

2(56,  note,  267,  note,  285,  note,  286,  note.  Cooley^  J.     In  the  same  State  it  was  also 

^  See  ante,  sec.   89  ;  post,  chapter  on  held  that  the  mayor  of  a  city,  who  was  a 

Contracts.     CQUstruction  of  charter  pro-  practising  lawyer,  might  lawfully  be  em- 

yision  requiring  unanimUy.     Post,  sec  ployed,  when  there  was  no  collusion  of 

810.  fraud,  and  no  doubt  as  to  the  necessity 

*  Members  of  a  municipal  board  are  and  value  of  his  services,  by  a  resolution, 

disqualified  to  vote  therein  on  proposi-  of  the  council  to  appear  and  defend  a  suit 

tions  in  which  they  have  a  direct  pecu-  against  the  city,  and  that  he  could  recover 

niary  interest  adverse  to  the  municipality  the  value  of  his  services.     Niles,  Mayor, 

they  represent.     Oconto  County  Sup.  v.  &c.  v.  Muzzy,  88  Mich.  61  (1876) ;  8.  c. 

Hall,  47  Wis.  208;  Pickett  r.  School  Diet.,  20  Am.  Rep.  670. 

25  Wis.  551 ;  Coles  v.  Williamsburgh,  10         Eight  of  corporation  to  contract  with  its 

Wend.  659;  Walworth  Bank  v.  F.  L.  &  T.  officers  or  councilmen,     AnUj   sec.    283, 

Co.,  16  Wis.  629  ;  United  Brethren  Church  note,    and  cases  cited;    post,    sec.    443, 

V.  Yandusen,  87  Wis.   54.      Post^   chap.  note, 
xiv. ;  amie,  sec.  237,  note.    There  is  an 


Note.  —  In  RushviUe  Gas  Co.  r.  Rushville  (Ind.  Sup.  Ct.  1889,  MSS.,  41  Alb.  L. 
J.  148),  the  city  council  was  composed  of  six  members,  all  of  whom  were  present  and 
qualified  to  vote  upon  a  resolution,  which,  when  submitted,  was  voted  for  by  three 
members,  the  other  three,  though  present,  refusing  to  vote.  The  court  held  that  the 
resolution,  having  received  the  vote  of  a  majority  of  a  quorum,  although  not  of  a  major- 
ity of  all  present,  was  legally  adopted.  It  deserves  further  consideration  whether  this 
result  is  consistent  with  the  majority  rule  applicable  to  definite  bodies* 
VOL.  X.  — 24 
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CHAPTER  XL 

CORPOKATE  RECORDS  AND  DOCUMENTS.  —  CUSTODY.  —  RIGHT  0» 

INSPECTION. 

§293  (231).  Power  to  appoint  Clerk  pro  tern. —  CorpoTations 
have  the  incidental  poTver,  if  the  regular  clerk  is  temporarily  absent, 
to  appoint  a  private  person  a  clerk  pro  tern,,  for  the  purpose  of  mak* 
ing  the  entries  of  what  is  transacted  at  the  corporate  meeting.  His 
entries,  made  by  the  direction  of  the  corporate  authorities,  or  en- 
tries made  by  the  regular  clerk  from  memoranda  furnished  by  the 
clerk  pro  tern.,  are  competent  evidence  of  the  proceedings  of  the 
meeting.^ 

§  294  (232).  Amendment  of  Record.  —  The  clerk  or  officer  of  a 
New  England  town,^  who  has  made  an  erroneous  record,  iR&y,  while 
in  office  (but  not  afterwards),  or  after  a  re-election  to  the  same  office, 
amend  the  sams  according  to  the  truth,  being  liable,  like  a  sheriff  who 
amends  his  return,  for  any  abuse  of  the  right ;  as,  where  he  makes  a 
fraudulent  or  untrutMul  amendment,  the  town  is  not  concluded  or 

1  Hatchinson   v.    Pratt,    11  Vt    402  881 ;  Logansport  v.  Crockett,  64  Ind.  319 

(1889).   See  also  Rex  p.  Mothersell,  1  Stra.  (1878),  citing  text. 
93,  also  referred  to  infra.    Board  of  public         ^  ^n^,  sees.  29,  80,  as  to  New  Eng- 

works  of  a  city  is  a  qwui  corporation,  land  towns.    New  Haven,  &c..  Railroad 

and  the  wxlurt  of  iU  duties,  laying  out  Co.  v.  Chatham,  42  Conn.  465.     leaking 

streets,  establishing  grades,  sewers,  &c.,  of  the  records  of  the  town  of  Concord, 

requires  it  to  keep  a  record  of  its  proceed-  Massachusetts,  Ralph  Waldo  Emerson  in 

ings,  although  no  such  record  is  in  terms  his  Concord  Address  says :   "I  have  read 

provided  for.   Lamed  v.  Briscoe,  62  Mich,  with  care  the  town  records  theraaelvet. 

893  (1886).      Sufficienqf  of  memoranda.  They  exhibit  a  pleasing  picture  of  a  com- 

Louisville  v.   McEegney,  7  Bush  (Ey.),  munity  almost    exclusiyely  tgricultoral, 

651  (1870).     Failure  of  clerk  to  take  oath  where  no  man  has  much  time  for  words, 

of  office  does  not  invalidate  his  record,  in  his  search  after  things  ;  <^  a  oommanity 

Stebbins  v.  Merrit,  10  Cash.  (Mass.)  27 ;  of  great  simplicity  of  manners,  and  oft 

ante,  sec.  214.     Signaiwre  of  chairman  manifest  love  of  justice.    I  findoaranoils 

to  minutes  affixed  at  a  day  subsequent  to  marked  with  a  uniform  good  sense.    The 

the  meeting  held  sufficient,  under  a  statute  tone  of  the  record  rises  with  the  dignity  of 

requiring  the  minutes  of  corporate  meetings  the  event.     These  soiled  and  musty  booki 

to  be  signed  by  the  chairman.     Miles  v.  are  luminous  and  electric  within.    Tbe 

Bough,  8  Gale  k  D.  119 ;  Inglis  v.  Rail-  old  town  clerks  did  not  spell  yery  correctly, 

way  Co.,  16  Eng.  Law  &  £q.  56.     See  but  they  contrive  to  make  intelligible  tb« 

also  ante,  chapters  relating  to  Corporate  will  of  a  free  aad  just  community." 
Meetings  and  Corporate  Officers ;  poii^  sec 
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bound  hy  an  erroneous  record,  whether  made  by  design  or  accident, 
unless  when  it  would  on  general  principles  be  estopped.^ 

^  Cass  V.  Bellows,  11  Fott.  (81  N.  H.)  upon  the  committee,  was  not  a  legal  one, 

501  (1855) ;  Harris  v.  School  District,  8  because  not  held  at  the  time  and  place 

Fost,  (28  N.  H.)  58,  66  (1858) ;  Gibson  v.  appointed  ;  and  it  was  considered  by  the 

Bailey,  9  N.  H.  168;  Whittier  r.  Vamey,  court  that  the  plaintiff's  remedy  was  against 

10  N.  H.  291;  Welles  v.  Battelle,  11  Mass,  the  committee,  and  not  against  the  town, 

477;   Low  V,  Pettengill,  12  N.  BL  840 ;  if  the  former  acted   without  authority. 

Pierce  v,  Richardson,  87  N.  H.  806;  Scam-  See  further  as  to  correcting  and  amending 

mon  V.  Scammon,  8  Fost.  (28  N.  H.)  429;  records,  Williams  v.  School  District,  21 

President,   Ac.  v,  O'Malley,    18   111.  407  Pick.  75,  holding  that  where  two  different, 

(1857);  Mottv.  Reynolds,  27  Vt.(lWms.)  but  not  contradictory  records  were  made 

206  (1855);  Boston  Turnpike  Co.  v.  Pom-  up  by  the  clerk  from  memoranda  taken  at 

fret,  20  Conn.  590  (1860)  ;  compare  Gov-  the  meeting,  both  were  originals  and  com- 

ington  V,  Ludlow,  1  Met.  (Ky.)  295,  below  petent  testimony, 

cited.  Clerk  cannot  amend  rteofds  after  he  is  out 

The  necessity  and  reeuonablenesa  of  the  of  office.  School  District  v.  Atherton,  12 
doctrine  stated  in  the  text  tiTe  thus  ex-  Met.  (Mass.)  105  (1846);  Hartwell  u.Lit- 
pounded  by  Parker,  0.  J.,  in  Welles  v.  tleton,  18  Pick.  (Mass.)  229,  232  (1832). 
Battelle,  11  Mass.  477,  481  (1814):  "We  Contra,  to  the  effect  that  he  may  amend, 
have  had  Q^uent  occasion  to  perceive  the  though  out  of  office  at  the  time,  see  Gib- 
great  irregularity  which  prevails  in  the  son  v.  Bailey,  9  N.  H.  168  (1838);  Gibson 
records  of  our  towns  and  other  municipal  v.  Bailey  followed  in  Missouri  in  one  case, 
corporations ;  and  the  courts  have  always  Kiley  v.  Cranor,  51  Mo.  541,  543  (1878). 
been  desirous  to  uphold  these  proceedings,  But  may,  while  he  is  in  office.  Bishop  v. 
where  no  frand  or  wilful  error  was  discov-  Cone,  3  N.  H.  518  (1821);  Hoag  v.  Durfey, 
arable.  Too  much  strictness  on  subjects  of  1  Aiken  ( Vt.),  286  (1826) ;  Chamberlain  v. 
this  nature  would  throw  the  whole  body  Dover,  13  Me.  466  (1836).  That  successor 
politic  into  confusion  (Kellar  v.  Savage,  cannot  make  the  amendment  State  v. 
17  Me.  444).  For  it  cannot  be  expected  Williams,  25  Me.  555,  561  ;  29  Me.  523 ; 
that,  in  all  corporations,  persons  will  be  Taylor  v,  Henry,  2  Pick.  (Mass.)  397. 
every  year  selected  who  are  capable  of  But  the  corporation  might,  in  proper  cases, 
performing  their  duty  with  the  exactness  authorize  the  successor  to  supply  the 
which  would  be  useful  or  convenient.  .  .  .  omitted,  or  correct  the  erroneous,  entry. 
The  first  entry  made  by  the  clerk  here  Hutchinson  v,  Fntt,  11  Vt  402,  419. 
[that  an  officer  was  sworn  into  office]  was  Bonds  of  a  city  which  by  statute  are 
certainly  defective,  but  the  defect  is  prop-  directed  to  be  signed  by  the  mayor,  but 
erly  cured  by  the  subsequent  entry  of  the  which  were  in  fact  sigjied  by  the  ex-mayor, 
existing  clerk,  he  being  the  same  person  were  held  to  be  void  even  in  the  hands  of 
that  officiated  at  the  time  of  the  first  entry,  a  bona  fide  holder  for  value.  Coler  v. 
He  will  be  sufficiently  watched  by  in-  Cleburne,  131  U.  S.  162  (1889). 
terested  parties,  to  render  a  deviation  from  In  New  Hampshire  it  is  the  practice  to 
tmth  neither  safe  nor  easy.'*  The  doctrine  allow  these  amendments  only  upon  the 
of  the  case  in  11  Mass.  477  was  followed  order  of  the  Supreme  Court  or  Court  of 
and  applied  in  Chamberlain  v,  Dover,  18  Common  Pleas  by  the  officer  by  whom 
Me.  466  (1886),  where  it  was  further  held  they  were  made,  even  after  he  has  ceased 
that  the  municipal  body  was  not  bound  by  to  hold  the  office.  A  clear  case  must  be 
an  erroneous  record  of  a  clerk,  even  though  made  out  The  court  do  not  permit  any 
the  plaintiffs,  confiding  in  its  correctness,  erasures  or  interlineations  of  the  original 
had  made  a  building  contract  with  the  recqidy  but  require  the  amendment  to  be 
"contracting  and  building  committee"  written  qpon  a  separate  piece  of  paper, 
named  in  the  record.  The  meeting  in  this  signed  by  the  proper  officers,  and  with  it 
case,  which  attempted  to  confer  this  power  a  copy  of  the  order  allowing  the  amend- 
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§  295  (233).  Same  snbjeot.  — In  a  case  in  Vermont,  the  clerk  of 
the  town,  pending  the  trial,  amended  the  record  by  adding  his  signa- 
ture as  clerk  to  the  record  of  the  warning  for  the  meeting  in  ques- 
tion. His  right  to  do  so,  though  he  had  meantime  been  out  of 
office,  but  was  again  restored,  was  sanctioned  by  the  Supreme  Court, 
Bedfield,  C.  J.,  remarking:  "We  think,  in  general,  it  must  be 
regarded  as  the  right  of  the  clerk  of  a  town  or  other  municipal 
corporation,  while  having  the  custody  of  the  records,  to  make  any 
record  according  to  the  facts.  His  having  been  out  of  office,  and 
restored  again,  could  not  deprive  him  of  that  right.  But  even  an 
officer  could  not  alter  or  amend  a  record  upon  the  testimony  of 
third  persons  ordinarily,  and  ought  not  to  do  it  upon  his  own 
recollection,  unless  in  very  obvious  cases  of  omission  or  error,  of 
which  the  present  might  fairly  be  regarded  as  one,  probably.  Such 
amendments  should  ordinarily  be  made  by  the  original  documents 
or  minutes."^ 


§  296.   Right  of  Clerk  to  amend  Reoords  ex  parte.  —  The  right 
of  the  clerk  ex  parte  to  amend  the  records  of  the  proceedings  of  town 
corporations  was  very  thoroughly  considered  in  a  case  in  Connecticut* 
The  statute  of  that  State  requires  town-clerks  to  keep  the  record 
books  of  their  respective  towns,  and  to  enter  truly  all  the  votes  and 
proceedings  of  the  town.     The  town-clerk  made  an  entry  showing 
that  at  a  town-meeting  held  in   1843,  the  town  assumed  to  tbe 
plaintiff  a  liability  to  commence  January  1,  1844.     If  the  time 
thus  stated  was  the  true  time,  the  plaintiff  had  a  cause  of  action 
against  the  town.     In  1849  the  clerk,  not  upon  his  own  personal 
knowledge,  or  upon  any  written  memorandum,  but  on  the  informa- 
tion of  others  (with  the  correctness  of  which,  however,  h»  was  pe> 
fectly  satisfied),  amended  the  record  so  as  to  show  that  the  liabilitj 
of  the  town  was  not,  by  the  vote,  to  commence  until  April  1, 1844 
If  this  was  the  true  time,  the  plaintiff  had  no  cause  of  action.    The 
majority  of  the  court  (three  judges  against  two)  held  that  the  clerk, 


ment ;  and  this  paper  is  annexed  to  the 
original  record.  Pierce  v,  Richardson,  87 
N.  H.  306,  311,  per  Bell,  J. 

1  Mott  V,  Reynolds,  27  Vt.  (1  Wms.) 
206,  208  (1855).  Amendments  in  open 
cour^  of  town  record  by  clerk  of  the 
town,  pending  trial  to  which  the  clerk  is 
a  party,  and  to  meet  a  particular  decision 
of  the  court,  disregarded.  Hadley  v. 
Charoberlin,  11  Vt.  618  (1889).  Com- 
mented on  and  distinguished.  Mott  v. 
Reynolds,  27  Vt  (1  Wms.)  206  (1S55). 


*  Boston  Turnpike  Co.  v.  Pomfret,SO 
Conn.  590  (1850).  The  subject  of  aniend* 
ments  of  the  records  of  the  proceedingB 
of  a  common  council  in  Cinuie^ieui,  vhen 
it  can  be  made  by  the  clerk  and  when  bf 
order  of  court  upon  mandaiMts,  is  ood* 
sidered  in  Samis  v.  King,  40  Conn.  S98 
(1878).  Parties  to  mandamui  to  eoopel 
the  clerk  of  a  city  to  amend  recori 
FarreU  v.  King,  41  Conn.  448  (lS7^)i 
Logansport  v.  OrockfiU^  64  Ind.  S19 
a878). 
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still  continaing  in  office*  was  competent  to  amend  the  record ;  that 
this  p<yiver  is  derived  solely  from  his  official  character  and  does  not 
depend  on  the  permission  of  the  court  in  which  the  record  is  offered 
as  an  instrument  of  evidence,  nor  on  inquiry  into  the  truth  of  it  as 
originally  made,  or  as  amended,  and  that  such  a  record  is,  in  such 
an  action,  conclusive  evidence  of  its  own  truth.  The  dissenting 
judges,  without  denying  the  power  of  amendment  in  all  cases,  were 
of  opinion  that,  in  view  of  the  lapse  of  time  and  the  absence  of 
written  memoranda  or  personal  recollection  by  the  clerk,  the  clerk 
had  no  authority  to  make  the  amendment,  and  that  the  correct 
course  would  have  been  to  make  application  to  the  proper  court  by 
legal  process,  e.  g.,  mandamus,  to  conect  the  mistake  in  the  record, 
if  one  existed,  and  thus  give  the  opposite  interested  party  an  oppor- 
tunity to  show  that  the  record  was  already  right.  It  would  seem, 
under  the  special  circumstances,  that  the  dissenting  view  was  the 
better  one. 

§  297  (234).  When  Record  amended,  and  by  whom.  —  Where 
the  clerk  makes  up  the  record  of  the  proceedings  of  the  council,  and 
it  is  read  and  approved  at  the  same  or  at  a  subsequent  meeting,  the 
author  doubts  the  authority  of  the  clerk,  on  his  own  motion^  to  amend 
it  afterwards  without  the  direction  of  the  council  The  council, 
unless  private  rights  have  attached,  may,  doubtless,  order  the  record 
of  its  own  proceedings,  even  after  it  has  once  been  approved,  to  be 
corrected  according  to  the  facts.  The  Court  of  Appeals  of  Kentucky, 
without  determining  the  extent  of  the  power  of  the  same  council  at 
a  subsequent  meeting  to  correct  errors  and  omissions  in  the  journal 
entry  of  proceedings  at  a  previous  meeting,  decided  that  this  could 
not  be  done  by  an  entirely  new  hoard  in  respect  to  the  official  action 
of  their  predecessors ;  and  it  was  accordingly  held  that  where  the 
records,  as  kept,  showed  only  that  in  August,  1854,  an  ordinance 
was  reported,  a  new  council  could  not,  in  1856,  add  to  the  records 
words  showing  that  the  ordinance  had  passed,  nor  could  the /ac^  of 
its  passage  be  shown  by  extrinsic  evidence.^ 


1  Coyington  v,  Ludlow,  1  Met  (Ey.) 
295  (1858) ;  see,  also,  Lexington  v.  Head- 
ley,  5  Bush  (Ky.),  508  (1869) ;  Graham 
V.  Carondolet,  88  Mo.  262 ;  State  «.  Jer- 
sey aty,  1  Vroom  (30  N.  J.  L.),  93,  148, 
and  ante,  chapters  on  Corporate  Meetings 
and  Ordinances  ;  post,  sec.  310 ;  ante,  sec. 
290.  A  public  corporation  may,  like  every 
court  of  record,  amend  its  records  nunc  pro 
tune.     Commissioners  v.  Heame,  59  Ala. 


871  ;  Musselman  v.  Manly,  42  Ind.  462  ; 
Vawter  v.  Franklin  College,  53  Ind.  88  ; 
Logansport  v,  Crockett,  64  Ind.  319 ; 
Mayhew  v.  Gay  Head,  13  Allen,  129  ; 
Steckert  v.  East  Saginaw,  22  Mich.  104  ; 
Poutiac  17.  Axford,  49  Mich.  69  ;  Delphi 
V.  £vans,  86  Ind.  90  ;  Chamberlain  v. 
Evansville  {nujie  pro  tunc  entry  supply- 
ing clerical  omission),  77  Ind.  542  (1881), 
citing  text. 
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§  298  (235).    When  Parol  Evidence  admissible,  and  when  not.  — 

Parol  evidence  may,  if  necessary,  be  admitted  to  apply  a  resolution  or 
recorded  vote  of  a  tovm  to  its  proper  subject-matter}  hut  not,  in  general, 
to  explain,  enlarge,  or  contradict  its  terms  or  meaning,  in  respect  to 
matters  (as,  for  example,  laying  out  a  highway  or  street)  regularly 
within  the  jurisdiction  of  the  town  or  its  ofiBcers,  and  where  the  en- 
try of  record  is  made  in  pursuance  of  statute  requirement*  Where 
the  record  of  a  meeting  states  that ''  the  inhabitants  met  and  ad- 
journed the  meeting,"  parol  evidence  may  he  admitted  to  show  when 
and  where  the  meeting  was  held,  how  many  were  present,  and  how 
many  afterwards  came,  and,  finding  no  meeting,  went  home.' 

§  299  (236).  Same  subject.  —  Parol  evidence  in  a  collateral  action 
cannot  be  received  to  contradict  the  records  of  a  public  corporation, 
required  by  statute  to  be  kept  in  writing,  or  to  show  a  mistake  in 
the  matters  as  therein  recorded.     Thus,  if  the  records  of  a  school 

1  Baker  v.  Windham,  13  Me.  (1  Shcp.)  for  not  producing  the  record  of  proceed- 
74  (1836).    In  this  case  the  town  of  Wind-  lugs,  which  is  the  primary  evidence.    An- 
ham  entered  upon  its  records  the  follow-  rora  v.  Fox,  78  Ind.  1  (1881). 
ing  :    "  Voted  to  indemnify  Bciy',  Baker         «  Chamberlain  v.  Dover,   18  Me.  466 
in  his  costs  in  the  action  against  A,  Small,  (1836).    But  parol  evidence  of  an  adjoom- 
which  have  or  may  arise  in  the  same  on  ment  to  another  day  cannot  be  given  so 
account  of  Gray  line."    In  an  action  by  as  to  validate  acts  done  on  the  day  ad- 
Baker  against  the  town  to  recover  costs  joumed  to.     Taylor  v.  Henry,  2  Pick, 
of  a  suit  which  he  had  brought  against  (Mass.)  397.     Where  a  statute  requiring 
Small,   parol  evidence  was  adjudged  to  a  record  to  be  made  of  the  persons  sworn 
have  been  rightly  admitted  to  show  that  into  office  is  directory,  if  the  record  is 
Baker  brought  the  action  in  his  name  not  made,   the  fact  may  be   shown  bj 
against  Small,  on  account  of  the  Gray  parol  or  other  competent  evidence.    Eel- 
line,  at  the  request  of  the  selectmen  of  lar  v.  Savage,  17  Me.  (5Shep.)  444(1840). 
Windham,  for  the  purpose  of  settling  a  In  Meth.  Chapel  Corp.  v.    Herrick,  25 
disputed  line  between  that  and  the  ad-  Me.  854,  it  was  held,  that  to  establish  i 
joining  town,  with  the  express  agreement  resulting  trust  in  the  corporation  [with 
that  the  town  should  pay  all  costs,  and  respect  to  lands],  it  could  not  prore  by 
to  show  that  these  facts  were  before  the  jxirol  evidence  the  authority  of  the  corn- 
town  when  the  vote  was  passed,  and  also  mittees  to  act  for  it ;  the  authority  should 
to  show  that  the  suit  so  instituted  was  appear,  and  could  only  be  shown  by  ita 
conducted  under  the  advice  and  direction  records.     Further,  as  to  what  facta  may 
of  the  authorities  of  the  town.  be  shown  by  parol,   West  Bath  v,  Co. 

«  Manning  v.  Fifth  Parish,  Ac,  6  Pick.  Comm'rs,  36  Me.  74  ;  85  Me.  878  ;  Smith 

(Mass.)  16  ;  Wild  v,  Deig,  48  Ind.  455  v.  County  Comm'rs,  42  Me.  895  ;  Leavitt 

(1873) ;   Croramett  v.   Pearson,    18  Me.  v.  Eastman,  77  Me.  117  ;  Long  v.  Battle 

844  ;  see  Leavitt  p.  Eastman,  77  Me.  117  ;  Creek,  89  Mich.  328  ;  Kohlhepp  v.  West 

Covington  v.  Ludlow,  1  Met.  (Ky.)  295  ;  Roxbury,   120  Mass.   696  ;    Oliphant  «. 

Cabot  V,  Britt,  36  Vt.  349  ;  Lexington  v.  Comm'rs,  18  Kan.  886  (1877) ;  Austin  r. 

Headley,  5  Bush  (Ky.),  508  (1869)  ;  Gal-  Allen,  6  Wis.  134  ;  Anderson  r.  Comm'rs, 

braith  v.  Littiech,  73  III.  209  ;  Pittsburgh  12  Ohic  St.  636  (1861)  ;  Gumsey  p.  Ed- 

17.  Cluley,  74  Pa.  St.  262  ;  post,  sec.  810  ;  wards,  26  N.  H.  224 ;  Lewis,  Em.  Dom. 

ante,  sec.  291.      Parol  evidence  is  not  ad-  sec.  605,  and  cases  ;  ante,  sec.  268,  tnd 

missible  where  no  sufficient  reason  is  shown  note;  post,  sec.  810. 
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district  show  that  the  district  voted  to  authorize  their  clerk  to  call 
and  W6urn  "their  annucU  meetings/'  parol  evidence  in  an  action 
by  the  district  is  not  admissible  to  prove  that  the  real  vote  of  the 
district  was  to  authorize  the  clerk  to  call  and  wcurn  all  district  meet- 
ings.^ So,  where  the  record  of  a  town  stated  the  warning  to  have 
been  on  the  17th,  and  the  meeting  to  have  been  held  on  the  19th 
of  January,  parol  evidence  cannot  be  admitted  to  show  that,  by 
mistake,  the  clerk  inserted  the  "  19th  "  instead  of  the  **  29tL''  The 
remedy  is,  to  have  him  correct  the  record,  if  in  office,  according  to 
the  truth.^ 

§  300  (237).  Proof  of  omitted  Facts  by  ParoL  —  But  a  distinction 
has  sometimes  been  drawn  between  evidence  to  contradict  facts 
stated  on  the  record  and  evidence  to  show  facts  omitted  to  be  stated 
upon  the  record.  Parol  evidence  of  the  latter  kind  is  receivable 
unless  the  law  expressly  and  imperatively  requires  all  matters  to 
appear  of  record,  and  makes  the  record  the  only  evidence.^    Thus, 

^  School  District  v,  Atherton,  12  Met.  ing  certain  streets  without  expense  to  the 

(Mass.)  105  (1846) ;   Morrison  v.   Law  city,  he  should  not  he  called  on  to  pay 

rence,   98  Mass.    219  ;    Mayhew  v.  Gay  any  assessment  when  the  street  in  ques- 

Head,  13  Allen  (Mass.),  129.    The  cases  tion  should  at  some  future  time  he  laid 

•re  not  uniform  on  the  suhject  of  the  out.      It  seems  that  such  an  agreement, 

collateral  impeachment  of  the  record  of  however  proved,  would  he  of  no  validity, 

pnhlic  boards  and  bodies.    See  Lewis,  £m.  Gilbert  v.    New    Haven,    40  Conn.    102 

Dom.  chap.  zxvi.  and  cases.  (1873);    see    Nichols  v.   Bridgeport,    23 

^  Durfey  v,  Hoag,  1  Aiken  (Vt.),  286  Conn.  189  ;  post,  chap.  xix.  ;  nipra,  sec. 

(1826).     Where  the  record  recUed  that  tha  295. 

rules  were  tuspetuied,  without  showing  by  Purchasers  of  such  paper  [bonds  issued 
what  vote,  it  was  conclusively  presumed  by  cities  for  stock  in  railroads]  look  at  the 
in  a  collateral  proceeding  to  be  correct,  form  of  the  paper,  the  law  which  author- 
and  oral  evidence  to  prove  otherwise  was  ized  it  to  be  issued,  and  the  recorded  pro- 
rejected.  Eldora  v.  Burlingame,  62  Iowa,  ceedings  on  which  it  is  based.  Therefore, 
82.  So  in  ConnecticiUf  if  a  town  corpora-  as  against  purchasers,  the  record  cannot 
tion  makes  an  erroneous  record  of  its  pro-  be  contradicted  by  parol  evidence.  Per 
ceedings,  this  cannot  be  contradicted  in  a  Clifford^  J.,  in  Bissell  v,  Jefferson ville  (ac- 
coUateral  action.  In  such  an  action  the  tion  on  municipal  bonds),  24  How.  (U.  S.) 
record  is  conclusive.  If  false,  and  the  287,  298.  See  chapter  xiv.  on  Contracts, 
corporation  will  not  correct  the  record,  a  post,  as  to  the  rights  of  holders  of  such 
party  interested  may,  by  mandamus^  com-  securities. 

pel  it  to  make  the  correction.      Boston         *  Moor  v.  Newfield,  4  Greenl.  (Me.)  44 

Turnpike  Co.  v.  Pomfret,  20  Conn.  590  (1826).    "  The  only  legal  mode  of  proving 

(1850).     Upon  this  point,  all  the  judges,  facts  on  record  is  by  the  record  itself,  or 

tboogh  differing  on  other  points,  seemed  by  an  attested  copy  of  it"    Ib,^  per  Mellen, 

to  agree.    So,  on  an  appeal  from  an  assess-  C.  J.  ;  School  District  v.   Atherton,  12 

ment  for  a  city  street,  —  Ifeldf  that  parol  Met.  (Mass.)  105,  113  (1847),  per  Deu?ey, 

smdenee  was  not  admissible  to  prove  that  J.  ;  Langsdale  v.  Bonton,  12  Ind.  467  ; 

the  common  council  agreed  to  an  arrange-  Indianapolis  v.  Imberry,  17  Ind.  175, 179  ; 

ment  proposed  by  the  appellant  and  recom-  Delphi  v.   Evans  (referring  to  previous 

mended  by  the  committee  on  streets,  that  cases),  86  Ind.   90   (1871);   Bigelow  o. 

in  consideration  of  hii  opening  and  grad*  Perth   Amboy,    1    Dutch.    (N.  J.)   297 
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in  a  well-considered  case  in  the  Supreme  Court  of  the  United  States/ 
it  was  held  that  the  acts  of  a  corporation  might  be  proved  otherwise 

(1855)  ;  Gearhart  v.  Dixon,  1  Pa.  St.  224  ^  Bank,  &c.  v.  Dandridge,  12  Wheat. 
(1845);  Bridgford  v,  Tuscuinbia,  4  Woods,  64.  Delivering  the  opinion  of  the  oonrt, 
611;  8.  0.  16  Fed.  R.  910.  Where  the  Mr.  Justice  Storyt  arguendo^  makes 'these 
law  or  charter  requires  the  clerk  to  keep  a  important  observations :  "  Would  ik€ 
journal  of  all  of  the  acts  and  proceedings  omission  of  the  corporation  to  record  its 
of  the  city  council,  that,  or  a  copy,  is  the  oum  doings  have  prejudiced  the  rights  of 
proper  evidence  of  the  official  doings  of  the  party  relying  upon  the  good  faith  of 
the  body.  LoweU  v.  Wheelock,  11  Gush,  an  actual  vote  of  the  corporation  ?  If  such 
(Mass.)  391  (1853)  ;  Harris  v.  Whitcomb,  omission  would  not  be  fatal  to  the  plaintiff 
4  Gray  (Mass.),  433  ;  Morrison  v.  Law-  in  suits  against  the  corporation  (as,  in  onr 
reuce,  98  Mass.  219  ;  Louisville  v.  Mc-  opinion,  it  would  not  be),  it  establishes  the 
Kegney,  7  Bush  (Ky.),  651  (1870)  ;  post^  fact  that  acts  of  the  corporation,  not  re- 
sec.  810.  corded,  may  be  established  by  parol  pniolSB^ 
The  Supreme  Court  of  Kansas^  advert-  and,  of  course,  by  presumptive  proofs, 
iug  to  the  distinction  in  the  text,  sus-  In  reason  and  justice,  there  does  not  seem 
tained  under-  the  circumstances  stated  any  solid  ground  why  a  corporation  msy 
below  the  introduction  of  parol  testimojiy  not,  in  case  of  the  omission  of  its  officers 
<u  a  means  of  establishing  in  part  the  paS'  to  preserve  a  written  record,  give  such 
sage  of  an  ordinance,  Troy  v.  Atchison,  proofs  to  support  its  rights  as  would  be 
&c.  Railroad  Co.,  13  Kan.  70  (1874)  ;  admissible  in  suits  against  it  to  support 
8.  c.  11  Kan.  519.  The  exact  point  de-  adverse  rights.  The  true  question  in  such 
cided  appears  from  the  syllabus  settled  case  would  seem  to  be,  not  which  party 
by  the  judges,  which  is  as  follows  :  Where  was  plaintiff  or  defendant,  but  whether 
a  city  fails  to  provide  any  book  for  the  the  evidence  wa[s  the  best  the  nature  of 
record  of  its  ordinances,  but  its  ordin-  the  case  admitted  of,  and  left  nothing  be- 
ances,  after  their  passage  and  approval,  are  hind  in  the  possession  or  control  of  the 
placed  and  kept  on  file  in  the  office  of  the  party  higher  than  secondary  evidence, 
city  clerk,  and  a  third  party  obtains  a  duly  .  .  .  We  do  not  admit,  as  a  general  prop- 
certified  copy  of  an  ordinance  so  placed  osition,  that  the  acts  of  a  corporation  aro 
and  kept  on  file,  and  acts  in  good  faith  invalid  merely  from  an  omission  to  have 
upon  such  ordinance,  and  is  induced  them  reduced  to  writing,  unless  the  stat- 
partly  thereby  to  make  large  expendi-  ute  creating  it  makes  such  writing  indis- 
ture  of  money,  in  a  subsequent  contro-  pensable  as  evidence,  or  gives  to  them  an 
versy  between  the  city  and  such  third  obligatory  force.  If  the  statifte  imposes 
parties  or  their  assigns  the  rule  of  equita-  such  restriction,  it  must  be  obeyed."  (IS 
ble  estoppel  will  apply  to  the  city,  and  Wheat.  69,  74.)  This  was  the  case  of  t 
the  due  passage  and  existence  of  said  private  corporation.  The  same  principle 
ordinance  may  be  shown  by  parol  testi-  was  applied,  in  the  case  of  the  United 
mony.  Troy  v,  Atchison,  &c.  Railroad  States  v.  Fillebrown,  7  Pet.  28,  to  the  aeti 
Co.  et  al.,  13  Kan.  70  (1874)  ;  post^  sees,  of  boards  of  public  agents  or  ojicers,  and 
810,  422.  In  a  case  where  the  authority  it  was  in  that  case  accordingly  held  that 
for  grading  a  street  was  in  question,  parol  the  board  of  commissioners  of  the  navy 
testimony  was  held  properly  admitted  to  hospital  fund,  not  being  required  by  law 
show  that  a  clause  in  an  ordinance  grant-  to  reduce  its  proceedings  to  writing  in  or- 
ing  the  authority  had  been  struck  out  be-  der  to  make  them  binding,  oral  evidence 
fore  its  passage,  and  had  been  reinstated  of  such  proceedings  (no  record  having 
by  a  clerk,  by  whose  direction  it  was  been  made)  was  competent.  See  Langs- 
printed,  and  a  printed  copy  thus  altered  dale  v.  Bonton,  12  Ind.  467.  In  a  case  in 
placed  by  him  in  the  record  book.  Dyer  Vermont  in  respect  of  a  town  which  is  re- 
V.  Brogan,  70  Cal.  136.  Proof  of  eskUh-  quired  to  keep  a  record,  it  is  said  that  it 
lishment  and  change  of  grade  of  streets,  see  "  appears  to  us  that  in  the  cAeenee  of  all 
post,  chap.  xxiiL  record,  it  might  be  competent  for  the  de* 
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than  by  its  records  or  some  written  document,  even  although  it  was 
its  duty  "  to  keep  a  fair  and  regular  record  of  its  proceedings."  The 
statute  did  not  prescribe  that  nothing  but  a  recorded  vote  or  written 
document  should  bind  the  corporation  or  be  received  as  evidence. 
Such  written  evidence  was  not  deemed  indispensable  unless  posi- 
tively required.  The  direction  to  keep  a  record  was  regarded  as 
directory. 


§  301  (238).  Same  subject.  —  Where  the  records  of  a  municipal 
corporation  have  been  so  carelessly  and  imperfectly  kept  as  not  to  show 
the  adoption  of  a  resolution  or  other  acts  of  the  city  council,  and 
there  is  no  written  evidence  in  existence,  parol  testimony  may  be 
admitted,  e.  g.,to  show  that  certain  work  was  done  by  authority  of 
the  city,  by  proving  the  passage  of  a  resolution  of  the  council,  the 
appointment  of  a  committee  to  make  the  expenditure,  their  report 
after  the  work  was  done,  and  its  adoption  by  the  council^ 


fendants  (trustees  and  collector  of  the  cor- 
poration  justifying  under  its  proceedings) 
to  show,  by  parol,  the  proceedings  of  the 
meeting.  Where  there  is  a  record,  it  can- 
not be  added  to  or  varied  by  parol.  Tay- 
lor V,  Henry,  2  Pick.  (Mass.)  403.  But 
where  there  is  an  omission  to  make  rec- 
ords, the  rights  of  other  persons,  acting 
under  or  upon  the  faith  of  a  vote  not  re- 
corded, ought  not  to  be  prejudiced.  And 
it  would  seem  that  the  right  in  such  a 
case  is  reciprocal  in  the  corporation  and  in 
those  who  claim  adversely  to  it."  Per 
Williams,  C.  J.,  Hutchinson  v.  Pratt,  11 
Vt.  402,  421.  But  compare  Stevens  ».  • 
Eden,  Ac.  Society,  12  Vt.  688;  16  Vt 
489  ;  17  Vt.  337. 

The  rights  of  creditors  or  of  third  per^ 
§ons  cannot  be  prejudiced  by  the  neglect 
of  the  council  to  keep  proper  minutes ; 
against  the  corporation,  what  the  council 
in  fact  did  may  be  shown  by  evidence 
aliunde  the  record  kept  by  it.  Bigelow 
».  Perth  Amboy,  1  Dutch.  (N.  J.)  297 
(1855) ;  San  Antonio  v.  Lewis,  9  Tex.  69 
(1852). 

Proof  of  the  action  and  orders  of  a  muni* 
dpal  hoard  of  health,  see  chapter  on  Ordi- 
nances, pnstf  sec.  871,  note. 

^  Ross  V.  Madison,  1  Ind.  (Carter)  281 
(1848);  Langsdale  r.  Bonton,  12  Ind.  467; 
Indianapolis  v.  Imberry,  17  Ind.  175,  179; 
Delphi  V.  Evans  (reviewing  previous 
i),  86  Ind.  90  (1871).    In  the  same 


State,  however,  county  commissioners  and 
township  trustees  are  required  by  law  to 
keep  a  true  record  of  their  proceedings, 
and  it  was  held  under  the  circumstances 
appearing  in  the  cases  below  cited,  that 
they  "can  only  speak  by  their  record" 
when  legally  assembled.  County  Com- 
m'rs  V.  Chitwood,  8  Ind.  504,  507  (1851); 
Trustees  v.  Osborne,  9  Ind.  458.  So,  in 
Maine,  "school  districts  are  required  by 
law  to  keep  an  account  of  their  proceed- 
ings by  a  sworn  clerk,  and  such  proceed- 
ings can  be  proved  only  by  the  record  or  a 
copy  thereof  duly  authenticated."  Jordan 
V,  School  District,  88  Me.  164  (1854). 
The  records  of  public  or  qtuui  corporations 
are  hot,  in  Ohio,  considered  to  be  "of 
that  absolute  verity  that  any  person  shall 
be  estopped  to  show  the  truth,  in  conse- 
quence of  any  matter  which  they  contain  " 
or  omit  to  contain  ;  and  it  was  accordingly 
adjudged  that  the  fact  whether  an  official 
bond  was  received  or  refused  and  rejected 
may  be  shown  by  parol  evidence,  on  which 
point  the  record  was  silent  Westerhaven 
V.  Clive,  5  Ohio,  186  (1821),  as  to  records 
of  township  trustees.  See  Green  o.  State, 
8  Ohio,  810  (1838),  in  which  it  was  queried 
whether  the  county  commissioners  could 
appoint  an  agent  by  parol  or  only  by 
record.  In  lotoa,  it  has  been  held  that 
where  no  record  entry  is  made,  such  an 
appointment  may  be  shown  by  parol  tes- 
timony, and  that  the  agent  acted  accord* 


878  MUNICIPAL   CORPORATIONS.  §  302 

§  302  (239).  Mandamus  to  enforce  Delivery  of  Corporate  Books 
and  Records ;  Replevin.  —  Mandamvs  is  an  appropriate  remedy  for 
the  duly  elected  and  authorized  officer  of  a  public  or  municipal  cor- 
poration  to  compel  the  deliver^/  to  him  by  his  predecessor,  or  by  an 
usurper,  of  the  books,  papers,  records,  and  seal  pertaining  to  the  office.^ 
And  such  a  corporation,  it  has  been  held  (though  the  cases  are  con- 
flicting), may  maintain  replevin  in  its  name  for  the  possession  of  its 
record;  and  this  action  is  maintainable  against  a  stranger  or  any 
officer  or  person  not  legally  entitled  to  the  custody  of  the  records.* 

ingly.   Powesheik  County  v.  Ross,  9  Iowa,  point   another  to  receive   them  ;  and  if 

611  ;    Atheam  t7.  District,  33  Iowa,  105  they  are  not  delivered  over  after  demand, 

(1871);  and  see  ace.  Ross  v.  Madison,  1  the  corporation  may  obtain  possession  of 

Ind.    (Carter)  281  ;    compare  Meeker  v.  them  by  an  action  of  detinue,  or  the  coort 

Van  Rensselaer,  15  Wend.  397.     Where  will  compel  a  delivery  by  tnandamus.   lb, 

recording  is  not  required  by  charter  or  If  the  predecessor  in  office,  or,  he  being 

law,  resolutions  of  a  council  are  admissi-  dead,  his  personal  representative,  or  an- 

ble  in  evidence,  although  not  recorded,  other  person  having  possession  of  corporate 

Darlington  v.  Commonwealth,  41  Pa.  St.  documents  under  him,  refuse  to  deliver 

68.     See  post,  sec.  310  ;  Louisville  v,  Mc-  them  over  to  the  successor  or  the  corpora- 

Kegney,  7   Bush  (Ky.),  661,  construing  tion,  on  a  proper  application,  the  court 

charter  as  to  requisites  of  the  journal  re-  will  grant  a  mandamus  to  compel  him  to 

quired  to  be  kept  by  each  board  of  the  do  so.     Rex  v.  Nottingham,  1  Sid.  31 ; 

council  Anonymous,  1  Baraard.  402  ;  Willc.  $45 ; 

^  Proprietors  of  Church  v.  Slack,  7  Glover,  260.  This  writ  is  said,  indeed,  to 
Cush.  (Mass.)  226,  239  (1851)  ;  Common-  lie  to  any  ])erson,  whether  stnuiger  or  cor^ 
wealth  V.  Atheam,  3  Mass.  285  ;  Bex  v.  porator,  who  happens  to  be  in  poesessioii 
Wildman,  2  Strange,  879  ;  King  v.  In-  of  the  books  of  a  corporation,  and  who  re- 
gram,  1  W.  Bl.  50  ;  King  t;.  Round,  4  Ad.  fuses  to  deliver  them  up.  Proprietors  of 
&  £1.  139;  Cranford  v.  Powell,  2  Burr.  Church  v.  Slack,  7  Gush.  (Mass.)  226 
1013  ;  Rex  v,  Clapham,  1  Wils.  805  ;  3  Bl.  (1851)  per  FUteher,  J.;  Rex  v.  Ingram,  1 
Com.  310  ;  Kimball  v.  Lamprey,  19  N.  H.  W.  Bl.  50  ;  Willc.  246  ;  Glover,  231  ;pod, 
215  (1848),  where  the  above  authorities  chap.  xx. 

are  cited  and  digested  by  CKlehrist,  C.  J. ;         *  Parish,    &c.    v.    Steams,    21   Pick. 

Taylor  v.   Henry,  2  Pick.  (Mass.)  397  ;  (Mass.)  148  ;  School  District  0.  Lord,  44 

Parish,  &c.  v.  Steams,  21  Pick.  (Mass.)  Me.    374    (replevin  for  records    of  dis- 

148,   156  ;  Bates  v.  Plymouth,  14  Gray  trict).     The  court,  holding  that  replmn 

(Mass.),  163;  Perkins  v.  Weston,  8  Cush.  would  lie,   say:    ''The  action  is,  there- 

(Mass.)  549.  fore,    rightfully   brought,    and    may  bs 

The  following  points  have  been  ruled  maintained  if  the  defendant  was  not  the 
in  respect  to  corporations  in  England :  legal  clerk  of  the  district."  Per  Bios,  J., 
If  the  custody  of  their  documents  belong  44  Me.  374,  384.  The  right  or  title  0/ 
to  one  of  their  officers  in  virtue  of  his  an  office  cannot  be  determined  by  a  dril 
office,  the  corporation  cannot  compel  him  action  between  the  respective  daimanti, 
to  deliver  them  up,  but  may  require  that  as  by  an  action  of  replevin  for  the  offidil 
he  submit  them  to  their  inspection  when-  books  and  papers,  and  nntil  the  issue  as 
ever  they  think  proper.  Reg.  v.  Ipswich,  to  the  right  is  determined,  by  ^110  warrants 
2  Ld.  Kaym.  1238 ;  Rex  v,  Pigram,  2  or  other  proper  proceeding,  no  suit  in 
Burr.  767  ;  Willc.  345 ;  Glover,  260.  replevin  can  be  maintained  by  one  claim- 
Sometimes  the  custody  of  these  docu«  ant  against  the  other  for  the  poasesiian  of 
ments  is  entrasted  to  the  town-clerk  or  the  appurtenances  of  the  oflSoe.  De^ 
other  officer,  merely  as  the  servant  of  the  mond  v.  McCarty,  17  Iowa,  525.  In  Lft 
corporation,  in  which  case  they  may  ap-  Grange  9.  State  Treasurer,  24  Mich.  46^ 
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§  303  (240).  Znspeotion  of  ReoorcU  and  Papers.  —  Concerning 
the  right  to  inspect  corporate  documents  and  papers,  the  following 
points  have  been  ruled  as  stated  by  Mr.  Willcock:  Every  corpora^ 
tor  has  a  right  to  inspect  all  the  records,  books,  and  other  documents 
of  the  corporation,  upon  all  proper  occasions ;  and  if,  upon  applica- 
tion for  that  purpose,  the  officer  who  has  the  custody  refuse  to  show 
them,  the  court  will  grant  a  mandamus  to  enforce  his  right.^  One 
who  has  a  prima  fa^  title  to  a  corporate  office  has  a  right  to  inspect 
such  documents  as  relate  to  that  title,  ^nd  may  obtain  a  mandamus 
for  this  purpose  before  any  suit  has  been  instituted.'  A  corporator 
has  a  right  to  inspect  these  documents,  to  obtain  information  as  to 
his  rights,  whether  in  dispute  with  a  stranger  or  the  corporation 
itself,  or  any  of  its  members.*  When  the  corporator's  application 
to  inspect  is  founded  on  his  general  right,  he  has  a  m^ndamu^,  but 
when  it  is  founded  on  a  suit  pending,  he  obtains  a  rule.^  In  an 
action  by  one  corporation  against  another,  rules  were  made  absolute 
for  each  corporation  to  inspect  so  much  of  the  books  and  records  as 
related  to  the  subject  in  dispute*  The  motion  for  the  rule  to  inspect 
and  to  have  copies  should  be  supported  by  affidavits  showing  the 
foundation  of  the  claim,  the  application,  the  proper  officer,  and  his 


the  conrt  decided  that  replevin  does  not 
lie  for  papera  filed  in  a  public  office.  Poti^ 
flee.  848. 

1  Rex  V.  Shelley,  8  Term  R.  142  ;  Rez 
V,  Babb,  P>,  580  ;  Harrison  v.  Williams,  8 
Bam.  &  Cress.  162  ;  Rogers  v,  Jones,  6  D. 
k  R.  484  ;  Willc.  347 ;  Glover,  262.  Any 
ptraon  sufficiently  interasted  is  entitled  to 
inspect  entries  in  books  of  public  corpora- 
tions relating  to  public  matters  of  the  cor- 
poration, where  the  eridence  is  required 
in  a  civil  action.  Grant,  Corp.  811.  In 
People  V.  Cornell,  47  Barb.  (N.  Y.)  829, 
it  is  held  that  a  corporator  without  any 
special  or  private  interest  has  the  right 
to  inspect  and  take  copies  of  all  public 
documents  and  records,  under  reasonable 
restrictions  to  secure  the  safety  of  the 
originals. 

*  Rex  r.  Newcastle,  2  Stra.  1223  ;  Rez 
V.  Lucas,  10  East,  236  ;  Rex  v.  PumeU,  1 
Wils.  242  ;  Rex  v.  Bridgeman,  2  Str.  1203; 
People  r.  Mott,  1  How.  Pr.  (N.  Y.)  247; 
Coekbum  v.  Bank,  IS  La.  An.  289  ;  Peo- 
ple V.  Walker,  9  Mich.  828 ;  People  v. 
Cornell,  47  Barb.  (N.  Y.)  329 ;  poti,  chap. 


•  Edwards  ».  Vesey,  Cas.  temp.  Hardw. 
188 ;  Rex  v.  Babb^  8  Term  R.  680  ;  Rex  v. 


Bridgeman,  2  Stra.  1203 ;  Grant  on  Corp. 
312. 

In  England  the  right  to  inspect  the 
auditor's  report  extended  o  "  any  inhabi- 
tant or  ratepayer."  The  differeuce  be- 
tween an  inhabitant  and  a  ratepayer  ia 
that  "inhabitant"  means  a  residentt 
whether  a  ratepayer  or  not,  and  that  a 
''ratepayer"  is  a  person  who  pajrs  taxes, 
whether  a  resident  or  not.  The  King  v. 
North  Curry,  4  Bam.  &  Cress.  961.  Mere 
colorable  residence  is  insufficient  to  consti- 
tute a  person  an  inhabitant.  The  King  v. 
Sargent,  6  Term  R.  466 ;  The  King  v. 
Duke  of  Richmond,  6  Term  R.  560  ;  Bruce 
V.  Bruce,  2  B.  &  P.  229,  note  ;  The  King 
V.  Mitchell,  10  East,  611 ;  Whithorn  v. 
Thomas,  7  M.  &  G.  1.  The  English  Mu- 
nicipal Corporations  Act  1882,  sec.  233, 
provides  that  any  burgess  may  inspect  the 
proceedings  of  the  council  on  payment  of 
a  fee  of  one  shilling,  and  may  make  copy 
thereof ;  may  also  inspect  the  treasurer's 
accounts  and  Freemen's  Roll. 

«  Rex  V.  Shelley,  3  Term  R.  142. 

*  Mayor  of  London  v.  Lynn  Regis,  1 
H.  Bl.  206  ;  Mayor,  &c.  of  Southampton 
V.  Graves,  8  Term  B.  692. 
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refusal  The  rule  will  require  the  expense  attending  obedience  to 
be  borne  by  the  applicant,  and  will,  in  proper  cases,  allow  the  ofQcer 
a  remuneration  for  his  trouble.  If  the  officer  disobey,  without  suf- 
ficient reason,  the  rule  to  allow  an  inspection  or  to  give  copy  of,  or 
to  produce  corporate  documents,  the  court  will  grant  an  attachment 
against  him.^ 

§  304  (241).  Records  as  Evidence  for  the  Corporation. — A  public 
or  municipal  corporation,  required  by  law  to  keep  a  record  of  its 
public,  or  official  proceedings,  Toay  itsdf  use  such  records  as  evi- 
dence in  suits  to  which  it  is  a  party ;  but  the  records  must  first  be 
properly  authenticated.*     Indeed,  in  actions  generally,  including 

1  WiUc.  852,  853  ;  Grant,  811  ei  seq.  may  be  good,  if  the  town-clerk  be  sick  or 

See,  also.  People  v,   Mott,    1   How.   Pr.  refuses  to  attend  —  which,  however,  must 

(N.  Y.)  247 ;  Cockbum  v.  Bank,  18  La.  be  proved,  and  the  reason  why  they  wero 

An.  289 ;  People  t7.  Walker,  9  Mich.  828.  not  made  by  the  proper  officer  shown. 

^  School  District  v.  Blakeslee,  18  Conn.  Rex  v,  Mothersell,  1  Stra.  98  ;  Brocas  v. 
227  (1889) ;  Denning  v,  Roome,  6  Wend.  Mayor,  &c.  of  London,  1  Stra.  807  ;  Rex 
(N.  Y.)  651  ;  Wood  v.  Jefferson  County  v.  Gwyn,  Mayor,  kc,  1  Stra.  401  ;  Willc. 
Bank,  9  Cow.  (N.  Y.)  205  ;  State  v.  Van  848  ;  Glover,  258  ;  Rex  t7.  Smith,  1  Stra. 
Winkle,  1  Dutch.  (N.  J.)  78;  McFarlan  126;  Grant,  818.  Whoever  produces  the 
V.  Triton  Ins.  Co.,  4  Denio  (N.  Y.),  book  must  establish  its  authority  before  he 
392  ;  Highland  Tump.  Co.  v.  McKean,  11  delivers  it  in,  and  may  be  required  to 
Johns.  (N.  Y.)  154.  Denning  v.  Roome,  show  where  it  has  been  kept,  and  how  it 
above  cited,  holds  that  the  original  minutes  came  into  his  possession.  Rex  v.  Mother- 
or  records  of  the  corporation  of  a  city  were  sell,  1  Stra.  93  ;  Rex  v,  Thetford,  12  Tin. 
competent  evidence  of  corporate  acts,  with-  Abr.  90,  p.  16  ;  Willc.  844  ;  Glover,  258. 
out  further  proof  of  their  verity.  Records  A  book  containing  minutes  of  some  corpo- 
of  corporation  held  admissible,  though  not  rate  acts  which  occurred  ten  years  ago,  en- 
required  by  law  to  be  kept,  and,  where  tirely  written  by  the  relator's  clerk,  who 
defective,  explainable  by  parol  evidence,  was  not  an  officer  of  the  corporation,  and 
Gearhart  v,  Dixon,  1  Pa.  St.  224  (1845)  ;  appearing  never  to  have  been  kept  among, 
Adams  v.  Mack,  3  N.  H.  493,  499,  per  or  esteemed  as,  one  of  the  corporate  docu- 
Richardson,  C.  J.  ments,  or  even  seen  before  the  present 

The  following  points  have  been  decided  application  for  an  information,  is  not  ad* 

respecting    English   corporations :    Where  missible  as  a  corporate  document.    Rpx  v. 

charters  or  corporation  books  are  to  be  Mothersell,  1  Stra.  93.     Nor  is  the  copy 

given  in  evidence,  being  records  or  instru-  of  a  letter  made  fifty  years  ago  and  found 

ments  of  a  public  nature,  they  may  them-  in  the  corporation  chest ;  but  the  original 

selves  be  produced  ;  and  examined  copies  must  be  first  accounted  for,  as  though  it 

of  their  contents  may  also  be  given  in  evi-  had  been  found  in  the  possession  of  a 

dence.    The  Court  of  King's  Bench  will  private  person.     Rex  v.  Gwyn,   1    Stra. 

not  make  a  rule  to  produce  the  originals,  401.     Nor  are  entries  of  Sk  private  naturty 

unless  it  be  shown  by  affidavit  that  a  new  in  the  public  books  of  a  corporation,  evi- 

entry,  rasure,  or  some  other  circumstance,  dence  for  the  corporation  in  support  of  a 

renders  an  inspection  necessary.     To  give  right  which   they  claim,    for    this  were 

books  this  public  character,  it  must  ap-  allowing  the  party  to  fabricate  evidence 

pear,  if  they  be   questioned,  that    they  for  themselves.     Rex  v.  Debenham,  2  B. 

have  been  publicly  kept,  and  that  entries  &  Aid.  187  ;  Marriage  v.  Lawrence,  3  R 

have  been  made  by  the  proper  officer ;  &  Aid.   144 ;  Grant  on  Corp.   318,  819, 

not  but  that  entries  made  by  other  persons  and  cases ;  2  PhiL  £▼.  122 ;  Angell  k 
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actions  against  agents  or  officers  of  the  corporation,  as  individuals, 
the  original  minutes  or  records  of  the  corporation  are  competent 
evidence  of  the  acts  and  proceedings  of  the  corporation.  Duly 
authenticated  copies  have  often  been  received  in  evidence  where  the 
original  document  or  proceeding  was  of  a  public  natura^ 

§  305    (242).     Evidential    Force    of   Committee's    Report  —  An 

admission  by  a  corporation  of  a  fact  or  of  a  liability,  duly  and  prop- 
erly made,  is,  of  course,  evidence  against  it  But  a  municipal 
corporation,  by  accepting,  that  is,  receiving  the  report  of  a  committee 

Ames  Corp.  sec.  679;  WUlc.  844.     The  Cash.  (Mass.)  248  (1850).     Where  the 

English  Municipal  Corporations  Ad  1882,  original  document  is  of  a  public  nature, 

sec.  22,  provides  that  '*  a  minute  of  the  and  would  be  evidence  if  produced,  it  is 

proceedings  at  a  meeting  of  the  council,"  not  necessary  to  show  the  document  itself, 

duly  signed  as  specified  in  the  act,  "  shall  for  it  may  be  rei^uired  at  many  places  at 

be  received  in  evidence  without  further  the  same  time  ;  for  that  reason  an  imme* 

proof;'*  and  are  presumed  to  be  regular  diate  sworn  copy,  made  by  the  proper 

and  valid,  "until  the  contrary  is  proved."  officer,  will  be  admitted.     Rex  v.  Lord 

How  such  proof  must  be  made,  see  Reg.  v.  George  Gordon,  Doug.  593  ;  1  Phil.  Ev. 

Thomas,  8  A.  &  £.  188.  405  ;  Willc.  844  ;   Glover,  259.     Grant, 

^  Denning  v.  Roome,  6  Wend.  (N.  T.)  318,  lays  down  the  rule  generally,  that 

051  (1831)  ;   citing  Owings  t;.  Speed,  6  sworn  copies  of  public  entries  in  books  of 

Wheat.  424  ;  Rex  v,  Mothersell,  1  Stra.  public  corporations  are  admissible  wher- 

93  ;  12  Yin.  Abr.  90,  pi.  16.     See  also,  ever  the  originals  would  be,  and  the  cor* 

People  V,  Adams,  9  Wend.  (N.  Y.)  333  ;  poration  will  not  be  compelled  to  produce 

Wood  V.  Jefferson  County  Bank,  9  Cow.  their  books  in  court  except  for  reasons 

(N.  Y.)  194,   205  ;   Angell  &  Ames  on  shown.     It  has,  however,  been  held  that 

Corp.  sec.  679 ;  Turnpike  Co.  v.  McKean,  the  by-laws  of  a  corporation,  in  the  ab- 

11  Johns.  (N.  Y.)  154;  People  v.  Mur-  aence    of    special    provision,    must    be 

ray,  57  Mich.  396  ;  O'Mally  v.  McGinn,  proved  by  the  production  of  the  by-laws 

58  Wis.    353.      In  Denning  v.    Roome,  themselves,  as  these  are  the  primary  evi- 

aupra,  the  defendant  was  sued  in  his  in-  dence.      Lumbard  v.   Aldrich,   8  N.  H. 

dividual  capacity  (oT  removing,  hy  order  of  81;  Moor  v.  Newfield,  4  Greenl.   (Me.) 

the  city  council,  a  certain  fence  erected  by  44  ;  Hallowell  Bank  v.  Hamlin,  14  Mass. 

the  plaintiff.     The  defendant  (although  it  178.     So,  of  the  votes  of  a  corporation, 

was  argued  that,  being  the  agent  of  the  the  record  is  the  best  evidence.     Haven 

eorporation,  the  latter  should  be  consid-  v.  Asylum,  13  N.  H.  532.     See  also  Man- 

ered  as  the  party  and  its  own  records  as  ning  v.  Parish,  6  Pick.  (Mass.)  6  ;  Taylor 

incompetent  in  its  own  favor  to  justify  v.  Henry,  2  Pick.  (Mass.)  408  ;  Green  v. 

its  acts)  was  allowed  to  show  by  the  rec-  Indianapolis,  25  Ind.  490.    It  may  be  re- 

ords  of  the  corporation  that  the  fence  was  marked  that  there  are  statutes  in  various 

on  a  portion  of  the  public  street.  States  under  which  certified  copies  would 

The  clerk  of  a  city  or  town  is,  by  law,  be  receivable  in  evidence  instead  of  the 

the  proper  certifying  officer  to  authenti-  originals.      licenses  from  a  city  or  town 

cate  copies  of  the  votes  and  ordinances  authorizing  persons  to  pursue  particular 

thereof.     Such  copies  are  admissible  in  employments,  &o.,  need  not  be  in  writing, 

evidence  without  preliminary  proof,  as  in  Boston  v.  Shaffer,   9  Pick.    (Mass.)  415 

ordinary  instruments,  of  the  genuineness  (1830).    An  ordinance  of  a  city  of  another 

of    the    clerk's    signature,    but    are,    of  State  may  be  proved  by  producing  the 

course,  only  prima  facie  evidence;  and  book  in  which  it  is  recorded,  or  by  a 

they  maybe  shown  to  be  inaccurate,  false,  sworn  copy.     Louisville,  N.  A.,  Jt  Chic 

or  forged.     Commonwealth  v.   Chase,   6  By.  Co.  v.  Shires,  108  IlL  617. 
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of  inquiry,  does  not  admit  the  truth  of  the  &cts  stated  therein ;  and 
such  a  report,  though  accepted  by  a  vote  of  the  corporation,  is  not 
admissible  in  evidence  against  it.^  In  an  action  of  assumpsit  against 
a  town  corporation,  to  support  his  cause  of  action,  the  plaintiff  pro- 
duced the  books  of  the  corporation,  by  which  it  appeared  that  the 
sum  demanded  in  the  declaration  had  been  allowed  by  the  council 
to  the  plaintiff  on  the  5th  of  September,  on  final  settlement,  at  which 
time  the  plaintiff  was  present  and  assented  to  the  settlement  The 
defendant  contended  that  the  resolution  had  been  passed  by  mis- 
take, and  offered  to  show,  by  the  same  books,  the  passage,  three  days 
afterwards,  in  the  plaintiff's  absence,  of  a  resolution  rescinding  the 
amount  of  the  plaintiff's  account.  It  was  held  that  the  subsequent 
resolution  was  not  competent  evidence,  the  court  basing  this  opinion 
on  the  proposition  that  the  books  of  a  corporation  are  evidence 
against  it^  but  not  in  its  favor,  in  an  action  against  the  corporation  by 
a  stranger.* 

^  Dudley  «.  Weston,  1  Met.  (Mass.)         Notice  to  corporator  or  member  is  not 
477  (1846) ;  followed  by  Collins  v.  Dor-  notice  to  the  corporation  ;  it  should  be 
Chester,  6  Cush.  (Mass.)  896  (1850) ;  and  formally  given  as  such  to  the  authorized 
both  relating  to  defective  highways.     In  head  or  proper  officer.      Powles  v.  Page, 
The  King  v.  Hardwick,  11  East,  578,  a  8  Com.  B.  31 ;  Edwards  «.  Railroad  Co., 
rated  parishioner  made  a  confession,  which  1  Myl.  &  Cr.  659  ;  Grant  Corp.  815.    Lan- 
was  admitted  in  evidence  against  the  par-  cey  brought  an  action  for  libel  against  the 
ish,  on  the  ground  that  the  parish  was  mayor  and  clerk  of  the  city  of  Bangor 
an  aggregate  corporation  or  company,  of  for  the  following  statement  contained  in 
which  he  was  a  member ;  compare  May-  their  annual  report :  '*  Balance  due  from 
or,  &c.  V.  Long,  1  Camp.  22.     But  this  John  Lancey,  Collector,  $6,004.50."    The 
IB  not  the  law  in  this  country,  and  it  may  balance  was  shown  to  be  less.     It  was 
be  safely  laid  down  that  the  admission  of  a  held  that  there  was  no  presumption  of 
corporator  cannot  be  received  against  the  law  that  the  officers  of  a  city  or  town 
body.     Hartford  Bank  v.   Hart,   8  Day  knew  the  contents  of  the  city  records,  and 
(Conn. ),  493,  denying  The  King  p.  Hard-  no  rale  of  law  obliging  them  to  be  ac- 
wick,  iupra  ;  Osgood  v.  Manhattan  Co.,  8  quainted  therewith  ;  and  unless  the  de- 
Cow.  (N.  Y. )  612,  628.     But  the  admisnon  fendants  made  the  publication  maliciously 
of  an  officer  when  made  in  the  ordinary  they  were  entitled  to  a  verdict     Lancey 
course  of  his  official  duty,  and  within  the  v.  Bryant,  80  Me.  (10  Shep.)  466  (1849)  ; 
scope  of  his  powers,  may  be  admissible  ante,  sec.  237,  note,  and  cases, 
against  the  corporation.     Peyton  v.  Hob-         >  Mayor  t7.  Wright,  2  Port  (Ala.)  280 
pital,  8  C.  ft  P.  368  ;  Angell  ft  Ames  on  (1885),  citing  1  Stark  £v.  292  ;  but  ia  not 
Corp.  sec.  809  ;  lb,  sec.  659  ;  atUCf  sec.  the  proposition  too  broadly  stated  f 
287>  note,  and  cases. 
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CHAPTER  XIL 

MUNICIPAL  ORDINANCES  OR  BY-LAWS. 

§  306  (243).  Subjaot  outlined.  — This  subject  will  be  considered 
tinder  the  following  heads :  — 

1.  Definition,  General  Nature  and  Common-Law  Requisites  of 
Ordinances  —  sees.  307-330. 

2.  Of  the  Signing,  Publication,  and  Recording  —  sees.  331-335. 

3.  Of  the  Power  to  impose  Fines,  Penalties,  and  Forfeitures  — 
sees.  336-353. 

4.  On  Whom  Binding,  and  Notice  thereof — sees.  354-356. 

6.  Ordinances  relating  to  the  Licensing,  Taxing,  and  Regulation 
of  Amusements  and  Occupations,  including  the  Sale  of  Intoxicating 
Liquors  —  sees.  357-365. 

6.  Ordinances  relating  to  Public  Offences  —  sees.  366-368. 

7.  Ordinances  relating  to  the  Public  Health,  Safety,  and  Conve- 
nience :  Herein  of  Hospitals,  Cemeteries,  and  Burials ;  Nuisances ; 
Markets  and  Inspection  Regulations;  Dangerous  Occupations  and 
Practices ;  and  of  the  Police  Power  and  Greneral  Welfare  Clauses  in 
Charters  —  sees.  369-407. 

8.  Mode  of  enforcing  Ordinances :  Herein  of  Actions  and  Prosecu- 
tions, and  their  Nature ;  Mode  of  pleading  Ordinances ;  Requisites 
of  Complaints  to  enforce  Ordinances ;  Construction,  Defences,  Evi- 
dence, &c.  — sees.  408-422. 

Definition,  General  Nature,  and  CommonrZaw  Requisites  of 

Ordinances, 

§  307  (244).  DefinitiozL — Under  the  general  term  of  *' ordinances" 
have  been  sometimes  included  all  the  regulations  by  which  a  cor- 
poration is  itself  governed,  including  special  charter  or  statute  regu- 
lations, as  well  as  by-laws.  In  this  country,  the  term  "  ordinance  " 
is  not  usually  applied,  if  ever,  to  charters,  or  acts  of  the  legislature 
respecting  municipal  corporations  regulating  their  powers  and  mode 
of  action,  but  is  limited  in  its  application  to  the  acts  or  regulations, 
in  the  nature  of  local  laws,  passed  by  the  proper  assembly  or  gov- 
erning body  of  the  corporatioa  Indeed,  in  general  and  professional 
use  the  term  "ordinance"  is  almost,  if  not  quite,  equivalent  in  meaning 
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to  the  term  "by-law,"  and  is  the  word  most  generally  used  to  denote 

the  by-laws  adopted  by  municipal  corporations.  According  to  Lord 
Coke,  the  word  "  by  "  or  "  bye  "  signifies  a  habitation ;  and  thence  a 
by-law  in  England,  and  a  by-law  or  ordinance  in  this  country,  may 
be  defined  to  be  the  law  of  the  inhabitants  of  the  corporate  place  or 
district,  made  by  themselves  or  the  authorized  body,  in  distinction 
from  the  general  law  of  the  country  or  the  statute  law  of  the  partic- 
ular State.^ 

1  Willc.  73 ;  2  Kyd,  95,  98.  conncil  of  a  special  and  temporary  char- 

Definition  and  Nature  of  Ordinances  or  acter  ;  an  ordinance  prescribes  a  penna- 

By'Laws.  —  In  a  case  in  MassachiueiU,  nent  rule   of    conduct    or    government. 

denying  to  towns  in  that  State  power  un-  Blancbard  v,  BisseU,  11  Ohio  St.  96,  103, 

der  the  statute  to  prohibit  by  ordinance  per  ScoU^  J.     Where  the  charter  commits 

the  sale  of  intoxicating  liquor,  Mr.  Chief  the  decision  of  a  matter  to  the  council 

Justice  Shaw  observed  that  the  term  "  by-  and  is  silent  as  to  the  mode,  the  decision 

law "  has  a  limited  and  peculiar  meaning,  may  be  evidenced  by  a  resolution,  and 

and  is  used  to  designate  such  ordinances  need  not  necessarily  be  by  an  ordinanes, 

or  regulations  which  a  corporation,  as  one  State  v.  Jersey  City,   3  Dutch.   (N.  J.) 

of  its  legal  incidents,  has  power  to  make  493  ;    Merch.    Union    B.    Wire    Co.    r. 

with  res^iect  to  its  own  members  and  its  Chicago,  B.  k  Q.  Ry.  Co.,  70  Iowa,  105 ; 

own  concerns.     In  respect  to  municipal  Butler  v.  Passaic,  44  N.  J.  L.  171.    Bat 

and  quasi  corporations  this  meaning  has  if  the  oiganic  law  requires  an  act  to  be 

been  somewhat  extended,  but  even  here  done  by  ordinance,  or  if  such  requin^ment 

the  word  is  used  to  designate  such  ordin-  is  implied  by  necessary  inference,  a  na(h 

ances  and  regulations  as  have  reference  lution  is  not  sufficient.     Newman  v,  Em- 

to  legitimate  and    proper  municipal    or  poria,32  Kan.  456;  Hunt  v.  Lamberivillfl^ 

corporate  purposes.    There  is  a  broad  dis-  45  N.  J.  L.  (16  Yroom)  279  (a  resolution 

tinction   between  the  power  of  a  public  granting  authority  to  build  a  sewer  sdt 

corporation  to  make  **  by-laws  "  and  the  aside). 

general  power  to  make  "  laws  :  '*  author-         Resolution    or   vote   held    equivilent 

ity  to  make  the  former  does  not  include  to  formal  ordinance  in  a  case  where  the 

the  power  to  legislate  upon  general  sub-  latter  was  not  expressly  required  by  the 

jects.     Commonwealth  v.  Turner,  1  Cush.  charter  or  statute.     Merch.  Union  B.  Win 

(Mass. )  493.    See  also  Taylor  v.  I^ambert-  Co.  v,  Chicago,  B.  &  Q.  R.  Co.,  70  lowi^ 

vUle,  43  N.  J.  Eq.  (16  Stew.)  107.     "It  105.     In  State  v,  Bayonne,  6  Vroom(W 

means  a  local  law  prescribing  a  general  N.  J.    L.),   335,    resolutions    and  ordi* 

and  permanent  rule.'*    ^//t<>^,  J.,  Citizens'  nances  are  discriminated,  and  the  Utiir 

Gas.  &  M.  Co.  V,  Elwood,  114  Ind.  332  said  to  require  more  solemnity  than  the  ^   < 

(1887).     A  municipal  by-law,  according  former.     A  resolution  adopted  by  t  dty  ' 

to  the  definition  of  a  distinguished  Eng-  council,  not  approved  by  the  mayor,  u^*    ; 

lish  judge,  is  a  rule  obligatory  over  a  par-  not  published  in  the  manner  required  I7 

ticular  district,  not  being  at  variance  with  the  charter,  has  not  the  effect  of  an  or* 

the  general  laws  of  the  realm,  and  being  dinance.     Central  v.    Sears,    2  CoL  ^ 

reasonable  and  adapted  to  the  purposes  of  (1875).      The  legislative  powers  of  a  city 

the  corporation  ;  and  any  rule  or  ordin-  council,  as  in  fixing  the  compensatioo  of 

ance  of  a  permanent  character  which  a  city  officers  (it  was  held,  constraing  tba 

corporation  is  empowered  to  make,  either  charter),  must  be  exercised  by  ordinsB^ 

by  the  common  or  statute  law,  is  a  by-  when  this  is  intended  to  be  pennAO^^ 

law.     Per  Parke,  B.,  Gosling  v.  Veley,  19  2b,   .  A  resolution  has  ordinarily  the  saiiM 

L.  J.  (n.  r.)  Q.  B.  185.  effect  as  an  ordinance,  as  both  are  leff^ 

Resolutions  and  Ordinances  discrimi*  tive  acts.    Sower  v.  Philadelphia,  85  ^ 

noted.  —  A  resolution  is  an  order  of  the  St  231  (1860) ;  Gas  Co.  «.  San  Fnmciio^ 
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§  308  (245).  Authority  delegatad  to  MunicipaUties ;  Natnra  of 
OrdlnanoAa ;  Repeal.  —  Although  the  proposition  that  the  legislature 
of  a  State  is  alone  competent  to  make  laws  is  true,  yet  it  is  also  set- 
tled that  it  is  competent  for  the  legislature  to  delegate  to  municipal 
corporations  the  power  to  make  by-laws  and  ordinances}  with  appro- 


6  Cal.  190.  Where  the  power  to  make 
ordinances  and  by-laws  is  genera],  and 
BO  form  in  which  these  shall  be  enacted 
or  passed  is  prescribed,  it  was  held  that 
an  ordinance  containing  a  prohibition  and 
annexing  a  penalty  was  yalid,  notwith- 
standing it  purported  by  its  terms  to  be  a 
ruoluHon.  In  substance  it  was  an  ordi- 
nance or  regulation,  and  the  form  in 
which  it  was  passed  did  not  make  it  void. 
Municipality  v.  Cutting,  4  La.  An.  335 
(1849).  Where  a  city  has  power,  by  char- 
ter, to  make  '*  ordinances,  rules,  resolu- 
tions, and  by-laws,"  which  are  required 
to  be  passed  by  the  vote  of  a  majority  of 
the  council  and  signed  by  the  mayor,  any 
Ibrm  of  procedure  may  be  adopted  if  it 
appears  upon  the  record  in  a  permanent 
form,  —  as,  by  a  record  in  the  minutes  of 
an  orftl  motion  with  the  vote  thereon. 
Green  Bay  v.  Brauns,  50  Wis.  204.  By 
one  section  of  the  charter  the  councU 
vras  authorijed  to  make  '*  by-laws,  ordi- 
nances, resolutions,  and  regulations,"  and 
by  another  "by-laws  and  ordinances" 
were  to  be  submitted  to  the  mayor  for 
his  approval,  and  it  was  held  that  there 
was  no  «uch  distinction  as  to  require  that 
"by-law^  and  ordinances"  must,  and 
"  regulations  and  resolutions  '*  need  not, 
be  submitted  to  the  mayor,  to  be  approved 
by  him.  Kepner  v.  Commonwealth,  40 
Pa.  St  124.  The  words  "regulation,- 
*  " resolution, *'  and  "ordinance,*'  as  used 
•HUi  the  charter,  defined  by  Lovrrie,  C.  J. 
ib.  Sow  construed.  The  charter  of  a  city 
bears  the  same  general  relation  to  the  ordi- 
nances of  a  city  that  the  Constitution  of  a 
Btate  bears  to  its  statutes,  and  the  general 
mles  applicable  to  unconstitutional  stat- 
utes may  be  applied  in  construing  ordi- 
nances. Quinette  v.  St  Louis,  76  Mo. 
402. 

Construction  of  pfirticular  charter  pro^ 
wisions  when  corporate  purpose  may  be 
expressed  in  (he  form  of  a  resoltUion,  — 
State  V.  Elizabeth  (acceptance  of  dedica- 
tion), 8  Yroom  (S7  N.  J.  L.),  482  ;  State 
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9,  Jersey  City  (building  sewers),  3  Dutch. 
(N.  J.)  493  ;  Ib.  185, 196  ;  State  v.  Jersey 
City  (signature  of  mayor),  1  Yroom  (30 
K.  J.  L.),  148;  State  v.  Trenton,  7  Yroom 
(36  N.  J.  L.),  499,  503.  Instances  where 
an. ordinance  uku  held  essential.  State  w. 
Bayonne  (grading  street),  6  Yroom  (35 
N.  J.  L.),  335 ;  Ib.  205 ;  Cross  v.  Morris- 
town  (alteration  of  width  of  street  and 
sidewalk),  3  C.  £.  Green  (N.  J.),  305  ; 
State  V.  Bergen  (appointment  of  commis- 
sioners to  aiisess  damages),  4  Yroom  (38 
N.  J.  L.),  39,  72 ;  Paterson  v.  Bamet,  46 
N.  J.  L.  (17  Yroom)  62  ;  anU,  sec.  258» 
note  ;  sec.  270,  note. 

Mode  of  Exercising  Power.  —  Where 
the  power  to  do  certain  acts  or  pass  cer- 
tain ordinances  is  conferred  upon  the 
council,  but  the  particular  mode  of  exer- 
cising the  power  is  not  prescribed,  this 
may  be  done  by  ordinance,  and  any  mode 
may  be  adopted  which  does  not  infringe 
the  charter  or  general  law  of  the  land. 
Thus,  for  example,  power  was  given  to  a 
city  "to  levy  and  collect  a  special  tax," 
not  specifying  the  mode  of  collection. 
Held,  that  an  ordinance  requiring  the 
mayor  to  enforce  the  collection  of  the  tax 
by  suit  in  the  nature  of  an  action  for 
debt,  was  valid,  as  it  did  not  violate  the 
charter  or  the  general  law.  Cincinnati  v. 
Gwynne,  10  Ohio,  192  ;  Markle  v,  Akron, 
14  Ohio,  586  (1846).  Prescribed  mode 
essential.  Cross  v,  Morristown,  18  N.  J. 
Eq.  805  ;  Anderson  t7.  O'Conner,  98  Ind. 
168  ;  post,  chap.  xix. 

1  Perdue  v.  Ellis,  18  Ga.  586  (1855)  ; 
St  Paul  V.  Coulter,  12  Minn.  41  (1866)  ; 
Commonwealth  v.  Duqnet,  2  Yeates  ( Pa. ), 
493  ;  Hill  v.  Decatur,  22  Ga.  203  ;  State 
V.  Clark,  8  Post  (28  N.  H.)  176  (1854)  ; 
Milne  v.  Davidson,  5  Martin,  n.  s.  (liS.) 
586 ;  Markle  v.  Akron,  14  Ohio,  586,  590 
(1846);  Mayor,  &c  v.  Morgan,  7  Martin, 
N.  8.  (La.)  Irper  Martin,  J.  ;  Trigally 
V.  Memphis,  6  Coldw.  (Tenn.)  382  (1869); 
Metcalf  V.  St  Louis,  11  Mo.  103  (1847). 
That  faeh  a  power  may  be  delegated  to 
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priate  sanctions,  which,  when  authorized,  have  the  force,  in  favor  of 
the  municipality  and  against  persons  bound  thereby,  of  laws  passed 
by  the  legislature  of  the  State.^    A  penalty  imposed  by  an  ordinance 

municipal  corporations  is  admitted  even  was  intended  to  be  a  delegation  of  legisla- 
in  those  States  which  deny  the  validity  of  tive  power,  and  that,  while  the  principle  of 
what  are  known  as  Local  Option  Laws,  local  government  authorizes  the  grant  of 
Wall,  In  re,  48  Cal.  279  (1874);  8.  c.  17  limited  powers  of  local  legislation  to  ma* 
Am.  Rep.  425  ;  ante,  sec  44,  note ;  Gloy-  nicipalities,    the  power  of  general  State 
ersville  v,  Howell  (local  option  as  to  sale  legislation  cannot  be  so  delegated.     See 
of  intoxicating  liquors),    70   N.   Y.   287  also  Bowles  v.  LandafT,  59  N.  H.  164,  and 
(1877);  Gilbert  Elevated  Railway  Co.,  In  Gould  v.  Raymond,  lb.  260.   Council  may 
re,  70  N.  Y.   361  (1877);  Covington  v,  order  sewer  to  be  built  by  a  committee. 
East  St.  Louis,  78  lU.  548  (1875).     In  Collins  v.  Holyoke,  146  Mass.  298  (1888). 
Strauss  V.  Pontiac,  40  III.  301  (1866),  the  See  Dorey  v,  Boston,  lb,  336,  389,  and 
Supreme  Court  held  that  a  provision  in  cases.     Ante,  sees.  97,  289. 
a  town  charter  forbidding  any  person  to         ^  Heland  v.  Lowell,  8  AUen  (Mass.), 
do  a  certain  act,    fixing  the  amount  of  407  (1862);  Brick  Presb.  Church  v.  City, 
fine  and  prescribing  the  penalty,  was  a  &c.,   5   Cow.    538  ;  St.   Louis  v.  Boffin- 
complete  enactment  of  itself;  that  an  or-  ger,  19  Mo.  13,  15,  per  OambU,  J.;  St 
dinance  to  the  same  effect  was  void;  and  Louis  v.  Bank,  49  Mo.  574  ;  Jones  v.  Ins. 
that  a  party  could   be  prosecuted  only  Co.,  2  Daly  (N.  Y.),  807 ;  McDerroott  f. 
under  the  charter,  and  not  under  the  or-  Board  of  Police,  5  Abb.  Pr.  (N.  Y.)  42S 
dinance.    In  view  of  the  general  authority  (1857);   Mason  v.  Shawneetown,  77  lU. 
given  in  the  same  charter  to  make  all  533  (1875);  Des  Moines  Gas  Co.  v.  Dei 
ordinances  necessary  to  carry  into  effect  Moines  (city  of),  44  Iowa,  508  ;  s.  c.  S4 
the  powers  granted  in  the  charter,  the  Am.  Rep.  756,  citing  text;  State  r.  Tnron, 
correctness  of  this  decision  may  admit  of  89  Conn.  183  (1872);  Indianapolis  v.  In- 
fair  debate,  although  it  is  undoubtedly  dianapolis  Gas  Co.,  66  Ind.  896,   citing 
true  that  no  ordinance  is  necessary  where  text ;  Bearden  t7.   Madison,  78  Ga.  184 ; 
the  prohibition  in  the  charter  is  com-  St.  Johnsbury  v.  Thompson,  59  Vt.  300 ; 
plete,  the  penalty  fixed,  and  the  remedy  Starr  v.  Burlington,  45  Iowa,  87.    A  citj 
prescribed.     Ashton  v.  Ellsworth,  48  III.  council  is  "  a  miniature  general  assemblji 
299.  and  their  authorized  ordinances  havetb* 
The  subject  of  the  poiner  of  the  legisla*  force  of  laws  passed  by  the  legislature  of 
ture  to  delegate  the  legislative  function  to  the  State."    Per  Scott,  J.,  Taylor  v.  Cl^ 
municipalities  was  considered  in  an  able  ondelet  (forfeiture  clause  in  least),  22  Mo. 
opinion  by  Chief  Justice  Doe,  in  State,  105  (1855);  St.  Louis  v.  Foster,  52  Ma 
«rc;.  V.Hayes,  61  N.H.  264,  314(1881),  513   (1873).      In   Hopkins  r.   Mayor  of 
in  which  he  reviews  the  authorities  in  ex-  Swansea,  4  M.  &  W.  621,  640,  Lord  A^ 
tenso.     The  facts,  briefly  stated,  were  that  ger  said  :  "The  by-law  has  the  same  effect 
the  legislature  had  submitted  a  proposition  within  its  limits,  and  with  respect  to  tin 
as  to  whether  an  act  authorizing  share*  persons  upon  whem  it  lawfully  operate^ 
holders  in  corporations  to  cast  all  their  as  an  act  of  parliament  has  upon  the  sob- 
votes  for  one  candidate  for  director  or  to  jects  at  large."     Valid  ordinances  of  co^ 
distribute  them  among  two  or  more  candi-  porations  are  as  binding  on  the  corpontois 
dates,  should  become  a  law,  to  the  vote  of  and  inhabitants  of  the  place  as  the  general 
the  people  of  the  State,  voting  in  their  laws  of  the  State  upon   the  citizens  st 
several  towns  and  wards.      The  election  large.     Milne  v.  Davidson,  5  Martin  K-  ^ 
having  been  held  and  the  law  having  been  (La.)  586.     And  therefore  it  has  been 
declared  adopted  and  put  into  effect,  the  held  that  contracts  between  the  inhtbitsnts 
validity  of  the  proceeding  was  tested  by  of  a  city,  in  violation  of  the  express  pr^ 
quo  warranto  proceedings  against  one  who  ions  of  a  valid  ordinanct  of  a  maniap*! 
had  been  declared  elected  a  director  of  a  corporation,  are  illegal,  and  cannot  bo  ^* 
railroad  company.    It  was  held  that  the  act  forced.    Milne  v,  Davidaon  (leaae  of  hons* 
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ordinances;  by  what  body  enacted. 
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authorized  by  the  legislature  for  the  doing  of  certain  specified  acts 
amounts  to  a  prohibition,  and  the  prohibited  acts  become  thereby 
unlawful^ 


§  309  (246).  Ordinances  must  be  adopted  by  Proper  Body  and  in 
the  Presoribed  Mode. —  Ordinances  being  among  the  most  important 
and  solemn  acts  of  a  corporation,  it  is  essential  to  their  validity  that 
they  shall  be  adopted  by  the  proper  body,  duly  assembled,  and  in  the 
manner  prescribed  by  the  charter.*    What  is  necessary  to  constitute 


for  priyate  hospital),  5  Martin,  supra 
(1827);  Heland  v.  Lowell,  3  Allen  (Mass.), 
407  (1867);  but  compare  Baker  v.  Port- 
land, 58  Me.  199  ;  R.  c.  10  Am.  Law  Reg. 
(n.  s.)  559,  and  see  Jndge  JUdfielcTs 
note.  And  see  also  Heeny  v.  Spragae,  11 
R.  L  456  (1877);  s.  c.  23  Am.  Rep.  502, 
holding  that  no  private  action  for  dama- 
ges impliedly  exists  in  favor  of  a  person 
injured  by  a  breach  of  duty  imposed  by  a 
municipal  by-law  against  the  person  who 
violated  the  by-law.  A  distinction  be- 
tween by-laws  and  statutes  suggested  anid 
discussed  by  Dur/ee,  C.  J. ;  see  Johnson  v, 
Simonton,  43  Cal.  242  (1872).  The  courts 
vnll  not  enjoin  the  passage  of  unauthorized 
ordinances,  and  wiU  ordinarily  act  only 
when  steps  are  taken  to  make  them  avail- 
able. Chicago  V,  Evans,  24  111.  52  (1860); 
Smith  V.  McCarthy,  56  Pa.  St.  359 ;  Des 
Moines  Gas  Co.  v.  Des  Moines  (city  of),  44 
Iowa,  505  (1870);  a.  c.  24  Am.  I^p.  756, 
distinguishing  Davis  v.  Mayor,  14  N.  T. 
606  ;  People  v.  Sturtevant,  9  N.  Y.  268. 
Ante,  sec.  197,  note ;  post,  chap.  zxiL 
But  if  a  party  is  injuriously  affected  by  an 
ordinance,  he  may  have  its  validity  judi- 
cially determined  before  it  is  attempted  to 
be  executed.  State  v.  Paterson,  84  N.  J. 
I  AW,  163 ;  State  ^v.  Jersey  City,  lb,  31, 
890  (1870).  But' see  Sheridan  v.  Colvin, 
78  111.  237. 

The  jurisdiction  of  every  council  is  not 
only  to  be  confin^  to  the  municipality 
the  council  represents,  but  is  to  be  exer- 
cised, when  not  otherwise  provided  for, 
by  by-law.  When  a  corporation  is  duly 
erected,  the  law  tacitly  annexes  to  it  the 
power  of  making  by-laws  or  private  stat- 
utes. This  power  is  included  in  every  act 
of  incorporation  ;  for,  as  is  quaintly  ob- 
served by  Blackstone,  "  as  natural  reason 
is  giTen  to  the  natural  body  for  the  gov- 


erning it,  so  by-laws  or  statutes  are  a  sort 
of  political  reason  to  govern  the  body 
politic."  1  Bl.  Com.  476.  Though  the 
power  to  make  by-laws  is  unquestionably 
an  incident  of  every  corporation,  it  is 
rarely  left  to  implication  ;  but  is  usually, 
as  in  the  present  case,  conferred  by  the 
express  terms  of  the  act  of  parliament.  A 
by-law  is  a  rule  obligatory  over  a  particu- 
lar district,  not  being  at  variance  with  the 
general  laws,  and  being  reasonably  adapted, 
to  the  purposes  of  the  corporation.  Gosling 
V.  Veley  et  aL,  19  L.  J.  (n.  s.)  Q.  B.  135. 
Hopkins  v.  Swansea,  4  M.  &  W.  621  ;  The 
Queen  v.  Osier,  82  Upper  Can.  Q.  B.  324. 
The  courts  upon  general  principles  recog- 
nize judicially  what  municipal  councils  are 
competent  to  do,  and  hold  that  it  is  not 
necessary  for  them  to  recite  in  a  by-law 
all  that  is  requisite  to  show  that  they 
have  proceeded  regularly  in  passing  it. 
Grierson  v.  Ontario,  9  Upper  Can.  Q.  B. 
623  ;  Fisher  v.  Vaughan,  10  Upper  Can. 
Q.  B.  492  ;  The  King  v.  Harrison,  3  Burr. 
1328  ;  Methodist  Prot.  Church  v.  Balti- 
more, 6  Gill  (Md.),  394;  Stuyvesant  v. 
New  York,  7  Cow.  (N.  Y.)  588  ;  Harr. 
Munic.  Manual,  4th  ed. 

^  Johnson  v.  Simonton  (swill  milk  or- 
dinance of  San  Francisco),  43  Cal.  242 
(1872).  Thus  a  city  onlinance,  duly  au- 
thorized, imposing  a  penalty  for  feeding 
distillery  slops  to  cows,  and  also  for  vend- 
ing the  milk  of  cows  so  fed,  amounts  to 
an  authoritative  prohibition  in  both  re- 
spects ;  and  the  acts  thus  prohibited  are 
illegal.     lb. 

The  code  of  Iowa  (sec.  489),  requires 
that  *'no  ordinance  shall  contain  more 
than  one  subject,  which  shall  be  clearly 
expressed  in  its  title,**  Under  it  an  ordi- 
nance entitled  **  Regulating  the  use  and 
sale  of  intoxicating  liquors  "  was  declared 
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a  valid  corporate  meeting,  and  the  manner  of  performing  valid  oor- 
porate  acts,  are  subjects  treated  of  in  another  chapter.^  When  the 
mode  of  enacting  ordinan/^es  is  prescribed,  it  must  be  pursued. 
Thus,  if  the  charter  provides  that  no  by-law  shall  be  passed  unless 
introduced  at  a  previous  regular  meeting,  this  is  a  restriction  on  the 
power,  and  must  be  observed;  and,  accordingly,  an  ordinance  for 
opening  a  street  was  adjudged  void,  on  the  ground  that  the  name  of 
one  of  the  commissioners  was  changed  without  laying  the  ordinance 
over  until  another  meeting.^    So  where  by  the  charter  the  mayor  is 

▼oid,  its  subject  being  entirely  prohibUory.  recovery  of  aaseasments  providBd  for  by 

Town  of  Cantril  V.  Sainer,  59  Iowa,  26.  See  them.    Jennings  v.  Fisber,  103  Ind.  11^ 

abo  Dempsey  v.  Burlington,  66  Iowa,  687.  overruling  Ligonier  v.  Ackerman,  46  Ind. 

There  ia  a  similar  statutory  provision  in  552,  and  Pratt  v,  Luther,  45  Ind.  250. 

Kansas.    Smith  v.  Emporia,  27  Kan.  528 ;  Where  the  statute  authorized  an  ordioio^ 

Stebbins  v,  Mayer,  3S  Kjsjx,  573.     See,  prohibiting  the  erection  of  wooden  build- 

ante,  sees.  51,  270-287.  ings  in  any  block,  upon  the  petUum  rf 

^  AiUe,  chap.  x.  two-thirds  of  the  property  owners  tbenoa, 

'  State  V.  Bergen,  38  N.  J.  Law,  39  an  ordinance  adopted  without  a  petitios 

(1868),  distinguished  from  State  v.  Jersey  being  iirst  made  was  dsclaied  void.    Da 

City,  2  Dutch.  (N.  J.)  448,  where  the  vari-  Moines  v,  Gilchrist,  67  Iowa,  210;  compm 

ance  was  immaterial.      New   Orleans  «.  Keokuk  v,  Scroggs,  39  Iowa,  447.    Wlififb 

Brooks,   86   La.    An.    641  ;    Danville  r.  under  a  rule  of  a  city  council,  a  conncQ* 

Shelton,  76  Va.  825.     See  as  to  constitu-  man  was  not  allowed  to  vote  upon  qoei* 

tional  requirement  that  bills  shall  be  read  tions  in  which  he  was  directly  interested, 

on  successive  days  before  their  passage,  an  ordinance  passed  by  the  lowest  number 

Cooley  Const.  Lim.  139,  and  cases  there  necessary,  of  which  one  vote  was  cast  If 

cited.    Construction  of  similar  restriction  an  interested  councilman,  was  declared  in* 

requiring  previous  publication.    Douglass,  valid.    Buffington  Wheel  Co.  v.  Bumhso, 

In  re,  46  N.  Y.  42  ;  N.  Y.  &c.  School,  In  60  Iowa,  493.  By  the  Iowa  code,  sec 489,  tt 

re,  47  N.  Y.  556  ;  Dubuque  t;.  Wooton,  28  ordinance  containing  more  than  one  saijed 

Iowa,  571>    Where  a  statute  requires  that  is  void.     Under  this  clause  an  ordinsneeb 

no  vote  shall  be  taken  upon  an  assessment  the  first  section  of  which  vacated  an  slleyi 

ordinance  or  resolution  until  it  has  been  and  the  second  granted  the  vacated  Isod 

j)ublished  three  days,  a  resolution  passed  to  a  private  i^erson,  waa  held  to  be  vali^ 

without  such  prior  publication  was  held  its  purpose  being  to  transfer  the  titU 

illegal,  and  the  assessment  founded  upon  Dempsey  v.  Burlington,   66  Iowa,  687. 

it  void.    Addison  Smith,   In  re,  52  N.  Where  the  law  required  the  rtading  ^ 

Y.   526.     The   provision   is   held   to   be  ^  ordinance  on  three  different  days,  tht 

mandatory.    Phillips,  In  re,  60  N.  Y.  16  ;  fact  that  the  third  reading  was  after  tk 

Little,  In  re,  60  N.  Y.  343  ;  Anderson,  In  annual  election  and  entrance  upon  oAei 

re,  60  N.  Y.  457  ;   Douglass,  In  re,  46  of  a  new  mayor  and  four  new  aldenui^ 

N.  Y.  42  ;  State  v.  Hoboken,  38  X.  J.  L.  was  held  to  be  a  sufficient  oomplianoe  with 

110  ;  Stete  v.  Smith,  22  Minn.  218.    Un-  it.     McOraw  v,  Whitron,  69  Iowa,  S48. 

der  a  provision  that  no  act  or  ordinance  of  The  readings  may  be*  at   ''adjourned* 

any  board  of  trustees  of  a  town  should  be  meetings  ;  three  general  moetings  of  tli 

valid  until  the  certificates  of  their  election  council  are  not  intended.     Catoomp  & 

should  be  filed,  the  filing  to  be  within  ten  Utt,  60  Iowa,  156.     Where  the  minntM  ^ 

days  after  the  election,  it  was  held  that  of  the  council  showed  the  adoption  of  s  * 

the  effect  of  filing  the  certificates  a  year  or  motion  to  reduce  certain  lioensei^  and  stated 

more  after  the  election  was  to  legalize  and  that  "the  mayor  was  instructed  to  prepin 

validate  ordinances  previously  made  for  an  ordinance  covering  aaid  changeey"  ^ 

ftreet  improveiuvnts,  and  to  authorize  the  was  held,  on  an  tppUcation  for  a  mmt 
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part  of  the  lavHtnahing  poweTy  his  concurrence  in  legislative  action 
is  essential  to  its  validity.^  Municipal  ordinances,  otherwise  valid, 
may,  like  an  act  of  the  legislature,  be  adopted  to  take  effect  in  future 
and  upon  the  happening  of  a  contingent  event.^  The  ordaining  claiiae 
of  an  ordinance  has  been  held,  under  the  circumstances  stated  in  the 
note,  not  to  be  essential  to  its  validity,  although  the  charter  contains 
a  provision  requiring  such  a  clause  and  prescribing  the  form,  the 
court  considering  the  provision  to  be  directory  only  * 

§  310  (247).  Xhrldenoa  of  Adoi>tion  of  Ordinanoes. — In  the  absence 
of  required  record  evidence  of  the  passage  of  an  ordinance,  it  is  not 

damus  to  compel  the  issue  of  a  license  at  Municipal    corporations,    however,    may 

the  reduced  rate,  that  the  record  did  not  become  liable  as  wrong-doers  for  things 

show  a  complete  legislative  act,  and  that  done  by  direction  of  the  councils  without 

the  resolution  did  not  eifect  a  change  in  by-laws.     Croft  v.  Peterborough,  5  Upper 

the  rate  of  license.     Jones  t7.  McAlpine,  Can.  C.  P.  85  ;  Nevill  v,  Ross,  22  Upper 

64  Ala.  611.  Can.  C.  P.  487  ;  Darby  v.  Crowland,  88 

I  Saxton  V.  Beach,  50  Mo.  488  (1872) ;  Upper  Can.  Q.  B.  388  ;  Lewis  v.  City  of 
Saxton  V,  St.  Joseph,  60  Mo.  153  (1875)  ;  Toronto,  39  Upper  Can.  Q.  B.  843.  The 
therefore  a  resolution  without  the  mayor's  power  to  make  by-laws  or  ordinances 
signature  ordering  local  improvements  is  a  necessarily  supposes  the  power  to  enforce 
nullity.  lb, ;  Irvin  v.  Devors,  65  Mo.  625  them  by  pecuniary  penalties,  competent 
(1877).  The  act  of  a  mayor  in  announcing  and  proportionable  to  the  offence.  In  con- 
that  a  motion  is  lost  does  not  amount  to  struing  a  by-law,  &c.,  the  court  will  look 
an  adjudication,  so  as  to  prevent  its  being  at  the  whole  of  it,  to  ascertain  its  meaning, 
attacked  collaterally.  Chariton  v.  Holli-  and  construe  one  part  with  another  or  other 
day,  60  Iowa,  891.     AnU,  sec.  272  el  uq,  parts,  so  as,  if  possible,  to  give  full  effect 

*  Baltimore  v.  Clunet,  23  Md.  449  to  the  whole.  Cameron  and  East  Nissouri, 
(1865)  ;  Northern  C.  R.  Co.  v,  Baltimore,  In  re,  18  Upper  Can.  Q.  B.  190. 
21  Md.  93  (1868)  ;  State  v.  Kirkley,  29  *  St.  Louis  v,  Foster,  52  Mo.  513 
Md.  85  (1868)  ;  ante,  sec.  44.  See  Troy  (1873).  The  Supreme  Court  of  MissouH 
V.  Atchison,  &c.  Railroad  Co.,  18  Kan.  70  having  decided  in  the  Pacific  Railroad  v, 
(1874);  a)i2«,  sec.  800,  note.  Another  com-  Grovernor,  23  Mo.  858,  and  Cape  Girar- 
mon  but  erroneous  belief  is,  that  a  muni-  deau  v.  Riley,  52  Mo.  424,  that  the  validity 
cipal  council  can  by  order  or  resolution  do  of  a  statute,  duly  authenticated,  could 
that  which,  if  done  through  a  by-law  or  not  be  impeached  by  showing  a  departure 
ordinance,  would  be  illegal.  This  it  can-  from  the  forms  prescribed  in  the  Consti- 
not  do.  No  municipal  council  can  do  that  tution  in  the  passage  of  laws,  applied  the 
informally  which  it  has  no  power  to  do  same  principle  to  the  passage  of  ordi- 
directly  and  formally.  Daniels  v.  Bur-  nances.  Therefore,  although  the  charter 
ford,  10  Upper  Can.  Q.  B.  478.  A  by-law,  required  that  the  style  of  ordinances  shall 
Older,  or  resolution  which  revives  an  illegal  be,  "  Be  it  ordained,"  &c.,  yet  this  is  di- 
by-law  is  of  course  itself  illegal.  Canada  rectory;  and  omitting  the  enacting  clause, 
Co.  V.  Oxford,  9  U{)per  Can.  Q.  B.  567.  An  or  using  an  imperfect  enacting  clause  does 
order  or  resolution  duly  signed  and  sealed  not  invalidate  the  ordinance.  St  Louis  v. 
18  virtually  a  by-law  or  ordinance,  but  Foster,  supra.  To  same  effect.  People  v. 
many  orders  and  resolutions  pass  by  mere  Murray,  67  Mich.  396.  As  to  the  con- 
vote,  without  being  thus  authenticated,  flicting  decisions  in  respect  to  whether  the 
The  municipal  rules  of  proceeding  gen-  forms  prescribed  in  Constitutions  to  be 
•rally  require  more  formal  steps  to  be  observed  in  the  enactment  of  laws  are 
taken,  in  passing  a  by-law  or  ordinance,  imperative  or  directory  only,  see  Cooley 
than  in  adopting  an  order  or  resolution.  Const  lim.  ebap.  vL 
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competent,  except  possibly  under  peculiar  circumstances,  to  establish 
its  adoption  by  extrinsic  testimony ;  ^  but  where  unanimity  is  neces- 
sary to  legal  authority  to  make  an  order,  and  an  order  is  entered,  it 
¥rill  be  presumed,  when  the  contrary  does  not  appear^  that  it  was 
made  with  the  required  unanimity.' 

§  311.    Motives  for  adopting  Ordinances  not  subject  to  JndidiU 
Inquiry.  —  It  is  well  settled  that  tke  judicial  branch  of  the  govern- 
merit  cannot  institute  an  inquiry  into  the  motives  of  the  legislative 
department  in  the  enactment  of  laws.     Such  an  inquiry  would  not 
only  be  impracticable  in  most  cases,  but  the  assumption  and  exer- 
cise of  such  a  power  would  result  in  subordinating  the  l^islature  to 
the  courts.^    In  analogy  to  this  rule  it  is  doubtless  true  that  the 
courts  will  not,  in  general,  inquire  into  the  motives  of  the  council  in 
passing  ordinances.^    But,  it  would  be  disastrous,  as  we  think,  to 
apply  the  analogy  to  its  full  extent     Municipal  bodies,  like  the 
directories  of  private  corporations,  have  too  often  shown  themselves 
capable  of  using  their  powers  fraudulently,  for  their  own  advantage 
or  to  the  injury  of  others.     We  suppose  it  to  be  a  sound  proposition 
that  their^acts,  whether  in  the  form  of  resolutions  or  ordinances,  way 
he  impeached  for  fravd  at  the  instance  of  persons  injured  thereby. 

§  312  (248).  Same  subject.  —  Accordingly,  in  Ohio,  in  a  case 
where  the  legislature  chartered  a  gas  company,  reserving  the  power 
of  control,  and  subsequently  empowered  the  city  council  to  regulate 
the  price  of  gas,  the  court  considered  the  intention  to  be  to  limit  the 

1  CoyiDgton  v.  Ludlow,  1  Met  (Ey.)  120  ;  tTi/m,  sec.  834.    Where  a  record  ii 

295   (1858).     See  anUf   sees.   297,   300,  silent  as  to  proceedings  required  by  Uw  to 

note,  304,  note  ;  post,  sec.  385.  to  be  taken,  —  as  that  the  yeas  and  Da]rS 

*  Lexington  r.  Ueadley,  5  Bush  (Ky.),  shall  be  called,  — no  presumption  va» 

508  (1869)  ;  Covington  v.  Boyle,  6  Bush  that  other  proceedings  than  those  men- 

(Ky.),   204   (1869);   McCormick  v.  Bay  tioned  in  the  record  took  place.    Traoeyv. 

City,  23  Mich.  457  (1871)  ;  see  Steckert  The  People,  6  Col.  151. 
V.  East  Saginaw,  22  Mich.  104  ;  posi^  sec.         *  Cooley  Const.  Lim.  186,  187,  when 

800.    The  final  action  of  a  city  council,  or  many  of  the  cases  are  collected, 
other  deliberative  body,  on  any  measure,         ^  Freeport  t7.  Marks,  59  Pa.  St  253; 

is  shown  by  its  adjournment  thereon,  the  Buell  v.  Ball,  20  Iowa,  282  (collateral  ac* 

public  promulgation  of  its  action,  or  sub-  tlon  between  third  persons).      It  being 

sequent  proceedings  inconsistent  with  a  well  settled  that  the  courts  may  decide 

purpose  to  review.    State  v.  Van  Buskirk,  upon  the  reasonableness   of  ordinanoei, 

40  N.  J.  L.  463.     In  Illinois  a  book  or  they  will  in  general  judge  of  these,  what* 

pamphlet  containing  the  ordinances  of  a  ever  their  purpose,  by  consideriDg  tkeir 

municipal  corporation  and  purporting  to  nature  and  effect,  rather  than  by  iDstitut* 

be  published  by  its  authority,  is  evidence  ing  an  inquiry  into  the  motives  of  the 

of  the  passage  and  contents  of  the  ordi-  members  of  the  council ;  although  vbere 

nances  contained  in  it,  and  of  their  legal  the  latter  is  material  and  relevant,  it  nu5 

publication.     Lindsay  v.  Chicago,  115  IlL  in  the  author's  judgment  be  done. 
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company  to  a  fair  and  reasonable  price,  and  that  it  must  be  fairly 
exercised ;  and,  if,  in  the  colorable  exercise  of  the  power,  a  majority 
of  the  members,  for  a  fraudulent  purpose,  combined  to  fix  the  price 
at  a  rate  at  which  they  knew  it  could  not  be  made  and  sold  without 
loss,  their  action  would  not  bind  the  company,  and  in  such  a  case, 
their  good  faith,  it  was  held,  might  be  inquired  into.^ 

§  313.  Iiegislative  Officers  are  not  personally  liaUe  for  Adoption 
of  Ordinances.  —  Where  the  officers  of  a  municipal  corporation  are 
invested  with  legislative  powers,  they  are  of  course  exempt  from 
individual  liability  for  the  passage  of  any  ordinance  within  their 
authority,  and  their  motives  in  reference  thereto  will  not  be  in- 
quired into ;  nor  are  they  individually  liable  for  the  passage  of  any 
ordinance  not  authorized  by  their  powers;  for  such  ordinance  is 
void,  and  need  not  be  obeyed.^ 

§  314  (249).  Duration  and  Repeal  of  Ordinances.  —  Since  a  valid 
by-law  never  becomes  obsolete,  it  remains  in  force  until  repealed  by 
the  legislature  or  the  corporation.  The  power  to  make  includes  the 
power  to  repeal  without  reference  to  the  people  of  the  municipality.^ 
The  repeal  cannot  operate  retrospectively  to  impair  private  rights 
vested  under  it*    Therefore;  the  legislature,  having  authorized  a 

^  State  V.  Cincinnati  Gbh  Company,  18  Railway  Co.  and  North  Cayuga,  In  re,  23 
Ohio  St.  262  (1868),  distinguishtnl  from  Upptr  Can.  C.  P.  28  ;  Bloomer  v.  Stolley, 
Fletcher  v.  Peck,  6  Cranch,  87  ;  Bank  v.  5  McLean,  158 ;  Santo  et  al.  v.  State  of 
United  States,  1  G.  Greene  (Iowa),  553.  Iowa,  2  Iowa,  165;  Bank  of  Chenango  v. 
The  courts  will  not  iiuiuire,  even  on  the  Brown,  26  N.  Y.  467  ;  Kice  t;.  Foster,  4 
complaint  of  the  State,  into  the  motives  Harring.  (Del.)  479  ;  The  People  v.  Col- 
which  governed  members  of  the  legisk-  lins,  3  Mich.  347 ;  Welch  v.  Bowen,  103 
tore  in  the  enactment  of  a  kw,  or  allow  Ind.  252  ;  Greeley  v.  Jacksonville,  17  Fla. 
to  be  shown,  for  the  purpose  of  defeat-  174.  In  re  Mollie  Hall,  10  Neb.  537,. 
ing  the  operation  of  the  law,  that  it  was  where  an  ordinance  to  suppress  houses  of 
passed  by  fraud,  corruption,  and  bribery  prostitution,  passed  under  the  authority  of 
of  the  members.  Wright  v.  Defrees,  8  the  general  incorporation  law,  was  held 
Ind.  298  ;  followed,  McCulloch  v.  State,  not  to  be  repealed  by  the  adoption  of  a 
11  Ind.  424,  431  (1858)  ;  8.  p.  Sunbury,  new  incorporation  law  by  the  legislature, 
&c  Railroad  Co.  v.  Cooper,  7  Am.  Law  containing  authority  for  cities  to  "re- 
Keg.  158(1858);  Cooley  Const.  LiuL  135,  strain,  prohibit,  and  suppress  "such  houses, 
136,  186,  208.  and  expressly  repealing  the  old  law. 

*  Jones  V,  Loving,  55  Miss.  109  ;  Paine         A  provision  in  an  ordinance  which  is 

V.  Boston,  124  Mass.    486 ;   Freeport  v,  plainly  repugnant  to  an  ordinance  previ- 

Marks,  59  Pa.  257  ;  Baker  v.  State,  27  ously  adopted  repeals  the  latter  ordinance 

Ind.  485  ;  Commissioners  v.  Ducket,  20  to  the  extent  of  the  conflict  between  them. 

Md.  468  ;  Weaver  v,  Devendorf,  3  Denio  Ex  parU  Wolf,  14  Neb.  24  ;  Burlington  v. 

(N.  Y.),  117  ;  Pike  v.  Megoun,  44  Mo.  Estlow,  43  N.  J.  L.  13. 
491.  4  itex  V.  Ashwell,  12  East,  22  ;  3  Term 

»  Kansas  City  v.  White,  69  Mo.  261 ;  K.  198 ;  The  King  v.  Bird,  13  East,  379  ; 

The  King  v.  Ashwell,  12  East,  22  ;  The  Terre  Haute  v.  Lake,  43  Ind.  480  (1873)  ; 

King  V.  Bird,  13  East,  367  ;  Great  Western  SUte  v.  City  Clerk,  &c.,  7  Ohio  St.  355  ; 
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leligioua  corporation  to  establish  a  cemetery  within  the  limits  of 
a  city,  on  obtaining  the  consent  of  the  city,  and  such  consent  having 
been  given,  the  city  authorities  cannot,  after  their  consent  has  been 
acted  upon,  repeal  the  i-esolutions  giving  it,  and  enjoin  the  religious 
corporation  from  the  use  of  the  cemetery,  unless,  indeed,  it  is  shown 
to  be  an  actual  nuisance,  detrimental  to  the  health  of  the  city,  in 
which  case  its  police  and  governmental  powers  might  doubtless  be 
exercised.*         ^ 

§  315   (250).     Mode  of  oonf erring  the  Power;   Constmotion  of 
Grants  of  Authority.  —  Municipal  charters,  or  incorporating  acts,  are 
sometimes  silent  as  to  the  power  to  pass  by-laws  or  ordinances ;  and 
where  this  is  the  case,  the  municipal  body  has  the  power,  incidental 
to  all  corporations,  to  enact  appropriate  by-laws,*    Occasionally,  the 
charter  or  incorporating  act,  without  any  specific  enumeration  d 
the  purposes  for  which  by-laws  may  be  made,  contains  a  general 
and  comprehensive  grant  of  power  to  pass  all  such  as  may  seem 
necessary  to  the  well-being  and  good  order  of  the  place.    More 
frequently,  however,  the  charter  or  incorporating  act  authorizes  the 
enactment  of  by-laws  in  certain  specified  cases,  and  for  certain  pu> 
poses;  and  after  this  specific  enumeration  a  general  provision  is 
added,  that  the  corporation  may  make  any  other  by-laws  or  regula- 
tions necessary  to  its  welfare,  good  order,  &c,  not  inconsistent  with 

Stoddard  v.  Gilnian,  22  Vt.  568  ;  Pond  o.  Church,  10  La.  An.  431  ;  artU,  sec.  97. 

Negiis,  3  Mass.  230  ;  anUf  chap.  x. ;  State  The  repeal  of  an  ordinance  puts  antHdto 

V.  Graves,  19  Md.  351  (1862);  Bigelow  v.  a  pending  prosecution  under  the  repealed 

Hllhnan,  37  Me.  52  ;  Reiff  v.  Conner,  5  ordinance,  unless  there  be  a  saving  claose. 

Eng.  (10  Ark.)  241  ;  Road,  In  re,  17  Pa.  The  contrary  rule  as  to  State  statutes  held 

St  71,  75  ;  Nelson  v.  St.  Martin's  Parish,  not  to  apply  to  by-laws  or  ordinaoeea 

111  U.  S.  716;  Louisiana  o.  Pillsbury,  Nay  lor  v.  Galesburg,  66  lU.  285  (1870); 

105  U.  S.  278  ;  Cape  May  k  S.  L.  R.  R.  Kansas  City  v.  Clark,  68  Mo.  588  ;  Barton 

Co.  V.  Cape  May,  35  N.  J.  £q.  419  ;  Peo-  v,  Gadsden,  79  Ala.  495,  which  alsoholdi 

pie  V.  O'Brien,  111  N.  Y.  1  (1888);  Cun-  that  an  ordinance  prohibiting  the  sale  of 

ningham  i\  Almonte,  21  Upper  Can.  C.  liquor  under  a  penalty  is  repf^ed  byai 

P.  459 ;  Great  Western  R.  Co.,  &c.,  In  re,  ordinance  prohibiting  such  sale  withonta 

23  U.  C.  C.  P.  28.    An  act  changing  an  license,  because  of  inoonaistency  and  ra- 

incorporated  town  into  a  city  does  not  of  pugnancy.      The  fact  that  an  ordinanM 

itself  repeal  pre-existing  ordinances.     Per  directing  a  certain  street  improvement  to 

Strong,  J.,  Erie  Academy  Trus.  v.  Erie,  be  made  was  repealed,  held,  to  be  conclu- 

31  Pa.  St.  515  (1858);  ante,  sec.  85,  noteu  sive  in  favor  of  a  perpetual  injunefeioD, 

Subsequent  oonstUutumal  provision  or  le-  restraining  the  contractor  or  the  city  firoa 

gislative  enactment,  in  conflict  with  existing  proceeding.     Eaime  v.  Harty,  4  Ma  Apj^ 

by-laws,  renders  the  latter  void.     Mobile  857. 

V.  Dargan,  45  Ala.  310  (1871).  >  A  Coal-FIoat  v.   Jeffersonville,  M^ 

^  New  Orleans  v,  St.  Louis  Church,  11  Ind.  15,  citing  the  text.    Supra,  sec.  80^ 

La.  An.  244  (1856),  distinguished  from  note.    Chamberlain  v.  EvunsviUe,  77  Ifi<l' 

Brick  Presb.    Church  v.  Mayor,  5  Cow.  542. 
(N.    Y.)    538;     Musgrove    v.   Catholic 
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the  Constitution  or  laws  of  the  State.  This  difiference  is  essential 
to  be  observed,  for  the  power  which  the  corporation  would  possess 
under  what  may,  for  convenience,  be  termed  "  the  general  welfare 
clause,"  if  it  stood  alone,  may  be  limited,  qualified,  or,  wlien  such 
intent  is  manifest,  impliedly  taken  away  by  provisions  specifying 
the  particular  purposes  for  which  by-laws  may  be  mada  It  is  clear 
that  the  general  clause  can  confer  no  authority  to  abrogate  the 
limitations  contained  in  special  provisions. 

§  316.  Special  and  general  Ghrante  of  Authority. — When  there 
are  loth  special  and  general  provisions,  the  power  to  pass  by-laws 
under  the  special  or  express  grant  can  only  be  exercised  in  the  cases 
and  to  the  extent,  as  respects  those  matters,  allowed  by  the  charter 
or  incorporating  act ;  and  the  power  to  pass  by-laws  under  the  gen- 
eral clause  does  not  enlarge  or  annul  the  power  conferred  by  the 
special  provisions  in  relation  to  their  various  subject-matters,  but 
gives  authority  to  pass  by-laws,  reasonable  in  their  character,  upon 
all  other  matters  within  the  scope  of  their  municipal  authority,  and 
not  repugnant  to  the  Constitution  and  general  laws  of  the  State.^ 

1  State    V.   Ferguson,   33  N.   U.    424  Wadleigh  v,  GUman,  8   Fairf.  (12  Me.) 

(1856),  where  this  subject  is  ably  treated  408  ;  State  v.  Clark,  8  Fost.  (28  N.  H.) 

in  a  judgment  delirered  by  Mr.  Justice  176,  and  comments  in  83   N.  H.    432  ; 

Foster^  holding  a  by-law  of  the  city  of  State  v.  Freeman,  88  N.  H.  426 ;  Com- 

Concord,  in  relation  to  the  sale  of  intoxi-  mon wealth  v.  Turner,    1   Cush.    (Mass.) 

eating  liquor,  invalid,  as  contrarening  the  493  ;  Collins  v.  Hatch,  18  Ohio,  523  ;  see 

special  provisions    of    the    charter,   and  New  Orleans  v.  Philippi  (taxation),  9  La. 

therefore  not  sustainable  under  the  gen-  An.  44  ;  Indianapolis  v.  Indianapolis  Gas 

eral  welfare  clause  of  the  charter.  Co.,  66  Ind.   396,  citing  text ;  Laundry 
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The  power  to  make  by-laws,  when  License  Case,  22  Fed.  R.  701  ;  Clark  v. 

not  expressly  given,  is  implied  as  an  inci-  South  Bend,  85  Ind.  276.     Huesing  v. 

dent  to  the  very  existence  of  a  corpora-  Rock  Island,  Supreme  Court,  111.   MSS. 

tion ;  but  in  the  case  of  an  expi'ess  grant  1889,  applying  text.     Post,  sec.  432  et  acq,, 

of  the  power  to  enact  by-laws  limited  to  and  cases. 

certain  specified  cases  and  for  certain  pur-         In  Ckargia,  the  Superior  Courts  adopt 

poses,  the  corporate  power  of  legislation  is  the  following  as  the  true  rule  for  ascer- 

eonfined  to  the  objects  specified,  all  others  taining  the  extent  of  the  power  of  a  city  to 

being  excluded  by  implication."  Per  Sato-  pass  ordinances.      "  The  city  council  is 

yer,  J.,  arguendo,  in  State  v.  Ferguson,  38  restrained  to  such  matters,  whether  spe- 

N.  H.  424,  430  (1856) ;  citing  2  Kyd  on  cially  enumerated  or  included  under  gen- 

Corp.  102  ;  Angell  ft  Ames  on  Corp.  177  ;  eral  grant,  as  are  indifferent  in  themselves, 

and  Child  v.   Hudson's  Bay  Co.,   2  P.  such  matters  as  ai^  free  from  constitu- 

Wnuk  207.     The  true  rule  in  such  cases  tional  objection  and  have  not  been  the 

fnay,  perhaps,  be  correctly  expressed  to  subject  of  general  legislation  ;  or,  as  it  is 

be,  that  the  enumeration  of  special  cases  expressed  in  the  charter,  are  not  repug- 

does  not,  unless  the  intent  be  apparent,  nant  to  the  constitution  or  laws  of  the 

exclude  the  implied  power  any  further  land.'*    Dubois  v.  Augusta  (health  ordi- 

than  necessarily  results  from  the  nature  of  nance),   Dudley   (Ga.)    Kep.   30   (1831); 

tiie  special  provisions.     Heisembrittle  a»  Williams  v.  Augusta  (powder  ordinance), 

Charleston,    2  McMullan   (S.  C),    233;  4  Ga.  509,  514  (1848).     Power  to  past 
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And  it  has  been  very  properly  held  that  a  special  grant  of  power  to 
a  municipal  corporation  to  adopt  ordinances  on  enumerated  subjects 
connected  with  municipal  concerns  is  in  addition  to  the  incidental 
power  of  the  corporation.* 

§  317  (251).  Ordinances  cannot  enlarge  or  change  the  Charter  or 
Statute.  —  Since  all  the  powers  of  a  corporation  are  derived  from 
the  law  and  its  charter,  it  is  evident  that  no  ordinance  or  hy-law  of 
a  corporation  can  enlarge,  diminish,  or  vary  its  powers^    A  similar 

necessary  by-laws  is  incidental,  but  this         ^  Thompaon  v.  Carroll,  22  How.  423 

power  is  limited  not  only  by  the  terms,  (1S59);  Andrews  9.  Insurance  Ca,  37Me. 

but  the  spirit  and  design,  of  the  charter,  256   (1854)  ;    Thomas  v,   Richmond,  12 

and  the  general  principles  and  policy  of  WalL  349  (1871);  Garden  City  v,  Abbott, 

the  common  law.    Taylor  v.  Griswold,  2  84  Kan.  283,  (license  tax  u|)on  noD-red- 

J.   S.  Green  (N.  J. ),  222  ;   Mount  Pleas-  dent  attorneys,  imposed  by  ordinance  on* 

ant  V.  Breeze,  11  Iowa,  399  (1860),  per  der  a  law  authorizing  such  a  tax  upon 

Wright,  J.  residents  only  held  unlawful) ;  Common* 

A  power  to  pass  ordinances  to   "im-  wealth  v.  Roy,  140  Mass.  432 ;  State  f. 

prove  the  morals  and  order "  of  the  peo-  Municipal  Court  of  St   Paul,  32  Mion. 

pie  does  not  authorize  an  ordinance  to  329 ;  State,  ex  rel.  v,  Naahviile,  15  Lea, 

'*pimlsh"  the  otfcnce  of  keeping  houses  697  (power  to  change  a  salary  confeis  oo 

of  ill-fame.     Whether  the  legislature  can  power  to  a6o/t«A  it).    "  A  power  vested  b; 

constitutionally  confer  power  upon  cities  legislation  in  a  city  corporation,  to  make 

to  punish  acts  made  crimes  by  the  laws  of  by-laws  for  its  own  government  and  the 

the  State,  not  decided,     Chariton  v.  Bar-  regulation  of  its  own  police,  cannot  be 

ber,  54  Iowa,  860  (1880),  Beck,  J.;  8.  0.  construed  as  imparting  to  it  the  power  to 

11  Cent.  Law  J.  358 ;  37  Am.  Rep.  209.  repeal  the  [general]  laws  in  force,  or  to 

More  fully,  post^  sec.  432  et  seq.  supersede  their  operation  by  any  of  its 

1  State  V.  Morristown,  33  N.  J.  L.  57  ordinances.  Such  a  power,  if  not  expressly 

(1868).     Depue,  J.  in  his  opinion,  distin-  conferred,  cannot  arise  by  mere  implica* 

guishes  such  a  case  from  Norris  v,  Staps,  tion,  unless  the  exercise  of  the  power  giT^ 

Hobart,  210,   where  the  corporation  was  be    inconsistent  with  the  previous  lav, 

created  by  the  crown,  and  where  it  was  and  does  necessarily  operate  as  its  repeal 

held  that  a  special  clause  in  the  letters-  pro  tanto.    Nor  can  the  presumption  be 

patent  authorizing  the  corporate  body  (a  indulged,   that    the  legislature  intended 

fellowship  of  weavers)  to  make  by-laws,  that  an    ordinance  passed    by  the  city 

ditt  not  add  to  implied  powers,  and  that  should  be  superior  to,  or  take  the  place 

its  by-laws  were  subject  to  the  general  of,  the  general  law  of  the  State  upon  the 

law  of  the  realm  and  subordinate  to  it.  same  subject."    Simpson,  C.  J.,  March  v. 

**  But,"    he   adds,    "  a  special  grant  of  Commonwealth,   12  B.    Mon.    (Ky.)  25, 

power  to  a  municipal  corporation  is  an  29  (1851);  Rothschild  v.  Darien,  69  Ga. 

entirely  different  thing  ;  it  is  a  delegation  503  ;  Breninger  v.  Belvidere,  44  N.  J.  t> 

of  authority  to  legislate  by  ordinance  on  350.     "Huckster"  means  a  petty  dealer 

the  enumerated  subjects,  and  does  add  to  or  retailer  of  small  articles  of  proviaiouii 

the  powers  incident  to  the  creation  of  the  &c.,  and  an  ordinance  canjujt  enlarge  tkt 

corporation.      The  numerous  instances,  in  ordinary  meaning  so  as  to  embrace  "any 

our    own    State,   of   the  grant  of    such  person  not  a  farmer  or  butcher  who  shoolil 

powers  in  relation  to  the  opening  and  im-  sell,  or  offer  for  sale,  any  commodity  not 

provement    of   streets,    the    making    of  of  his  own  manufacture,"  and  subject  such 

sewers,   and  the  assessment  of  taxes,  af-  person  to  a  penalty ;  it  not  being,  aays 

ford  illustrations  of  this  distinction."    lb,  Ranney,  J.,  "  part  of  the  franchise  of  ma- 

62.  Xiicipal  corporations  to  change  the  mean* 
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rule  obtains  in  England,  where  it  is  held  that  neither  the  king's 
charter  nor  any  by-law  can  introduce  an  alteration  in  rules  which 
have  been  prescribed  to  a  corporation  by  an  act  of  parliament.^ 
By-laws  are  in  their  nature  strictly  local,  and  subordinate  to  the 
general  laws. 

§  318  (252).  Ordinance  need  not  recite  Anthority  to  pass  it — 
It  is  iwt  essential  to  the  validity  of  an  ordinance  executing  powers 
conferred  by  the  legislature  that  it  should  state  the  power  in  exe- 
cution of  which  the  ordinance  is  passed.  If  it  state  no  particular 
power  as  its  basis,  it  will  be  judicially  regarded  as  emanating  from 
that  power  which  would  have  warranted  its  passage.  If  two  such 
powers  exist,  it  may  be  imputed  to  either,  in  conformity  to  which 
its  provisions  and  prerequisites  show  that  it  has  been  adopted.  If, 
in  these  respects  it  is  in  accordance  with  both,  no  injustice  can  result 
in  regarding  it  as  the  offspring  of  both  or  either  of  the  powers.^ 

§  319  (253).  Must  be  Reasonable  and  Lawful.  —  In  England, 
the  subjects  upon  which  by-laws  may  be  made  were  not  usually 
specified  in  the  king's  charter,  and  it  became  an  established  doctrine 
of  the  courts  that  every  corporation  had  the  implied  or  incidental 
right  to  pass  by-laws ;  but  this  power  was  accompanied  with  these 
limitations,  namely^  that  every  by-law  must  be  reasonable,  and  not  in- 
consistent with  the  charter  of  the  corporation,  nor  with  any  statute 

ing  of  English  worda."     Mays  v.  Cin-  nance,  nor  averred  in  proceedings  to  en- 

cinnati,   1    Ohio    St.    268,   272  (1853).  force  it.     Stuyvesant  v.  Mayor,   &c.   of 

"Butcher"  defined.     Heuback  u.  State.  New  York,  7  Cow.  (N.  Y.)  588;  8.  p. 

63  Ala.  623  (1875);  s.  c.  25  Am.  Rep.  Young  v,  St  Louis,  47  Mo.  492  (1871). 

660  ;  18  Alb.  Law  Jour.  364.  This  case  reaffirmed  in  Kiley  v.  Forsee,  57 

»  Rex  V.  Miller,  6  Term  R.  277  ;  Rex  Mo. 390  (1874);  Platter  v.  Elkhart  County, 

V.  Barber  Surgeons,  1  Ld.  Raym.  585.    It  103  Ind.  360.      But  the  charter  may  be 

has  even  been  said  that  the  general  as-  imperative  in  requiring  the  necessity  to  be 

sembly  cannot  authorize  a  municipal  cor-  expressed  by  ordinance  or  resolution  ;  so 

poration  to  repeal,  by  ordinance,  a  statute  held  in  Hoyt  v.  East  Saginaw,  19  Mich, 

of  the  State.     Haywood  v.  Mayor,  &c.,  12  39  (1869).     So,  in  England  it  is  not  ne- 

Gft.  404,  per  Lumpkin,  J.   But  it  may  pro-  cessary  that  the  preamble  to  a  by-law 

Tide  that  on  the  passage  of  an  ordinance  should  state  the  reasons  for  making  it. 

of  a  certain  character,  the  State  law  on  the  Rex  v.  Harrison,  3  Burr.  1328.     See,  also, 

subject  shall  not  be  in  force  in  the  corpo-  Grierson  v,  Ontario,  9  Upper  Can.  Q.  B. 

rate  limits.     State  v.  Binder,  38  Mo.  450;  623  ;  Fisher  v,  Vaughan,  10  Upi)er  Can. 

po9l,  chap,  zxiii.  Q.  B.   492.     If  a  municipal  corporation 

^  Per    Doraey,    C.    J.,    Methodist  P.  attempt  to  act  according  to  a  statute  not 

Church  9.  Baltimore,  6  Gill  (Md.),  391  in  force,  this  does  not  invalidate  their  pro- 

(1848).      Under  power  to  pass  an  ordi-  ceedlngs,  if  the  same  are  in  accordance 

nance  if  found  neceaaary^  the  neceaaiiy  for  with  existing  statutes.     State  v,  Jersey 

its  enactment,  being  implied  from  its  mere  City,  8  Dutch.  (N.  J.)  493. 
passage,  need  not  be  recited  in  the  ordi- 
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of  parliament,  nor  with  the  general  principles  of  the  common  law 
of  the  land,  particularly  those  having  relation  to  the  liberty  of  the 
subject  or  the  rights  of  private  property.^  In  this  country  the  courts 
have  often  affirmed  the  general  incidental  power  of  municipal  corpo- 
rations to  make  ordinances,  but  have  always  declared  that  ordinances 
passed  in  virtue  of  the  implied  power  must  be  reasonable,  consonant 
with  the  general  powers  and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  the  State.^ 

>  Sutton's  Hospital  Case,  10  Rep.  81  a;  son  v.  Goodrich  Transportatum  Go.,  60 

Feltmakers  v.  Davis,  1  Bos.  &  P.  98,  100;  Wis.  141  (ordinance  requiring  spark  or- 

Norris  v.  Staps,  Hob.  211;  Rex  v.^aid-  retAer  on  steam-boats).    An  ordinance  if- 

stone,  3  Burr.  1837;  Ck>n).  Dig.  Fmnch.  quiring  (2ru^(^i9toioyW^iB%  ^tcarteWyvrrt- 

F.  10  ;  London  v,  Vanacre,  1  Ld.  Raym.  fied  sUUements  of  the  kind  and  quantity  of 

496  ;  2  Kyd,  chap.  iv.  sec  10,  p.  95,  and  intoxicating  liquors  sold,  to  whom,  tc, 

cases  cited ;  Bac  Abr.  tit.  By-law,  was  held    unreasonable    and  oppressire. 

*  An  ordinance  which  is  tcithin  express  Clinton  (city  of)  v.  Phillips,  58  111.  102; 

poivers  granted  cannot  be  held  to  be  unrea-  8.  c.  11  Am.  Rfp.  52.     An  ordinanoe  tat' 

sonable  and  void.     Haynes  v.  Cape  May,  bidding  the  placing  or  carrying  of  sigjn^ 

50  N.  J.  L.  55  (1887).     In  such  case  the  boards  on  side-ioalks   is    reasonable  and 

court  can  only  construe  the  extent  of  the  valid.     Commonwealth  v.  HeCafferty,  145 

grant,  and  has  nothing  to  do  with  the  rea-  Mass.  884.     An  ordinance  exoiding  a  ^ 

sonableness  of  an  ordinance  carrying  it  cerise  from  peddlers  of  "  not  less  than  one 

into  effect.     District  of  Columbia  v.  Wag-  nor  more  than  twenty-five  dollars  for  t 

gaman,  4  Mackey,  328.     Must  he  reason-  fixi'd  time,  in  the  discretion  of  the  mayor," 

able.      Kip  v.  Paterson,  2  Dutch.  (N.  J.)  held  unreasonable.   State  Center  v,  Baren- 

298 ;  Dayton  v.  Quigley  (citing  text),  29  stein,  66  Iowa,  249.      An  ordinance  re- 

N.  J.  £q.   77  (1878);   Comm'rs  v.   Gas  ^mvitig  cotton  merchants  to  keep  a  rteord d 

Co.,  12  Pa.  St.  318  (1859);  Fisher  r.  Har-  the  name  of  the  seller  of  loose  cotton,  nod 

risburg,  2  Grant  (Pa.)  Cases,  291  (1854);  the  quantity  of  each  purchase,  also  held 

Commonwealth    v.    Robertson,    5    Cush.  to  be  against  the  principles  of  personal  fib* 

(Mass.)  438  (1850);  Waters  v.  Leech,  3  erty  and  common  right.     Long  v.  Taxing 

Ark.  110  ;  Mayor  «.  Wintield,  8  Humph.  District,  7  Lea,  134.    An  ordinance/orW- 

(Tenn.)   707   (1848);  Davis  v.  Anita,  73  ding  preaching,  lecturing,  ^c,  on  a  pvitlk 

Iowa,  325  (1887).    Text  approved.    Frank,  co7n man,  held  reasonable.    Commonwealth 

In  re,  52  Cal.   606.      Commonwealth  t;.  v.   Davis,   140   Mass.    485  ;   Mankato  «. 

Steffeo,  7  Bush  (Ky.),  161  (1870);   Peo-  Fowler,  32  Minn.  864  (license  fee  of  |S00 

pie  17.  Throop,  12  Wend.   (N.   Y.)    188,  upon  auctioneers  unreasonable).     An  ordi* 

186  (1834) ;  Mayor  v.  Beasly,  1  Humph,  nance  absolutely  prohibiting  (not  regular 

(Tenn.)  232  (1839);  State  v.  Freeman,  38  ing)    street  pi-ocessions  vrith  musioil  in* 

N.  H.  426  (1859);  White  v.  Mayor,  &c.,  struments,  banners,  torches,  &c.,  or  while 

2  Swan  (Tenn.),  364  (1852);  Pedrick  v,  singing  or  shouting,  without  the  conseiit 

Bailey,  12  Gray  (Mass.),  161;  Dunham  v,  first  obtained  of  the  mayor,  under  a  penalty 

Rochester,  5  Cow.  (N.  Y.)  462;  Clason  of  a  fine  not  exceeding  $500,  and  costs,  aod 

V,  Milwaukee,  30  Wis.  316  (1872);  Tug-  in  default  of  payment,  imprisonment  sot 

man  v.  Chicago,  78  111.  405  (1875)  ;  Ex  exceeding  ninety  days,  was  held,  in  tha 

part€  Chin  Yan,  60  Cal.  78 ;  Gilham  v,  absence  of  any  express  legislative  aQtbQ^ 

Wells,  64  Ga.  192  ;  Meyers  v.   Chicago,  ity  therefor,  to  be  unieaaonable  and  void, 

R.  I.,  &  P.  R.  Co.,  57  Iowa,  555,  appro v-  and  for  this  reason  a  member  of  the  Sal* 

ing  text ;  Cape  Girardeau  v.  Riley,  72  Mo.  vation  Army,  convicted  thereunder,  waa 

220  ;  Rneedler  v.  Norristown,  100  Pa.  St.  discharged  on  habeas  corpus.     Be  FraiM^ 

368  ;  O'Maley  v.  Freeport,  96  Pa.  St.  24  j  63  Mich.  396  (1886);  8.  o.  80  N.  W.  Bep> 

Kirkham  v,  Russell,  76  Va.  956  ;  Atkin-  72 ;  85  Albw  Law  J.,  0.    Ths  opinioa  d 
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§  320  (254).  Same  Bnbject.  —  The  principle  of  law,  that  ordi- 
nances passed  under  the  general  authority  to  enact  all  such  as  will  be 

Cbm;>5e/2,  C.  J.,  states  the  grounds  of  this  mals  at  large),  18  Ohio,  523  (1849); 
conclusion  with  great,  and  almost  convin-  Mayor,  &c.  of  New  York  v,  Nichols  (in- 
cing,  force.  See  People  v,  Rochester,  61  8i)ection  laws),  4  Hill  (N.  Y.),  209  (1843); 
N.  Y.  Sup.  Ct  (44  Hun)  166  (Salvation  Commonwealth  v.  Turner  (liquor  traffic). 
Army  walking  through  streets  with  ban-  1  Cush.  (Mass.)  493  (1848);  Philips  v. 
ners).  "An  ordinance,  general  in  its  Wickham,  1  Paige (N.  Y.)  Ch.  590  ;  How- 
scope,  may  be  adjudged  reasonable  as  ap-  ard  v.  Savannah,  T.  Charlt.  R.  173 ; 
plied  to  one  aUUe  o/faets,  and  unreasonable  Smith  v.  Knoxville,  8  Head  (Tenn.),  245 
when  applied  to  circumstances  of  a  differ-  (1859);  Cowen  n.  West  Troy,  43  Barb, 
ent  chasticter."  Knapp,  J.,  in  Nicoulin  v,  (N.  Y.)  48  (1864);  Pesterfield  v.  Vickers, 
Lowery,  49  N.  J.  Law,  891 ;  Pennsylva-  8  Coldw.  (Teuu.)  205 ;  City  Council  v, 
nia  R.  R.  Co.  v.  Jersey  City,  47  N.  J.  Benjamin,  2  Strob.  (S.  C.)  508;  City 
Law,  286.  Council  v.  Ahreus,  4  Strob.  (S.  C.)  241 ; 

The  trustees  of  public  schools  had  stat-  Heisem brittle  a.  Charleston  Council,  2  Mc- 
utory  authority  to  direct  what  branches  Mul.  (S.  C)  233;  City  Council  v.  Gold- 
should  be  taught,  and  to  adopt  and  en-  smith,  2  Speers  (S.C.),  435;  State  v.  Welch, 
force  all  necessary  rules  and  regulations  SOCDonu.  215;  Newton  v.  Belger,  143  Mass. 
for  the  management  and  government  of  598 ;  White  v,  Bayonne,  49  N.  J.  L. 
schools,  A  candidate  for  admission  passed  811 ;  Lozier  v,  Newark,  48  N.  J.  L.  (19 
a  satisfactory  examination  in  everything  Yroom)  452  ;  Yolk  v.  Newark,  47  N.  J. 
but  grammar,  and  was  refused  admission  L.  (18  Yroom)  117  ;  Ex  parte  Kearny,  55 
on  that  account.  Held,  a  rule  or  regula-  CaL  212 ;  Cape  Girardeau  v.  Riley,  72 
tion  denying  him  admission  on  that  ac-  Mo.  220  ;  State  v.  Brittain,  89  N.  C.  574. 
count  was  unreasonable,  and  that  manda*  An  ordinance  authorizing  the  tax-collector 
mus  would  lie  to  compel  his  admission  to  and  police  tjapul  the  purchaser  of  land  at  a 
study  the  other  branches.  Trustees  v,  sale  for  taxes  in  possession  thereof  held 
People,  &c.,  87  111.  303  ;  s.  p.  Rulison  v.  Toid  for  viokting  the  constitutional  pro- 
Post,  79  III.  567.  vision  declaring  that  no  person  shaU  be 

Ordinance  may  be  shown  to  be  un-  deprived  of  property  without  "due  pro- 
reasonable,  as  that  one  for  building  a  side-  cess  of  law."  Calhoun  v.  Fletcher,  68 
walk  was  unnecessary  and  oppressive,  it  Ala.  574.  An  ordinance  imposing  a  li- 
being  located  in  an  uninhabited  portion  of  cense  tax  upon  the  owners  of  towboats  run- 
the  city  and  disconnected  with  any  other  ning  between  New  Orleans  and  the  Gulf 
street  or  sidewalk.  Corrigan  v.  Gage,  68  of  Mexico  held  to  be  a  regulation  of  com- 
Mo.  541.  merce  between  the  States,  and  void  under 

Must  not  conflict  with  the  charter  or  stat'  art.  1,  sec.  8,  par.  3,  of  the  U.  S.  Consti- 

itte,  or  be  repugnant  to  fundamental  rights,  tntion.    Moran  v.  New  Orleans,  112  U.  8. 

Dubois    V,  Augusta    (health  ordinance),  09.    An  ordinance  which  gave  to  the  mu- 

Dudley  (Ga.)  Rep.  80  (1831);  Williams  nicipal  authorities  arbitrary  power  to  give 

V.  Augusta  (powder  ordinances),   4  Ga.  or  withhold  consent  for  carrying  on  the 

609  (1848);  Adams  v.  Mayor,  &c.  (liquor  laundry  business,  without  regard  to  legal 

statute),  29  Ga.  56  ;  Taylor  v.  Griswold,  discretion  or  to  the  competency  of  persons 

2  Green  (N.  J.),  222  (1884);  New  Orleans  applying  therefor,  and  the  administration 

9,  Philippi  (taxation),  9  La.  An.  44  ;  Per-  of  which  caused  unjust  discriminations 

due  V.  Ellis  (liquor  traffic),  18  Ga.  586  ;  founded  on  differences  of  race,  declared  to 

Haywood  v.  Mayor,  12  Ga.  404  ;  Paris  v,  be  in  violation  of  the  Fourteenth  Amend- 

Graham  (tax  on  dram-shops),  83  Mo.  94  ;  ment  to  the  U.  S.  Constitution.    Yick  Wo 

St.  Louis  V.  Cafferata,   24  Mo.   94  ;  St  v.  Hopkins,  118  U.  S.  856,  reversing  Mafc- 

Lonis  V.  Bentz,  11  Mo.  61  ;  Carr  v.  St.  ter  of  Yick  Wo,  68  Cal.  294.     See  also  In 

Louis  (fee  of  officers),  9  Mo.  191  (1845)  ;  re  Tie  Loy,  26  Fed.  Rep.   611.     But  a 

Marietta  v.   Fearing  (estray  animals),   4  municipal  ordinance  prohibiting  washing 

Ohio,  427  (1881);  Collins  v.  Hatch  (ani-  and  ironing  in  publio  laundries,  in  sped- 
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necessary,  mttst  be  reasonable,  or  they  will  be  void,  is  well  iliaatrated 
by  a  case  in  Pennsylvania.^    A  municipal  corporation  passed  two 
ordinances  in  relation  to  a  gas  company,  —  a  private  corporation, 
with  a  special  charter  authorizing  the  construction  and  maintenance 
of  suitable  gas-works  within  the  limits  of  the  municipal  corporation, 
and  the  use  of  the  streets  for  the  laying  down  of  pipes.     The  first 
ordinance  prohibited  the  gas  company  from  opening  paved  streets 
from  December  to  March  in  each  year,  for  the  purpose  of  laying  gas 
mains.     This  ordinance  the  court  considered  to  be  reasonable,  in 
view  of  the  difficulty  of  repairing  the  paved  streets  during  the  win- 
ter months.     And  the  other  ordinance  prohibited  the  gas  company 
from  opening  a  paved  street  at  any  time,  for  the  purpose  of  laying 
pipes  from  the  main  to  the  opposite  side  of  the  street.     The  court 
say:  "The  effect  of  this  ordinance  is  to  compel  the  company  to 
construct  two  mains,  one  on  each  side  of  the  street  instead  of  one; 

fied  territorial  limits,  from  ten  at  night  tin,  In  re,  27  Ark.  467  G872).    An  ordi- 

till  six  in  the  morning,  and  operating  npon  nance    prohibiting    heavy    aiDnings  orer 

all  engaged  in  the  same  business  under  sidewalks,  without  consent  of  mooiciptl 

like  conditions,  sustained  as  a  legitimate  authorities,  is  reasonable  and  valid.    Fed- 

police  regulation,  within  the  competency  rick  v,   Bailey,    12   Gray   (Mass.),  161. 

of  a  municipality  possessed  of  the  ordinary  Under  the  general  welfare  clause  an  ordi* 

powers,  and  is  not  in  conflict  with  the  nance  forbidding  sale  of  Unumadet  cakt, 

Fourteenth  Amendment  of  the  Constitu-  &c.,  at  a  temporary  stand  without  pacing 

tion    of    the   United    States,   since   this  a  license  tax  is  unauthorized  and  onret* 

Amendment  does  not  impair  the  police  sonable.     Barling  v.  West,  29  Wis.  807; 

power  of   the  State.      Barbier    v.    Con-  8.  c.  9  Am.  Rep.  576  ;  post,  sec.  387. 
noUy,   113  U.  S.  27  (1884);  Soon  Hing         An  ordinance  conferring  ujwn  one  ptf- 

V,  Crowley,  lb.  703.     Index  title,  "  Po-  son  the  right  to  remove  and  convert  to  kii 

lice  Power";  infra,  sees.  824,  325,  357,  own  use  dead  animals,  to  the  exclusion  of 

and   note.      When   a  legislature  has  no  their  owners*  rights,  held  unconstitutioDil 

power,  under  the  Constitution,  to  author*  as  being  a  taking  of  private  property  for 

ize  a  municipal  corporation  to  pass  an  or-  public  use  without  compensation,  and  83 

dinance  (as  here,  to  permit  a  railway  to  depriving  a  person  of  his  property  withont 

.  construct  its  road  upon  certain  streets)  it  due  process  of  law.    River  Rendering  Co. 

cannot,  by  a  special  act,  legalize  such  an  v,  Behr,  77  Mo.  91.     Where  power  wi« 

ordinance  adopted  by  a  city  without  au-  conferred  upon  a  town  **to  prevent  theii- 

V  thority.      Strange  v,  Dubuque,  62  Iowa,  troduction  of  infectious  or  contagious  dii- 

303.     And  see  Independent  School  Dist.  eases,  and  to  preserve  the  health  of  the 

of  Burlington  v.  Burlington,  60  Iowa,  500.  inhabitants,"  an  ordinance  forbidding  inj 

A  power  to  construct  sewers  when,  in  the  person  **  to  import,  sell,  or  otherwise  deJ 

judgment  of    the    council,    **  the  public  in  second-hand  or  cati-off  garments,*'  Ac, 

good  required,"  held  not  to  confer  power  with  a  proviso  excepting  the  sale  of  «od» 

to  grant  the  use  of  a  public  street  to  an  articles  when  not  imported  or  when  tb^ 

individual  for  a  private  sewer.     Hutchin-  had  not  been  used  by  persons  having  !»• 

son  V,  Trenton  Board  of  Health,  39  N.  J.  fectious  diseases,  was  held  not  included  is 

Eq.  (12  Stew.)  669.  the  power  conferred,  and  unlawful  as  ht 

An  ordinance  prohibiting  any  auctioneer  ing  in  restraint  of  lawful  trade,    GreeM* 

to  make  any  sale  "  except  to  the  highest  boro  t?.  Ehrenreich,  80  Ala.  579. 
bidder  "  was  held  void  for  want  of  legisla-         ^  Commissioners  of  North  labertifli  •• 

tive  or  charter  authority  to  enact  it.  Mar-  Oas  Co.,  12  Pa.  St  318  (1S49). 
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thereby  materially  increasing^he  expense  to  the  company,  and  con- 
sequently enhancing  the  price  of  gas  to  the  inhabitants  of  the  dis- 
trict." And  this  ordinance  was  declared  to  be  void.  So,  where  the 
city  owns  water-tcorks,  its  by-laws  in  respect  to  the  supply  of  water 
to  the  citizens  must  be  reasonable ;  and  a  supply  cannot  be  refused 
on  the  application  of  the  oivner,  because  the  tenant  was  in  arrears  for 
water  supplied  to  him  while  he  occupied  another  house  owned  by 
another  landlord.^ 

§  321  (255).  Mnst  not  be  OppreMive.  —  Courts  will  declare 
ordinances  to  be  void  that  are  oppressive  in  their  character.  Thus, 
the  Supreme  Court  of  Tennessee,  in  a  judgment  which  reflects  credit 
upon  the  tribunal  that  pronounced  it,  declared  void  an  ordinance  of 
the  city  of  Memphis  which  ordered  the  arrest,  imprisonment,  and 
fine  of  all  free  negroes  who  might  be  found  out  after  ten  o'clock  at 
night,  within  the  limits  of  the  corporation.^  So,  an  ordinance  forbid- 
ding, under  penalty,  the  "  knowingly  associating  with  persons  having 
the  reputation  of  being  thieves  and  prostitutes,"  can  only  be  sus- 
tained, by  construing  it  to  require  proof  of  complicity,  actual  or 
intended,  with  the  persons  named  in  the  complaint  as  the  reputed 
thieves  and  prostitutes ;  otherwise  it  would  be  void,  as  an  invasion 
of  the  right  of  personal  liberty.*    So,  where  the  common  council  of 

1  Dayton  r.  Quigley,  29  N.  J.  Eq.  (2  «  Mayor  v.  Winfield,  8  Humph.  (Tenn.) 
Stew.)  77  (1878);  see  cases  cited  in  report-  707  (1848).  The  oppressiveness  and  in- 
er's  note  at  end  of  the  opinion.  The  eqaality,  alleged  to  invalidate  a  by-law. 
Chancellor  in  sabstance  says  :  "The  must  be  made  apparent  to  the  court, 
water-works  belong  to  the  municipality.  Mayor  v.  Beasly,  1  Humph.  (Tenn.)  232 
and  are  for  the  benefit  of  the  inhabitants  (1839);  St.  I>ouis  v,  Weber,  44  Mo.  547 
of  the  city.  The  inhabitants  are  entitled  (1869).  A  by-law  prohibiting  sirtn«  run- 
to  the  use  of  the  water  on  compliance  ning  at  large  in  a  city  is  presumptively 
with  reasonable  regulations.  The  use  of  reasonable  as  a  sanitary  or  police  regula- 
the  water  for  the  complainant's  tenants  is  tion.  Commonwealth  v.  Patch,  97  Mass. 
necessary  to  the  full  enjoyment  by  him  of  221  ;  Commonwealth  v.  Bean,  14  Gray 
his  property.     To  refuse  to  furnish  water  (Mass.),  52. 

to  his  tenant  there  unless  the  complainant         Ordinances    to  regulate    callings   and 

pays  a  debt  due  from  the  tenant  to  the  trades  must  not  be  unreasonable,  partial, 

city  for  water  furnished  to  him  elsewhere,  in  restraint  of  trade,  or  in  contravention 

on  premises  not  belonging  to  the  com-  of  public  policy.     Frank,  In  re,  52  Cal. 

plainant,  would,  obviously,  be  to  compel  606  (1877).    Thus  a  statute  forbidding  the 

him  to  pay  the  tenant's  debt  as  a  condi-  reservation  of  seats  at  public  exhibitions, 

tion  precedent  to  obtaining  the  water  for  upon  the  sale  of  tickets  of   admission, 

his  premises  while  occupied  by  the  tenant,  after  the  opening  of  the  doors,  is  an  un- 

The  regulations  must  be  reasonable.      1  constitutional    interference    with  private 

Dill,  on  Mun.  Corp.  sees.  819,  320.     The  property.    Dist.  of  Columbia  v,  Saville, 

refusal  to  furnish  water  to  complainant  is,  1  McArthnr,  581. 

under  the  circumstances,  unjustifiable,  and         *  St.  Louis  v.  Fits,  58  Missouri,  582 

is  an  injury  for  which  he  is  entitled  to  re-  (1878). 
Uef  in  tiiis  court    High  on  Ixg.  sec.  787." 
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Baltimore,  by  ordinance,  forbade  any  person  to  erect  or  maintain  ang 
steam-engine  or  boiler  without  authority  from  the  mayor,  and  author- 
ized the  mayor,  upon  six  months'  notice,  to  revoke  any  permit  to  use 
or  maintain  a  steam-engine  or  boiler,  and  that  thereupon  the  same 
should  be  removed,  under  a  heavy  penalty  for  failure  to  remove  it, 
in  an  action  to  restrain  the  prosecution  of  a  suit  for  the  penalty  by 
one  maintaining  a  steam-engine  after  notice  to  remove  the  same  by 
the  mayor,  it  was  held  that,  by  itself,  a  stationary  steam-engine  is  not 
a  nuisance ;  and  that  an  ordinance  which  commits  to  the  unrestrained 
will  of  a  single  public  officer  a  power  practically  absolute  over  the 
use  of  steam  within  a  city,  so  that  he  might  prohibit  its  use  altogether, 
the  exercise  of  which  may  proceed  from  enmity  or  prejudice,  from 
partisan  zeal  or  animosity,  from  favoritism  and  other  improper  influ- 
ences, and  motives  easy  of  concealment  and  difficult  to  be  detected 
and  exposed,  does  not  fall  within  the  domain  of  law,  and  is  void 
and  inoperative.^ 

§  322  (256).     Must   be    Impartial,   Fair,   and   QeneraL  — As   it 

would  be  unreasonable  and  unjust  to  make,  under  the  same  dream- 
stances,  an  act  done  by  one  person  penal,  and  if  done  by  another 
not  so,  ordinances  which  have  this  effect  cannot  be  sustained. 
Special  and  unwarranted  discrimination,  or  unjust  or  oppressive  in- 
terference in  particular  cases,  is  not  to  be  allowed.  The  powers 
vested  in  municipal  corporations  should,  as  far  as  practicable,  be  ex- 
ercised by  ordinances  general  in  their  nature  and  impartial  in  their 
operation.^ 

1  Baltimore  v.  Radecke,  49  Md.  217;  (1877);  s.  c.  10  Chicago  Legal  News,  879. 

8.  c.  21  Alb.  Law  Jour.  117.  So  an  ordinance    compeUing    a  railrotd 

3  Russ  V,  Mayor,  &c,  of  New  York,  12  company  to  station  flagmen  wherprer  the 
N.  Y.  Leg.  Obs.  38;  White  v.  Mayor,  2  railroad  may  cross  streeta,  &c,  isaTalid 
Swan  (Tenn.),  864  (1852);  De  Ben  v,  exercise  of  legislative  power,  as  a  police  rq^ 
Gerard,  4  La.  An.  80 ;  Chicago  v.  RumpfiT,  illation  for  the  safety  of  the  public  and  pn^ 
45  111.  90;  Hudson  v.  Tiionie,  7  Paige,  sengers  on  the  trains.  Such  ordinance  vhei 
261 ;  Baton  Rouge  Council  v.  Cremouiui,  passed  is  a  judicial  act,  imposing  pecuniaiy 
86  La.  An.  247  ;  Ex  parte  Cliin  Yan,  burden  and  loss  on  the  railroad  oompanj, 
60  C;il.  78  ;  Zanone  v.  Mound  City,  and  is  subject  to  review  by  courts,  which 
103  III.  552;  Citizens*  Gas  &  M.  Co.  v,  will  determine  whether  the  power  con- 
El  wood,  114  Ind.  832  (1887).  The  doc-  ferred  was  exercised  in  a  legal  and  reaaofi* 
tdite  of  the  text  approved  and  applied,  able  manner.  StAte  v.  East  Orange,  41 
Tugman  v.  Chicago,  78  III.  405  (1875).  N.  J.  L.  127.  So,  also,  a  resolution  oft 
An  ordintLUce  prohibiting  a  particular  rail*  water  board,  under  authority  of  a  dty 
road  ciyrporation  by  name  from  running  charter,  requiring  certain  consumen  to  jn^ 
locomotives  by  steam  on  a  specified  street  in  eocpensive  meters,  without  their  consent^ 
is  valid,  and  does  not  contravene  the  prin-  under  the  penalty  of  cutting  off  the  water 
ciple  stated  In  the  text  Richmond,  &c.  for  non-payment  of  the  price  of  the  Deterii 
Railroad  Co.  v,  Richmond,  96  U.  S.  521  was  declai«d  void  as  being  an  unmxUDUd 
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§  323  (257).  May  regulate,  but  not  reatrain  Trade.  —  In  England, 
certain  customs  prevail  in  prescriptive  corporations  restrictive  of 
freedom  of  trade  and  against  common  right.  Such  customs,  from 
long  usage  and  unknown  origin,  are  regarded  in  the  light  of  regula- 
tions prescribed  by  a  charter  which  is  supposed  to  have  existed,  but 
is  lost.  Such  customs,  while  not  favored  by  the  English  courts,  are 
yet  held  legal,  but  must  be  incontrovertibly  established.  But  by 
the  Municipal  Corporations  Act  of  1835  (5  &  6  Wm.  IV.  chap. 
IxxvL  sec.  14),^   exclusive  rights  of  trading  have  been  abolished,  and 

discrimination.     Red  Star  Steamship  Co.  act  in  a  partial  and  oppressive  manner ; 

V.  Jersey  City,  46  N.  J.  L.  (16  Vroom)  therefore  U  eannot  telect  particular  indU 

216,  citing  the  text.  mduala  by  name,   and  require  them  to 

Ordinances  should  be  general,  or,  at  all  construct  pavements  or  local  iroprove- 
events  not  diaeriminating  in  their  opera-  ments  in  front  of  their  lots,  and  omit 
tion.  They  may,  it  is  said,  impose  fines  others  in  the  same  improvement  district,  if 
on  persons  violating  their  provisions  with-  this  he  done  without  good  cause  or  reason 
in  the  corporation  or  within  a  designated  for  the  distinction.  White  v.  Nashville, 
district  therein,  or  in  a  certain  street ;  hut  2  Swan  (Tenn.),  364  (1S52) ;  post,  sec  799. 
an  ordinance  naming  one  individual  and  ^  AiUe,  chap.  iii.  sec.  85,  and  note, 
directing  him  to  do  certain  acts  with  re-  Fost,  sec  86^  note  and  cases  as  to  monop- 
spect  to  a  building  alleged  to  be  a  nni-  olies  and  ordinances  in  restraint  of  trade, 
•ance,  and  in  default  of  compliance,  im-  Criminal  eonspimeies  in  restraint  of  trade 
posing  a  fine  of  a  specific  amount  upon  and  the  various  English  statutes  in  respect 
him,  was  held  to  be  unreasonable,  con*  thereof  are  instructively  presented  by  Mr. 
trary  to  common  right,  and  void.  Muni-  Justice  Stephen^  8  Hist.  Criminal  Law, 
cipality  v.  Bliueau,  8  La.  An.  688  (1848).  chap.  xxz.  The  fact  that  certain  per- 
Comj»are  Bozant  v.  Campbell,  9  Rob.  (La. )  sons  were  engaged  in  a  particular  kind  of 
411  (1845),  where,  without  repealing  an  business  in  a  given  locality,  at  the  time  of 
ordinance  prohibiting  private  hospitals,  the  adoption  of  an  ordinance,  would  not 
the  grant  of  permission  to  one  or  more  in-  authorize  the  municipal  corporation,  by 
dividnals  to  erect  such  hospitals  was  sus-  such  ordinance,  to  permit  such  persons  to 
tained.  And  see,  also.  Commonwealth  v.  continue  their  business,  whilst  it  prohib- 
Goodrich,  18  Allen  (Mass.),  545,  where  a  ited  others  from  engaging  in  the  same 
municipal  regulation,  limited  in  its  charac-  business  in  the  same  locality.  Tugman 
ter,  was  considered  valid.  Such  cases  de-  v.  Chicago,  78  Dl.  405  (1875). 
pend  upon  their  special  drcumstancea.  A  statute  authorizing  municipal  au» 
The  test  is  that  the  r^;ulation  must  be  thorities  to  license  and  regulate  such  call- 
reasonable  as  applied  to  the  subject-  ings,  trades,  and  employments  as  the 
matter.  public  good  may  require,  will  empower 

If  an  ordinance  is  general  in  its  applica-  them  to  exact  a  license  for  revenue  pur- 

tion,  the  mere  fact/Ao^  it  peculiarly  affects  poses,  if  that  construction  is  not  in  con- 

a  particular  person  raises  no  presumption  sistent  with  the  whole  charter  and  th& 

that  it  was  enacted  for  the  purpose  of  an-  general  legislation  of  the  state.     An  ordi- 

noying  him  or  depriving  him  of  his  rights,  nance  fixing  one  rate  of  license  for  selling 

8hinkle  v.  Covington,  88  Ky.  420.    Or-  goods  which  are  within  or  in  transit  to  the 

dinanoes  may  be  adapted  to  the  varying  city,  and  another  rate  for  goods  not  within 

municipal  necessities  and  exigencies.    Cov-  or  in  transit  to  the  city,  is  invalid.  Frank, 

ington    V,   East  St.    Louis,   78  111.  548  /nrs,  52  CaL  606;  8.  p.  Mayor  v.  Althrop, 

(1875);  post,  sec  394.     In  exercising  its  5  Coldw.  554;  Cronin  v.  People,  82  N.  Y. 

power  to  require  a4jacent  lot-owners  to  818  (an  ordinance  regulating  the  slaughter 

make  local  improvements,  the  corporation,  of  animals  held  valid).    Supra,  sec  819, 

it  has  been  held  in  TenneaHiS,  must  not  note. 
VOL.  I.  —  26 
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it  is  enacted  ''  that,  notwithstanding  such  custom  or  by-law  [to  the 
contrary],  every  person  in  any  borough  may  keep  any  shop  for  the 
sale  of  all  lawful  wares  and  merchandise,  by  wholesale  or  retail,  and 
use  every  lawful  trade,  occupation,  mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any  borough." 

§324  (258).    CnBtonui  in  Restraint  of  Trade.  —  In    this  countrjf 
corporations  derive  all  their  powers  from  legislative  acts  of  compara- 
tively modem  date,  and  prescriptive  customs  in  restrairU  of  trade  or 
against  common  right  are  unknoivn.     No  inconsiderable  portion  of 
the  cases  in  the  old  books  in  England  relate  to  these  customs,  their 
validity  and  mode  of  proof,  but  they  are  in  the  main  inapplicable  to 
the  present  period  and  to  the  institutions  in  this  country,   where 
freedom  in  the  choice  and  pursuit  of  all  occupations  never  has  been 
denied.     The  inapplicability  of  the  English  decisions  is  noticed  by 
Mr.  Justice  Dewey,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Massachusetts  in  an  important  case  involving  the  validity  of  an 
ordinance  of  the  city  of  Boston  regulating  the  use  of  hackney  coaches 
and  other  vehicles  within  the  city.     He  observes  that  "  in  the  argu- 
ments addressed  to  the  court,  the  question  was  somewhat  discussed 
as  to  the  power  incident  to  municipal  corporations  to  create  by-laws 
of  the  character  here  adopted ;  and  a  reference  was  made  to  various 
cases  in  the  English  courts,  where  questions  of  this  nature  had 
arisen.     Upon  examination  of  those  cases  they  will  be  found  less 
important  and  less  satisfactory  as  guides  here,  inasmuch  as  it  is  quite 
obvious  that  in  many  of  them,  and  particularly  those  where  the 
ordinance  seemed  most  questionable  as  not  being  within  the  ordi- 
nary  exercise  of  municipal  authority,  the  by-laws  were  sustained 
upon  the  ground  of  ancient  and  long-continued  usage,  ripening  into 
a  prescriptive  right  on  the  part  of  the  municipal  corporation."    But 
"  no  such  ground,"  he  adds,  "  can  be  urged  here ;  and  the  present 
ordinance,  if  sustained  at  all,  must  be  shown  to  be  authorized  by  the 
express  provision  of  the  charter,  or  be  derived  as  an  incidental  power 
resulting  from  its  incorporation  as  a  city,  or  be  found  in  some  gen* 
eral  or  special  statute."  ^ 


1  CoiDTnonwealth  v.  Stodder,  2  Cusb. 
(Slasa.)  .562,  568  (1848).  See  as  to  Eng- 
lish decisions,  remarks  of  lihodea,  J.,  in 
Herzo  v,  San  Francisco,  83  CaL  134,  145 
(1867).  Post,  sec.  862,  note.  In  the  case 
first  cited  the  court  decided  that  the  busi- 
ness of  carrying  persons  for  hire  from  town 
to  town  in  stage-coaches  and  omnibuses  is 
not  80  far  a  territorial  or  local  occupation 


as  will  authorize  one  city,  unless  it  bii 
express  and  direct  authority  so  to  do  from 
the  legislature,  to  pass  an  ordinanee  re- 
quiring the  inhabitants  of  other  towns  to 
obtain  from  it  a  license  before  exeidfiioj 
that  employment  in  carrying  persons  to  or 
from  it.  Such  an  ordinance  was  confl^* 
ered  to  be  an  unnecessary  restraint  ^^ 
business,  and  is  not  binding  upon  oitixeBi 
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§  325  (259).  Must  not  contravene  Common  Right  —  An  ordi- 
nance cannot  legally  be  made  which  contravenes  a  common  rigJU, 
unless  the  power  to  do  so  be  plainly  conferred  by  a  valid  and  com- 
petent legislative  grant ;  and  in  cases  relating  to  such  a  right,  au- 
thority to  regulate,  conferred  upon  towns  of  limited  powers,  has  been 
held  not  necessarily  to  include  the  power  to  prohibit*  Thus,  in 
Connecticut,  it  is  held  that  every  one  has,  presumptively,  a  common- 
law  right  to  fish  in  navigable  rivers,  and  that,  though  every  town 
may,  by  statute,  have  the  power  to  make  by-laws  to  regulate  fish- 
eries of  clams  and  oysters  within  its  limits,  yet  this  power  does  not 
authorize  a  by-law  prohibiting  all  persons  except  its  own  inhabitants 
from  taking  shell-fish  in  a  navigable  river,  within  the  limits  of  such 
town ;  such  a  by-law,  being  in  contravention  of  a  common  right,  is 
void.^ 

§  326  (260).  Same  subject. —  But  there  is,  however,  no  common 
right  to  do  that  which,  by  a  valid  law  or  ordinance,  is  prohibited ; 
and  hence  courts  will  not  declare  an  authorized  ordinance  void  be- 
cause it  prohibits  what  otherwise  might  lawfully  be  done.  In  dis- 
cussing the  subject,  Mr.  Justice  Evans  illustrates  it  in  this  wise  : 
"  If  there  was  no  law  interfering,  the  butcher  might  kill  his  beeves 
and  hogs  in  the  street.  If  the  butcher  could  do  it,  any  man 
might,  and  it  might,  therefore,  be  said  to  be  a  common  right ;  but 
when  the  law  prohibited  it,  it  was  no  longer  a  common  right.  A 
legal  restraint  may  be  imposed  on  a  few  for  the  benefit  of  the 
many."  '    Therefore,  while  ordinances  which  unnecessarily  restrain 


of  other  places.  The  court  does  not  qnes* 
tion  the  right  of  the  city,  by  reasonable 
by-laws,  to  require  inhabitants,  whoso 
business  is  local  and  carried  on  within 
the  city,  to  obtain  a  license  before  exercis- 
ing certain  emplojrments.  Per  Dewey,  J., 
Commonwealth  v,  Stodder,  2  Gush.  (Mass.) 
562,  575 ;  see  also  Napman  r.  People,  19 
Mich.  852  (1869) ;  Barling  v.  West,  29 
Wis.  807 ;  8.  c.  9  Am.  Rep.  676  (1871); 
Hayes  v.  Appleton,  24  Wis.  542 ;  Taylor 
V.  Pine  Bluff,  84  Ark.  608  (excessive 
charge  for  weighing  cotton) ;  post,  sec. 
869. 

Whenever  a  by-law  seeks  to  aJter  a  welU 
settled  and  fundamental  principle  of  the 
common  law,  or  to  establish  a  rule  interfer- 
ing with  the  rights  of  individuals  or  the 
public,  the  power  to  do  so  must  come  from 
plain  and   direct   legialatiye   enactment. 


Taylor  v.  Griswold,  2  Green  (N.  J.),  222 
(1834);  ante,  sec.  89,  and  note. 

1  Taylor  v.  Griswold,  2  Green  (N.  J.), 
222  (1834);  State  v.  Mott,  61  Md.  297  ; 
Milliken  v.  Weatherford,  54  Tex.  888, 
where  an  ordinance  prohibiting  the  rent- 
ing ofprivaie  property  to  lewd  women  was 
declared  void. 

*  Hayden  9.  Noyes,  5  Conn.  891  (1824) 
Peck  V,  Lockwood,  5  Day  (Conn.),  22 
Willard  v.   Killingworth,  8  Conn.   247 
Clason  V.  Milwaukee,  80  Wis.  316.     The 
general  welfare  clause  does  not  authorize 
the  imposition  of  a  license  tax  for  engaging 
in  a  lawful  business,  —  sale  of  lemonade, 
cake,  &c,  at  temporary  stands  on  sidewalk. 
Barling  v.  West,  29  Wis.  307  (1871);  s.  c. 
9  Am.  Rep.  576  ;  see  post,  sec.  887  ;  ante, 
sec.  89. 

*  Per  Evans,  J.,  in  City  Council  v. 
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trade  or  operate  oppressively  upon  individuals  will  not  be  sustained, 
yet  such  as  are  reasonably  calculated  to  preserve  the  public  health 
are  valid  although  they  may  abridge  individual  liberty  and  indi- 
vidual rights  in  respect  of  property.^  Accordingly,  in  a  populous 
city  an  ordinance  is  valid  as  a  sanitary  regulation  which  prohHnU 
the  purchasing  of  carcasses  of  animals  for  boiling,  steaming,  or 
rendering  the  same,  and  the  rendering  and  steaming  of  the  same, 
within  the  city,  except  in  certain  enumerated  cases  and  under  speci- 
fied conditions  of  a  reasonable  character.^ 

§  327  (261).  Validity  is  for  the  Court,  and  not  the  Jnry,  to 
determine.  —  Whether  an  ordinance  be  reasonable  and  consistent 
with  the  law  or  not  is  a  question  for  the  court,  and  not  the  jury,  and 
evidence  to  the  latter  on  this  subject  is  inadmissible.  But  in  deter- 
mining this  question  the  court  will  have  to  regard  all  the  circum- 
stances of  the  particular  city  or  corporation,  the  objects  sought  to  be 
attained,  and  the  necessity  which  exists  for  the  ordinance.  Begula- 
tious  proper  for  a  large  and  prosperous  city  might  be  absurd  or  op- 
pressive in  a  small  and  sparsely  populated  town,  or  in  the  country.' 

Ahrens.  4  Strob.  (S.  C. )  Law,  241,  257  being  anreasonable  in  the  exercise  of  it" 

(1850);  City  Council  v.  Baptist  Church,  Per  Lowrie,   J.,    Fisher  v.  Harrisburg,  S 

iZ>.  306,  310;  Peoria  v.  Calhoun,  29  lU.  317,  Grant  (Pa.)  Cases,  291  (1854);  B.   P.  St. 

(1862);  St  Paul  v.  Colter,  12  Minn.  41,  Louis    v,   Weber,   44    Mo.    547.      "The 

(1866).  courts,"  says  Dtwey,  J.,  "doubtless  hare 

^  Text  approved,  State  v,  Holcomb,  68  the  power  to  deny  effect  to  a  by-law  ob- 

Iowa,   107  ;  Cooimon wealth  v.  Patch,   97  noxious  to  the  oly'ection  that  it  is  unrea- 

Mass.  221.  sonable.     It  is,  however,  a  power  to  be 

*  State  V.  Fisher,  52  Mo.  174  (1873).  cautiously    exercised,"    especially    where 

•  Kneedler  v,  Norristown,  100  Pa.  St  the  question  is  a  practical  one,  —  forex- 
868,  approving  text.     Bacon  Abr.  tit  By*  ample,  the  length  of  time  which  ought  to 
Law ;  Commonwealth  v,  Worcester,  3  Pick,  be  allowed  to  vehicles  to  remain  in  the 
(Mass.)  462  (1862);  Paxson   v.  Sweet,   1  street,  and  as  to  which  the  city  authori- 
Green  (N.  J.),  196  (1832);  Yandine,  Peti-  ties,  it  is  to  be  presumed,  can  judge  bet- 
tioner,  kc,  6  Pick.  (Mass.)  187  (1828).  ter  than  the  court     Commonweiilth  t. 
Boston  V,  Shaw,  1  Met  (Mass.)  130,  135  Bobertson,  5  Cush.  (Mass.) 438,  442(1850). 
(1840);  Austin  v.  Murray,  16  Pick.  (Mass.)  See,  also.  Vintners  v.  Pasaey,  1  Burr.  239; 
121,125  (1834);  Hudson  V.Thome,  7  Paige  Workingham     v.    Johnson,   Gas.    temp. 
Ch.  (N.  Y.)  261 ;  Commonwealth  v.  Stod-  Hardw.  285  ;  Poulters'  Co.  v.  Phillips,  6 
der,   2  Cush.    (Mass.)  562,   575   (1848);  Bing.  N.  C.  814;  St  Paul  «.  Cdter,  IS 
Commissioners  r.  Gas  Co.,  12  Pa.  St. 318;  Minn.   41;  Commonwealth  v.  Patch,  97 
Dunham  v.  Rochester,  5  Cow.  (N.  Y.)  462,  Mass.  221. 

465  (1826);  Buffalo  v.  Webster,  10  Wend.  The  doctrine  of  tbe  text  that  the  ysli<i- 

(N.   Y.)   100  ;   Brooklyn  v,  Breslin,   57  ity  of  a  by-law  is  in  all  eases  a  quettionfi^ 

N.  Y.  591,  596  (1874);  Frank,  In  re,  52  the  eouH,  and  that  evidenoe  to  the  jni7 

Cal.  606,  approving  text.     Ante,  sec.  819.  is  inadmissible^  has  been  denied  hf  the 

"  Where  the  municipal  legislature  has  Supreme  Court  of  Wieeonnn,   which,  in 

authority  to  act,  it  must  be  governed,  not  Clason  v.  Milwaukee,  80  Wis.  816  (1872) 

by  our  ^Uscretion,  but  by  its  own  ;  and  we  (involving  the  validity  of  an  ordintDoi 

shall  not  be  hasty  in  oonvisting  them  of  to  protect  the  harbor,  and  also  the  eitTi 
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§  328  (262).  LegislatiTe  Anthority  to  adopt  what  would  other- 
wise be  Unreasonable  Ordinanoea. — Where  the  legislature^  in  termSy 
confers  upon  a  municipal  corporation  the  power  to  pass  ordinances 
of  a  specified  and  defined  character ^  if  the  power  thus  delegated  be 
not  in  conflict  with  the  Constitution^  an  ordinance  passed  pursu- 
ant thereto  cannot  be  impeached  as  invalid  because  it  would  have 
been  regarded  as  unreasonable  if  it  had  been  passed  under  the  inci- 
dental power  of  the  corporation,  or  under  a  grant  of  power  general 
in  its  nature.  In  other  words,  what  the  legislature  distinctly  says 
may  be  done  cannot  be  set  aside  by  the  courts  because  they  may 
deem  it  to  be  unreasonable  or  against  sound  policy.  But  where  the 
power  to  legislate  on  a  given  subject  is  conferred,  and  the  mode  of 
its  exercise  is  not  prescribed,  then  the  ordinance  passed  in  pursuance 
thereof  must  be  a  reasonable  exercise  of  the  power,  or  it  will  be 
pronounced  invalid.^ 

§  329  (2C3).  Must  be  oonatstent  with  PubUo  Legislative  PoUcy. 
—  The  rule  tliat  a  municipal  corporation  can  pass  no  ordinance 
which  conflicts  with  its  charter  or  any  general  statute  in  force  and 
applicable  to  the  corporation,  has  been  before  stated.^  Not  only  so, 
but  it  cannot,  in  virtue  of  its  incidental  power  to  pass  by-laws,  or 
under  any  general  grant  of  that  authority,  adopt  by-laws  which  in- 
fringe the  spirit  or  are  repugnant  to  the  policy  of  the  State  as  de- 
clared in  its  general  legislation.  This  principle  is  well  exemplified 
by  a  case  in  Ohio,'  in  which  incorporated  towns  were,  by  statute, 

from  inundation  by  preserring  the  shore  Loniii,  authorizing  the  city  authorities  "  to 

or  beach),  considered  it  to  be  no  violation  regulate,"  and,  by  construction,  to  per- 

of  principle,  in  a  case  where  the  reason*  mit  bawdy  hou9e$,  and  the  objection  made 

ableness  of  the  onlinance  depended  upon  by  counsel  to  an  ordinance  licensing  such 

extrinsic  facts,  to  submit  testimony  to  the  houses,  Naptan^  J.,  says :  "It  is  naked 

jury  bearing  upon  the  reasonableness  of  assumption  to  say  that  any  matter  allowed 

the  requirements  of  the  ordinance*     But  by  the  legislature  is  against  public  policy, 

the  argument  of  the  counsel  for  the  city.  The  best  indications  of  public  policy  are 

that  this  view  makes  the  same  by-law  to  be  found  in  the  enactments  of  the  legis- 

"  yalid  in  one  case  and  invalid  in  another,  lature.    To  say  that  such  a  law  is  of  un- 

according  to  the  varying  weight  of  testi-  usual    tendency  is   disrespectful    to   the 

mony  and  the  varying  views  of  juries,"  legislature,   who,  no  doubt,   designed  to 

teems  unanswerable,  and  the  text  states  promote  the  morals  and  health  of  the  citi- 

probably  the  true  doctrine.    See  Glover  on  zens.    Whether  the  ordinance  in  question 

Corp.  297,  and  cases  in  this  note.  is  calculated  to  promote  the  object  is  a 

1  Peoria  V.  Calhoun,  29  111.  817  (1862);  question  with  which  the  courts  have  no 

St.  Paul  V,  Colter,  12  Minn.  41  (1866) ;  concern,"  when  the  legislative  will  has 

Brooklyn  v.  Breslin,  67  N.  Y.  691,  696  been  plainly  expressed.    State  v.  Clarke, 

(1874) ;  A  Coal-Float  v.  Jeffersonville,  112  64  Mo.  17,  86  (1878). 
Ind.    15 ;  Breninger  v,  fielvidere,  44  N.         *  See  ante^  sees.  89,  817,  819. 
J.  L.  850 ;  post,  see.  420.    Speaking  of  a         *  Marietta   v.  Fearing,    S    Ohio,    427 

provision  of  the  chirtier  of  the  city  of  St  (1881).   Sen  also  Gnmd  Bapids  Electric, 
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prohibited  from  subjecting  stray  animals  owned  by  persons  not  resi- 
dents of  such  towns  to  their  corporation  ordinances.  It  was  held 
that  an  ordinance  operating,  not  on  the  animals  but  on  the  non-resi- 
dent owner,  in  the  shape  of  a  penalty,  violated  the  spirit  of  the 
statute,  and  was  void.  So,  in  a  later  case  in  the  same  State,  it  was 
shown  that  the  general  policy  of  the  State  was  to  allow  animals  to 
run  at  large ;  and  it  was  ruled  that  a  municipal  corporation  with 
power  to  pass  "  all  by-laws  deemed  necessary  for  the  well-r^ulation, 
health,  cleanliness,  &c.,"  of  the  borough,  and  with  power  to  **  abate 
nuisances,"  had  no  authority  to  pass  a  by-law  restraining  cattle  from 
running  at  large,  such  a  by-law  being  in  contravention  of  the  gen- 
eral law  of  the  State.^ 

§  330  (264).  Same  subject.  —  The  general  statutes  of  the  State 
abolished  the  system  of  inspecting  hay,  and,  in  the  place  of  it,  the 
seller  was  required  to  prepare  the  article  for  market  in  a  particular 
manner,  at  the  peril  of  being  subjected  to  certain  designated  penal- 
ties. In  other  words  he  was  at  liberty  to  dispose  of  his  hay  without 
inspection  if  he  chose  to  do  so.  Under  these  circumstances,  it  was 
decided  that  a  city  ordinance,  prohibiting  the  sale  of  pressed  haj 
without  inspection,  was  void,  because  it  conflicted  with  the  laws  of  ihi 
State  upon  the  same  subject^ 

kc.  Co.  V.  Grand  Kapids  Edison,  &c.  Co.,  cases  of  necessity,  charity,  &c.,  proHbited 

83  Fed.  Rep.  659 ;  Ex  parte  Chin  Yan,  the    opening  of   shops    for   bosiness  on 

60  Cal.  78 ;  Baltimore  v,  Scharf,  54  Md.  Sunday.     Followed,  Thompson  v.  Mount 

499.  Vernon,  11  Ohio  St.  688,  adjudging  an  o^ 

^  Collins  V.  Hatch,  18  Ohio,  523  (1849).  dinance  to  be  invalid  because  inconsLitent 

But  in  Illinois  it  has  been  decided  that  a  with  the  liquor  law  of  the  State.    And 

town,  authorized  by  its  charter  to  declare  see  Adams  v.  Mayor,  &c.,  29  Ga.  56;  Sill 

what  should  be  nuisances,  and  to  provide  v.  Coming,  1  £.  P.  Smith  (15  N.  T.),  297; 

for  the  abatement  thereof  by  ordinance,  Cincinnati  r.   Gwynne,    10    Ohio,    192; 

may  pass  an  ordinance  declaring  svoine  Wood  o.  Brooklyn,  14  Barb.  (N.  T.)  425; 

running  at  large  within  the  corporation  Markle  v.  Akron,  14  Ohio,  586 ;  Thomts 

to  be  nuisances,   and  providing  for  the  v,  Richmond,  12  WalL  849  (1870).    Bat 

taking  up  of   the    same,    &c.,   and  this  a  corporation  may,  in  some  cases,  ocmaist- 

though  under  the  laws  of  the  State  the  ently  with  general  law,  further  regtdaU  hf 

owners  of  stock  may  lawfully  allow  it  to  ordinance  subjects  already  regulated  hj 

run  at  large  upon  the  common,  the  court  statute.     Huddleson  v,  Rujffin,  6  Ohio  St 

regarding  the  power  named  in  the  charter  604;  Rogers  «.  Jones,   1  Wend.  (N.  T.) 

as  abridging  or  limiting  any  right  of  com-  237  ;    State   v.    Welch,    86    Conn.   815 

mon  which  might  otherwise  exist.     Rob-  (1869). 

erts  V.  Ogle,  30  111.  459  (1863).     By-laws         ^  Mayor,  Ac.  of  New  York  ».  Nicholi» 

which  contravene  the  policy  of  the  gen-  4  Hill  (N.  Y.),    209  (1843).     Com|Jiit 

eral  statutes  of  the  State,  by  undertaking  Mayor  v,  Hyatt,  8  E.  D.  Smith  (N.  Y.), 

to  punish  acts  which  those  statutes  au-  156  ;  Rogers  v.  Jones,  1  Wend.  (N.  Y.) 

thorize,  are  void.     Canton  v,  Nist,  9  Ohio  237.     Construction  of  power  to  appoint 

St.   439,   holding  void  a  by-law,  which,  weighmasters.     Hoffman  v .  Jersey  Citf. 

disregarding  the  statutory  exceptions  of  84  N.  J.  L.  172  (1870). 
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Of  the  Signing,  Pnilication,  and  Recording  of  Ordinances. 

§  331  (265).  Signing,  Publication,  and  Recording.  —  When  ordi" 
nances  are  required  to  be  published  before  they  shall  go  into  effect, 
this  requirement  is  essential,  and  the  publicatien  must  be  in  the 
designated  mode.  Until  such  publication  be  made,  or  until  they 
have  gone  into  operation,  no  penalty  can  be  enforced  under  them.^ 
Whether  the  mayor* s  signature  is  essential  to  the  validity  of  an  ordi- 
nance depends  upon  the  charter ;  but  unless  made  essential,  such 
provisions,  where  the  ordinance  is  duly  enacted,  have  sometimes 
been  regarded  as  directory.^ 


1  Bamett  v.  Newaik,  2S  111.  62  (1862); 
Conboy  o.  Iowa  City,  2  Iowa,  90  (1855); 
Higley  v,   Bnnce,   10  Conn.  567  (1885); 
Meyer  v.  Fromm,  108  Ind.    208  ;   Na(»a 
V.  Easterby,  61  Cal.  509  ;  Wain  v.  PhU- 
adelphia,  99   Pa.   St.  830  ;   Schwartz  v, 
Oshkosh,  55  Wis.  490.     Specified  mode  of 
publishing  the  proceedings  of  the  council 
is  essential.     State  v.  Hoboken,  9  Vroom 
(38  N.  J.  L.),  110  ;  lb.  118 ;  Hoboken  v, 
Ctear,  3  Dutch.  (N.  J.)  265.     Failure  to 
publish  ordinance  held  not  to  affect  ya- 
lidity  of  bonds  issued  under  a  subsequent 
act  authorizing  the  corporation  to  incur  a 
debt     Amey  v.  All^heny  City,  24  How. 
864;  Clark  v,   Janesville,   10   Wis.    136 
(1859) ;   State  v.   Newark,  1  Vroom  (30 
N.  J.  L. ),  303  ;  People  v.  San  Francisco, 
27  Cal.  655.     Where  publication  (or  five 
Mueeessive  days  is  required,  a  publication 
for  five  successive  week-days  is  sufficient, 
though  a  Sunday  intervenes  when  no  paper 
is  issued.     Ex  parU  Fiske,  72  Cal.  125. 
Publication  in  a  newspaper  published  only 
on  Sunday  held  valid   under    the   Ohio 
statute.     Hastings  v,  Columbus,  42  Ohio 
St.  585.     Under  a  charter  forbidding  the 
increase  of  salaries  during  terms  of  of- 
(ice,  and  providing  that  ordinances  should 
not  take  effect  until  after  publication  for 
twenty  days,  an  ordinance  respecting  sala- 
ries, adopted  before  a  term  began,  but  the 
last  publication  of  which  was  after  that 
time,  was  held  to  fix  the  salaries  for  that 
terra.    Stuhr  v.  Hoboken,  47  N.  J.  L.  (18 
Vroom)   147.      Where  the   charter   pro- 
vided that  a  failure  to  publish  should  not 
make  ordinances   void  unless   the   delay 
caused   them  to  operate  retrospectively, 
it  was  held  that  an  ordinance  became  a 


law  without  publication.  Schweitzer  v. 
Liberty,  82  Mo.  309.  When  no  provi' 
sum  for  the  publication  of  ordinances  is 
contained  in  a  special  charter,  the  promul- 
gation should  be  reasonably  sufficient  to 
notify  all  parties  interested,  and  the  pre- 
sumption is  in  favor  of  the  reasonableness 
of  the  time  adopted  by  the  corporation, 
which  must  prevail  unless  countervailing 
facts  are  proved.  Pitts  v,  Opelika,  79  Ala. 
527,  which  further  decides  that  a  provision 
for  publication  contained  in  a  general  law 
applies  only  to  municipalities  organized  un- 
der that  law.  Publication  held  not  neces- 
sary when  not  required  by  the  charter.  In 
re  Guerrero,  69  Cal.  88.  In  Massachusetts 
a  provision  by  ordinance  for  the  publication 
of  ordinances  is  held  to  be  directory,  and 
not  a  condition  precedent  to  their  validity. 
Commonwealth  v.  Davis,  140  Mass.  485. 

s  Blanchard  v.  Bissell,  11  Ohio  St.  96, 
101,  108  (1860);  Striker  «.  Kelly,  7  Hill 
(N.  Y. ),  9  ;  Elmendorf  v.  Mayor  of  New 
York,  25  Wend.  (N.  Y.)  693.  See,  how- 
ever,  Conboy  v.  Iowa  City,  supra ;  State 
V.  Newark,  1  Dutch.  (N.  J.)  899;  State  v. 
Hudson,  5  Dutch.  (N.  J.)  475;  Eepner 
«.  Commonwealth,  40  Pa.  St.  124  ;  State 
».  Jersey  City,  1  Vroom  (80  N.  J.  L.),  93  ; 
Creighton  o.  Manson,  27  Cal.  613  ;  Taylor 
».  Palmer,  81  Cal.  241  ;  Dey  v.  Jersey 
City,  19  N.  J.  £q.  412  ;  State  «.  Jersey 
City,  1  Vroom  (30  N.  J.  L.),  98  ;  /J.  148  ; 
State  V,  Newark,  3  Dutch.  (N.  J.)  185 
(1876);  Gas  Co.  v.  San  Francisco,  6  Cal. 
190  ;  State  v.  Henderson,  38  Ohio  St. 
644  J  Wain  ».  Philadelphia,  99  Pa.  St. 
330  ;  Opelousas  v.  Andrus,  37  La.  An. 
699  ;  New  York  k  N.  E.  R. .  R.  Co.  v. 
ViTaterbary,  55  Conn.  19  (holding  also  that 
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§  332  (266).    Alternate  Modes  of  PnbUoatlon.  —  Where  altemaU 
modes  of  pubiicaii&n  of  a  by-law  are  allowed  by  statute,  and  the 

statute  requires  the  corporation  to  direct  which  mode  shall  be 
adopted,  a  publication  made  by  order  of  the  clerk,  without  direction 
from  or  selection  of  the  mode  having  been  made  by  the  corporation, 
is  not  valid.^ 

§  333  (267).    Time    of    Publication.  —  A  municipal  charter  re- 
quired every  ordinance  to  be  puUislied  for  the  space  of  twenty  days 

the  fact  that  there  was  a  practice  of  treat-  Pa.  St  113.  Where  the  charier  required 
ing  votes  of  the  common  council  as  ap-  the  mayor  to  sign  ordinances  or  retam 
proved  by  the  mayor  unless  disapproved  them  within  five  days  with  his  reasons 
in  writing,  was  immaterial).  See  ante^  for  not  doing  so,  an  ordinance  passed  by 
chapter  on  Corporate  Meetings,  sec.  293.  the  council,  but  which  was  not  signed 
Signing  minutes  not  equivalent  to  signing  nor  returned  by  the  mayor,  was  held  in- 
resolution,  when  latter  is  essential.  Gra-  valid.  In  re  Standiford,  5  Mackey  (Dist. 
ham  V,  Carondelet,  33  Mo.  262  (1862)  ;  of  Col.),  549,  and  see  Pennsylvania  Globe 
but  see  Woodruff  v.  Stewart,  63  Ala.  206,  Gas  Light  Co.  v.  Scranton,  97  Pa.  St  588. 
where  signing  minutes  was  held  sufficient.  Injuneti/m  does  not  lie  to  prevent  a  mayor 
When  to  be  signed.  Miles  v.  Bough,  3  from  signing  an  ordinance,  even  when  the 
Gale  &  D.  119  ;  Inglis  v.  Railway  Co.,  16  intended  ordinance  is  a  repeal  of  onennder 
Eng.  Law  &  Eq.  55.  Where  another  offi-  which  a  valid  contract  has  been  entered 
cer  is  ex-officio  clerk  of  the  council  his  into.  New  Orleans  Elevated  Ry.  Co.  v, 
signature  to  an  ordinance  as  "  clerk  of  New  Orleans,  39  La.  An.  127.  As  to 
the  council  *'  is  a  proper  authentication  of  what  may  be  considered  sufficient  proof  ot 
it.  In  re  Guerrero,  69  Cal.  88.  A  legis-  an  ordinance  having  been  signed  by  the 
lative  provision  requiring  the  presiding  mayor,  see  Knight  v,  Kansas  City,  St  J.  h 
qfficer  of  the  council  to  sign  all  ordinances  C.  B.  R.  R.  Co.,  70  Mo.  231.  Bonds  of  a 
is  directory  in  its  nature.  If  regularly  city  signed  by  an  ex-mayor  held  invalid, 
passed,  an  ordinance  is  valid,  though  not  Color  v.  Cleburne,  131  U.  S.  162  (1889). 
thus  authenticated.  It  is,  of  course,  com-  ^  Higley  v.  Bunce  (restraining  cattle), 
petent  for  the  legislature  to  make  the  sig-  10  Conn.  435  ;  s.  c.  Ih.  567  (1835).  The 
nature  an  essential  condition  of  validity,  language  of  the  statute  was  this  :  "  Such 
Blanchard  v.  Bissell,  11  Ohio  St  96,  101,  by-laws  shall  not  be  in  force  until  pnb> 
103  (1860);  Fisher  v.  Graham,  1  Cin.  (Ohio)  lished  four  weeks  in  a  newspaper  printed 
113  (1870);  ante,  sec.  293.  See  State  v.  in  such  town,  or  in  the  town  nearest  to 
Newark,  1  Dutch.  (N.  J.)  399.  Signature  such  town  in  which  a  newspaper  is  printed, 
of  mayor  not  essential  under  general  in-  or  in  some  other  newspaper  generally  cir- 
corporation  laws  of  Indiana,  Martindale  culated  in  the  town  where  such  by-law  ia 
V.  Palmer,  52  Ind.  411  (1876).  No  muni-  made,  as  the  town  shall  direei."  Rev.  1821, 
cipal  ordinance  is  binding  unless  signed  by  p.  458.  Held,  that  the  toum  must  point 
the  mayor  and  promulgated  in  the  English  out  one  of  the  three  descriptions  of  news- 
language.  Breaux's  Bridge,  In  re,  30  La.  papers  in  which  the  by-law  should  be 
An.  1105  ;  ante,  sec.  271,  note.  Where,  printed.  lb.  Mode  of  publication  under 
by  mistake,  the  date  of  approval  by  the  the  general  incorporation  law  of  Illinou 
mayor  was  entered  as  of  a  day  prior  to  the  of  1872.  Byars  ».  Mt  Vernon,  77  IlL 
passage  of  an  ordinance,  it  was  held,  in  a  467  (1875).  Special  provisions  construed. 
suit  to  collect  a  tax  under  the  ordinance,  Phillips,  In  re,  60  N.  Y.  16  (1875);  Bass- 
that  as  all  other  requisites  had  been  com-  ford,  In  re,  50  N.  Y.  509  (1872).  Certifi- 
plied  with  and  no  one*s  rights  had  been  eateofcity  clerk  of  due  publication  not  com* 
prejudiced,  the  validity  of  the  ordinance  petent  evidence  unless  made  so  by  statuta. 
wasnot  affected.    Allentown  v.  Grim,  109  R.  R.  Co.  v.  Engle,  76  IlL  817  (1875). 
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in  at  least  one  newspaper  before  it  should  go  into  effect ;  and  it  was 
held  that  an  ordinance  would  go  into  force  in  twenty  days  after  its 
publication  in  the  first  number  of  the  paper ;  that  twenty  days  need 
not  intervene  between  the  first  and  last  insertions  ;  that  it  is  clearly 
sufficient  if  it  be  published  in  each  number  of  the  paper  issued 
within  the  twenty  days,  and  probably  sufficient  if  there  is  but  one 
insertion,  twenty  days  after  whiph  the  ordinance  will  go  into  effect.^ 
Where  an  ordinance  has  been  once  duly  published,  and  it  is  after- 
wards included  in  a  revision  or  digest  of  ordinances,  no  additional 
publication  is  necessary.^ 

§  334  (268).  Proof  of  Publioation.  —  A  charter  provided  that  no 
ordinance  should  be  in  force  until  published  in  some  newspaper  of 
the  place,  and  also  declared  that  ordinances  should  be  sufficiently 
proved  in  any  court  (among  other  modes)  by  a  printed  copy  taken 
from  the  newspaper  or  printed  pamphlet  in  which  the  same  had 
been  published,  provided  the  same  purports  to  have  been  done  by 
authority  of  the  corporation.  Under  this  provision,  the  production 
of  a  newspaper  published  in  the  town,  containing  what  appears  as 
an  ordinance,  with  a  caption,  "  Published  by  Authority,**  duly  signed, 
is  evidence  of  the  existence  and  adoption  of  the  ordinance.'  So 
where  the  charter  provides  that  ordinances  published  by  authority  of 
the  corporation  shall  be  received  in  evidence  without  further  proof, 
a  book  of  ordinances,  purporting  to  be  thus  published,  is  competent 

^  Hoboken  v.  Gear,  8  Dutch.  (N.  J. )  which  were  in  force  before  it  was  made." 

265  (1859X     Where  a  city  is  required  to  St.  Louis  v,  Alexander,  23  Mo.  509.     Ex- 

promulgate  its  ordinances,  it  is  sufficient  to  ception  to  rule,  see  Emporia  v.  Norton,  16 

publish  them  in  the  newspaper  in  which  Kan.  236  (1876). 

the    ordinances   are   iisueUly   published,  *  Block  v,  Jacksonville,   36  111.   301 

though  there  may  be  other  newspapers  (1866).      Authorized  book  of  ordinances 

within  the  city.     Truchelut  v.  City  Conn-  ia  prima  facie  evidence  of  due  passage  and 

cil,  1  Nott  &  McC.  (8.  C.)  227  (1B18)  ;  publication  of  the  ordinances  therein  con. 

and  see  cases  noted  in  sec.  831,  note,  ante,  tained.     Prell  v.  McDonald,  7  Kan.  426 

*  St.   Louis  V.   Foster,   52    Mo.    518  (1871);  s.  o.  12  Am.  Rep.  423.     See  Pen- 

(1873).     *•  It  would  be  of  the  most  mi»-  dergast  v,  Peru,  20  111.  51.     Proof  of  pub- 

chievous  consequence   to  hold  that  the  lication  under  special  charter  provision, 

revision  of  a  law  had  the  effect  of  making  St.   Charles   v.   O'Malley,   18   111.    407; 

the  revised  law  entirely  original,  to  be  Moss  v.  Oakland,  88  111.  109.     In  an  action 

considered  as  though  none  of  its  provi*  against  a  city,  plaintiff  need  not  prove 

•ions  had  effect  but  from  the  date  of  the  the  publication  of  an  ordinance  offered 

revised  law.    When  a  former  provision  is  in  evidence,  where  he  shows  that  the  city 

included  in  a  revised  law,  it  is  only  there-  had  for  several  years  acted  upon  the  or- 

by  intended  to  continue  its  existence,  not  dinance  as  in  force.    Atchison  v.  King,  9 

to  make  it  operate  as  an  original  act,  to  Kan.  650  (1872) ;  State  v.  Atlantic  City 

take  effect  from  the  date  of  the  revised  (burden  of  proof),  6  Yroom  (34  N.  J.  L.), 

law.     The  revision  has  not  the  effect  to  99,  106.     A  note  upon  the  record  of  an 

break  the  continuity  of  those  provisions  ordinance  stating  that  it  had  been  duly 
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evidence,  without  further  authentication ;  but  it  is  not»  of  courae, 
conclusive.^ 

§  335  (269).  Recording  Ordinanoes.  —  A  provision  in  a  statute 
changing  an  incorporated  town  into  a  city,  that  the  existing  town 
ordinances  shall  remain  in  force  provided  they  shall  be  recardtd 
within  four  months  thereafter,  is  merely  directory,  and  such  ordi- 
nances are  valid,  though  not  recorded  within  the  designated  period.' 
Nor  is  it  a  valid  objection  to  a  municipal  ordinance  that  it  is  re- 
corded in  print  (being  printed  and  pasted  in  the  proper  book),  and 
not  in  manuscript' 

0/  the  Power  to  impose  Fines,  Penalties,  and  Forfeitures. 

§  336  (270).  Common-Law  Principles  adopted.  —  That  by-law8 
or  ordinances  may  not  be  inoperative  or  useless,  it  is  necessary  that 
some  penalty  should  he  annexed  to  the  breach  of  them  ;  and  it  is  set- 
tled in  England,  in  accordance  with  the  principles  of  Magna  Charts, 
that  without  the  express  sanction  of  parliament,  no  by-law  can  be 
enforced  by  disfranchisement  of  the  ofiTender,  or  by  his  imprison- 
ment, or  by  forfeiture  of  his  goods  or  property.  Under  incidental 
power  to  pass  by-laws,  a  corporation  may,  in  England,  annex  pecu- 
niary penalties  of  a  certain,  fixed  and  reasonable  character,  but  with- 
out  express  authority  given  by  a  statute,  the  only  penalty  it  can 
prescribe  is  a  pecuniary  one,  usually  called  a  fine.  Therefore  in  the 
absence  of  a  statute  or  special  custom  justifying  it,  a  by-law  cannot 
give  a  power  of  distress  and  sale  of  the  goods  of  the  offender,  since 
such  a  power  is  contrary  to  the  common  law.  And  where  a  co^po^ 
ation  is  empowered  to  enforce  its  by-laws  in  a  special  manner,  as 
by  fine,  it  is  limited  to  the  manner  prescribed.  These  safe,  salu- 
tary, and  enlightened  principles  of  law  have  been  recognized  by  the 
American  courts  as  applicable  to  the  ordinances  of  our  municipal 
corporations,  as  the  cases  to  which  reference  is  made  fully  show.^ 

published,  held  prima  fcude  proof  of  the  competeut  where  the  charter  does  not  R* 

fact  of  publication.     Downing  v.  Milton-  quire  them  to  be  recorded,  and  no  record 

vale,  36  Ran.  740.  thereof  has  been  made.      Darlington  >. 

A  St.  Louis  v.  Foster,  52  Mo.  518  (1878);  Commonwealth,  41  Pa.  St  68.    See  cuOi^ 

Lindsay  p.  Chicago,  115  lU.  120  ;  anle,  sec  sec.  810. 
810,  nute.  *  In  Louisiana,  in  a  case  where  an  o^ 

3  Trustees  of  Academy  v,  £rie,  81  Pa.  dinance  required  property  owners  to  mab 

St.  515  (1858);  Amey  v.  Allegheny  City,  their  sidewalks  conform  to  a  nnifonu  gitdi 

24  How.  364  ;  Tipton  v.  Norman,  72  Mo.  under  pain  of  a  fine  or  impriaonftunt,  IB 

880.     See  chapter  on  Corporate  Records  default  of  payment  of  the  fine,  it  was  heU 

and  Documents,  ante,  by  Bermudez,  C.  J.,  citing  this  sectioOf 

'  Ewbanks    v,    Ashley,    36    IlL    177  that   "a  municipal  corporation  has  no 

(1864).     Parol  evidence  of  reaoluHons  is  right  to  enforce  obedience  to  the  ordi- 
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§  337  (271).  statutory  regnlation  of  Fines  and  Penalties  nnder 
Ordinances.  —  By  the  Municipal  Corporations  Act,  the  subject  of 
by-laws  and  their  penalties  is  regulated.  It  is  declared  ''  that  it 
shall  be  lawful  for  the  council  of  any  borough  to  make  such  by-laws 
as  shall  to  them  seem  meet  for  the  good  rule  and  government  of  the 
borough,  and  for  the  prevention  and  suppression  of  all  such  nuisan- 
ces as  are  not  already  punishable  in  a  summary  manner  by  virtue  of 
an  act  in  force  throughout  such  borough,  and  to  appoint,  by  such  by- 
laws, such  fines  as  they  shall  deem  necessary  for  the  prevention  and 
suppression  of  such  offences ;  provided  that  no  fine,  to  be  so  ap- 
pointed, shall  exceed  the  sum  of  five  pounds,  and  that  no  such  by-law 
shall  be  made,  unless  at  least  two-thirds  of  the  whole  number  of  the 
council  shall  be  present"  ^  Bespecting  the  fines  mentioned  in  this 
section,  Mr.  Eawlinson  suggests  the  inquiry  whether  it  be  necessaiy 
or  not  that  the  eoioct  amount  of  each  fine  should  be  mentioned  in  the 
by-law,  the  limit,  to  wit,  5/.,  being  fixed  by  the  act.  It  is  contended, 
he  observes,  by  some  persons,  that  the  amount  may  be  left  open,  and 
that  a  by-law,  enacting  that  the  offence  shall  be  punishable  by  a  fine 
Dot  less  than  10s.  and  not  exceeding  5/.,  would  be  valid.  This 
would  be  convenient,  but  some  have  doubted  whether  the  corpora- 
tion could  enforce  it  by  the  usual  common-law  remedies,  viz.,  by  an 
act  of  debt  or  assumpsit.  It  is  believed,  he  adds,  that  by-laws  have 
invariably  fixed  the  exact  sum  ;  but,  nevertheless,  it  would  seem  that 
a  fine  of  5/.,  with  power  to  the  mayor  or  other  officer  to  reduce  it  to 
any  sum  not  exceeding  a  specified  amount,  would  be  good.^  In  this 
country,  the  practice,  if  not  general,  is  at  least  not  uncommon,  to 
prescribe  limits  to  fines,  and  allow  them  to  be  imposed  within  those 
limits,  at  the  discretion  of  the  magistrate  or  court  entrusted  wuth 
jurisdiction  to  hear  complaints  for  breaches  of  municipal  ordinances.^ 


nances  which  it  has  the  power  to  pass,  by 
fine  or  imprisonment,  or  other  penalty, 
unless  that  right  has  been  unquestionably 
conferred  by  the  lawgiver  ;  for  this  is  in- 
flicting a  punishment  for  the  commission 
or  omission  of  an  act  declared  an  offence,  a 
prerogative  which,  as  a  rule,  appertains  to 
the  sovereignty  only."  State  i?.  Bright,  88 
La.  An.  1;  see  also  Slessman  v.  Crozier,  80 
Ind.  487. 

1  5  A  6  Wm.  IV.  ch.  Ixxvi.  sec.  90  ; 
anU,  sec.  35,  and  note  ;  post,  sec.  408. 

*  Rawlinson  on  Corp.  (5th  ed.)  165, 
166,  note  ;  post,  sec.  841  ;  Piper  v.  Chap- 
pell,  14  M.  &  W.  624  ;  Peters  v.  London, 
2  Upper  Can.  Q.  B.  543  ;  Fennell,  In  re. 


24  Upper  Can.  Q.  B.  238,  243  ;  Snell, 
In  re,  30  Upper  Can.  Q.  B.  81. 

*  In  England  it  is  held  that  where  the 
statute  gives  a  discretion,  either  as  to  the 
amount  of  the  penalty  or  its  application, 
the  justice  must,  on  the  face  of  the  con- 
viction, show  in  what  manner  the  discre- 
tion has  been  exercised.  The  King  v. 
Dimpsey,  2  Term  R.  96  ;  The  King  v. 
Symonds,  1  East,  189  ;  Boothroyd,  In  re, 
15  M.  &  W.  1 ;  The  King  v.  Scale,  8 
East,  568,  578 ;  The  King  v.  Smith,  5 
M.  &  S.  133  ;  The  Queen  v.  Johnson,  8  Q. 
B.  102  ;  Wray  v,  Toke,  12  Q.  B.  492 ; 
see  also  The  King  v.  Wyatt,  2  Ld.  Raym. 
1478 ;  The  King  v.  Priest,  6  Term  B.  538. 
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§  338  (272).   Imiili^d  Power   to   umex  Peomilary    PonaltiM.— 

Siuce  an  ordiDance  or  by-law  without  a  penalty  would  be  nugatory,^ 
municipal  corporations  have  an  implied  power  to  provide  for  iheit 
enforcement  by  reasonable  and  proper  fines  against  those  who  break 
them.^  So  the  right  to  make  by-laws  gives  to  the  corporation,  with- 
out any  express  grant  of  power,  the  incidental  right  to  enforce  them 
by  reasonable  pecuniary  penalties.  What  is  reasonable  denends 
upon  the  nature  of  the  offence  and  the  circumstances.' 

§  339  (273).  Charter  Mode  govems.  —  Where  the  charter  or 
organic  act  prescribes  the  manner  in  which  by-laws  are  to  be 
enforced,  or  the  sanctions  or  punishments  to  be  annexed  to  their  vio- 

It  was  held  in  New  Jersey^  where  the  Avenue   Bailroad    Co.,    82  N.   T.  261. 

charter  authorized  the  council  to  enforce  "  Municipal  finc,*^  as  used  in  the  Constita- 

their  ordinances  hy  a  penalty  not  exceed-  tion  of  California,  means  a  fine  imposed 

ing  fifty  doUars,  that  the*  council  must  by  local  laws  of  particular  places^  sueh  ti 

prescribe  a  precise  penalty  for  each  of-  incorporated  towns  and  cities,  and  not  t 

feuce,  and  therefore  an  ordinance  declaring  fine  imposed  by  the  general  laws  of  the 

a  penalty  for  its  violation  not  exceeding  State.     People  v.  Johnson,   80  CaL  98 

fifty  dollars  was  void.     State  v.  Zeigler,  8  (1866). 

Yroom  (32  N.  J.  L.),  262;  followed  in  >  Fisher  o.  Hanisborg,  2  Grant  (Ft.) 
Melick  V.  Washington,  47  N.  J.  L.  (18  Cas.  291  (1854);  Barter  p.  CommoDwealth, 
Vrooni)  254.  In  North  Carolina  the  law  3  Pa.  (Pen.  &  W.)  268  ;  Trigally  9,  Mem- 
is  that  fines  imposed  by  ordinances  mu.'rf  be  phis,  6  Coldw.  (Tenn.)  882  (1869).  TU 
fixed  in  amount  and  cannot  be  left  to  the  amount  must  be  reasonable.  Zylstn  a 
discretion  of  the  court.  Ordinances  pre-  Charleston,  1  Bay  (S.  C),  382.  Tha 
scribing  a  fine  of  "  not  more  than  "  a  sum  penalty,  says  Mr.  Willcock,  must  be  un- 
specified are  therefore  void  for  uncertainty  posed  on  the  person  who  TioliEites  the  liy- 
and  vagueness.  State  t;.  Worth,  95  N.  C.  law.  Thus,  if  goods  be  sold  by  ao  OS- 
615  ;  State  v.  Crenshaw,  94  N.  C.  877  ;  authorized  person  within  the  city,  tht 
State  V.  Cainan,  94  N.  C.  883.  The  pro-  penalty  must  be  imposed  on  the  seQer, 
vision  for  a  fine  not  exceeding  |500  for  and  not  on  the  buyer ;  for  how  can  h« 
such  trivial  offences  as  most  of  those  cov-  distinguish  between  those  authorized  to 
ered  by  the  ordinance  before  the  court  sell  and  those  who  are  not?  Willc.  on 
(one  prohibiting  processions  without  the  Corp.  154,  pi.  869,  870 ;  Cuddon  v.  East- 
consent  of  the  mayor,  ante,  sec.  319,  note),  wick,  1  Salk.  148,  192  ;  8.  o.  6  Mod.  124; 
the  council  exercising  no  discretion,  but  and  see,  also,  Fazakerly  «.  Wiltshlie,  1 
turning  this  great  power  over  to  the  courts,  Stra.  469.  The  rule  stated  above,  as  to 
without  any  classification,  held  void.  How  the  person  on  whom  penalties  must  be 
far  a  sliding  scale  of  penalties  is  allowable  imposed,  may  be  extended  or  enlarged  'bj 
not  decided,  but  the  court  said  they  must  express  provisions  of  the  organic  set  of  thf 
be  reasonable  whether  sliding  or  fixed,  corporation. 

Per  Campbell,   C.  J.,   In  re  Frazee,   68         *  Mayor,   &c.  of  Mobile  v.  Yoille,  S 

Mich.  396  (1886);  s.  o.  80  N.  W.  Rep.  Ala.   187   (1841).    A  penalty,   althon^ 

72  ;  35  Alb.  L.  J.  6,  citing  Grand  Rapids  small,  fixed  on  every  stroke  of  the  hsm* 

V,  Hughes,  15  Mich.  54  ;   see  post,  sees,  mer  which  an  unauthorized  penon  nsM  is 

840,  341,  410;  Harr.  Munic.  Man.  360.  his  trade  of  a  goldsmith,  is  unreasonshfe 

1  State  r.  Cleaveland,  3  R.  I.  117.   But  Willc.    154,    pi.    368.      Same    prind]^ 

no  penalty  can  be  enforced  for  an  illegal  Mayor,   &c.   of  New  York  ».  OrdreniBt 

exaction.     Mayor  v.  Third  Avenue  Bail-  12  Johns.  (N.  Y.)  122  (1815).     See, 

road  Co.,  33  N.  Y.  42  ;  Mayor  v.  Second  chap,  x.,  Municipal  Courts. 
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lation,  this  constructively  operates  to  n^ative  the  right  of  the 
corporation  to  proceed  iu  any  other  manner  or  to  inflict  any  other 
punishment.  Thus,  in  the  leading  case  ^  on  this  subject,  the  char- 
ter prescribed  in  what  manner  by-laws  should  be  enfoi'ced»  namely, 
hy  fine  and  amerciament ,  or  either,  and  it  was  decided  that  the  cor- 
poration was  precluded  from  declaring  a  far/eiture  of  property,  or 
from  inflicting  any  other  punishment ;  and  the  doctrine  of  this  case 
has  been  everywhere  followed  in  the  courts  of  this  country. 

§  340  (274).  Same  subjeot. — A  charter  of  a  city  specifically 
enumerate  various  powers,  which  the  council  was  expressly  author^ 
ized  to  enforce  by  a  penalty  not  exceeding  one  hundred  dollars  for 
their  violation ;  and  the  same  charter  empowered  the  council  to  pre- 
vent and  remove  encroachments  upon  the  streets,  but  was  silent  as 
to  the  imposition  of  penalties  for  a  violation  of  its  provisions.  The 
council  passed  an  ordinance  imposing  a  continuing  penalty  of  ten 
dollars  a  day  for  every  datfs  failure  to  remove  an  encroachment, 
after  notice ;  and  it  was  held,  and  properly  so,  that  it  possessed  no 


1  Kirk  r.  Nowill.  1  Term  R.  118,  124 
(1786),  /w  Mansfield  and  B idler :  fol- 
lowed in  Hart  o.  Bfayor,  ftc.  9  Wend. 
(N.  Y.)  671,  688,  606  (1832);  Cotter  v. 
Doty,  6  Ohio,  893  (1882);  Heise  v.  Town 
Council,  6  Rich.  (S.  C.)  Uw,  404  (1858); 
Miles  V,  Chamberlain,  17  WU.  446  (1863). 
In  Hart  v.  Mayor,  tupro,  it  was  accord- 
ingly decided  that  a  corporation  having 
authoiity  *'  to  inflict  penalties  for  the  vio- 
lation of  any  by-law,  not  exceeding  $26 
for  any  one  offence,"  coold  not  pass  a  by- 
law subjecting  property  to  aeizture  and 
s^U^  or  forfeiting  it,  even  though  it  wma 
use^l  contrary  to  the  by-law,  which  was  in 
other  respects  valid,  the  remedy  for  en- 
forcing their  by-laws  having  been  speci- 
fiifd.  Hart  r.  Mayor,  9  Wend.  (N.  Y.) 
671  ;  ante,  sec.  248 ;  pott,  sec  818. 

Where  specific  modes  of  procedure  and 
penalties  are  prescribed  against  persons 
failing  to  take  oat  license  for  keeping 
drinkihg-houses,  as  fines,  suits,  and  prose- 
cations,  a  municipal  corporation,  in  the 
absence  of  express  grant,  has  no  right  to 
close  the  doors  of  a  drinking-house  ewn- 
marily,  becaose  the  keeper  has  failed  to 
take  oat  a  license.  Bolte  v.  New  Orleans, 
10  La.  An.  321  (1865).  That  a  manicipal 
corporation  cannot  annex  other  or  greater 
penaUies  than  those  aathorized  in  iti  or- 


ganic act,  that  power  to  punish  by  "  fine  " 
is  exclusive,  and  that  it  is  not  compe- 
tent to  order  a  forfeiture  in  addition,  see 
Schroder  v.  City  Council,  2  Const.  Kep. 
(S.  C.)  726;  8.  c.  3  Brev.  533  (1815); 
McMuUeu  V,  City  Council,  1  Bay  (S.  C), 
46 ;  Zylstra  v.  Charleston,  lb,  382  ;  New 
Orleans  v.  Costello,  14  La.  An.  37  ;  Co- 
lumbia V.  Hunt,  6  Rich.  (3.  C.)  660,  658; 
Kennedy  v.  Sowden,  1  McMullan  (S.  C. ), 
328 ;  compare  Crosby  v,  Warren,  1  Rich. 
(S.  C.)  Law,  385.  An  ordinance  treated 
as  wholly  void  because  it  fixed  tbe  mini- 
mum fine  for  an  offence  at  five  dollars 
when  the  law  required  it  to  be  three  dol- 
lars. Petersbarg  v.  Metzker,  21  Ul.  205 
(1869).  A  party  cannot  eiy'oin  the  collec- 
tion of  a  fine  and  costs  imposed  for  the 
violation  of  a  city  ordinance,  on  the 
ground  of  there  being  no  offence  charged 
or  caose  of  action  stated  before  the  mayor. 
The  remedy  in  Indiana  in  such  case  is  by 
appeaL  Schwab  v.  Madison,  49  Ind.  329 
(1874).  The  city  of  New  Orleans  has 
power  to  inflict  fines  and  imprisonment 
under  its  police  power  only,  and  cannot 
apply  them  to  violators  of  ordinances  for 
the  raising  of  a  revenne,  —  as  for  selling 
vegetables  without  paying  for  the  privi- 
lege.   SUte  V.  Patamia,  34  La.  An.  760. 


414  MUNICIPAL  CORPORATIONS.  §  842 

power  to  impose  such  a  penalty ;  bat  the  decision  was  put  upon  the 
ground  that  the  specific  enumeration  of  the  powers  which  might  be 
rendered  effectual  by  penal  provisions  was  an  implied  exclusion  of 
the  right  to  impose  any  penalties  whatever  in  other  cases.^ 

§  341  (275).  Penalty  may  be  witbin  Fized  Umita. — A  muni- 
cipal corporation,  with  power  to  pass  by-laws  and  to  affix  penalties, 
may,  if  not  prohibited  by  the  charter,  or  if  the  penalty  is  not  fixed 
by  the  charter,  make  it  discretionary,  vyUhin  fixed  reaso^wble  limiis, 
for  example,  "  not  exceeding  fifty  dollars."  The  maximum  limit 
must  of  course  be  reasonable.  This  enables  the  tribunal  to  adjust 
the  penalty  to  the  circumstances  of  the  particular  case,  and  is  just 
and  reasonable.  The  older  English  authorities,  so  far  as  they  hold 
such  a  by-law  void  for  uncertainty,  are  regarded  as  not  sound  in 
principle,  and  ought  not  to  be  followed.* 

§  342  (276).  Single  Offence  cannot  be  made  Double. — As  the 
power  to  pass  ordinances  and  to  punish  for  their  violation  must  be 
reasonably  exercised,  the  corporation  cannot  multiply  one  offence  into 
many,  and  punish  for  each.  Thus,  where  an  authorized  ordinance 
prohibited  "  any  person  from  cutting  down  and  making  use  of  cedar 
and  other  trees,"  within  a  specified  locality,  a  complaint,  charging 
the  defendant  "  with  having  cut  down  a  cedar  tree  at  various  times, 

1  Grand  Rapids  «.  Hughes,  15  Mich.  Fentiell,  In  re,  24  Upper  Can.  Q.  B.  233 ; 

54  (1866).    Whether  there  is  such  an  im-  State  v.  Cantieny,  84  Minn.  1.    A  bjlav 

plied  exclusion  must  depend  in  each  case  fixing  one  pendty  for  the  first  offeDce, 

upon  the  supposed  intention  of  the  legis-  and  a  larger  for  the  second,  and  a  still 

lature,  to  he  gathered  from  a  survey  of  lai^r  one  for  every  suhseqaent  offence^ 

the  whole  charter.    The  authority  to  adopt  does  not  appear  to  he  bad  for  uncertainty, 

an  ordinance  implies  the  right  to  enforce  Butchers'  Co.  «.  Bullock,  su/nu.    Where 

it  by  proper  pecuniary  penalties,  and  this  the  penalty  is  fixed  by  by-law,  it  can  only 

right  exists  unless  excluded  by  other  pro-  be  changed  by  the  same  authority  which 

visions  of  the  charter.     Supra,  sec.  338.  affixed  it     Rex  v,  Ashwell,  12  East,  29; 

In  Maryland  it  is  held  when  a  municipal  Seaming  v,  Ciyer,  3  Leon.  7  ;  Moore,  75 ; 

corporation  is  seeking  to  enforce  an  ordi-  Bendl.  159  ;   Davies  v,  Lowden,  Carter, 

yiance  which  is  void,  that  a  court  of  equity  29.     A  penalty  fixed  either  by  the  chl^ 

has  jurisdiction,  at  the  suit  of  any  person  ter  or  by-law  is  essentiaL     Bowman  r.  St 

whoisinjuriouslyaffected  thereby,  to  stay  John,  48  111.  837;  Ashton  v,  Ellsworth, 

its  execution  by  injunction.    Baltimore  v.  48  111.  299  ;  supra,  sees.  837,  888  ;  infra, 

Radecke,  49  Md.  217;  8.  a  21  Alb.  Law  sec.  848.     The  old  English  rule  stated  in 

Jour.  117;  but  see  Index,  tit.  Injunction.  the  text  was  followed  in  iVeir /er«y  (Stite 

«  Mayor,  Ac.   tr.  Phelps,   27  Ala.   55  v.  Zeigler,  8  Vroom  (82  N.  J.  L.),  268; 

(1855),  overruling,  on  this  point,  Mayor,  Mellick  r.  "Washington,  47  N.  J.  L.  (18 

&c.  V,  Yuille,  3  Ala.  137  ;  compare  Com-  Vroom)  254);  but  the  reason  of  the  rotttff 

m'rs  V.  Harris,  7  Jones  (Law),  281.    See,  and  the  general  practice  in  this  countiy  » 

also.  Piper  r.  Chappell,  14  Mees.  &  "W.  otherwise,  and  the  text  states  correcflyt 

624,  649  (1845);  Butchers' Co.  p.  Bullock,  We  think,   the  American  doctrine.    ^ 

3  B.  &  Pul.  484 ;  Grant  on  Corp.  84  ;  cases  in  note  to  sec.  887,  Mpftk 
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and  that  he  continued  to  do  so,  from  time  to  time,  until  he  had  com- 
mitted one  hundred  violations  of  the  ordinance,  by  cutting  down  one 
hundred  cedar  trees/'  was  held  to  set  forth  but  a  single  offence ;  for, 
said  the  court,  "  the  matter  charged  is  a  trespass  with  a  cantintiando, 
which  in  law  is  but  one  offence,  and  it  may  well  be  that  every  tree 
cut  by  the  defendant  was  cut  on  one  day,  and,  under  the  ordinance, 
the  cutting  of  more  trees  than  one,  at  one  time,  would  be  but  one 
offence.**  ^ 

§  343  (277).  Limitation  of  Amount  of  Penalties.  —  Where  there 
is  a  limitation  upon  the  corporation  as  to  the  amount  of  penalties  to 
be  imposed  for  the  infraction  of  by-laws,  they  cannot  exceed  the 
limit  directly,  nor  can  they  do  so  indirectly  by  multiplying  what  is 
in  substance  one  offence  into  several,  or  subdividing  one  transaction 
or  violation  into  a  number  of  offences,  and  annexing  a  penalty  to 
each.'  But  where  each  offence  is  distinct,  and  the  punishment  for  each 
is  within  the  power  of  the  corporation  to  impose,  the  punishment  is 
not  made  illegal,  though  the  separate  fines  in  the  aggregate  exceed 
the  limit  allowed  by  the  charter,  and  are  imposed  by  the  same 
magistrate  or  tribunal  at  one  sitting.^ 

§  344  (278).  Same  subject  —  By  its  charter,  the  poiper  of  a  city 
corporation  to  impose  Jines  for  breaches  of  its  orditlances  was  limited 
to  one  hundred  dollars.  By  the  charter  the  city  had  also  the  power 
to  regulate  the  inspection  of  flour,  and  it  passed  an  ordinance  by 
-which  any  person  selling  flour  without  inspection  should  be  fined 
"  five  dollars  for  each  barrel  so  sold."  It  was  held  that  this  ordinance, 
as  to  the  penalty,  was  valid  so  far  as  to  authorize  a  fine  not  ex- 
ceeding one  hundred  dollars ;  that  if  a  single  sale  exceeded  twenty 
barrels,  the  fine  could  be  but  one  hundred  dollars,  while  if  it  was 
less  than  twenty  barrels,  the  fine  would  be  five  dollars  on  each 
barrel.  The  court  observed  that  a  recovery  on  a  single  transaction 
where  more  than  twenty  barrels  were  sold  would  bar  any  future  pro- 
ceeding for  the  balance.* 


1  SUte  v.  Monltrieyille,  Rice  (8.  C.) 
Law,  158  (1839);  Harr.  Munic.  Man.  861. 

*  Mayor,  Ac.  of  New  York  r.  Ordre- 
nan,  12  Johns.  (N.  Y.)  122  (1815)  (pen- 
alty  for  illegally  keeping  powder),  citing 
and  approving  opinion  of  Lord  Mansfield 
in  Crepps  v.  Dnrden,  Cowp.  640.  See 
also.  Hart  v.  Mayor,  &c.,  9  Wend.  571, 
588,  606  (1882)  ;  Zylstra  v.  Charleston, 
1  Bay  (S.  C),  882   1794);  vide  Stokes  v. 


Corporation  of  New  York,  14  Wend. 
(N.  Y.)  87.  Continuing  offence,  Marshall 
V.  Smith,  L.  R.  8  C.  P.  416.  Supra,  sees. 
887,  841. 

»  Heise  v.  Town  Council,  6  Rich.  (S.  C. ) 
Law,  404  (fines  for  violating  liquor  ordi- 
nance); compare  State  v,  Mooltrieville, 
supra, 

«  Chicago  V.  Qoimby,  88  IIL  274 
(1865). 
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§  343  (279).  Power  of  Forf aitara  must  be  Bxprwulj  Coafcized.  — 

A  corporation,  under  a  general  power  to  make  by-laws,  cannot  make 
a  by-law  ordaining  sl  forfeiture  of  property.  To  warrant  the  exercise 
of  such  an  extraordinaiy  authority  by  a  local  and  limited  jurisdic- 
tion, the  rule  is  reasonably  adopted  that  it  must  be  plainly,  if  not^ 
indeed,  expressly  conferred  by  the  legislature.^  And  even  if  the 
power  to  declare  a  forfeiture  is  conferred,  still  no  person  can,  by 
ordinance,  be  deprived  of  his  property  by  forfeiture  without  notice 
or  without  legal  investigation  or  adjudication ;  an  ordinance  in  vio- 
lation of  this  principle  is  void,  as  "  contrary  to  the  genius  of  our 
laws  and  institutions/'  ^  In  England  the  power  of  municipal  cor- 
porations to  impose  a  forfeiture  for  offences  created  by  ordinances 
or  by-laws  has  been,  in  many  cases,  sanctioned  by  vstige,  without 
any  express  power  in  the  charter  to  impose  the  forfeiture.  But  in 
this  country,  inasmuch  as  corporations  derive  all  their  power  from 
charter  or  act  of  the  l^islature,  the  right  to  inflict  a  forfeiture  must 
be  plainly  given,  and  cannot  be  derived  from  usage.^ 

§  346  (280).  Power  to  Fine  does  not  include  Power  to  Forfeit.  — 

How  strictly  the  courts  hold  that  municipal  corporations  cannot,  in  Hu 
absence  of  clear  statute  authority,  pass  by-laws  ordaining  a  forfeiturt^ 
is  strikingly  illustrated  by  the  case  of  Heise  v.  The  Town  Council 
of  Columbia.  Tlie  town  council  had  power  to  enforce  obedience  to 
their  ordinances  *'ly  fine,  not  exceeding  fifty  dollars."  Special  au- 
thority was  given  to  municipal  corporations  to  grant  licenses  to  retail 
liquor.  The  council  passed  an  ordinance  relating  to  this  subject,  the 
penalty  for  violating  which  was  a  "  fine  of  not  more  than  fifty  dol- 
lars for  each  offence,  and  also  a  forfeiture  of  the  license.'*    It  was 

1  Kirk  r.  Nowill,  1  Term  R.  118,  124,  Bergen  v.  aarkson,  1  Halst  (N.  J.)  S52; 

per  Mansfield  and  Buller,    followed    by  Taylor  v.  Carondelet  (forfeiture  of  lease), 

Conrt  of  Errors  of  New  York,  in  Hart  o.  22  Mo.  105,  112  ;  Mayor,  Ac.  of  Mobile 

Mayor,  &c.  of  Albany,  9  Wend.  (N.  Y.)  r.  Yoille,  8  Ala.  137   (1841);  MUei  f. 

571,  5SS, per  Sutherland,  J.;  p.  Q05,  per  Chamberlain,  17  Wis.  446;  Donovan  r. 

Edmonds,  Senator  ;  2  Kydon  Corp.  110  ;  Vicksbuig,  29  Miss.  247  ;  Cincinnati  r. 

Willcock  on  Municipal  Corporations,  180,  Buckingham,    10    Ohio,    257 ;    Wilcox 

pi.  449  ;  Angell  &  Ames  on  Corp.   sec.  v.   Hemming,    68  Wis.   144 ;   pod,  sec 

860  ;  Cotter  v.  Doty,  5  Ohio,  894  (1882)  ;  848;  Harr.  Munic.  Man.  811,  318. 
White  D.  Tallman.  2  Dutch.   (N.  J.)  67         *  Cotter  d.  Doty,  5  Ohio,  898,  898; 

(1856);  Clerk  v.  Tucket,  8  Lev.  281 ;  Lee  Rosebaugh  v.  Baffin,  10  Ohio,  82  (1840); 

V.  Wallis,    1    Kenyon,    292  ;    Adley  v.  Slessman  ».  Crorier,  80  Ind.  487. 
Reeves,  2  Maulc  &  S.  60 ;  Phillips  v.  Al-         »  Taylor  r.  Carondelet,  22  Mo.  105. 

len,  41  Pa.  St.  481.     In  further  illustra-  112;  Kirk  v,  Nowill,  1  Term  R.  118  i 

tion   see    Mayor,    Ac.    v.    Ordrenan,    12  Adley  p.   Beeves,  1  Manle  &  Sel.  W; 

Johns.  (N.  Y.)  122;  Dunham  v.  Rochester,  Varden   v.   Mount,    78    Ky.    86,  dtiBg 

5  Cowen  (N.  Y.).  462  (1826) ;  Baxter  r.  text 
Commonwealth,  8  Pa.  (Pen.  &  W.)  258 ; 
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held  that  the  license  which  was  granted  and  paid  for  was  essentially 
property  ;  that  the  council  could  only  impose  ^Ties,  and  that  it  had 
no  power  to  ordain  a  forfeiture  of  the  license,  there  being  (in  the 
opinion  of  the  court)  no  difiference  between  the  forfeiture  of  a  license 
and  of  goods  and  chattels.^ 

§  347  (281).  Judicial  Prooedure  neceMary  in  some  InBtances. — 
An  ordinance  of  the  city  of  New  Orleans  atUhorizing  without  any 
prior  judicial  proceedings,  a  sale,  under  the  orders  of  the  mayor,  of 
all  property  suffered  to  remain  on  the  levee  beyond  a  specified  period, 
is  invalid,  since  it  makes  the  corporation  judges  and  parties  in  the 
same  cause,  and  enforces  a  forfeiture,  and  divests  the  owner  of  his 
property  without  a  trial  in  due  course  of  law.  Such  a  power  is  not 
similar  to  that  exercised  by  a  corporation  in  removing  nuisances,  as 
that  power  arises  from  necessity  and  ceases  with  that  necessity.  It 
would  be  competent  for  the  corporation  to  ordain  that  the  property 
should  be  removed  at  the  expense  of  the  proprietor,  and  to  recover 
these  expenses,  and  apy  fine  which  might  be  imposed,  by  judicial 
proceedings.^ 

§  348  (282).  Forfeiture  of  Anlmalu  at  Large;  Notice;  Legal  Pro- 
ceedings.—  The  right  to  denounce  a  forfeiture  against  animals  run- 
ning at  large  in  a  town  or  city,  contrary  to  the  provisions  of  ordinances 
forbidding  it,  must  be  plainly  conferred  or  it  will  not  be  held  to 

^  Heifie  v.  Town  Council,  &c,,  6  Rich,  bread  illegaUy  baked  in  violation  of  an 

(S.   C.)  Law,   404  (1853).     Ab  to  revo-  authorized  by-law  of  the  corporation,  is 

cation  of  unexpired    license  for  sale  of  not  contrary  to  a  constitutional  provision 

intoxicating  liquors,   State  v.    Cook,   24  declaring  that  vested  rights  shall  not  be 

Minn.  247  (1877).    License  to  seU  liquor  divested  unless  for    purposes   of   public 

under  the  laws  of  the  State  is  not  a  con-  ntility    and    for  adequate  compensation 

tract,  and  may  be  terminated  by  a  repeal  previously  made.      It  may  be  observed 

of  the  law.     Fell  v.  State,  42  Md.  71  that  the  court,  without  any  special  dis- 

(1875);  8.  c.  20  Am.  Rep.  83.     State  v,  cussion,  assumed  that  power  "to  regu- 

Bonnell  (Sup.  Ct.  Ind.),  21  N.  K  Rep.  late  everything  which  relates  to  bakers " 

1101  (1889).    The  revocation  by  a  muni-  gave  authority  to  denounce  a  forfeiture  of 

cipal  corporation  of  a  license  to  sell  intox-  bread  baked  contrary  to  the  provisions  of 

icating  liquors  upon  certain  specified  con-  the  ordinance  of  the  city.     See,  on  this 

ditions,  a  violation  of  which,  according  to  point,  Mayor,  &c.  of  Mobile  v.  Yuille,  3 

the  terms  of  the  license,  should  have  the  Ala.    137  (1841).      Assize  of  bread  has 

effect  to  revoke  it,  is  not  a  forfeiture  be-  been  deemed  necessary  from  an  early  pe- 

yond  the  powers  of  the  cori)oration.    Hur-  riod  in  England.     Bum's  Justice,   title 

ber  V.  Baugh,  43  Iowa,  514  (1876).  '*  Bread."  Construction  of  English  statute 

*  Lanfear  v.  Mayor,  4  La.  97  (1881).  regukting  sale  of  bread.     Queen  v.  Wood, 

Compare  with  Guillotte  v,  New  Orleans,  L.  R.  4  Q.  B.  559;  Queen  v,  Kennett, 

12  La.  An.  432  (1857),  in  which  it  was  L.  R.  4  Q.  B.  567 ;   Aerated  Bread  Co. 

held  that  an  ordinance  providing  a  forfeit-  v,  Gregg,  L.  R.  8  Q.  B.  355. 
ure,  for  the  use  of  the  city  workhouse,  of 
VOL.  I.  —  27 
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exist.*  This  is  in  accordance  with  the  rule  of  the  English  courts, 
that  a  statute  will  not  be  taken  to  invest,  by  implication,  a  muui- 
cipal  corporation  with  the  extraordinary  powers  of  forfeiting  the 
property  of  the  subject,  and  that,  if  it  be  intended  that  any  such 
power  shall  be  given,  it  must  be  by  express  words  to  that  effect 
The  cases  agree  in  holding  that  when  the  power  to  denounce  the 
forfeiture  against  such  animals  is  given,  there  should  be  notice,  either 
actual  or  constructive,  or  prior  legal  proceedings.  The  view  of  the 
courts  will  be  best  understood  by  referring  to  some  of  the  cases 
upon  the  subject  In  Mississippi,  an  ordinance  authorizing  the 
seizure  and  sale  of  hogs  running  at  laige,  without  notice  or  trial, 
or  opportunity  for  trial,  and  providing  that  one  half  of  the  pro- 
ceeds of  the  sales  should  go  to  the  hospital  and  the  otheir  half 
to  the  city  marshal,  was  held  to  be  in  violation  of  the  constitu- 
tional provision  that  no  person  "can  be  deprived  of  his  properly 
but  by  due  course  of  law,"  and  securing  right  to  a  jury  triaL^ 

§  349  (283).  Same  subject. — In  a  similar  case  in  Ohio,  Grimke,  J., 
delivering  opinion  of  the  court,  observes :  "  The  ordinance  commands 
the  mai^hal  to  seize  and  impound  the  hogs,  and  then,  without  any 
reserve,  unthotU  any  notice,  by  means  of  which  the  owner  might  l« 
able  to  exculpate  himself,  directs  them  to  be  sold  and  the  proceeds 
placed  in  the  city  treasury.  Such  an  ordinance  is  as  contrary  to 
the  spirit  of  the  charter  (Cincinnati)  as  it  is  alien  from  the  general 
genius  of  our  institutions."  * 

1  Vardcn  v.  Mount,  78  Ky.  86;  Wilcox  costs  and  expenses,  but  not  imposing  t 

r.  Hemming,  58  Wis.  144;  Enoxville  v.  penalty,  held  valid  under  a  charter  aa* 

King,  7  Lea  (Tenn.),  441,  approving  the  thorizing  the  impounding  and  sale  "for 

text.  any  penalty  imposed  by  any  ordinance  or 

s  Donovan  v.  Vicksburg,  29  Miss.  (7  regulation,  and  all  costs.'*  Fort  Smith  v. 
Cush.)  247  (1855);  Poppen  v.  Hohnes,  44  Dodson,  46  Ark.  296.  Such  an  ordinince 
111.  362;  Darst  v.  People,  51  111.  286;  is  valid,  and  takes  effect  whether  the  owner 
Heise  v.  Columbia,  6  Rich.  404 ;  Whitfield  resides  in  the  town  or  not.  Rose  v.  Hm^ 
V.  Longest,  6  Ire.  (N.  C.  I^aw)  268  ;  Mc-  die,  98  N.  C.  44  ;  infra,  sec  855,  note. 
Kee  r.  McKee,  8  B.  Mon.  (Ky,)  433;  •  Rosebaugh  v.  Saffin,  10  Ohio,  82,  87 
Jarman  v.  Patterson,  7  Mon.  (Ky.),  647;  (1840).  However  it  may  be  when  the 
Varden  v.  Mount,  78  Ky.  86  (1879)  ;  power  to  forfeit  without  notice  or  prior 
8.  c.  10  C.  L.  J.  73.  Power  to  impose  legal  proceedings  is  explicitly  confcmd^  it 
penalties  on  the  owners  of  animals  run-  is  clear  that  the  power,  unless  plainly  tnd 
ning  at  large  excludes,  by  implication,  expres.s]jr  given,  cannot  be  exercised  witb- 
the  power  to  enforce  a  by-law  upon  out  such  notice  and  previous  a(yiidication; 
the  subject  in  any  other  way  ;  as,  for  but  with  these  the  remedy  may,  if  need- 
example,  by  a  sale  of  the  animals  found  at  ful,  be  **  prompt  and  strong.**  Cincinnnti 
large.  Miles  r.  Chamberlain,  17  Wis.  446  v.  Buckingham,  10  Ohio,  257,  262,  per 
(1863);  supra,  sees.  338,  339  ;  Brophy  i*.  Lane,  C.  J.  What  is  a  running  at  large, 
Hyatt,  10  Col.  223  ;  Cartersville  v.  Lan-  Kinder  v.  Gillespie,  68  IlL  88  (IBli) ; 
ham,  67  Ga.  753.  An  ordinance  directing  Case  v.  Hall,  21  111.  682. 
the  impounding  and  sale  of  animals  for 
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§  350  (284).  Same  subjeot.  Notice.  —  In  North  Carolina  the 
general  principle  was  declared  that  an  ordinance  of  an  incorporated 
town  which  authorizes  the  property  of  one  man  to  be  taken  from  him 
and  given  to  another,  without  any  notice  to  the  owner  or  trial  of  his 
rights^  was  unlawful  The  town  authorities,  ander  power  given  to 
make  ordinances  for  the  removal  of  nuisances  and  for  the  good  go^  - 
emment  of  the  town,  passed  an  ordinance  to  this  efiect :  "  That  every 
hog  at  large  in  the  said  town  shall  be  taken  up  and  penned,  and  ad- 
vertised to  be  sold  on  the  third  day ;  and  unless  the  owner  should  pay 
the  charges  (specified  in  the  ordinance)  for  taking  up  and  keeping 
such  hog,  and  a  sale  is  eifected,  the  money  aiising  therefrom,  after 
paying  the  charges,  shall  be  paid  over  to  the  owner  of  the  said  hog." 
The  validity  of  this  ordinance  was  drawn  in  question,  and  two  points 
were  ruled  by  the  Supreme  Court :  1.  That  the  'Ordinance  was  rea- 
sonable, and  the  corporation,  under  the  power  above  referred  to,  had 
authority  to  pass  it ;  2.  That  it  sufficiently  provided  for  notice  to 
the  owner  by  the  impounding  of  the  animal,  and  the  three  days' 
public  advertisement,  and  that  personal  notice  was  not  necessary.^ 
In  a  subsequent  case  in  the  same  court  a  similar  ordinance  was  sus- 
tained. It  was  objected  that  it  was  invalid,  because  it  provided  for 
no  judicial  decision  condemning  the  property  to  be  sold.  This  ob- 
jection the  court  regarded  as  insufficient,  "  since  the  owner  may,  if 
he  choose,  have  a  full  investigation  of  the  case  by  bringing  an  action 
of  replevin,  as  in  any  other  case  of  distress."  ^ 

§  351  (285).  Same  subject.  — In  South  Carolina  it  has  been  held 
that  under  authority  to  enforce  by-laws  by  fine,  an  ordinance,  other- 
wise legal,  which  authorized  the  marshal  to  kill  hogs  running  at 
large,  contrary  to  the  ordinance,  and  appropriate  them  to  his  own 
use,  was  void.^ 

1  Shaw  V.  Kennedy  (N.  C),  Tenn  R.  Albany,   9  Wend.    (N.  Y.)  571    (1832); 

158  (1817);  Hellen  u,  Noe,  3  Ire.  (N.  C.  White  v.  Tallman,  2  Dutch.  (N.  J.)  67 

Law)  498  (1848).    Same  principle.    Spit-  (1856);  Phillips  v,  Allen,  41  Pa.  St  481  ; 

lerv.  Young,  63  Mo.  42  (1876),  holding  Moore  r.  Stete,  11  I..ea,  35;  Knoxville  t>. 

that  such  an  ordinance  was  unauthorized  King,  7  Lea,  441.    Power  must  be  strictly 

AS  a  sanitary  or  police  regulation  under  pursued,  or  the  sale  will  be  void,  and  the 

power  to  abate  nuisances.  oflBccr  a  trespasser.     Clark  v,  Lewis,  36 

«  WTiitfield  V.  Longest,  6  Ire.  (Law)  111.  417.     See  Friday  v.  Floyd,  63  111.  60 

268(1846).     In /o9(xs  a  similiar  ordinance  (1872),  three  judges  dissenting.     Sale  is 

was  sustained.    Gosselink  v.  Campbell,  4  void  where  two  animals  belonging  to  dif- 

Iowa,  296  (1866);  Gilchrist  v.  Schmidling,  ferent  owners  are  sold  at  once.    lb, 
12  Kan.  263  (1873).     Chntra,  Willis  v.         «  McRae  v.  0*Lain,  cited  Kennedy  ». 

Legris,    46  111.   289  (1867);  Bullock  v.  Sowden,  1  McMullan  (S.  C.)  Law,  328. 

Oeomble,  lb,  218  ;  Poppen  v.  Holmes,  44  But  authority  to  impose  "fnes  and  penal' 

IlL  860.    But  see  Hart  v.  Mayor,  &c  of  Hes"  authorize  a  &id  against  those  who 
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§  352  (286).  Equity  will  not  ordinarily  reUoTO  against  Valid  For- 
feitures. —  A  forfeiture  imposed  by  a  municipal  corporation,  under 
legislative  authority,  for  a  violation  of  a  valid  by-law,  and  inflicted 
as  a  penalty  for  such  violation,  earmot  be  relieved  against  in  equity, 
unless,  perhaps,  where  peculiar  circumstances  furnish  grounds  for 
equitable  interposition,  the  general  doctrine  being  that  equity  may 
relieve  against  forfeitures  declared  by  contract,  but  not  against  those 
expressly  declared  or  authorized  by  statute.^ 

§  353  (287).  Power  to  enforoe  by  Imprisonment  mnst  be  ex- 
pressly given.  —  In  this  country  it  is  not  unusual  to  provide,  in  the 
organic  act  of  municipal  corporations,  that  if  fines  for  violation  of 
by-laws  or  ordinances  are  not  paid,  the  offender  may  he  committed  to 
prison  for  a  limited  period.  And  in  respect  to  some  offences  pub- 
lic in  their  character,  the  power  to  imprison  in  the  first  instance  is 
often  conferred.^  It  is  scarcely  necessary  to  add  that  unless  the  au- 
thority be  plainly  given,  it  does  not  exist ;  and  when  given,  before 
it  can  be  exercised  there  must  be  a  judicial  ascertainment  by  a  com- 
petent tribunal  or  magistrate  of  the  guilt  of  the  party .^ 

violate  the  ordinance  forbidding  hogs  mn-  (forfeiture    clause  in  lease)  ;    Peachj  t. 

ning  at  large,  and  the  seizure,  impound-  Somerset,  1  Str.  447 ;  Gorman  v.  Low,  2 

ing,  and  sale  (upon  notice)  of  the  animals  Edw.   Ch.  324 ;  Keating  v.   Sparrow,  1 

to  pay  the  fine,  whether  they  belong  to  Ball  &  Beat.  367 ;  State  v.  Bailroad  Co., 

residents  or  non-residents.      Kennedy  v.  8  How.  (U.  S.)  534. 

Sowden,  supra  ;  8.  p.  Crosby  v.  Warren,  *  Barter  v.  Ck>mmonwealth,  8  Pfc.  (Pen. 

1  Rich.  (S.  C.)  Law.  385  (1845),  IFard-  &  W.)  253  (1831);  New  Orleans  v.  Ccs- 

laWf  J.,  dissenting;  McKee  v,  McKee,  8  tello,  14  La.  An.  37  ;  Burlington  v.  Eel- 

B.  Hon.  (Ky.)  433  (1848);  see  Kinder  v.  lar,   18  Iowa,  59 ;  London  t^.  Wood,  IS 

Gillespie,  63  III.  88  (1872).     But  it  seems  Mod.  686  ;   Bab  v.  Clerk,  F.  Moore,  411; 

doubtful,  upon  the  principles  adopted  in  Clarke's  C^ase,  5  Co.  64 ;  1  RoU.  Abr.  364; 

the  construction  of  powers  of  this  charac-  Com.  Dig.  By-Law,  £.  1 ;  Chilton  v.  Rail- 

ter,  whether  authority  to  impose  fines  and  way  Co.,  16  M.  &  W.  212 ;  King  o.  Mer- 

penalties  extends  any  further  than  to  the  chant  Taylors'  Co.,  2  Lev.  200. 

imposition  of  pecuniary  fines  and  penal-  *  Burnett,  In  re,  30  Ala.  461  (1857). 

ties.    See  Mayor  of  Mobile  v.  Yuille,  8  Charter  power  to  punish  Tiolationa  of  or 

Ala.  137 ;  White  v.  Tallman,  2  Dutch,  dinances  "  by  fines,  imprisonment,  labor, 

(N.  J.)  67  (1856).     The  power  to  forfeit,  or  other  penalty  prescribed  by  ordinance" 

like  the  power  to  tax,  should  be  given  will  authorize  the  city  council  to  prescribe 

either    expressly,   or,   at  all    events,   by  as  punishment  either  fine  or  imprisonmeot 

necessary  implication.     And  it  has  been  (not  both),  and  not  even  impriaonmeot 

held  that  it  cannot  be  implied  from  the  as  means  of  enforcing  payment  of  a  fine, 

power  "  to  impose  reasonable  fines,"  and  Brieswick    v.    Brunswick,    51    Ga.    639 

to  cause  "all  such  fines  and  all  such  for-  (1874);  8.  0.  21  Am.  Rep.  240.     Fines 

feitures  and  penalties  as  may  be  incurred  for  the  violation  of  ordinanoea,  held,  under 

under  the  laws  and  ordinances  of  the  cor^  special  charter  provisions,  collectible  lij 

poration,  to  be  assessed,  levied,  and  col-  commitment  of  the  persons,  or  by  fieri 

lected.*'     Cotter  v.   Doty,   5  Ohio,   895  facias.    Huddleson  «.  Buffin,  6  Ohio  St 

(1832).  604.     The  power  to  poniah  offenders  bf 

1  Taylor  v.  Carondelet,    22  Mo.   105  fine  or  imprisonment,  confened  apos  s 
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On  wham  Ordinances  are  "binding,  and  who  must  notice  them. 

§  334  (288).  Who  bound.  —  In  England  the  by-laws  of  a  muni- 
cipal corporation  bind  not  only  the  members,  but,  if  they  are  general 
in  their  nature  and  purposes,  and  not  limited  to  any  particular  class 
or  description,  but  intended  to  extend  to  all  persons  coming  within 
the  local  jurisdiction  of  the  corporation,  they  hind  oM,  whether  mem- 
bers or  strangers,  and  aU  must  take  notice  of  them  at  their  periL  And 
by-laws  made  by  a  municipal  corporation  with  respect  to  a  liberty 
or  franchise  granted  them,  with  local  jurisdiction  beyond  the  limits 
of  the  municipality,  are  as  binding  upon  persons  going  into  the  lib* 
erty,  as  the  by-laws  of  the  city  upon  those  who  come  within  its 
walls.^ 

§  355  (289).  Same  Bubjeot.  —  So,  also,  in  this  country  it  is  settled 
that  valid  ordinances  bind  not  only  the  inhabitants  of  the  corporation, 
but  also  strangers  or  non-residents  coming  within  its  limits.  These^ 
for  the  time  being,  are  regarded  as  inhabitants,  and  liable  in  the  same 
manner  for  violations  of  ordinances.^    So  far  is  plain.     But  suppose 

municipal  oorporation,  does  not  include  281 ;  8.  o.  2  Vent.  188 ;  Lee  v.  Wallis,  1 
the  authority  to  coerce  the  payment  of  a  Eenyon,  295 ;  Sayer,  263 ;  Adley  v. 
fine  by  imprisonment.  Brieswick  v.  Bmns*  Reeves,  2  Maule  &  SeL  60  ;  Willc.  179  ; 
wick,  51  Ga.  639  (1874).  Where  an  ordi-  Glover,  811.  Verbal  order  of  police  ma- 
nance  provided  that  a  convicted  person  -  gistrate  wiU  not  justify  police  officer  in 
should  forfeit  a  sum  **  not  exceeding  five  holding  a  person  in  custody  for  the  non- 
hundred  dollars,  and  may  be  imprisoned  payment  of  a  fine  imposed  for  the  breach 
not  exceeding  sixty  days,  or  both,"  a  sen-  of  a  municipal  ordinance.  Board  of 
tence  to  pay  a  fine  of  one  hundred  dollars  Trustees  v.  Schroeder,  58  Illinois,  358 
or  perform  sixty  days'  work  on  the  public  (1871). 

streets,  was  held  to  be  void,   the  latter         ^  WUlc  105,  107 ;  Glover,  289,  290 ; 

clause  being  unauthorized  by  the  ordi-  London  v.  Vanacre,  1  Ld.  Baym.  498  ; 

nance,  and  the  whole  sentence  being  un*  Salk.  143 ;  Pierce  v.  Bartrum,  Cowp.  270  ; 

certain  and  in  the  alternative.    Ex  parte  Fazakerly  v,  WUtshire,  1  Stra.  462;  Kirk 

Martini,  23  Fla.  843  (1887).    Authority  to  v.  Nowill,   1   Term   B.    118;    Butchers' 

enforce  penalties  for  violations  of  ordi-  Co.  v,  Morey,  1  H.  Bl.  870.    Do  not  bind 

nances  by  "diatreas  and  aafs**  of  property  beyond  limits  of  authorized  jurisdiction, 

must    be    expressly   or  plainly  granted.  See  3  Mod.  158  ;  T.  Jones,  144  ;  2  Brownl. 

White  V.  TaUman,  2  Dutch.  (N.  J.)  67  177  ;  Hob.  211 ;  Hutt  6  ;  11  Rep.  63 ; 

(1856) ;   Bergen    v.   Glarkson,    1   Halst  Godb.  252.    An  ordinance  passed  in  1884, 

(N.  J.)  352.    A  law  authorizing  a  munici-  prohibiting  the  erection  of  **  stables,  &c., 

pal  corporation  to  recover  a  fine  for  breach  in  the  interior  of  the  city  of  New  Orleans, 

of  a  police  regulation  does  not,  without  ex-  or  any  of  its  incorporated  suburbs,"  held 

press  provision  therefor,  authorize  the  ar-  not  to  extend  to  the  city  of  Lafayette^ 

rest  and  criminal  prosecution  of  the  offend-  subsequently  added,  by  act  of  the  legisla- 

er.     State  v.  Ruff,  80  La.  An.  497.    And  ture,  to  the  city  of  New  Orleans.     New 

in  England,  likewise,  such  a  power  cannot  Orleans    «.    Anderson,    9   La.  An.   828 

he  conferred  by  the  crown,  and  can  only  (1854). 

exist  by  authority  of  parliament  or  a  spe-         *  Heland  v,  Lowell,  8  Allen  (Mass.)^ 

cial  custom.     Clerk  v.  Tucket,   8  Lev.  407  (1862);  Whitfield  v.  Longest,  6  Ire. 
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a  persou  liviug  without  the  limits  of  the  corporation  suffers  his  cattle 
or  property  to  stray  into  it  and  violate  its  ordinances.  Here  two 
questions  may  arise :  1.  Can  such  property,  being  vrUliin  the  cor- 
poration, be  dealt  with  the  same  as  if  it  belonged  to  an  inhabitant 
of  the  corporation  ?  It  is  held  that  it  can.^  2.  Can  such  non-resident 
owner  be  made  amenable  personally  to  a  penalty  to  the  corporation  ? 
In  other  words,  has  a  corporation  power,  unless  expressly  conferred, 
to  provide  for  collecting  a  penalty  from  a  non-resident  who  suffers 
liis  property  to  violate  an  ordinance,  but  who  himself  was  at  the 
time  without  the  corporate  limits?  This  remains,  perhaps,  to  be 
settled ;  Ihough  it  is  certain  that  ordinances  will  not  be  construed 
to  extend  to  persons  living  without  the  corporation  and  not  being 
within  it,  unless  such  an  intention  plainly  appears.' 


(Law)  268  (1846);  approving  Pierce  v. 
Bartram,  Cowp.  269.  See  al<K>  Buffalo  v, 
V^Tebster,  10  Wend.  (N.  Y.)  99  ;  Comm're 
of  Wilmington  r.  Roby,  8  Ire.  (Law)  250  ; 
Comm'rs  of  Pljrmouth  v,  Pettijohn,  4 
Dev.  (Law)  691 ;  Strauss  v.  Pontiac,  40 
IlL  801  (1866);  City  Council  v.  Pepper,  1 
Rich.  (S.  C.)  Law,  364  (1845)  ;  City 
Council  V.  King,  4  McCord  (S.  C),  487 ; 
Marietta  v.  Fearing,  4  Ohio,  427  (1831)  ; 
Dodge  V.  Gridley,  10  Ohio,  173 ;  Homey 
O.Sloan,  1  Smith  (Ind.),  186;  Kennedy 
V.  Sowden,  1  McMulIan  (S.  C),  823  ; 
Bott  V,  Pratt,  83  Minn.  323 ;  Kuoxville 
V,  King,  7  Lea,  441.  Taxation  of  non- 
residents using  streets.  Post,  sec  682, 
note. 

^  Whitfield  V.  Longest,  6  Ire.  (Law) 
268  (1846);  Gosselink  v.  Campbell,  4 
Iowa,  296,  800  (1856);  Keed  v.  People,  1 
Park.  Or.  Rep.  481  ;  Rose  v.  Hardie,  98 
N.  C.  44.  Supra,  sec.  848,  note.  The  point 
was  also  ruled  the  same  way  in  Spitler  v. 
Young,  63  Mo.  42  (1876);  but  the  ordi- 
nance was  construed  not  to  ap])ly  to  a  case 
where  the  hogs  owned  outside  of  the  cor- 
poration escaped  from  a  pen  in  conse- 
quence of  a  flood,  over  which  the  owner 
had  no  control,  which  washed  the  pen 
away,  and  where  the  owner  was  using  dQ- 
igence  to  reclaim  them.  Warner,  J., 
says,  "  While  the  hogs  in  this  case  were 
found  in  the  streets,  yet  they  were  not 
there  within  the  meaning  and  spirit  of  the 
ordinance,  which  was  designed  to  prohibit 
hogs  from  running  at  large  in  the  ordinary 


>  Plymouth  v.  Pettyohn,  4  Der.  (Law) 
591.  Inability  to  punish  non-resident 
owner  criminally  in  respect  to  property 
within  corporate  limits,  see  Reed  r.  Peo- 
ple, 1  Park.  Cr.  Bep.  481.  Power  "to 
make  such  prudential  rules  and  regnls- 
tions  as  may  seem  necessary  for  the  bet- 
ter improving  of  the  eomvMn  Uxnds  of  s 
town,"  &c.,  extends  only  to  regniatioiii 
as  between  those  who  have  the  right  to 
enjoy  them  in  common,  but  does  not  con* 
fer  the  power  of  imposing  a  penalty  for 
treapasaes  by  strangers ;  for  such  acts  the 
town  must  pursue  ite  oommon-Uw  mn- ' 
edy.  Foster  v.  Rhoads,  19  Johns.  (N.  Y.) 
191  (1821).     See,  also.  People  ».  Woite, 

7  Wend.  (N.  Y.)  486  ;  Holladay  v.  Man*, 

8  Wend.  (N.  Y.)  142.  City  held  not  to 
have  power  to  require  a  license  tax  from 
non-resident  owners  of  wagons  engaged 
in  hauling  into  and  out  of  the  city  for 
hire.  St.  Charles  v.  Nolle,  51  Mo.  122 
(1872).  See  Index,  VehieUa.  Ordinances 
cannot  have  an  extra-territorial  effect,  os- 
less  the  power  be  plainly  conferred  ppon 
the  corporation.  Strauss  v.  Pontiac  (liquor 
ordinance),  40  lU.  301  (1866);  Gosselink 
V.  Campbell,  4  Iowa,  296  ;  Robb  v.  Indi- 
anapolis, 38  Ind.  49  (1871);  Chicago 
Packing  Co.  v.  Chicago,  88  IlL  221  (1878). 
Whether  a  party  resides  within  the  li»iti 
embraced  by  an  ordinance  is  a  question 
of  fact  Board  v.  Pooley,  11  La.  An. 
743  ;  Police  Jury  «.  Villaviabo,  12  U 
An.  788  ;  New  Orleans  v,  Boudro,  14  La 
An.  808. 


sense. 


>t 
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§  356  (290).  Notice.  —  All  persons  upon  whom  ordinances  are 
binding  are  bound  to  take  notice  of  them.^  But  where  a  party  is 
liable  to  a  penalty  if  he  does  not  do  a  given  act  upon  notice,  a  news- 
paper notice  is  not  sufficient,  unless  that  mode  is  pointed  out  by  the 
law,  or  general  power  is  given  to  the  corporation  embracing  within 
it  the  authority  to  prescribe  the  kind  and  manner  of  notice.^ 

Ordinances  relating  to  the  Licensing,  Begulatian,  and  Taxing  of 
Amusements  and  Oecupaiions,  including  the  Sale  of  Intoxicating 
Liquors. 

§  357  (291).  Natnre  of  Zdoense  Power.  —  Charters  not  unfre- 
queiitly  confer  upon  the  corporation  the  power  "to  license  and 
regulate "  or  to  "  license,  regulate,  and  tax  "  certain  avocations  and 
employments,  and  to  "  tax  and  restrain  "  or  "  prohibit "  exhibitions, 
shows,  places  of  amusement,  and  the  like ;  and  unless  there  is  some 
specific  limitation  on  the  authority  of  the  legislature  in  this  respect, 
such  provisions  are  constitutional.'    Where,  by  the  charter  of  a  city, 

^  Palmyra  v.  Morton  (sidewalk  ordi-  137  (1S41),  it  was  determined  that  there 
nance),  25  Ho.  693  (1360) ;  Bnffalo  v,  was  nothing  in  the  Constitution  of  the 
Webster,  10  Wend.  (N.  Y.)  99  (1833).  State  which  would  invalidate  a  ijprant  of 
See  Reed  v.  People,  1  Park.  Cr.  Rep.  481;  power  to  a  municipal  corporation  *'  to 
City  of  London  v.  Yanacre,  12  Mod.  270,  license  bakers^  and  regulate  the  weight  and 
272  ;  Glover  on  Corp.  207,  290  ;  Knox-  price  of  bread,  and  to  prohibit  the  baking, 
ville  o.  King,  7  Lea  (Tenn.),  441  (citing  for  sale,  except  by  those  licensed.'*  Such 
text);  Faribault  v.  Wilson,  34  Minn.  254  a  grant  of  power  does  not  unlawfully  in- 
(as  all  persons  within  the  city  limits  are  terfere  with  the  right  of  citizens  to  pur- 
bound  to  take  notice  of  the  ordinances,  a  sue  their  lawful  occapations.  In  the  City 
complaint  setting  forth  a  violation  of  an  of  Boston  v,  Schaffer,  9  Pick.  (Mass.)  415 
ordinance  need  not  recite  it,  — a  reference  (1830),  it  was  decided  that  it  is  compe- 
to  its  number  is  sufficient).  Infra,  sec  tent  for  the  legislature  to  grant  a  city  or 
418.  Where  a  city  having  an  ordinance  town  power  to  require  the  payment  of 
prohibiting  the  storage  of  fertilizers  within  money  as  the  condition  of  exercising  par- 
the  corporate  limits,  allowed,  without  ob-  ticular  employments,  e.  g,  giving  theatri- 
jection  or  warning,  a  railroad  company  to  cal  or  other  exhibitions.  This  is  not  in 
erect  expensive  storehouses  to  accommo-  the  nature  of  a  tax,  which  must  be  gen- 
date  its  traffic  in  such  merchandise,  it  eral,  but  of  an  excise  on  special  vocations, 
was  held  that  the  city  was  estopped  from  Approved,  Cincinnati  v.  Bryson,  1 5  Ohio 
asserting  its  ordinance  against  the  com-  625  ;  New  Orleans  v,  Turpin  (auctioneers), 
pany  ;  and  that  the  railroad,  being  bound  13  La.  An.  56  (1858)  ;  Municipality  v. 
to  deliver  its  freight  in  the  city,  was  not  Dubois  (livery-stable  keeper),  10  La.  An. 
included  in  the  terras  of  the  ordinance.  56  ;  Charity  Hospital  v.  Stick uey,  2  La. 
Mayor  of  Athens  v,  Georgia  R.  R.,  72  6a.  An.  550  ;  Slaughter  r.  Commonwealth,  13 
800.  As  to  estoppel  see  also  Atlanta  v,  Gratt.  (Va.)  767 ;  Carroll  v.  Tuskaloosa, 
Gate  City  Gas-Light  Co.,  71  Ga.  106  ;  post,  12  Ala.  173  ;  Merriam  r.  New  Orleans,  14 
sees.  606,  808.  La.  An.  318  ;  Wynne  v.  Wright,  1  Dev.  k 

^  Keckely  v.  Commissioners  of  Roads,  &  B.    (N.   C)    Law,  19 ;    Savannah  v. 

4  McCord  (S.  C),  257  (1828).  Hartridge,  8  Ga.  23  ;  Cincinnati  v.  Btj- 

*  Mount  Pleasant  v.  Clutch,  6  Iowa,  son,  15  Ohio,  625,  dissenting  opinion  or 

546  (1858).    In  Mobile  v.  Yuille,  3  Ala.  Burehard,  J.;  Collins  v.  Louisville,  2  B. 
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the  power  to  license  a  particular  occupation  within  its  limits  is  given 
to  the  common  council,  such  power  involves  the  necessity  of  deter- 
mining with  reasonable  certainty  both  the  extent  and  duration  of 
the  license  and  the  sum  to  be  paid  therefor ;  and  must  be  exercised 
by  the  common  council,  and  cannot  be  delegated  by  it,  in  whole  or 
in  part,  to  any  person  or  authority.^  Concerning  useful  trades  and 
employments,  a  distinction  is  to  be  observed  between  the  power  to 
**  license  "  and  the  power  to  "  tax."  In  such  cases  the  former  right, 
unless  such  appears  to  have  been  the  legislative  intent,  does  not 
give  the  authority  to  prohibit,  or  to  use  the  license  as  a  mode  of 
taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for  the  license 
and  the  labor  attending  its  issue  may  be  charged.^     Eespecting 

Mod.  (Kv.)  134;  The  Oennania  v.  State,  7  ordinances  of  this  character  ought  not  to 
Aid.  1;  i^ucas  v.  Lott.  Comm'rs,  11  Oill  &  be  sustained,  unless  the  authority  be  ex- 
Johns.  (Md.)  506  ;  Sears  v.  West,  1  Murph.  presslj  or  otherwise  unequivocally  con- 
(X.  C.)  291  ;  People  v,  Thurber,  18  111.  ferred.     Newton  v.  Atchison,  31  Kan.  151 
557;  Savannah  v.  Charlton,  86  Ga.  460  (quoting  the.  foregoing  with  approval).  In 
(1867).    Forbidding  driving  of  carts  with-  this  case  a  license  tax  upon  merchants, 
out  license.    Who  are  cartmen  ?  Brooklyn  graduated  according  to  their  average  stock 
V.  Breslin,  57  N.  Y.  591  (1874);  post^  sees,  on  hand,  was  held  valid,  and  not  in  any 
785,  791 ;  East  St.  l^^uis  v.  Trustees,  102  illegal  sense  double  taxation.      In  TulloM 
111.  489  ;  Wiggins  Ferry  Co.  v.  East  St  v.  Sedan,  81  Kan.  165,  the  same  cooit 
Louis,  102  111.  560  (the  Illinois  Constitu-  htXAKlioenst  tax  upon  dra^gids^  which  vn 
tion  of  1870  did  not  affect  the  power  of  much  laiger  for  those  not  having  permits 
the  legislature  in  regard  to  conferring  the  to  sell  liquors  than  for  thoae  haying  anck 
right  upon  cities  to  require  licenses);  State  permits,  was  not  illegal  or  void. 
V.  Hayne,  4  S.  C.  408  ;  State  v.  Columbia,  ^  Darling  v,  St.  Paul,  19  Minn.  889 
6  S.  C.  1  ;  Charleston  v.  Oliver,  16  S.  G.  (1872).    Compare  this  case,  however,  witk 
47  ;  United  States  Distilling  Co.  v.  Chi-  Decorah  v.  Dunstan,  38  Iowa,  96  (1874), 
cago,  112  III.  19  (brewers  and  distillers);  in  which  it  was  held  that  where  an  incor- 
Information  against  Oliver,  21  S.  C.  818  ;  porated  town  had  the  power  to  regulate 
Van  Hook  v.  Selma,  70  Ala.  861 ;  People  and  license  auction  sales,  &c.,  and  to  psM 
V.   Mulholland,  82  N.  Y.  824  (delivering  all  ordinances  necessary  to  exercise  that 
milk  from  vehicles).     A  power  to  "  levy  a  power,  an  ordinance  authorizing  the  mayor 
license  tax  "  is  discretionary  and  not  man-  to  fix  the  amount  of  the  license  within  a 
datory.    Under  it  a  city  may  abstain  from  specified  sum  was  held  not  to  be  invalid, 
taxing  any  occupation.     New  Orleans  v.  The  general  doctrine  on  the  aubject  of  the 
Miil^.,  88  La.  An.  826;  see  chapter  on  delegaiian  of  municipal  powen  \&  ti\semhat 
Taxation, /Tos^ ;  ante,  sec.  115;  Kniper  v.  discussed;   and  the  line  drawn  between 
Louisville,  7  Bush  (Ky. ),  599.  duties  of  a  ministerial  and  executive  char- 
The    cases    show    some    diversity    of  acter  which  may  be  delegated,  and  legisla- 
opinion  as  to  the  right  to  tax  particular  tive  or  discretionary  powers  which  may 
employments  as  distinguished  from  prop-  not  be  delegated.      An  ordinance  which 
erty  ;  but  the  correct  view,  it  is  submitted,  required  the  recommendation  of  twelve  dt- 
is  this:    Unless    specially  restrained  by  izens  and  taxpayers  in  the  block  where  it 
the  Constitution,  the  legislature  may  pro-  was  proposed  to  establish  a  /auiwiry,  be- 
Tide  for  the  taxing  of  any  occupation  or  fore  the  authorities  should  iasue  a  licenaa 
trade,  and  may  confer  this  power  upon  therefor,  held  illegal.     In  re  Quong  Woo, 
municipal  corporations.     But  such  taxes  18  Fed.  Rep.  229 ;  supra,  sec  819,  and 
are  apt  to  be  inequitable,  and  the  principle  note.    AtUe^  sec  96  ;  poH,  sees.  716,  780. 
not  free  from  danger  of  great  abuse.  Hence         '  State  v.  Bean,  91  K.  C.  554  (quoti]]| 
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amusements,  exhibitions,  &c.y  the  authority  of  the  corporation  under 
the  power  to  license  has  been  regarded  as  greater  than  when  the 
same  word  is  employed  as  to  trades  and  occupations.^    Words  gf 

text,  and  holding  that  a  power  to  license  627  (1875);  Welch  v.  Hotchkiss  (building 

the  cairyiug  on  of  trades,  &c.,  is  &  police  license  fee  of  fifty  cents  sustained),  89 

)M)W6r,  and  does  not  confer  power  to  use  the  Conn«  140  (1872);  s.  c.  12  Am.  Bep.  883; 

license  as  a  mode  of  raising  revenue).    See  post,  sec.  405,  note.      St.  Paul  v.  Treager, 

also  Ex  parte    Mirande,    78    Cal.   865  ;  25  Minn.  248,  approving  text ;  Bennett  v, 

0*Maley  «.  Freeport,  96  Pa.  St  24  ;  Van-  People,  80  111.  889 ;    East  St.   Louis  v. 

sant  V,  Harlem  Stage  Co.,  59  Md.  380  ;  Wehrung,  46  111.  392  ;  Savannah  v.  Charl- 

Muhlenbrinck   i^.  Commissioners,   42  N.  ton,  36  Ga.  460 ;  Darling  v,  St.  Paul,  19 

J.  L.  864.     Compare  Flanagan  v.  Plain-  Minn.  889  (1872),  citing  text;  post,  chap. 


field,  44  N.  J.   L.    118 ;  Clark  v.  New 

Brunswick,  48  N.  J.  L.  175.  Power  '*  to  regulate  the  sale  of  meat," 

A  general  incorporation  act  conferring  &c.,  held  to  authorize  a  city  to  require 

power  to  license  certain  enumerated  occu-  that  a  license  shall  be  obtained  for  the 

pations  is  to  be  construed  as  if  inhibiting  selling  of  meat,  &c.     Kinsley  v.  Chicago, 

the  licensing  of   those  not  enumerated.  124  111.  869  (1888). 

Cairo  v,  Bross,  101  111.  475.     Where  a  Distinction  between  taxation  and  pcliee 

charter  provided  that  licenses  should  be  reffulation  well  stated  by  Depue,  J.,  in 

proportioned  to  the  amount  of  business,  an  State  v,  Hoboken,  38  N.  J.  L.  280  (1869); 

ordinance  varying  the  amount  according  Commonwealth    v.    Markham,    7     Bush 

to  the  number  of  persons  employed  was  (Ky,),  486  (1870);  State  v.  Cassidy,  22 

held  lawful.      Ex  parte  Sisto  Li  Protti,  Minn.  812  ;  post,  sec.  768 ;  see,  also.  Kip 

68  CaL  635.     One  who  transacts  business  v.  Patterson,  2  Dutch.  (N.  J.)  298  ;  Mayor 

both  as  a  wholesale  and  retail  merchant  v.  Avenue  Railroad  Company,  82  N.  Y. 

may  be  required  to  take  out  licenses  in  261 ;   38    N.    Y.    42,   distinguished  and 

each  capacity.     New  Orleans  v,  Koen,  88  questioned  in  Frankford  and   Phila.  P. 

La.  An.  828.  R.  Co.  v,  Philadelphia,  58   Pa.   St.  119 

1  Ash  V.  People,  11  Mich.  847  ;  ante,  (1868);  Johnson  v.  Philadelphia,  60  Pa. 

sec.  115  ;  Youngblood  v.  Sexton  (distino-  St.  445 ;  Freeholders  v.  Barber,  2  Halst 

tion  between   lioense  and    taxation),   82  (N.  J.)  64.     Difference  between  tax  and  a 

Mich.  406  (1875)  ;  a.  c.  20  Am.  Rep.  654;  license  to  exercise  particular  callings  upon 

St.  Paul  V.  Traeger,  25  Minn.  248  (1878).  making  pecuniary  compensation  for  the 

Power  "  to  exact  license  money"  and  "  to  privilege.     People  i;.  Thurber,  18  111.  557; 

reguliite  **  the  sale  of  liquors  held  not  to  Mount  Carmel  v.  Wabash  Co.,  50  111.  69; 

confer  power  to  prohibit  the  sale  thereof.  Kniper  r.  Louisville,  7  Bush  (Ky.),  599. 

Sweet*.  Wabash,  41  Ind.  7  (1872);  Free-  Smith  v.   City  of   Madison,    7  Ind.   86 

holders  v.  Barber,  2  Halst.  (N.  J.)  64;  Car-  (1855),  so  far  as  it  holds  that  authority 

roll  V,  Tuskaloosa,  12  Ala.  (h.  s.)  178;  "to  suppress  and  restrain"  bowling  sa- 

Greensboro  v,  MuUins,    18  Ala.    (n.  8.)  loons  confers  the  power  to  license  and  tax 

341;  Lucas  v.  Lott.  Comm'rs,  11  Gill  &  them,  cannot,  as  it  seems  to  us,  be  sus- 

Johns.  (Md.)  506;  City  Council  v.  Ahrens,  tained.    Mayor,  &c.  v.  Beasley,  1  Humph. 

4  Strob.  (S.  C.)  241  ;   Kip  v.  Paterson,  2  (Tenn.)  240,  holds  that  power  in  a  charter 

Dutch.  (N.  J.)  298  ;  Portland  v,  O'Neill,  to  regulate  and  restrain  tippling-houses 

1  Greg.  218 ;  Bennett  o.  Birmingham,  did  not  confer  the  power  to  tax  them. 
81  Pa.  St.  16  ;  Commonwealth  v.  Stodder,  The  word  "  restrain"  (Emporia  r.  Volmer, 

2  Cnsh.  (Mass.)  662;  Day  v.  Green,  4  12  Kan.  622,  630  (1874)  held  not  to  be 
Cnsb.  (Macs.)  433  ;  Dunham  v.  Rochester,  synonymous  with  the  word  "  prohibit "  or 
6  Cow.  (N.  Y.)  462;  Lawrenceburg  ».  "suppress."  Approving  text.  Frank, /n 
Wnest,  16  Ind.  837  ;  Cheny  «.  Shelby-  re,  62  Cal.  606  ;  Hudson,  &c  v,  Hoboken, 
▼iUe,  19  Ind.  84 ;  Leavenworth  v.  Booth  41  N.  J.  L.  71.  A  power  "to  regulate" 
(constraing words  "license  tax"),  15  Kan.  victoalling  houses  held  to  inclade  the 
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this  character,  however,  do  not  always  have  exactly  the  same 
meaning,  and  the  intention  of  the  legislature  in  using  them  must 
c^ten  be  gathered  from  the  whole  charter  and  the  general  legislation 
of  the  State  respecting  the  subject-matter. 

§  358    (292).     Same  Bubject.     Regulation  of  Ooonpatioiis.  —  In 

harmony  with  the  fui-egoiug  principles,  it  has  been  held  that,  under 
authority  **to  license  and  regulate**  draymen,  &c,  a  municipal  cor- 
pomtion  may,  by  ordinance,  require  a  license  to  be  first  taken  out, 
and  charge  a  reasonable  sum  for  issuing  the  same  and  keeping  the 
necessary  record,  but  cannot,  hy  virtru  of  this  authority,  without  more, 
levy  a  tax  upon  the  occupation  itself;  and,  under  the  power  to  regu- 
late,  it  may  make  proper  police  regulations  as  to  the  mode  in  which 
the  employment  shall  be  exercised.^ 

power  to  license  them.    St  Johnsbary  v,  tHeory  the  police  power  would  be  shorn 

Thompson,  59  Vt.  800.  of  all  efficiency.  .  .  .  We  haye  no  doubt. 

One  who  sells  his  own  goods  at  public  therefore,   that  the    legislature   may,  io 

auction,  as  wuU  as  one  who  sella  another's,  regulating  any  matter  that  is  a  proper 

is  an  ''auctioneer/'  allowing  the  common  subject  of  the  police  power,  impose  sacli 

council  of  any  munici])ality  to  require  a  sums  for  licenses  as  will  operate  as  partiil 

license,  &c.    Goshen  v,  Kem,  63  Ind.  468.  restrictions  upon  the  business,  or  npon 

The  power  thus  conferred  on  a  common  the   keeping  of  the  particular  kinds  of 

council  is  iu  the  nature  of  a  police  regula-  property  regulated."    See,  alao,  Fire  De- 

tiou.    lb.  partment  v.   Helfenstein,  16  Wis.  136. 

^  Cincinnati  v.  Bryson,  15  Ohio,  625  Special  constitutional  provisions  in  refe^ 

(1846).    As  to  correctness  of  application  ence  to  taxation  have  been  held  to  hftre 

of  the  principle  of  law  to  the  facts,  quetre,  no  reference  to  license  taxes.     LeaTen- 

Consult,   in  connection  with  the    above  worth  v.  Booth,  15  Kan.  627,  635,  636 

case,  Mays  V.  Cincinnati,  1  Ohio  St.  268  (1875);  Anderson  «.  Kerns  Drain.  Co.,  U 

(1853) ;  with  which  compare  Cincinnati  v.  Ind.  201;  Bright  v.  McCuUough,  27  Ind. 

Buckingham,  10  Ohio,  261 ;  and  see  cases  223,  232;  People  v,  Coleman,  4  Cal.  46. 
cited  supra,  sec.  357  ;  Mays  v,  Cincinnati,         The  law  recognizes  property  in  dog!^ 

supra,  cited  by  Cornell ^  J.,  in  St.  Paul  and  a  city  ordinance  requiring  the  owner 

V.  Traeger,   25   Minn.   248   (1878);  The  of  such  property  to  obtain  a  license  to  keep 

Laundry  License  Case,  22  Fed.  Bep.  701 ;  the  same,  and  subjecting  him  to  arreit, 

Marmet  v.  State,  45  Ohio  St.   63 ;  Furt  fine  and  imprisonment,  for  not  procariag 

Smith  i;.  Ayers,  43  Ark.  82 ;  Russellville  such  license,  is  invalid.     Washinc^  •• 

V.  White,  41  Ark.  485.     An  act  to  reg-  Meigs,   1   McArthur,  53;    Harrington  «• 

ulate  and   license  the    keeping    of   dogs  Miles,  11  Kan.  480.     See,  on  this  general 

was  regarded  as  an  exercise  of  the  police,  subject,  State  o.  Cymis,  26  Ohio  St.  400; 

and   not  the  taxing  power  of  the  State,  Ward  v.  State,  48  Ala.  161;  posi,  sec  768; 

and  not  to  be  within  the  constitutional  arUe,  sec.  141. 

provision  requiring  Tdwi/brrni/?/ of  taxation.  The  legislature   may,  for   police  fW* 

Carter  v,  Dow,  16  Wis.  298  (1862);  Ten-  poses,  prescribe  the  limits  of  munidptl 

ney  v.  Lenz,  P).  566.      In  the  case  last  bodies,  enlarging  or  contracting  theoi  at 

cited,  PaiiUt  J.,  observes:  "We  cannot  pleasure,  and  give  them  power  to  pass  or* 

assent  to  the  position  that,  if  the  sum  re-  dinances  to  prevent  nuisances  beyimd  thrir 

quired  for  a  license  exceeds  the  expense  of  boundaries.     Thus  a  packing  houKe  which 

issuing  it,  the  act  transcends  tlie  licens-  has  been  licensed  by  the  town  where  it  i» 

ing  power,  and  imposes  a  tax.     By  such  a  located,  but  within  one  nule  of  the  eifrpo> 
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§359  (293).  Same  Bubjeot.  —  So  authority  to  a  city  to  adopt 
rules  and  ordera  "  for  the  diie  regulation  of  omnibuses,  stages,  &c./' 
was  held  not  to  authorize  the  adoption  of  an  ordinance  requiring  the 
payment  of  a  tax  or  duty  on  each  caiTtage  licensed,  varying  from  one 
to  twenty  dollars,  according  to  the  different  kinds  of  carriages,  and 
the  stands  occupied.  This  was  regarded  as  a  direct  tax  upon  the 
vehicle  used,  or  its  owner,  and  not  necessary  to  secure  the  objects  of 
the  above  grant  of  power  to  the  city.^     So  where,  under  an  act 

rate  limits  of  a  city,  does  not  exempt  the  cost  of  granting   such  licenses  may  be 

same  from  an  ordinance  of  that  city  re-  properly  charged  to  the  persons  procur- 

quiring  it  to  be  licensed  by  that  munici-  ing  them,  although  the  power  to  do  so  is 

pality.  The  person  using  the  establishment  not  expressly  given  in  the  charter.    Welch 

is  liable  to  be  charged  a  license  by  both  v,  Hotchkiss,  39  Conn.  140  (1872).    Under 

the  town  and  city.     Chicago  Packing  Co.  a  power  to  "license,  tax,  regulate,  sup- 

V.  Chicago,  88  111.  221.  press,   and    prohibit    hawkers,    peddlers. 

In  Ash  V,  People,  11  Mich.  847  (1868),  pawnbrokers,"  &o.,  a  city  may  grant  11- 
it  appeared  that,  by  its  charter,  authority  censes  imposing  such  conditions  and  bur- 
was  given  to  a  city  to  erect,  establish,  dens  as  it  sees  fit.  Launder  v.  Chicago, 
and  regulate  markets  and  market-places.  111  111*  291.  In  Illinois  the  legislature  is 
and  to  license  and  regulate  butchers  and  not  restricted  to  immoral  or  injurious 
shop-keepers  at  any  other  place  in  the  occupations  in  authorizing  a  city  to  impose 
city,  for  the  sale  of  meats,  &c.,  and  to  au-  license  fees,  nor  is  a  power  to  suppress  any 
thorize  the  mayor  to  grant  such  licenses  business  necessary  in  order  to  warrant  the 
and  to  prescribe  the  sum  of  money  to  be  exercise  of  a  power  to  license.  Braun  v. 
paid  into  the  treasury  of  the  city  therefor.  Chicago,  110  111.  187;  post,  sees.  405,  note, 
An  ordinance  prohibiting  the  keeping  of  768. 

meat-shops  outside  of  the  public  markets         ^  Commonwealth  v.  Stodder,  2   Cush. 

without  a  license,  and  requiring  the  pay-  (Mass.)   562,    572   (1848);    distinguished 

ment  of  a  license  fee  of  five  dollars,  was  from  Boston  v,  Schaffer,  9  Pick.  (Mass.) 

sustained,  although  the  amount  exceeded  ^15,  as  to  licenses  for  theatrical  exhibi- 

tlie   expense  of  making  and   registering  tions.    Powerto  the  city  council  of  Charles- 

tlie  license.    The  court  denied  that  the  ton  to  make,  inter  alia,  **  such  ordinapces 

foe  demanded  was  a  tax,  and  regarded  it  respecting  streets,  carriages,  wagons,  carts, 

as  but  a  reasonable  compensation  for  the  drays,  &c.,  as  to  them  shall  seem  expedi- 

additional  expense  of  municipal  supervi-  out  and  netessary,"  was  held  to  authorize 

sion  over  the  business  at  the  place  licensed,  an  ordinance  requiring  all  persons  who 

A  ferry  license  fee  of  fifty  dollars  was  drive  for  hire  any  cart,  dray,  wagon,  or 
held  not  to  be  a  tax,  within  the  meaning  omnibus,  within  the  city,  to  take  out  a 
of  the  term,  as  used  in  the  Constitution  of  license,  and  to  require  the  vehicle  to  be 
Michigwn  and  the  charter  of  the  city  of  numbered,  or  on  failure  to  do  so  to  pay  a 
Detroit.  Chilvers  r.  People,  11  Mich.  43  fine.  City  Council  v.  Pepper,  1  Rich. 
(1862);  an/«,  sec.  115.  " The  power  to  li-  (S.  C.)  Law,  364  (1845).  A  street- 
cense  and  regulate  carries  with  it  the  right  sprinkling  cart  is  a  '* public  vehicle"  on 
to  re«]uire  the  pajrment  of  a  [reasonable]  which  a  license  tax  is  properly  imposed, 
sum  in  consideration  of  the  license."  St.  Louis  «.  Woodruff,  4  Mo.  App.  169. 
Fer  Wright,  J.,  in  State  r.  Herod,  29  Iowa,  A  similar  ordinance,  imposing  annual 
123  (1870).  Whenever  a  municipal  cor-  charge  on  each  car  of  a  street-railway 
poration  is  authorized  to  make  by-laws  company,  was  sustained  as  a  police  regu- 
relative  to  a  given  subject,  and  to  require  lation.  Frankford  Railway  Company  v. 
of  those  who  desire  to  do  any  act  or  trans-  Philadelphia,  58  Pa.  St  119  (1868);  s.  p. 
act  any  business  pertaining  thereto  to  Johnson  v.  Philadelphia,  69  Pa.  St.  445 ; 
obtain  a  license  therefor,  the  reasonable  and  AHerton  v.  Chicago,  6  Fed.  Rep.  55& 
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authorizing  the  trustees  of  a  village  corporation  to  make  ordinances 
"  in  relation  to  hucksters,  and  for  the  good  government  of  the  vil* 
lage/'  it  was  held  that  an  ordinance  was  unauthorized  which  required 
that  hucksters  should,  before  exercising  their  employment^  take  a 
license,  and  be  taxed  a  sum  varying  from  five  to  thirty  dollars.^ 

§  360  (294).  Same  Bubjeot.  —  On  the  other  hand,  the  power  to 
''  license,  regulate,  and  restrain  amusements,"  it  was  admitted  or 
taken  for  granted,  would  authorize  an  ordinance  taxing,  or  requiring 
exhibitors  to  pay  a  specific  sum  for  the  privilege,  this  being  con- 
sidered as  a  means  of  regulating  and  restraining  them.'  So  a  grant 
of  power  to  a  city  or  town  to  license  exhibitions  "  on  such  terms 

A  municipal  corporation  may  under  its  does  power  to  license,  tax,  and  Tegnlate 

oixlinary  powers  of  local  government  pass  authorize  the  grant  of  an  exclusive  ligfat 

ordiuauces  requiring  a  street-railway  com-  to  run  omnibuses  within  the  limits  of  the 

|>any    incorporated    ])y    legislature,    and  city.    Logauv.  Pjme,  48  Iowa»  524  (1876); 

having  its  rails  down  and  in  use  through  Snyder  v.  North  Lawrence  (hackney  cosch, 

the  streets  under  legislative  sanction,  to  what  is),  8  Kan.  82  (1871). 
make    its  tracks  conform  to  the  grade,  ^  Dunham  v.  Rochester,  5  Ck>w.  (N.  Y) 

to  keep  in  repair  the  space  between  the  462,  466  (1826).    See  further,  Index,  MoT' 

rails,  and  to  remove  snow  and  the  like.  kets. 

But  it  has  no  power  to  require  such  a  com-  Under  a  charter  authorizing  the  Uceoae 
pany  so  organized  to  take  out  a  license  of  wagons,  &c.,  and  requiring  owners  and 
and  pay  license  fee  as  a  means  of  taxa-  keepers  of  wagons,  &c.,  tising  ihem  in  tkt 
tion,  unless  power  is  given  to  resort  to  city,  to  take  out  a  license,  all  hucksten^ 
licenses  and  license  fees  for  revenue  pur-  gardeners,  &c.,  who  are  not  residents  and 
poses.  A  provision  in  the  charter,  grant-  taxpayers  of  other  towns,  may  be  com- 
ing power  **to  license  and  regulate,"  does  pelled  to  take  out  a  license.  Frommer  r. 
not  authorize  the  exaction  of  license  fees  Richmond,  81  Gratt.  646.  A  city  has  no 
for  revenue  purposes.  Power  to  license  right  to  require  that  persons  owning  vehi- 
when  specially  given  in  a  charter  is  never-  cles  for  hire  within  its  limits  and  who 
theless  a  police  power.  The  exaction  of  have  paid  their  city  licenses  shall  obtain 
license  fees  for  revenue  purposes  is  the  from  the  city,  at  a  certain  fixed  and  ex- 
exercise  of  the  power  of  taxation.  The  orbitapt  price,  the  plates  which  an  onii- 
distinction  between  the  power  to  license  nance  of  the  city  has  prescribed  for  th« 
as  a  police  regulation  and  the  same  power  convenient  identification  of  the  vehicles. 
AS  a  revenue  measure  is  of  the  utmost  Such  an  exaction  is  another  license  in 
importance.  If  granted  with  a  view  to  disguise,  and  therefore  nnconstitutionsl 
revenue,  the  amount  of  tax,  if  not  limited  Walker  v.  Kew  Orleans,  81  La.  An.  828. 
by  charter,  is  in  the  discretion  and  judg-  *  Hodges  ».  Mayor,  2  Humph.  (Tenn.) 
roentof  the  authorities;  if  given  as  a  police  61.  See  also,  Carter  v.  Dow,  16  Wis. 
power,  it  must  be  exercised  as  a  means  of  299;  Tenuey  v.  Lenz,  lb.  566.  Speaking 
ri'giilation  only,  and  cannot  he  used  as  a  of  this  subject,  Mr.  Justice  CooUy  ex- 
sduixe  of  revenue.  North  Hudson  Railway  presses  it  as  his  opinion  that  where  the 
Co.  V.  Hoboken,  41  N.  J.  L.  71 ;  Mayor  v.  right  to  impose  license  fees  to  operate  as 
Avenue  Railroad  Co.,  32  N.  Y.  261.  Power  a  restriction  upon  the  business  or  thii^ 
to  license,  tax,  and  regulate  horse  rail-  licensed  can  be  fairly  deduced  from  the 
roads,  hackney  carriages,  &e.,  does  not  taxing  power  conferred  npon  the  corporis 
extend  to  taxation  of  private  vehicles  used  tion,  it  should  be  done,  rather  than  to 
by  a  merchant  or  manufacturer.  St  derive  the  right  solely  from  the  power  to 
Louis  V,  Grove,  46  Mo.  574  (1870).     Nor  regulate.     Ck>nst.  Lim.  202,  note. 
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and  conditions  as  to  it  may  seem  just  and  reasonable,**  authorizes  it 
to  exact  money  for  the  license ;  it  is  not  confined  to  regulating  time 
and  place,  establishing  police  regulations,  &c.^ 

§  361  (295).  Right  must  be  plainly  conferred.  —  Even  the  right 
to  license  must  be  plainly  conferred^  or  it  will  not  be  held  to  exist 
Thus,  power  to  make  "  by-laws  relative  to  hucksters,  grocers,  and 
victualling  shops"  does  not  authorize  the  corporation  to  exact  a 
license  from  persons  carrying  on  such  business.  Nor  does  the  gen- 
eral power  to  pass  prudential  by-laws,  not  inconsistent  with  the 
laws  of  the  State,  confer  the  authority  to  demand  a  license.^ 

§  362  (296).  Monopolies  Invalid. —  The  power  to  license  and 
regulate  a  lawful  and  necessary  business  will  not  give  the  corpora- 
tion the  power  to  make  contracts  which  create  or  tend  to  create  a 
monopoly.^ 


I  Boston  V.  Sohaffer,  9  Pick.  (Man.) 
415  (1830);  dlBtingnished  from  Common* 
wealth  V.  Stodder,  2  CoBb.  (Mass.)  562, 
572  (1848). 

*  Dunbam  o.  Rochester,  5  Cowen, 
(N.  Y. )  462  (1826) ;  Commonwealth  v.  Stod* 
der,  2  Cosh.  (Mass)  562  (1848) ;  Mays  v. 
Cincinnati,  1  Oliio  St.  268  (1853) ;  Gale 
V,  Kalamazoo  (market-house  contract),  28 
Mich.  344  (1871) ;  a.  c.  9  Am.  Rep.  80  ; 
St.  Paul  V.  Traeger,  25  Minn.  248  (1878); 
St.  Paul  V,  Stoltz,  83  Minn.  238  (ordi« 
nance  requiring  license  to  peddlen  held 
Toid).  By-laws  requiring  a  lieetue,  which 
may  be  so  heavy  as  to  anumnt  to  a  pro* 
hibilion,  were  justly  considered  to  be  in 
restraint  of  trade,  which  the  general  law 
favors,  and  in  this  case  were  adjudged 
void,  **both  for  want  of  jurisdiction  "  in 
the  corporation  to  pass  them,  and  for  want 
of  "conformity  to  the  general  law.'*  1 
Ohio  St.  268.  Where  the  charter  gave 
the  cori)oration  the  power  "to  lieaiM 
bakers,  and  to  prohibit  sales  of  bread  ex- 
cept by  those  licensed,"  the  court  doubted 
whether  under  this,  aside  from  the  taxing 
power  of  the  corporation,  an  ordinance 
could  be  supported  which  required  twenty 
dollars  to  be  paid  by  the  baker  for  a  license, 
although  it  admitted  that  the  corporation 
could  require  a  fee  for  issuing  and  register^ 
ing  the  license.  Mayor,  &c.  of  Mobile  v. 
Yoille,  8  Ala.  187  (1841).  Statutory  con- 
ditiont  precedent  mnst  be  complied  with 


to  make  a  license  valid  ;  and  licenses  are 
generally  considered  personal,  ceasing  with 
the  life  of  the  license,  and  not  transfera- 
ble without  consent.  Munsell  v.  Temple 
(grocery  license),  8  Gilm.  (8  111.)  y^; 
Lewis  V,  United  States,  Morris  (iowa), 
199;  Lombard  v.  Cheever  (ferry  license), 
Jb,  478 ;  Brunetti  v.  New  Orleans,  9  La. 
480.  As  to  power  to  revoke  licenses. 
Towns  V.  TaUahassee,  11  Fla.  130  (1866). 
"Junk  shops,"  defined  by  O'Neall,  C.  J., 
"to  be  a  place  where  odds  and  ends  are 
purchased  or  sold,**  and  cities  are  often 
empowered  to  exact  a  license  from  keepers 
thereof.  City  Council  v.  Qoldsmith,  12 
Rich.  (S.  C.)  Uw,  470  (1860).  "  Shows  " 
defined :  McKee  v.  Town  Council,  Bice 
(S.  G. )  Law,  24.  Licensed  auctiojuer 
held  not  liable  to  the  payment  of  a  pawn- 
broker's license,  under  a  city  ordinance. 
Hunt  V.  PhUadelphia,  85  Pa.  St.  277. 

s  Chicago  v.  Bumpff,  45  lU.  90  (1867). 
In  this  case,  under  a  power  granted  to  the 
city,  in  its  charter,  to  regulate  and  license 
the  elaughiering  of  animals  within  the 
corporate  limits,  the  common  council 
passed  an  ordinance,  whereby  a  particu- 
lar building  was  designated  for  the  slaugh- 
tering of  all  animals  intended  for  sale  or 
consumption  in  the  city,  the  owners  of 
which  were  granted  the  excltuive  rights  for 
a  specified  period,  to  have  all  such  ani- 
mals slaughtered  at  their  establishment^ 
they  to  be  paid  a  specific  sum  for  the 
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§  363  (297).    Intozioatlng  Llqao».  —  The  authority  of  munici- 
palities to  license,  tax,  restrain,  or  prohibit  the  traffic  in  or  Bok  of 

piivilege  by  all  penons  exercising  it,  and  working,  using  of  a  thiii|^  &c,  are  to^ 
to  have  the  option  of  accepting  such  And  any  one  grieved,  ke*,  may  have  an 
proposition,  but  which  was  not  to  take  action  on  the  statute,  and  recover  treble 
effect  until  they  executed  a  certain  bond  damages  and  double  costa.  So  monopolies 
therein  required;  and  it  was  held  that  are  contrary  to  Magna  Charta.  2  Init 
this  action  of  the  corporate  authorities  63.  By  statute,  SB  Edw,  III.  a  merchant 
could  not  be  regarded  as  regulating  or  may  freely  deal  in  all  manner  of  merdiaD- 
licensing  the  business,  but  was  simply  a  dise.  The  statute  of  21  Jac.  II.  does  not 
conditional  proposition,  which,  if  accepted,  extend  to  letters-patent  for  inventions,  &c 
would  constitute  a  contract.  It  was  also  The  first  part  of  this  section  is  simply  a 
held  that  this  contract  tended  to  create  a  declaration  of  the  common  law.  Wbea- 
nionopoly,  and  was  therefore  void.  And  ever  a  by-law  seeks  to  alter  a  well-settled 
the  opinion  was  expressed  that,  under  the  and  fundamental  principle  of  the  oommon 
charter,  authority  was  conferred  simply  law,  or  to  establish  a  rule  interfering  with 
to  pass  ordinances  to  locate  and  construct,  the  rights  of  individuals  or  the  poblic, 
and  to  r^pilate,  license,  restrain,  abate,  the  power  to  do  so  must  oome  from  pJaio 
or  prohibit  slaughtering  estublishments  and  direct  legislative  enactment.  Juity 
within  the  prescribed  limits ;  and  to  that  sees.  819,  823,  825,  326.  Posi,  see.  36i), 
end  the  corporate  authorities  may  so  as  to  power  to  preserve  the  Public  Health, 
regulate  the  business  as  to  prohibit  its  Safety  and  Convenience.  Legal  restraints 
exercise,  except  in  a  particular  place ;  in  the  form  of  regulations,  may,  hovenr, 
but  the  spot  so  designated  must  be  open  be  imposed  upon  the  few  for  the  benefit 
to  the  ei^oyment  of  all  persons  alike,  of  the  many.  It  is  sometimes  dilBcnlt  to 
upon  the  same  terms  and  conditions.  A  determine  when  a  by-law  ia  in  restrunt  of 
monopoly  cannot  be  implied^  but  must  trade,  and  when  it  is  a  mere  regulation  of 
rest  upon  express  grant.  Tuckahoe  Canal  trade.  The  former  is  illegal,  the  latter 
Co.  V.  Railroad  Co.,  1 1  Leigh  ( Va. ),  42,  per  legal.  The  following  ham  been,  held  to  k 
Tucker^  President  A  city  charter  grant-  bad,  as  in  restraint  of  trade :  That  no 
ing  the  city  the  right  to  **  exercise  and  member  should  sell  the  barrel  of  any  band- 
enjoy  all  the  rights,  immunities,  powers,  gun,  &c.,  ready  proved,  to  any  person  of 
and  privileges  appertaining  to  a  municipal  the  tmde  not  a  member  in  London,  or 
corporation,**  and  to  *Micense,  tax,  and  within  four  miles  thereof.  The  Master, 
regulate  hackney  carriages,  omnibuses,"  &C.,  of  Gunmakers,  &c.,  v.  Fell,  Willes, 
&c.,  does  not  authorize  the  city  authori-  884.  No  member  should  strike  hia  stamp 
ties  to  grant  to  one  person  the  sole  and  or  mark  on  the  barrel  of  any  penmn  not  a 
exclusive  right  to  run  omnibuses  in  the  city,  member  of  the  company,  kc  lb.  That 
TiOgnn  V.  Pyne,  43  Iowa,  524  (1876);  8.  c.  every  person  not  being  already  free  of  the 
22  Am.  Rep.  261 ;  Gale  v.  Kalamazoo,  28  city,  occupying,  using,  or  ezerdsing,  or 
Mich.  344  (1871);  8.  c.  9  Am.  Rep.  80,  in  who  shall  occupy,  use,  or  exercise  the  art, 
which  the  opinion  of  Cooley,  J.,  will  be  trade,  or  mystery  of  a  butcher  within  the 
found  to  be  highly  instructive.  Monopo-  said  city  or  its  liberties,  shall  take  upon 
lies  are  odious  to  the  law.  A  monopoly  himself  the  freedom  of  the  Company  of 
exists  when  the  sale  of  a^y  merchandise  or  Butchers,  and  that  if  any  person  or  per- 
commoclity  is  restrained  to  one  or  to  a  cer-  sons  (except  such  as  are  already  five, 
tain  number  (11  Co.  86) ;  and  it  has  three  &c.)  shall  rise  the  trade  of  a  butcher,  not 
infteparable  consequents,  —  the  increase  being  free  of  this  company,  he  shall  paj, 
of  the  price,  the  badness  of  the  wares,  the  &c.  Harrison  v,  Godman,  1  Burr.  11 
impoverishment  of  others.  lb.  Statute  So  as  "to  persons  using  the  occupation  of 
of  Monopolies :  By  statute,  21  Joe.  /.  ch,  music  and  dancing.*'  Robinson  9.  Gn» 
Hi.,  all  monopolies  and  all  commissions,  court,  5  Mod.  104.  That  no  person  shouM 
grants,  licenses,  &c.,  to  any  person,  &c.,  erect  any  booth,  for  the  purpose  of  an? 
for  any  sale,    buying,    selling,    making,  show  or   public   entertainmant,  in  anj 
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irUoxicaiing  liquors,  is  so  differently  conferred,  and  so  largely  in- 
fluenced by  the  general  legislation  and  policy  of  the  State  on  the 
subject,  that  the  decisions  relating  to  it  are  mostly  of  local  applica- 
tion. Sometimes  the  State  laws  are  manifestly  intended  to  repeal 
or  modify  prior  special  charter  provisions,  which  gave  the  control  of 
the  matter  to  the  local  authorities ;  ^  and  at  other  times  incorporated 
places  have,  by  the  course  of  legislation,  been  excepted  from  the 
general  operation  of  the  State  laws,  and  have  been  allowed  to  license, 
regulate,  or  prohibit  the  traffic,  as  they  deemed  best^ 

public  place  within  the  borough,  without  tion  of  a  general  law  regulating  the  sale  of 
license  from  the  mayor,  which  license  liquors  does  not  estop  the  State  from 
should  not  be  given  at  or  for  any  other  granting  power  to  municipal  corporations 
time  than  during  the  annual  fairs,  if  three  to  farther  regulate  the  traffic  by  requiring 
inhabitant  householders,  residing  within  licenses  of  retail  dealers.  Wolf  v.  Lan- 
100  yards  of  the  place  intended  to  be  sing,  58  Mich.  367. 
used,  should  have  previously  memorialized  *  Perdue  v.  £l]is,  18  6a.  586 ;  Trustees 
the  mayor  to  withhold  such  license,  &c.  v.  Eeeting,  4  Denio  (N.  Y.),  841;  Phillips 
Elwoodv.  Bulloch,  6Q.B.  888.  So  where  o.  Tecumseh,  5  Neb.  805  (1877).  Con- 
it  was  provided  that  those  only  to  whom  struction  of  charters  in  connection  with 
licenses  wero  granted  should  have  slangh*  State  laws  on  the  subject.  Town  Council 
ter-honses  within  the  city.  Nash  v.  Mc-  v.  Harbers,  6  Rich.  (S.  C.)  Law,  96; 
Cracken,  In  re,  88  Upper  Can.  Q.  B.  181.  lb,  404 ;  State  v.  Estabrook,  6  Ala.  658  ; 
Or  that  none  but  three  persons  appointed  West  v,  Greenville,  89  Ala.  69  ;  Adams  v, 
by  the  city  should  sweep  for  hire  or  gain  Mayor,  29  Ga.  56  ;  Chastain  v.  Town 
ftny  chimney  or  flue  in  the  city.  The  Council,  29  Ga.  838 ;  Cuthbert  v.  Conley, 
Queen  v,  Johnson,  88  Upper  Can.  Q.  B.  82  Ga.  211  ;  State  v.  Garlock,  14  Iowa, 
549.  Prohibiting  the  use  of  canals  on  444;  Harris  v.  Intendant,  &c.  28  Ala. 
Sundays.  The  Calder  and  Hebble  Navi-  577 ;  Robinson  v.  Mayor,  kc,  1  Humph, 
gation  Co.  v.  Pilling,  14  M.  &  W.  76.  (Tenn.)  156;  Pekin  v.  Smelzel,  21  111. 
Prohibiting  licensed  tavern-keepers  from  464  ;  State  v.  Plunkett,  8  Harr.  (N.  J.)  5; 
having  a  light  in  their  bars.  Regina  v.  both  held  consistent  and  able  to  stand  to- 
Belmont,  85  Upper  Can.  Q.  B.  298.  Harr.  gether.  Byers  v.  Olney,  16  111.  35  ;  Page 
Munic.  Manual  (Canada),  5th  ed.  818.  v.  State,  11  Ala.  849 ;  Benefield  v.  Hines, 
Criminal  conspiracies  in  restraint  of  trade  18  La.  An.  420  ;  Louisville  v.  McEean,  18 
fuVy  discussed,  8  Stephen,  Hist  Criminal  B.  Mon.  (Ky.)  9 ;  Deitz  o.  Central,  1  Col. 
Law,  chap,  zxz.,  pp.  202-227.  828  (1871) ;  Bnrckholter  v,  McConnells- 

Power  of  the  legislature  to  grant  or  ville,  20  Ohio  St  308 ;  Baldwin  Co.  r. 

authorize  the  granting  of  monopolies,  or  Liquor  Dealers,  42  Ga.  825 ;  State  v,  Sher- 

exclusive  privileges,  as  affected  by  the  18th  man,  20  Mo.  265.     A  general  law  author- 

and  14th  amendment  to  the  Federal  Con-  izing  towns  to  require  licenses  of  persons 

stitution,  see  Slaughter-house  Cases,  16  selling  liquor  held  to  be  constitutional. 

Wall.  36  (1872) ;  Barthet  9.  New  Orleans,  Moundsville  v.  Fountain,  27  W.  Va.  182. 

24  Fed.  Rep.  568  ;  post,  chap,  xviii.,  as  to  A   general  power  in  a  city  or  town 

gas  companies ;  /km(,  sec.  885,  note.     An  charter  to  prohibit  the  sale  of  intoxicat- 

ordinance  granting  to  a  voater  company  the  ing  liquors  is  sufficient  to  authorize  the 

exclusive  right  io  furnish  water  to  the  in-  adoption  of  an  ordinance  for  any  partial 

habitants  held  to  be  void  as  creating  a  prohibition  deemed  advisable.     Under  a 

monopoly.    Brenhara  v.  Brenham  Water  section  giving   the    exclusive  power    to 

Ca,  67  Tex.  642.  license,  prohibit  or  regulate  in  any  manner 

1  S^te  V.  Harris,  10  Iowa,  441 ;  Bur-  they  may  see  fit,  the  sale,  Sac.,  of  liquors 

lington  V,  Kellar,  18  Iowa,   59;   Ham-  within  the  said  city,  an  ordinance  pro- 

mond  9.  Haines,  25  Md.  541.    The  adop-  hibiting  the  sale,  &c,  in  less  quantities 
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§  364  (293).    Effect  of  General  Zawb  reapeoting  the  Liquor  Trade. 

—  Where  there  are  general  laws  of  the  State  respecting  the  sale  of 
intoxicating  liquors,  a  public  corporation,  by  virtue  of  a  general 
power  "  to  make  all  by-laws  that  may  be  necessary  to  preserve  the 
peace,  good  order,  and  internal  police  "  therein,  is  not  authorized  to 
pass  an  ordinance  requiring  a  corporate  license,  and  punishing  per- 
sons who  sell  such  liquors  without  being  thus  licensed.^ 


than  five  gallons,  is  valid  and  may  be  en-  towns  and  cities  in  which  the 

forced.    Where  the  power  is  conferred  on  was  carried  on,  was  held  to  be  a  tax  and 

the  municipalities  by  the  legislature  it  is  not  a  licensing  of  the  sale,  and  not  to  be 

wholly  discretionary  with  the  municipality  unconstitutional  because  unjust  or  unequal, 

to  license  and  regulate,  or  partially  or  en-  nor  because  the  municipality  had  no  voice 

tirely  to  prohibit  the  traffic.    Gunnarssohn  in  the  levy.     Youngblood  v.  Sexton,  S2 

V,  Sterling,  92  111.  569  ;  Goddard  v.  Jack-  Mich.  406  (1875)  ;  a.  c.  20  Am.  Rep.  654. 

sonville,  15  III.   588 ;  Kettering  o.  Jack-  *' Licenses  to  sell  liquors  are  no^oim/ni^ 

sonville,  50  III.  89  ;  Pekiu  v.  Smelzel,  21  between  the  State  and  the  person  licensed, 

111.464;   Harbaugh  V. /Monmouth,  74  III.  giving  the  latter  vested  rights,   and  par- 

371  ;  Schwnchow  v.  Chicago,  68  III.  444  ;  taking  of  the  nature  of  contracts,  but  are 

Baldwin  v.  Murphy,  82  111.  485  ;  Byers  v.  merely    temporary  permits    to  do  what 

Olney,  16  III.  35  ;  Martin  v.  People,  88  otherwise  would  be  an  offenee,  issued  in 

111.  390.    Where  the  power  is  to  '*  license,  the  exercise  of  police  powers,  and  subject 

regulate   and    prohibit,"  the  prohibition  to  the  direction  of  government,  which  may 

fieed  not  he  total,  but  applies  to  any  sales  revoke  them  as  it  deems  fit"     JPer  Lay, 

not  licensed  by  law.     Dennehy  v,  Chicago,  Ch.  J.,  in  Columbus  City  v.  Catcomp,  61 

120  111.  627.     A  power  to  regulate  places  Iowa,  672,  citing  Metropolitan  Board  of 

where  liquors  are  sold  held  sufficient  to  val-  Excise  v,  Barrie,  34  N.  Y.  657  ;  Calder  v. 

idate  an  ordinance  preventing  the  employ-  Kurby,  5  Gray,  597  ;  Comrnonwealtb  v. 

ment  of  tooinen  in  them,  Bergman  v,  Cleve-  Brennan,    103    Mhss.    70.     A   municipal 

land,  40  Ohio  St.  651.  A  power  **  to  license  ordinance  imposing  a  license   upon   the 

saloons,  taverns,  and  eating  houses "  held,  sale  of    liquor    without    prohibiting  it, 

under  the  legislation  applicable  to  the  ques-  does  not  abridge  the  right  of  a  citisen  to 

tion,  not  to  authorize  licensing  the  sale  of  pursue  a  lawful  employment,  within  the 

liquors.     Mount  Pleasant  v,  Yansice,   48  meaning  of  the  Fourteenth  Amendment  to 

Mich.  361.     Prohibiting  by  ordinance  the  the  Constitution   of  the   United  State?. 

eale  of  liquor  on  Sunday  is  not  a  violation  In    re    Bickerstaff,    70    Cal.     85.      The 

of  the  constitutional  provision  forbidding  payment  of  a  license  tax  upon  the  sale 

the  establishment  of  any  religion  by  law.  of  liquor  imposed  by  a  dty  does  not  ex- 

Minden  v,   Silverstein,   36  La.  An.  912.  empt  the  person  who  pays  it  from  lis- 

A  pouter  to  regulate  the  liquor  traffic  con-  bility  to  pay  a  similar  tax  imposed  by  the 

fers  the  power  to  confine  it  to  designated  county.    In  re  Lawrence,  69  CaL  608.  In 

parts  of  a  city.    In  re  Wilson,  82  Minn.  Kansas  the  power  to  license  or  authorize 

145.  the  sale  of  intoxicating  liquors    is    not 

Liquor  license  fee  held  not  a  tax,  in  the  vested  in  the  cities,  but  is  conferred  upon 

constitutional  sense  of  the  term,  compel-  the  probate- judges.     Kansas  v.  Topeka,  SI 

ling  uniformity   of  taxation.      East   St.  Kan.  452.     See  also  State  v,  Topeka,  80 

Louis  V,  Wehmng,  46  111.  392.     Special  Kan.  653.      A  license  tax  has  been  held 

provision  of  charter  construed  not  to  give  not  to  be  a  penalty  but  a  debt,  so  far  u 

power  to   prohibit  absolutely  the  sale  of  relates  to  the  application  of  the  Statute  of 

liquor  in  the  town.     Hill  v,  Decatur,  22  Limitations.     San   Luis   Obispo  v,  HeD- 

Ga.  203.    A  State  law  providing  for  the  dricks,  71  Cal.  242. 

assessment  of  a  specified  tax  on  liquor  ^  Commonwealth  v.  Tamer,  1   C^iah. 

dealers,  the  money  raised  to  be  devoted  to  (Mass.)  498  (1848) :  Loeb  v.  Attics,  %i 
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§  365  (299).  Power  to  IIooubo  Sale  bf  Uqnor  under  the  G^eneral 
Welfare  Clause.  —  In  the  absence,  however,  of  oontroUing  genei'al 
legislation,  power  to  a  city  to  pass  ''  in  general,  tfcery  other  by-law 
or  regtUation  tkcU  shall  appear  to  the  city  council  requisite  and  neces- 
sary for  the  security,  welfare,  and  convenience  of  the  city,  or  for 
preserving  the  peace,  order,  and  good  government  within  the  same," 
was  held  to  authorize  an  ordinance  (and  the  same  is  constitutional) 
to  prevent  shopkeepers,  unless  licensed  by  the  city,  from  keeping 
spirituous  liquors  in  their  shops  or  in  any  adjacent  room.^ 

Ind.  175.;  and  see  notes  to  sec  868,  ante;  senrice  at  any  time  thereafter  to  be  held 
poH,  sec.  436.  The  limitations  on  snch  a  by  any  denomination  of  Christian  people 
general  power  to  make  by-laws,  discussed  within  the  corporate  limits,  providing  that 
by  Shauo,  C.  J.  As  to  text,  see  Common-  the  prohibition  should  cover  the  entire 
wealth  V,  Dow,  10  Met.  (Mass. )  882  appointed  time  for  divine  worship  from 
(1845).  General  welfare  clause  does  not  its  commencement  to  its  final  close,  and 
authorize  a  municipal  corporation  to  pass  on  aU  protracted  occasions  covering  inter- 
an  ordinance  prohibiting  the  retaU  of  in-  missions  by  day  and  night :  Held  invalid, 
toxicating  liquors,  when  this  is  repug-  as  the  element  of  time  was  not  fixed  by 
nant  to  the  State  laws  on  the  subject,  the  corporate  will,  but  left  to  a  casual  and 
Burnett,  Inre^  80  Ala.  461  (18^).  But  incidental  control,  de|>endent  upon  the 
nnder  a  different  state  of  general  legis-  will  and  pleasure  of  the  various  denomina- 
lation,  see  State  v.  Clark,  8  Foster  (28  tions  of  Christian  people,  and  ignoring  aU 
N.  H.),  176(1854);  Heisembrittle  v.  City  others.  Gilham  v.  Wells,  21  Alb.  Law 
of  Charleston,  2  McMullan  (S.  C),  Jour.  319  ;  64  Ga.  192  (1880). 
283  ;  Stote  v,  Ferguson,  38  N.  H.  424  i  Heisembrittle  v.  City  Council,  2  Mc- 
(1851);  distinguished  from  and  comment*  Mullan  (S.  C.)  Law,  283  (1842).  FoU 
ing  on  the  above  cases.  State  v.  Freeman  lowed  and  affirmed.  City  Council  v.  Ah<^ 
88  N.  H.  426,  approving  and  following  reus,  4  StroK  (8.  C.)  Law,  241  (1850). 
State  V,  aark,  8  Fost.  (28  N.  H.)  176  ;  See  City  Council  v.  Baptist  Church  (giv- 
Megowan  v.  Commonwealth,  2  Met.  (Ey.)  ing  preamble  to  charter  in  question),  Tb* 
8(1859).  Where  there  is  no  legislation  306,808.  A  town  had  exclusive  authority 
authorizing  township  officers  incorporated  over  the  sale  of  liquors  therein,  and  it  was 
under  general  laws  of  the  State  to  regulate  held  that  power  to  "  regulate,  restrain, 
aud  license  the  sale  of  intoxicating  liquors,  and  suppress  shops  and  places  for  the  sale 
or  to  exact  a  fee  for  such  license,  there  is  of  ardent  spirits  by  retail  '*  amounted  to  an 
no  power  in  the  board  of  trustees  either  to  authority  to  forbid  the  sale  ;  for  if  there 
pass  an  ordinance  requiring,  or  to  grant  is  a  sale  it  must  be  made  in  some  shop  or 
a  license  for  this  purpose.  A  provision  place.  Clintonville  v.  Keeting,  4  Denio 
limiting  the  amount  that  may  be  charged  (N.  Y.),  841  (1847);  Thomas  v.  Mt 
for  liquor  licenses  by  cities  and  towns  does  Vernon,  9  Ohio,  290.  Requiring  a  license 
not  give  the  power.  They  have  just  such  tax  from  the  owner  of  a  saloon  situated 
powers  as  the  law  has  conferred  upon  the  three  miles  from  the  settled  portions  of  a 
board,  and  none  other.  Walter  v.  Colum-  city,  though  within  its  limits,  held  un- 
bia  City,  61  Ind.  24  ;  Cowley  v,  Rushville,  lawful  on  the  ground  that  the  benefits  of 
60  Ind.  827  ;  McFee  v.  Greenfield,  62  the  parties  should  be  reciprocal,  and  in 
Ind.  21.  this  case  the  saloon  owner  received  no 
Ordinance  ultra  vires.  License  to  sell  benefits  whatever  from  the  city  govern- 
liqtujrs  €U  retail.  Subsequent  ordinance  ment.  Salt  Lake  City  v.  Wagner,  2 
restricting  sale  invalid.  A.  obtained  a  Utah,  400.  Construction  of  charter  pro- 
license  to  sell  liquors  ;  subsequently  an  visions  holding  that  the  sale  of  intoxicat- 
ordinance  was  passed  prohibiting  the  sale  ing  liquors  might  be  declared  a  nuisance 
of  liquor  during  the  continuance  of  divine  by  the  mnnicipal  authorities.  Block  9. 
VOL.  I.  -  28 
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A  corporation  whose  charter  contained  the  general  welfare  clause, 
and  also  specific  power  "  to  license  persons  to  retail  spirituous  liquors, 
and  to  prohibit  persons  from  selling  without  such  license,'*  and  was, 
it  seems,  silent  as  to  the  amount  which  might  be  demanded  for  a 
license,  was  adjudged  competent  to  enact  an  ordinance  demanding 
$500  as  a  fee  for  a  retail  license.^ 

Power  by  its  charter  to  a  city  "  to  tiax,  or  entirely  suppress,  all 
petty  groceries,"  was  held,  in  connection  with  other  provisions  of 
the  charter  expressly  authorizing  certain  other  subjects  to  be 
licensed,  not  to  confer  upon  the  corporation  the  power  to  grant 
licenses  for  retailing  vinous  liquors,  and  to  demand  a  sum  of  money 
therefor.* 

Ordinances  Relating  to  Public  Offences. 

§  366  (300).   Dlstinotion  between  Xawb  and  By-Xrfiws ;     Conour 
rent  ProhibitionB,  &lq.  —  Statute  law  and  by-laws  are  intended  to 

Jacksonville,    S6  111.   801 ;  Goddatd  v.  amount  of  a   license   tax    upon   seUii^ 

Same,  15  111.  588  ;  Byers  v.  Trustees,  &c.,  liquor    is    unreasonable,     oppressiye   or 

16  111.  35  ;  Pekin  v.  Smelzel,  21  111.  464.  prohibitory.    In  re  Guerrero^  69  Cal.  88. 

1  Perdue  v,  Ellis,  19  Ga.  586  (1855).  ExparU  McKaUy,  73CaL  682. 
But  see  Burnett,  In  re,  80  Ala.  461,  and         *  Leonard   v.    Canton,    85    Miss.   (6 

compare  that  with  Intendant  v.  Chandler,  George)  189  (1858).     Power  "  to  prohibit 

6  Ala.  899.     See,  also,  St  Louis  v.  Smith,  tippling-houses,**   does   not  authorize  tn 

2    Mo.   118 ;    where   there  was    charter  ordinance  prohibiting   sales  of    beer  by 

power  to  "  restrain  and  prohibit  tippling-  brewers.    Strauss  v.  Pontiac,  40  IlL  801 

houses,"  and  the  corporation  was  held  en*  (1866).    Prohibition  in  ordinance  to  sell 

titled  to  impose  a  license  fee.    Power  to  liquors  without  license  held  not  to  apply 

**tax'*  and  "restrain"  sale  of  liquor  in-  to  sales  by  manufacturers,  but  to  retail 

eludes  power  to  grant  licenses.    Mt.  Cf^r-  dealers.    St.  Paul  v.  Troyer,  8  Minn.  291. 
roel    V.  Wabash     County,     50    111.    69 ;         Under  a  law  requiring  a  m^ority  of 

Schweitzer  r.  Liberty,  82  Mo.  809 ;  Port-  citizens  to  petition  for  a  license  to  the 

land   V.     Schmidt,  18  Oreg.  17.    Where  city  council,   a  license  granted  upon  a 

authority  was  conferred  upon  a  corpora-  petition  signed  by  a  less  number  is  roid 

tion  to  suppress  and  prohibit  the  sale  of  and    affords    no   protection.     Eureka  v. 

intoxicating  drinks,  as  well  as  to  license  Davis,  21  Kan.  578  ;  and  the  mayor  iinot 

the  same,  an  ordinance  which  imposes  a  bound  to  sign   any   license   so    ordered^ 

penalty  for  selling  such  drinks  without  Welsford  v,  Weidlein,  28  Kan.  601 ;  8.  P. 

license,  which  penalty  exceeds  that  fixed  State  v.  Toung,  17  Kan.  414  ;  Ins.  Co.  r. 

by  the  general    law  of  the  Territory,   is  State,  9  Kan.  210 ;  Eureka  v.  Dans,  21 

reasonable.     Deitz  v.  Central,  1  Col.  823  Kan.   578 ;   Wabaunsee   Co.  v,  Muhlen- 

(1872).  backer,  18  Kan.  129;  Bouldin  v.  Baltimore, 

There  should  be  no  arbitrary  discrimina-  15  Md.  18.     Cannot  compel  its  lame  by 

tion  in  granting  such  licenses.    Zanone  v.  maixdamus.     State  v.  Stevens,  88  Ean. 

Mound  City,  108  111.  552.     If  the  power  456.    Where  there  is  no  law  governing 

to  fix  the  fee  is  granted  to  the  municipal  the  amount,  it  is  a  question  of  expediency, 

corporation  its  discretion  in  fixing  it  can-  of  which  the  dty  authorities  are  the  sole 

not  be  reviewed  by  the  courts.    Wolf  v,  judge.      Goldsmith  v.  New  Orleans^  81 

I^AUsing,  58  Mich.  867.    Courts  will  not  La.  646. 
presume,    as    matter  of    law,  that   the 
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meet  dififeient  wants  and  exigencies,  and  to  serve  different  purposes. 
The  former,  when  general  in  its  nature  and  operation,  is  intended  to 
furnish  a  rule  for  the  government  of  the  people  of  the  State  every- 
where. The  latter,  made  by  the  corporation  under  derivative  au- 
thority, are  local  regulations  for  the  government  of  the  inhabitants 
or  the  regulation  of  the  local  concerns  of  the  incorporated  place ; 
and  of  course  they  must  be  void,  unless  specially  authorized  by  the 
charter  or  organic  act  of  the  corporation,  whenever  they  are  repug- 
nant to,  or  inconsistent  with,  the  general  law  of  the  land.  No  im- 
plied power  to  pass  by-laws,  and  no  express  general  grant  of  the 
power,  can  authorize  a  by-law  which  conflicts  with  the  statutes  of 
the  State,  or  with  the  general  principles  of  the  common  law  adopted 
or  in  force  in  the  State.^ 


§  367  (301).  Same  Bubjeot.  —  The  laws  of  the  State  operate 
within  the  limits  of  municipal  corporations  and  upon  their  inhabi- 
tants the  same  as  elsewhere,  unless  it  i§  otherwise  clearly  provided 
in  the  charter,  or  by  some  statute  of  the  State ;  and  unless  so  pro- 
vided, in  case  of  conflict  between  laws  and  by-laws,  the  latter  must 
give  way.  But  the  State  may,  and  as  to  local  mattera  frequently 
does,  except  municipal  corporations  from  the  operation  of  its  laws, 
and  either  provides  a  special  law  for  them  or  authorizes  them  to  pro- 
vide special  regulations  for  themselves;  and  when  this  is  done 
there  is  no  conflict  But  these  local  laws  and  regulations  are  at  all 
times  subject  to  the  paramount  authority  of  the  legislature.  Ques- 
tions of  difficulty  have  arisen  in  consequence  of  grants  of  power  to 
municipal  corporations  to  make  ordinances  respecting  matters  and 
acts  already  regulated  by  gefneral  statute,  and,  if  criminal  in  their 
nature,  punishable  under  the  laws  of  the  State.    Hence,  the  same 


1  AnU,  Mca.  817,  819,  820-880;  tee, 
also,  pod^  seo.  429  €t  aeq,,  482,  et  $eq.  and 
cases.  New  Hampton  v.  Conroy,  56  Iowa, 
498  ;  Foster  v.  Brown,  55  Iowa,  686;  SUts 
v.  Lee,  29  Minn.  445.  An  ordinance  an- 
thorizing  the  licensing  of  an  oeeupatum 
which  ii  illegal  and  eriminal  under  the 
general  law  of  the  State  is  nnll  and  void. 
A  license  issned  under  snch  an  ordinance 
is  no  defence  against  an  indictment  under 
the  general  law.  State  v.  Lindsay,  84 
Ark.  872  (keeping  a  gaming  table). 

An  ordinance  making  that  v>hi^  ii  a 
crime  under  the  genercU  law  an  offence 
against  the  town,  held  to  be  void.  State 
«.  Keith,  94  N.  C.  988  (resisting  officer), 
citing  Town  of  Washington  v,  Hammond, 


76  N.  C.  88;  State  v.  Langston,  88  N.  C. 
692;  Stote  r.  Brittain,  89  N.  C.  574;  Cen- 
teryille  v.  Miller,  57  Iowa,  56;  People  v. 
Brown,  2  Utah,  462  (an  ordinance  creating 
and  punishing  the  offence  of  assault  and 
battery  declared  void).  But  see  Ez  parte 
Douglass,  1  Utah,  108,  where  an  ordinance 
to  punish  persons  keeping  a  house  for 
gaming  purposes  was  held  to  be  authorized 
by  the  charter  of  Salt  Lake  City,  though 
the  offence  was  punishable  by  the  general 
law  of  the  State.  In  Indiana  a  statute 
forbidding  towns  to  punish  offences  which 
are  provided  for  by  general  law,  is  held 
constitutional.  Jett  v.  Richmond,  78  Ind. 
816;  Indianapolis  v.  Huegle,  18  N.  E. 
Rep.  172. 
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act  comes  to  be  forbidden  by  general  statute  and  by  the  ordinance 
of  a  municipal  corporation^  each  providing  a  separate  and  different 
punishment  The  same  transaction  may,  if  complex  in  its  nature, 
be  in  one  part  of  it  an  offence  against  the  general  law,  and  in 
another  against  the  by-law ;  but  such  cases  present  no  difficulty. 
But  can  the  same  act  be  twice  punished,  once  under  the  ordinance 
and  once  under  the  statute  ?  The  cases  on  this  subject  cannot  be 
reconciled.  Some  hold  that  the  same  act  may  be  a  double  offence, 
one  against  the  State  and  one  against  the  corporation.  Others 
regard  the  act  as  constituting  a  single  offence,  and  hold  that  it  can 
be  punished  but  once,  and  may  be  thus  punished  by  whichever 
party  first  acquires  jurisdiction. 

§  368  (302).  Author's  ConcloBionB.  —  In  view  of  the  somewhat 
strict  construction  of  grants  of  corporate  powers,  elsewhere  ex- 
plained and  illustrated,  and  of  the  subordinate  nature  and  purposes 
of  by-laws,  the  following  rules,  although  seeming  to  rest  on  sound 
principles,  are,  in  view  of  the  decisions,  stated  with  some  distrust  of 
their  entire  correctness :  L  A  general  grant  of  power,  such  as  mere 
authority  to  make  by-laws,  or  authority  to  make  by-laws  for  the 
good  government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authority  upon  the  corporation  to  make  an  ordinance  punish- 
ing an  act  —  for  example,  an  assault  and  battery  —  which  is  made 
punishable  as  a  criminal  offence  by  the  laws  of  the  State.^    The 
intention  of  the  State  that  the  general  laws  shall  not  extend  to  the 
inhabitants  of  municipal  corporations,  or  that  these  corporations 
shall  have  the  power,  by  ordinance,  to  supersede  the  State  law,  will 
not  be  inferred  from  grants  of  power  general  in  their  character;  nor 
will  such  authority  in  the  corporation  be  held  to  exist  as  an  implied 
or  incidental  right.     IL  Where  the  act  is,  in  its  nature,  one  which 
constitutes  two  offences,  one  against  the  State  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized 
to  punish  it,  though  it  be  also  an  offence  under  the  State  law ;  bat 
the  legislative  intention  that  this  may  be  done  ought  to  be  manifest 
and  unmistakable,  or  the  power  in  the  corporation  should  be  held 
not  to  exist.    III.  Where  the  act  or  matter  covered  by  the  charter 
or  ordinance,  and  by  the  State  law,  is  not  essentially  criminal  in  its 
nature,  and  is  one  which  is  generally  confided  to  the  supervision 
and  control  of  the  local  government  of  cities  and  towns,  but  is  also 
of  a  nature  to  require  general  l^islation,  the  intention  tiiatthe 
municipal  government  should  have  power  to  make  new»  farther, 

^  Text  approTod  State  «.  Langtton,  8S  N.  C  692. 
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and  more  definite  regulations^  and  enforce  them  by  appropriate 
penalties,  will  be  inferred  from  language  which  would  not  be  suf- 
ficient were  the  matter  one  not  specially  relating  to  corporate  duties, 
and  fully  provided  for  by  the  general  laws.  Such  are  the  general 
principles  to  be  extracted  from  the  authorities,  but  the  exact  state 
of  the  law  will  more  satisfactorily  appear,  and  indeed,  can  only 
be  seen,  by  reference  to  the  adjudicated  cases ;  accordingly,  the  lead- 
ing cases  upon  the  subject  are  stated  in  the  note,^  and  in  some  of 

^  Smith,  In  re,  Hempst.  201  (1882);  corporation,  tnd  both  may  panish  it  with- 

Mayor,  Ac.  of  Savannah  v.  Husaey,  21  out  violation  of  any  constitutional  prin- 

Oa.  80  (1857);  Brownville  v. Cook,  4  Neb.  ciple.'*    Const.  Lim.  199;  8.  p.  March  v. 

101  (1875);  St.  Charles  v.  Meyer,  58  Mo.  Commonwealth,  12  B.  Mon.  (Ky.)  25,  29, 

86  (1874);  New  Orleans  v.  MUler,  7  La.  per  Simpton,  C.  J.;  Howe  v.  PLainfield, 

An.  651  (1852);  Municipality  v,  Wilson,  iupra;  Brownville  v.  Cook,  4  Neb.  101 

5  La.  An.  747;  State  v.  Cowan,  29  Mo.  (1875).     In  ^»ig/an£{  a  by-law  imposing  a 

330  (furious  driving);  St  Louis  v.  Caf-  penalty  on  a  corporator  for  refusing  to 

ferata,  24  Mo.  94  (Sunday  ordinances);  serve  in  a  corporate  office,  is  valid,  not- 

Amboy  v.  Sleeper,  31  111.  499;   State  v.  withstanding  the  party  may  be  indicted 

Ledford,   3  Mo.   102  ;    Independence  v.  for  the  same  refusal,  as  he  may  be  in  all 

Moore,  82  Mo.  392;  McLaughlin  v.  Ste-  cases  of   municipal  offices   necessary  or 

phens,  2  Cranch  C.  C.  148  ;  St  Louis  v.  proper  to  carry  on  the  government  of  the 

Bentz,  1 1  Mo.  61  (ordinance  against  va«  corporation.     Grant  on  Corp.  82.    A  dis- 

grants);  United  States  v.  Holly,  3  Cranch  tinction  was   there  early  made   between 

C.  C.  R.  656;  Jeffenon  City  v.  Courtmire,  grave  offences  classified  as  pleas  of  the 

9  Mo.  693  (ordinance  against  riots) ;  Davis  crown,  and  triable  upon  an  issue  of  not 

V.  State,  4  Stew.  &  Port  (Ala.),  83;  State  guilty  between  the  king  and  the  defendant, 

V,  Plunkett,  8  Harrison  (N.  J.),  5  (1840);  and  lesser  or  petty  offences    punishable 

Bice  V.  State,  8  Kan.  141  (1865);  Rogen  by  fine  or  amerciament  upon  presefUmefU 

V.  Jones,  1  Wend.  (N.  Y. ),  261 ;  Mayor,  &c.  in  court  leet,  or  inferior  jurisdictions.  See 

of  New  York  v.  Hyatt,  8  E.  D.  Smith  (N.  Hsle,  P.  C,  Vol.  I.  ch.  liL;  Vol.  II.  ch. 

Y.),  156;  Borough  of  York  v.  Forscht,  23  xiz.;  Norton's  Com.  London,  370,  453. 
Pa.  St  891;  March  v.  Commonwealth,  12        Tike  hiatory  o(  Courts  of  Summary  Juris* 

B.  Mon.  (Ky.)  25;  Commissionere  v.  Har^  diction  in  England,  and  an  outline  of  their 

lis,  7  Jones  (Law),  281;  Brooklyn  v.  Toyn-  jurisdiction  under  the  Summary  Jurisdic- 

bee,  31  Barb.  (N.  Y.)  282;  Davenport  v.  tion  Act  of  1879,  will  be  found  in  Mr. 

Bird,   34  Iowa,  524  (1872);   Zylstra  v.  Justice    Stephen's    History  of   Criminal 

Charleston,  1  Bay  (S.  C),  382  ;  Peters-  Law,  Vol.  I.,  ch.  iv.     Post,  sees.  428,  432, 

bui^g  V.  Metzker,  21  111.  205  (1859);  Howe  433. 

V.  Treasurer  of  Plainfield,  87  N.  J.    L.         In  Georgia  the  general  welfare  clause 

145;  Barter  «.  Commonwealth,  3  Pa.  253 ;  in  a  charter  was  decided  not  to  authorize 

State  0.  Clark,  1  Dutch.  (N.  J.)  54  ;  State  the  passage  of  an  ordinance  prescribing  a 

V.  PoUard,  6  R.  I.  290;  People  v.  Jack*  different  m/ode  of  trial  and  punishment  in 

■on,  8  Mich.  110;  poH,  sec.  876  n.;  sec  addition  to  that  provided  for  by  the  gen- 

411;  State  v.  Topeka,  36  Kans.  76;  In  re  era!  criminal  code  of  the  State,  for  har- 

Sic,  73  Cal.  142,  approving  text;  Ek  parts  boring  and  enticing .  seamen.     Savannah 

Bourgeois,  60  Miss.  663.  v.  Hussey,  21  Oa.  80  (1857).     The  power 

Treating  of  the  constitutional  question  of  municipal  corporations  to  legislate  re- 
involved,  Mr.  Justice  Oooley  remarks  that,  specting  offences  fidly  covered  by  the 
although  the  decisions  an  not  uniform.  State  law  is  denied,  and  the  general  sub- 
the  dear  weight  of  authority  is,  "that  ject  is  largely  and  satisfactorily  discussed; 
the  same  act  may  oonstitnte  an  ofifenoe  and  it  is  well  remarked  that,  in  such 
both  against  the  State  and  the  mnnioipal  eases,  "the  law  of  the  State  is  the  law  of 
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its  aspects  the  matter  is  further  considered  in  the  chapter  on  Mu- 
nicipal Courts. 

the  corporation  ;  and  they  cannot  make  law  for  the  same  act  is  no  bar  to  a  proee- 
another  law  for  themselves."     The  fol*  cntion  under  the  ordinance.    Collier,  C.  J., 
lowing  ia  extracted  from  the  opinion  de-  delivering  the  opinion  of  the  court,  ssys: 
livered  by  a  very  able  judge  :  "Under  "The  object  of  the  power  conferred  by 
the  general  grant  of  power  [to  pass  aU  the  charter,  and  the  purpose  of  the  ordi- 
such  ordinances  as  may  seem  necessary  nance  itself,  was  not  to  punish  an  offence 
for  the  security,  welfare,  &c,  of  the  city]  against  the  criminal  justice  of  the  oonn- 
the  city  authorities  msy  cover  all  [proper]  try,  but  to  provide  a  mere  police  regulatum 
cases  not  provided  for  by  the  paramount  for  the  enforcement  of  good  order  and 
authorities  of  the  State.    All  those  or-  quiet  within  the  limits  of  the  corporation, 
diuances  regulating  cemeteries,  commons,  .  .  .  The  offences  against  the  corporation 
markets,     vehicles,      fires,     exhibitions,  and  the  State   are  distingoishable   and 
lamps,  licenses,  water-works,  watch,  po*  whoUy  disconnected,  and  the  prosecution 
lice,  city  taxes,  city  o£Scers,  health,  nui-  at  the  suit  of  each  proceeds  upon  a  differ- 
sances,   &c.,   are  legitimate  and  proper,  ent  hypothesis :  the  one  contemplates  the 
Nay,   I  might  go  further,   and  concede  observance  of  the  peace  and  good  order 
that  where  a  State  law  defines  an  offence  of  the  city;  the  other  has  a  more  enlarged 
generaUy,  and  prescribes  a  punishment,  object  in  view,  —  the  maintenance  of  the 
without  reference  to  the  place  where  it  is  peace  and  dignity  of  the  State."    Mayor, 
committed,  in  town  or  country,  and  the  &c.    of  Mobile  v.   Allaire,   14  Ala.   400 
act,  when  committed  in  the  streets  and  (1848).     If  the  principle  stated  in  the 
public  places  of  the  city,  would  be  attend-  text  be  correct,  the  soundness  of  this  de- 
ed with   circumstances    of  aggravation,  cision  under  the  powers  conferred  upon 
such  as  an  affray,  for  instance,  the  corpo-  the  corporation  may  admit  of  doubt,  bat 
rate  authorities,  with  a  view  to  suppress  the  same  view  had  been  preyiously  taken 
this  special  mischief,  might  probably  pro-  in  the  same  court  in  The  Mayor,  Icc  of 
Tide  against  it  by  ordinance.     And  this  Mobile  v.  Rouse  (liquor  law),  8  Ala.  515 
is  going  quite  far  enough."    But  I  deny  (1845) ;  and  see  Moore  v.  State,  16  Ala. 
that  "  a  municipal  corporation  can  legis-  411  ;    Greensboro   v,    MuUins,    18   Ala. 
late  eriminaliter  upon  a  case  fuUy  covered  841.     Poai,  sees.  407,  428,  432,  488. 
by  the  State  law,  though  aware  that  decis-  In  Texas  it  is  held  that  an  offence  coo- 
ions  may  be  found  to  support "  that  view,  mitted  against  the  proper  police  regulations 
Per  Lumpkin,  J.,  in  Savannah  v.  Hussey,  of  a  municipal  corporation,  wbidi  at  the 
21  Ga.  80,  86  (1857).     And  it  is  settled  same  time  violates  the  penal  laws,  can 
in  Otorgia,  that  where  an  act  amounts  to  legally  be  prosecuted  under  either,  and  a 
an  indictable  offence  it  cannot  be  punished  prosecution  under  one  will  be  no  bar  to  a 
under  municipal  ordinances,  but  the  of*  legal  prosecution  under  the  other.    Ham- 
fender  must  be  bound  over  to  the  proper  ilton  v.  State,  8  Tex.  App.  643  (1878). 
court;  if  it  does  not  amount  to  an  indict-  ExU:ni  of  police  power,     Shafer  v.  Mumma, 
able  offence,  the  offender  may  be  punbhed  17  Md.  881;  ante,  sees.  141, 144,  857,  358. 
under  the  ordinances  of  the  municipality,  In  Ohio  an  ordinance  prohibiting  singing, 
and  if  it  is  a  nuisance,  steps  may  also  be  speech-making,   &c.,  in  the  streets  was 
taken  to  liave  it  abated.      Vason  v.  An-  held  valid.     Trimble  v.  Bucyms,  8  Bates 
gusta,  38  Ga.  542  (1868);  Reich  v.  State,  Ohio  St.  Dig.  419;  21  Alb.  Law  Jour.  176. 
53  Ga.  73  (1874).  See  on  this  point  ante,   sec    819.     Ri 
But  in  Alabama  it  is  held  that  a  muni-  Frazee,  63  Mich.  396;  People  «.  Rochester, 
cipal    corporation  with    power  to    enact  61  N.  Y.  Sup.  Ct.  (44  Hun)  166. 
ordinances  "  for  the  good  government  of  the  Authority  to  pass  ordinances  "  to  pre- 
place,  not  contravening  the  laws  of  the  serve  the  health  and  comfort  of  the  town" 
State,"  may  pass  an  ordinance  imposing  a  does  not  empower  the  corporation  to  pass 
fine  for  an  assault  and  battery  within  its  an  ordinance  to  prevent  or  punish  breaches 
limits,  and  a  punishment  under  the  State  of  the  peace*    Raleigh  o.  Dou^rty,  8 
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§  369  (303).  Health  Ordinances;  Hoei)italB  and  Borlala.  —  Our 
municipal  corporations  are  usually  invested  with  express  power  to 

Humph.  (Tenn.)  11  (1842);  see  chapter  on  820;  8.  o.  7  Am.  Rep.  728;  Moore  v.  State, 

Municipal  Courts,  post.  48  Miss.  147 ;  8.  o.  12  Am.  Rep.  867. 

Where  gambling  and  the  keeping  of  In  Missouri  it  is  held  that  where  the 
fiambling-housss  are  made  public  offences  same  act  (as,  for  example,  furious  driving 
by  the  State  laws,  offenders  may  be  In  highways  and  public  places)  is  a  viola- 
prosecuted  in  the  State  courts  for  the  tion  of  a  valid  muoicipal  ordinauce  and 
violation  of  these  laws,  notwithstanding  of  the  general  criminal  statutes  of  the 
the  oiganic  acts  of  cities  may  give  state,  the  offender  can  be  punished  but 
to  the  city  council  power  "to  resitrain,  once;  and  hence,  to  an  indictment  in  the 
prohibit,  and  suppress  games  and  State  court,  he  may  plead  a  former  con- 
gambling-houses."  In  thus  holding,  the  yiction  under  the  ordinance  of  the  muni- 
court  adds,  "  It  is  not  necessary,  in  cipal  corporation.  State  v.  Cowan,  29  Mo. 
this  case,  to  decide  whether  both  the  880  (1860).  But  qwxre.  The  opinion  in 
State  and  the  city  can  punish  for  the  this  case  assumes,  without  discussion, 
same  act ;  but  we  have  no  doubt  that  that  the  offence  is  single.  Ih,  The  later, 
the  one  which  shall  first  obtain  jurisdic-  and  it  would  seem  the  correct  doctrine  on 
tion  of  the  person  of  the  accused  may  this  subject,  is  thus  expressed  by  Wagner, 
punish  to  the  extent  of  its  power."  Rice  J.,  in  The  State  v.  Gordon,  60  Mo.  888, 
V.  State,  8  Kvi.  141  (1865).    The  same  885  (1875)  :  — 

point  has  been  decided  the  same  way  in  a         "  The  legislature  has  the  undoubted 

later  case,  by  the  Supreme  Court  of  Min-  right,   in   reference  to  statutory  misde- 

nesota.    State  v.  Crummey,  17  Minn,  72  meanors,  to  say  in  what  particular  juris- 

(1871).   Gambling  being  punishable  under  diction  they  shall  be  tried,  and  to  make 

the  general  law,  a  city  council  "invested  that  jurisdiction  exclusive  of  all  others, 

with  authority  to  make  ordinances  to  se-  When  the  power  to  hear  and  determine 

cure  the  inhabitants  against  fire,  against  these  minor  offences  is  given  to  a  municipal 

violations  of  the  law  and  the  public  peace,  corporation,  but  no  wonls  of  exclusion  or 

to  suppress  riots,  gambling,  drunkenness,  restriction  are  used,  the  remedies  between 

indecent  and  disorderly  coilduct,  to  pun-  the  State  and  corporation  will  be  construed 

ish  lewd  behavior  in  public  places,  ...  to  be  concurrent;  but  where  the  manifest 

and,  generally,  to  provide  for  the  safety,  intention  is  that  the  prosecution  shall  be 

prosperity,  and  good  order  of  the  city,"  limited   exclusively  to  one  jurisdiction, 

possesses,  by  virtue  thereof,  no  power  to  that  intention  must  prevail." 
make  the  keeping  of  any  gambling  device         In  Stete  i^.  Wister,  62  Mo.  592  (1876), 

a  misdemeanor,  and  to  punish  the  same,  the   defendant,  indicted    for  keeping   a 

Mount  Pleasant  v.  Breeze,  11  Iowa,  899  bawdy   house,  pleaded   autrefois  convict, 

(1860).    This  case  was  approved  In  re  upon  a  complaint  before  the  city  recorder. 

Lee  Tong,  18  Fed.  Rep.  258.     A  power  to  As  the  charter  did  not  confer  upon  the 

suppress   gambling   does    not  include   a  city  exclusive  cognizance  of  this  class  of 

power  to  license  it.    Goetler  v.  State,  45  offences  the  plea  was  held  bad,  although 

Ark.  454.  the  recorder  was  invested  with  "  exclusive 

Police  o£Scers  in  Indiana  held  to  have  jurisdiction    of  all   cases    arising    under 

no  power  to  seize  and  destroy  gambling  any  ordinance  of  the  city."    8.  p.  State 

apparatus  without    an    ordinance   being  v.  Harper,  58  Mo.  531.     In  State  v.  Gor- 

|iassed,  but  no  opinion  was  expressed  as  don,  60  Mo.  883,  the  charter  in  terms 

to  the  validity  of   such    an   ordinance,  conferred   exclusive  jurisdiction    on  the 

Ridgeway  v.  West,  60  Ind.  371  (1878).  municipal  authorities  in  respect  of  a  cer- 

Power     to     suppress     gambling-houses,  tain  class  of  misdemeanors,  in  which  was 

Society  of  Arts,  &c.  v.  Mnsgrove,  44  Miss,  included  the  one  in  question  in  this  case. 
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preserve  the  health  and  safety  of  the  inhabitants.    This  is,  indeed,  one 
of  the  chief  purposes  of  local  government,  and  reasonable  by-laws  in 

In  Nebraska  the  doctrine  is  maintained  anapolis  v,  Blythe,  2  Ind.    (Carter)  75 

that  "the  same  act  may  constitute  an  of-  (1850).     In  this  case  the  city  nnsucuen- 

fence   against    both    the   State   and   the  fully  sought  to    recover  a   penalty  pre* 

municipal    government,   and    both    may  scribed  by  ordinance  for  an  asaanlt  and 

punish  it  without  infringing  any  constitu-  battery  committed  by  the  defendant  with- 

tional  right."    Browuville  v.  Cook,  4  Neb.  in   the    city.      Same  principle,   City  of 

101,  105  (1875),  per  Lake,  C.  J.     In  this  Madison  v.  Hatcher,  8  Blackf.  (Ind.)  841 

case  an  ordinance  was  sustained  punish-  (1846).     But  these  cases  were  overruled 

iiig  "  wilful,  malicious,  and  mischievous  by  Ambrose  v.  State,  6  Ind.  851,  in  which 

meddling  with  or  trespasses  upon  prop-  it  was  held  that  a  single  act  might  con- 

erty."    The  ordinance  was  more  specitio  stitute  two  offences,  one  against  the  State 

than  the  criminal  code  of  the  State  on  this  and  one  against  the  municipal  govern- 

subject,  but  this  was  not  made  the  basis  ment,  and  '*that  each  might  puuiBh  in  its 

of  the  decision.  own  mode,  by  its  own  officers,  the  same 

In  Minnesota  it  is  held  that  the  legisla-  act  as  an  offence  against  each."     PeHtins, 

ture  may  authorize  a  city  to  impose  new  J.,   in  Waldo  v,   Wallace,    12  Ind.  582 

and  adcUtional  penalties  for  acts  (in  this  (1859),  where  prior  cases  in  that  State  are 

case  the  selling  of  liquors  on  Sunday)  al-  referred  to.     See,  also,  Lawrencebuig  v. 

ready  made  penal  by  the  general  laws  of  Wuest,  16  Ind.  837  ;  Fozo.  State,  5  How. 

the  State.    State  v,  Ludwig,  21  Minn.  202.  410  ;  Moore  i;.  People,  14  How.  18  ;  pod, 

'*The  principle  established  by  the  weight  sec.  432. 

of  authority,  and  we  think  in  accordance  In  Louisiana,  municipal  oorporationi 

with  sound  reason,  is  that  the  legislature  are  held  to  have  no  power  to  impose  a 

of  the  State  may  authorize  a  municipal  penalty  on  that  which  is  made  punishabk 

government  to  impose  new  and  additional  as  a  criminal  offence  by  the  laws  of  the 

remedies  for  acts  already  penal  by  the  State.    But  it  is  admitted  that  there  is  a 

laws  of  the  State.     Per  McMillan,  C.  J.,  class  of  offences  against  public  order  not 

citing  State  v,  Charles,  16  Minn.  474;  made  punishable  by  the  State  law,  which  it 

Brooklyn  v.  Toynbee,   81  Barb.   282  ;  1  is  within  the  power  of  such  corpontioo  to 

Dillon  on  Mun.  Corp.  sec.  368  ;  Cooley  suppress.    New  Orleans  v.  Miller,  7  La. 

Const.  Lim.  p.  199,  and  notes  1  and  2."  An.  651  (1852) ;  Municipality  ».  WUsoo, 

In  Michigan,  in  Slaughter  v.  People,  2  5  La.  An.  747.    This  cas»  aeems  to  oonoede 

Doug.  (Mich.)  884,  the  principle  was  de-  that  the  city  corporation  cannot  punish 

cided  that  it  was  not  competent  to  punish,  for  an  act  identical  with  that  punished  by 

nnder  a  city  onlinance,  an  act  which  was  the  State  law.    See,  also,  Comm'rs  ».  Har- 

indictable.     Illustrating  the  difference  be-  ris,  7  Jones  (Law),  281 ;  People  v.  Jaok- 

tween  prosecutions,  under  special  penal  son,  8  Mich.  110.    The  charter  of  a  dty 

provisions  of  a  city  charter,  of  acts  with  authorized  the  common  council  to  pa» 

specified    fines   and  penalties  affixed  by  ordinances  upon  certain  subjects  pertain- 

the  charter,  but  which  acts  are  breaches  ing  to  the  police,  good  order,  and  welfiire 

of  the  law  of  the  State  wherever  com-  of  the  city,  and  provided  that  a  violation 

mitted,  and  ordinary  prosecutions  under  of  certain  of  such  ordinances  should  be 

municipal  ordinances,  see  Wayne  County  a  misdemeanor,  and  might  be  prosecuted 

V.  Detroit,  17  Mich.  890  (1868) ;  People  before  the  police  court  of  the  city  like 

17.  Detroit,  18  Mich.  445  (1869);  People  «.  other  offences,  which  court  might  inffict 

Jackson.  8  Mich.  110  ;  post,  chap.  xiii.  the  penalty  named  in  such  ordinaIK^^  pw- 

In  Indiana  it  was  first  held  that  where  vided  that  no  penalty  should  exceed  the 

the  act  complained  of  is  indictable  as  a  aum  of  fifty  dollars  for  a  single  ofleoee. 

criminal  offence  against  the  laws  of  the  It  was  held   that   the   charter  did  not 

State,  a  person  could  not  be  punished  for  attempt   to    confer    upon    the    commos 

such  act  under  or  by  virtue  of  the  ordi-  council  the  power  to  define  and  determine 

nances  of  a  city.    City  Council  of  Indi-  crime,and  was  not  therefore  nnoonstitii* 
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relation  thereto  have  always  been  sustained  in  England  as  within  the 
incidental  authority  of  corporations  to  ordain.^  It  will  be  useful  to 
illustrate  the  subject  by  reference  to  some  of  the  adjudged  cases.^ 
An  ordinance  of  a  city  prohibiting,  under  a  penalty,  any  person,  not 
duly  licensed  therefor  by  the  city  authorities,  from  "removing  or 
carrying  through  any  of  the  streets  of  the  city  any  house-dirt,  refuse, 
offal,  or  filth,''  is  not  improperly  in  restraint  of  trade,  and  is  reason- 
able and  valid.  Such  a  by-law  is  not  in  the  nature  of  a  monopoly, 
but  is  founded  upon  a  wise  regard  for  the  public  health.  It  was 
contended  that  the  city  could  regulate  the  number  and  kind  of 
horses  and  carts  to  be  employed  by  strangers  or  unlicensed  per- 
sons, as  well  as  they  could  those  of  licensed  persons ;  but  practi- 
cally it  was  considered  that  the  main  object  of  the  city  could  be 
better  accomplished  by  employing  men  over  whom  they  have  en- 
tire control,  night  and  day,  who  are  at  hand,  and  able  from  habit 
to  do  the  work  in  the  best  way  and  at  the  proper  time.^ 

tional.     State  v,  Tryon,   89  Conn.   183  the  limits  of  the  city,  says,  "  I  am  willing 

(1872).  to  admit  that  the  by-law  itself  is  a  valid 

The  Constitution  of  Gali/omia  {art.  11,  one.  If  it  restrained  an  inoffensive  trade 
sec.  11),  ordains  that  cities  and  towns  may  it  would  not  be  so  ;  but  it  is  made  to  re- 
"  pass  and  enforce  within  their  limits  such  strain  one  that  is  both  offensive  and  dan- 
local  police,  sanitary,  and  other  regulations  gerous.  It  is,  therefore,  calculated  to 
as  do  not  conflict  with  general  laws. "  An  guard  the  comfort  and  safety  of  the  citi- 
ordinance  of  a  city  aimed  at  opium  dens  zens  ;  and  the  beiuJU  of  a  by-law  is,  genef' 
was  held  to  be  invalid  because  it  punished  ally,  the  touchstone  of  its  validity."  The 
precisely  the  same  acts  made  punishable  courts  will  not  interfere  with  the  legiti- 
by  the  Penal  Code.  Text,  sec.  368,  quoted,  mate  exercise  by  municipal  bodies  of  their 
and  the  court  adds,  "These  rules  express  police  powers  by  which  the  peace,  health, 
the  law  as  we  understand  it"  He  Sic,  78  comfort,  and  general  welfare  are  secured  or 
Cal.  142  (1877).  Be  Johnson,  lb.  228,  promoted.  Weil  v.  Ricord,  9  C.  E.  Green 
ordinance  prohibiting  persons  to  visit,  for  (24  N.  J.  Eq.),  169;  Boehm  v.  Baltimore, 
purposes  of  prostitution,  houses  of  ill-fame  61  Md.  259. 

sustained,  not  being  in  conflict  with  the  "  The  proper  control  of  the  time  and 
general  law  of  the  State.  Be  CampbeU  mode  of  cleansing  such  receptacles  for  ref» 
(ordinance  to  suppress  tippling-houses  %im  nuUter  [sinks,  cesspools,  &c.],  and  re- 
sustained),  74  Cal.  20  (1877);  Lane,  JBx  moval  of  their  contents,  is  not  only  a 
parte,  76  CaL  587  ;  post,  sec.  436,  note.  legitimate  subject  of  municipal  concern, 

^  Text  approved.  Mayor  of  Monroe  v.  but  is  imperatively  demanded  by  a  just 

Gerspach,  33  La.  An.  1011.  regard  for  the  comfort  and  health  of  the 

^  AnU,  chap.  vi.  sees.  141,  142,  144.  citizen."    Legislation  for  the  protection  of 

*  Vandine,  In  re,  6  Pick.  (Mass.)  187  the  public    health   and  for  establishing 

(1828);  commented  on  in  Commonwealth  boards  of  health  **  ought  not  to  be  regarded 

r.  Stodder,  2  Cush.  (Mass.)  562,  575,  576  as  detracting  from  the  general  powers  of 

(1848).     ^n^  sec.  362,  note.    In  Zylstra  municipal  governments,  unless  that  legisla- 

V.  Corporation  of  Charleston,  1  Bay  (S.C),  tive  intent  clearly  appears."    Knapp,  5. 

882  (1794),  Mr.  Justice   Waties  (one  of  in  Nicoulin  v.  Lowery,  49  N.  J.  Law,  391. 

tha  most  accomplished  of  early  American  A  power  to  ''exclude  from  certain  lim* 

judges),  speaking  of  an  ordinance  prohib-  its  or  to  regulate  all  occupations,  houses, 

iting  the  making  of  soap  or  candles  con-  4bc.,  .  .  .  which  are  against  good  morals, 

tnury  to  the  mode  prescribed  and  within  .  .  .  or  dangerous  to  the  public  safety,  "in- 
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§  370  (304).  Same  subject.  —  Authority  by  charter  to  pass  ordi« 
nances  respecting  the  harbors  and  wharves,  and  "  every  other  by-law 
necessary  for  the  security,  welfare,  and  convenience  of  the  city,"  gives 
to  the  city  council  power  to  pass  a  health  ordinance  requiring  boats 
coming  from  infected  places  to  anchor  before  landing  and  to  submit 
to  an  examination,  provided  such  ordinance  be  not  repugnant  to  the 
general  law  of  the  State.  And  it  was  further  held  that  a  general 
law  of  the  State,  prohibiting  "  any  person  coming  into  the  State  from 
an  infected  place,  and  in  violation  of  quarantine  regulations,**  was 
not  repugnant  to  and  did  not  render  the  ordinance  invalid.^ 

§  371  (305).  Hospitals. — Authority  to  the  corporation  of  New 
Orleans  '*  to  pass  such  by-laws  as  they  shall  deem  necessary  to  main- 
tain the  cleanliness  and  salubrity  of  the  city,"  was  considered  in  view 
of  its  extensive  nature,  certain  provisions  of  the  civil  code,  and  the 
liability  of  the  city  to  epidemics,  as  confening  power  upon  the  city 
council  to  prohibit  the  erection  and  maintenance  of  private  hospitals ; 
the  court  admitting  that  the  same  question  had  been  decided  other- 
wise by  tribunals  governed  by  the  common-law  jurisprudence.* 

eludes  the  power  to  confine  the  keeping  of        Powers  with  respect  to  prime$.    Greg* 
viore  than  two  cows  within  prescribed  lim-  ory  v.  New  York,  40  N.  Y.  278.    Pew- 
its.*  Re  Linehan,  72  Cal.  114.  ers  under  legislative  authority  with  respect 
Power  to  a  city  council  to  compel  the  to  awUl  milk.    Johnson  v.  Simonton,  43 
owners  and  occupants  of  slaughter-houses  Cal.  242  (1872).     Power  to  r^[ulate  the 
to  cleanse  and  abate  them  whenever  ne-  sale  of  milk  from  vehicles  by  requiring  s 
cessary  for  the  health  of  the  inhabitants,  license  sustained.     People  v.  Mulholland, 
was  considered  not  to  authorize  an  ordi-  82  N.  Y.  824  (1880). 
nance  entirely  prohibiting  the  slaughter-  *  Dubois  v.  Augusta,  Dudley  (Gt.),  80 
ing  of  animals  within  certain  limits  of  the  (1881);  ante,  sec   144,  as  to  Quarantiiie 
city.      Wreford  v.   People,   14  Mich.  41  and  Health  Powers  of  municipalities. 
(1865);  see  Metropolitan  Board  of  Health,          *  Milne  v.  Davidson,  5  Martin,  409. 
87  N.  Y.  661 ;  Shrader,  In  re,  88  Cal.  279         A  power  to  "  erect  and  establish  .  . . 
(1867).     In  Cronin  v.  People,  82  N.  Y.  pest-houses  and  hospitals  "  does  not  ta* 
818  (1880);  8.  c.  22  Alb.  Law  J.  480,  it  thorize  a  city  to  enact  an  ordinance  to  reg- 
appeared  that  by  the  charter  of  the  city  of  ulate  and  license  private  hospitals ;  nor 
Albany,  the  common  council  was  author-  does  a  general  power  to  make  by*li«i 
ized  by  ordinance  **  to  regulate  the  erection,  "  necessary  to  carry  out  the  objects  of  the 
use,  and  continuance  of  slaughter-houses"  corporation.**      Bessonies  v.  Indianapolis 
It  was  held  that  the  power  to  "  regulate,"  71  Ind.  189. 

as  thus  used,  gave  the  council  the  right  to  As  to  cUy  hospitals,  see  Vionct  •. 
determine  and  fix  the  limits  and  localities  Municipality,  4  La.  An.  42  ;  BoiaDt  v. 
within  which  uesff  slaughter-houses  may  be  Campbell,  9  Bob.  (La.)  411 ;  City  Coon- 
erected,  and  from  which  they  may  be  ex-  cil  v,  Boyd,  1  Const.  Rep.  A.  D.  1817 
eluded,  and  also  to  prohibit  their  continu-  (S.  C),  862  ;  Tucker  r.  Viiginia  City,  4 
ance  whenever  and  wherever  they  endanger  Nev.  20.  Municipal  corporation  may 
the  health  and  comfort  of  the  community,  found  hospitals  for  the  poor  under  89  Elii. 
of  which  the  common  council  was  to  judge  chap.  v.  Newcastle,  In  re,  12  Clark  4 
for  itself,  and  its  judgment  was  implied  Fin.  402.  Where  a  city  has  power  to 
from  the  ordinance,  and  need  not  be  recited.  **  establish  "  a  hospital,  the  porchasi*,  ao' 
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§  372  (306).  Cemeteries  and  Burials.  —  The  public  health,  com- 
fort, and  convenience  are  concerned  in  the  proper  regulation  of 
burials ;  and  the  evils  resulting  from  its  neglect  are  especially  to 
be  apprehended  in  the  crowded  populations  of  cities.  Power  to 
regulate  this  matter  may  properly  be  conferred  upon  municipal  cor- 
porations. And  such  power  will  be  held  to  be  given  by  authority  to 
make  police  regulations  or  to  pass  by-laws  respecting  the  health, 
good  government,  and  welfare  of  the  place.^  Powder  to  city  corpora- 
cording  to  existing  law,  of  a  farm  and  the  board  of  health  held  to  be  advisory  and 
buildings  thereon  specially  for  the  pnrpose  executive,  not  legislative,  and  a  resolution 
is  an  "establishing"  of  the  hospitaL  of  the  board  that  a  specified  tannery  was 
Richmond  v,  Henrico  County,  83  Ya.  204  a  nuisance  was  unauthorized  and  void. 
(1887).  State  v.  Trenton,  7  Vroom  (36  N.  J.  L.), 

Quarantine  ordinances  of  a  municipal  283.     Such  a  board  held  not  to  have  the 

corporation,  passed  by  virtue  of  a  grant  power  to  absolutely  prohibit  carrying  on  a 

of  power  from  the  State,  whereby  passen-  lawful  business  not  necessarily  a  nuisance, 

ger  vessels    are    required    to  remain  in  Weil  v.  Bicord,  9  C.  £.  Qreen  (24  N.  J. 

quarantine  for  a  specified  period,  are  not  £q.),  169.   Regularly  the  orders  of  a  board 

repugnant  to  the  commerce  clause  of  the  of  health,  directing  the  abatement  of  a 

Federal  Constitution.  St.  Louis  v,  McCoy,  nuisance,  should  be  in  writing.    Such  or- 

18  Mo.  238  (1853);  8.  p.  St.  Louis  v.  Bof«  ders  may  be  proved  by  the  minutes  of  the 

finger,  19  Mo.  13 ;  Metcalf  v.  St.  Louis,  board,  by  the  written  orders  themselves, 

11  Mo.  103.  In  modem  usage,  quarantine  or  by  being  recited  in  the  proceedings  of 

is  not  confined  to  vessels  having  on  board  the  Corporation  of  which  the  board  of 

the  plague,  but  extends  to  vesseb  having  health  are  members.     How  far  parol  evi* 

on  board  other  contagious  diseases.    Per  denee  may  be  received  of  such  orders,  when 

Tenney^  C.  J.,  Mitchell  v.  Rockland,  41  it  appears  that  no  record  or  written  evi- 

Me.  363  (1856);  s.  0.  again,  45  Me.  496  dence  ever  existed,  is  not  free  from  doubt. 

(1858);  ante,  sec.  144.  Meeker    v.  Van    Rensselaer,    15  Wend. 

Boards  of  health.  — An  ordinance  ere-  (N.  Y.)  397  (1836),  where  parol  evidence 

ating  and  giving  to  the  board  of  health  of  this  kind  was  held  inadmissible  by  the 

"general  supervision  over  the  health  of  Supreme  Court.     But  see,   in  Court  of 

the  city,"  and  "  all  necessary  power  to  Errors,  Van  Wormer  v.  Albany,  18  Wend, 

carry  the  ordinance  into  effect,"  was  con-  (N.  Y.)  169,   affirming  s.  o.  15  Wend, 

sidered  to  include  the  power  to  rent  a  262.    See  also.  People  v,  Adams,  9  Weud. 

building  for  a  temporary  hospitltl  to  pro-  (N.  Y.)  333  ;  6  Wend.  (N.  Y.)  651 ;  ante, 

tect  the  city  from  an  apprehended  visita-  chap.  xi. ;  Health  Department  v.  Knoll,  70 

tion  of  the  cholera,  and  to  make  the  cor-  N.  Y.  530  (1877). 

poration  liable  for  the  rent,  although  it  ^  Bogert  v.  Indianapolis,  13  Ind.  134 

<lid  not  become  necessary  ta  use  the  house.  (1859),  per  Perkins,  J. ;  Mayor,  &c.  of  New 

AuU  V.  Lexington,  18  Mo.  401    (1853).  York  v.  Slack,  8    Wheel.  Cr.   Cas.  237 

Power  of  board  of  health.     Frend  v.  Den-  (1824);    Brick    Presbyterian    Church    v, 

nett,  4  C.  B.  (n.  s.)  576  ;  Barton  o.  New  New  York,  5  Cow.  (N.  Y.)  538  (1826); 

Orleans,  16  La.  An.  317  ;  Hutton  v.  Cam-  ante,  sec.   142,   note;  Coates  i:.  Same,  7 

den,  89  N.  J.  L.  122  (1876);  Nicoulin  v.  Cow.  (N.  Y.)  585  (1827);  Austin  v,  Mur- 

Lowery,  49  N.  J.  Law,  391  ;  Ferguson  v.  ray,  16  Pick.  (Mass.)  121  (1834)  ;  Com- 

Selma,  43  Ala.  398  (1869) ;  Tugman  v.  monwealth  v.  Fahey,  5  Cush.  (Mass.)  408 

Chicago,  78  IlL  405  (1875);  Belcher  v.  Far-  (1850);  New  Orleans  v.  St  Louis  Church, 

Tar,  8  Allen  (Mass.),  325  ;  Hazen  v.  Strong,  11  La.  An.  244  (1856);  distinguished  from 

2  Vt.   427  ;    Commissioners  v.  Powe,   6  Brick  Presbyterian  Church  v.  New  York, 

Jones  (Law),  184;  Wilkinson  v,  Albany,  supra;   Commonwealth  p.   Goodrich,  13 

8  Fost.  (28  N.  H.)  9.     The  powers  of  a  Allen  (Mass.),  546  ;  anU,  sees.  141,  142. 
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tion,  after  enumerating  various  objects^  "  in  general  to  paas  every 
other  by-law  that  to  it  shall  seem  requisite  and  necessary  for  the 
security,  welfare,  and  convenience  of  the  city/'  &c.,  was,  by  the 
Court  of  Appeals  of  South  Carolina,  considered  to  give  authority 
to  regulate  the  burial  of  the  dead,  and  particularly  to  prevent  the 
establishment  of  new  burial  grounds  within  the  limits  of  the  city, 
end,  in  the  opinion  of  the  organ  of  the  court,  also  to  regulate  the 
time  of  burial,  the  manner  of  interment  so  as  to  prevent  noxious 
effluvia,  and  to  prohibit  interments  in  the  private  gardens,  yards, 
and  by-places  of  the  city.^  But  as  every  by-law  must  be  reason- 
able, an  arbitrary  or  unnecessary  or  oppressive  restraint  upon  the 
right  of  burying  the  dead  is  invalid.^ 

§  373  (307.)  Same  subject.  —  Where  the  burden  to  support  a 
public  cemetery  is  required  to  be  borne  by  all  the  citizens,  an  ordi- 
nance throwing  that  burden  upon  a  particular  class  is  unreasonable 
and  void.^  Cemeteries  in  cities  are  not  per  se  nuisances,  but  special 
circumstances  may  make  them  so.  It  is  not,  however,  sufficient  that 
they  affect  the  market  value  of  property  in  the  vicinity.^     A  dty 

The  power  of  disinteniient  may  be  dele-  the  right  to  telect  and  change  the  place 

gated  by  the  legislature  to  municipalities,  of  sepulture  at  pleaaure.     S.   If  plaoe  of 

Kincaid's  Appeal,  66  Pa.  St.  411  (1870).  burial  is  taken  for  public  uae  the  next 

^  City  Council  v.  Baptist  Church,   4  of  kin  may  claim  indemnity  for  expense  of 

Strob.  (S.  C.)  Law,  306,  309  (1850),  jd^t  removing  and  suitably  re-interring  their 

Prost,  J. ;  8.  P.  Bogert  v,  Indianapolis,  remains.    Beekman  Street,  Inre^  i  Brad£ 

13  Ind.  134,  per  Perkins,  J.;  New  Orleans  (N.  Y.)  503,  532  (1856)  ;  Bogert  v.  Citf 

V,  St  Louis  Church,  11  La.  An.  244  ;  dis-  of  Indianapolis,  13  Ind.  134  (1859),  per 

tinguished  from  5   Coweu,   538,  supra;  Perkins,  J.     Many  cases  relating  to  the 

Musgrove  v,  St.  Louis  Catholic  Church,  law  of  cemeteries    are  collected  in  Mr. 

10  La.  An.  431.  Thompson's  note  to  Louisville  v,  Nitrin, 

3  Austin  V.  Murray,  16  Pick.  (Mass.)  19  Am.  Bep.  78,  79  (1874);  &  c.  10  Bosh 

121  (1834);  Coates  v.  Mayor,  &c.  of  New  549.     See,  also.  Brick  Presb.  Church,  In 

York,   7  Cow.   (N.   Y.)  585  ;    Common-  re,  8  Edw.  Ch.  Rep.  (N.  Y.)  165.    Laying 

wealth  V.   Fahey,  5  Cush.   (Mass.)   408  streets  and  highways  through  cemeterisa 

(1850).  Cemetery  Assoc,  o.  New  Haven,  43  Conn. 

The  law  of  burials,  in  some  of  its  rela-  234  (1875) ;  8.  o.  21  Am.  Rep.  643,  and 

tions  to  property  and  municipal  rights,  note  and  cases  cited.     Trustees  v.  Walsh, 

was  ably  considered  by  the  Hon.  Samuel  57  III.  368  ;  8.  c.  11  Am.  Rep.  21.    Locsl 

B.  Buggies,  referee,  in  the  matter  of  the  assessments  for  improvements  of  a^jiHD- 

opening  of  Beekman  Street,  in  New  York  ing  streets.    LonisviUe  r.  Nevin,  10  Bosh 

City,  whose  report,  establishing  the  fol-  (Ky.),  549  (1874) ;  8.  c.  19  Am.  Bep.  78. 

lowing  principles,  was  confirmed  by  the  See  on  this  point,  post,  sec.  776. 
Supreme    Court:     1.    In    this    country,         '  Beroigohn  v.    Mobile,    27    Ak.  68 

corpses  and  their  burials  are  not  matters  (1855). 

of  ecclesiastical  cognizance.    2.  That  the         *  New  Orleans  v.  St  Louis  Chnreh,  11 

right  to  bury  a  corpse  and  preserve  its  La.  An.  244  (1856);  Musgrove  v,  B§mt, 

remains  is  a  legal  right,  belonging,  in  the  10  La.  An.  431;  Lake  View  «.  Leti^  44  JIL 

absence  of  testamentary  disposition,   ex-  81  (1867). 
clusively  to  the  next  of  kin,  and  includes 
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corporation  had  power,  by  charter,  "  to  establish  cemeteries  or  burial 
places  within  or  without  the  city."  It  was  held  that  this  would 
authorize  the  city  to  establish  cemeteries  of  its  own,  and  regulate 
them ;  but  that  it  did  not  empower  the  council  to  subject  to  the 
control  of  the  city  sexton  cemeteries  other  than  those  belonging  to 
the  city,  nor  to  pass  an  ordinance  prohibiting  lot  owners  in  private 
cemeteries,  though  within  the  city  limits,  from  entering  to  bury 
without  the  permission  of  the  city  sexton,  to  be  obtained  only  by 
paying  him  the  price  of  digging  a  grave.^  Certain  statutes  of  New 
York,  authorizing  incorporated  rural  cemetery  associations  to  con- 
demn lands  for  cemetery  purposes,  where  no  right  on  the  part  of  the 
public  to  buy  lots  or  bury  their  dead  there,  or  to  fix  the  price  of 
lots,  is  secured,  were  held  to  be  unconstitutional,  on  the  ground  that 
the  use  was  private  and  not  pubUc.^ 

§  374  (308).  NuisanceB,  and  of  the  Power  to  prevent  and  abate. — 
It  is  to  secure  and  promote  the  public  health,  safety,  and  conven- 
ience that  municipal  corporations  are  so  generally  and  so  liberally 
endowed  with  power  to  prevent  and  abate  nuisances.  This  authority 
and  its  summary  exercise  may  be  constitutionally  conferred  on  the 
incorporated  place,  and  it  authorizes  its  council  to  act  against  that 
which  comes  within  the  legal  notion  of  a  nuisance ;  but  such  power, 
conferred  in  general  terms,  cannot  be  taken  to  authorize  the  extra- 
judicial condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  situation,  or  use,  is  not  such.^     Speaking  upon  this 

1  Bogert  V.  Indianapolis,  18  Ind.  184  676),  or  by  a  trial  liy  jury.   King  v.  Daven- 

(1869).  port,  98  111.  805;  s.  c.  88  Am.  Reg.  89. 

*  Deansyille  Cemetery  Association,  In  That  which  is  authorized  by  legislative 

re,  W  N.  Y.  669;  overruling  8.  o.  6  Hun,  authority  cannot  be  declared  a  nuisance  by 

482.  a  city  corporation.     Cases  supra.     The 

■  Crosby  i^.  Warren,  1  Rich.  (S.  C.)  power  to  abate  nuisances  is  a  portion  of 
885;  Roberts  v.  Ogle,  80  IlL  469;  Salem  police  authority  necessarily  vested  in  the 
V,  Eastern  R.  Co.,  98  Mass.  481;  Ding«  corporation  of  all  populous  towns.  Ken- 
ley  V.  Boston,  100  Mass.  644;  Van  Dyke  nedy  v,  Phelps,  10  La.  An.  227,  per 
V.  Cincinnati,  1  Disney  (Ohio),  682;  Buchanan,  J.  A  city  cannot  creaU  a  nui- 
Lake  View  v,  Letz,  44  lU.  81;  Wreford  sance  upon  private  property,  as,  in  this 
V,  People,  14  Mich.  41  (1866);  Stote  i^.  case,  by  diverting  a  stream,  and  emnpel  its 
Jersey  City,  6  Dutch.  (N.  J.)  170;  Ward  owner  to  abate  it.  Hannibal  v.  Richards, 
V,  Little  Rock,  41  Ark.  626;  City  of  Den-  82  Mo.  880.  Nuisances  are  of  two  kinds, 
▼er  V.  Mullen,  7  Col.  846;  McKibbin  9.  —  public  or  common  nuisances,  which 
Fort  Smith,  85  Ark.  862;  Mayor  of  Mon-  affect  people  generally,  and  private  nui« 
roe  V.  Gerspach,  88  La.  An.  1011;  St  Paul  sauces,  which  may  be  defined  as  anything 
V.  Gilfillan,  86  Minn.  298.  The  legisla-  done  to  the  hurt  of  the  lands,  tenements, 
tare  may  invest  a  municipal  corporation  or  hereditaments  of  another.  Russell  on 
with  potoer  to  abate  nuisances  summarily.  Crimen,  4th  ed.  486.  A  public  nuisance 
without  requiring  resort  to  legal  proceed-  can  only  be  abated  by  a  public  prosecution, 
ings  (Baumgartner  «.  Haaty,  100  Ind.  or  by  a  party  whote  damages  are  special, 
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subject  in  a  very  importarU  case,  where  a  city,  under  authority  to  pre- 
vent and  restrain  encroachments  on  rivers  running  through  it,  com- 

and  different  from  those  sustained  by  the  within  the  said  borongh  firom  Ist  Fehni- 
public  generally.  School  District,  &c.  v.  ary  to  81st  October  inclusiye,  in  any 
Neil,  86  Kan.  617;  Billard  v.  Erhart,  35  year."  Everett  v.  Grapes,  8  L.  T.  N.  s. 
Kan.  611;  Blanc  v.  Murray,  86  La.  An.  669.  A  resolution  or  license  from  the  cor* 
162.  See  also  Moore  v.  Langdon,  2  poration  held  to  be  no  defence  to  a  prose- 
Mackey,  127.  A  public  nuisance  is  not  cution  for  a  public  nuisance.  The  King 
made  legal  by  having  been  maintained  for  r.  Cross,  2  C.  &  P.  488.  "  This  certifi- 
tvoewty  years.  Commonwealth  v,  Upton,  cate  is  no  defence;  and  even  if  it  were  a 
6  Gray,  473;  New  Salem  v.  Eagle  Mill  license  from  all  the  magistrates  in  the 
Co.,  138  Mass.  8.  The  erection  of  a  county  to  the  defendant  to  slaughter 
building  in  a  public  street  to  be  used  as  a  horses  in  this  very  place,  it  would  not  en- 
market,  and  as  a  pound  for  confining  title  the  defendant  to  continue  the  bnsi- 
swine,  would  be  both  a  public  and  a  pri-  ness  there  one  hour  after  it  became  a  pub- 
vate  nuisance,  and  may  be  enjoined  at  the  lie  nuisance  to  the  neighborhood.  ...  If 
suit  of  any  one  threatened  with  injury  the  defendant's  slaughtering  house  was  so 
thereby.  Lutterloh  v.  Cedar  Keys,  15  conducted  as  to  be  a  public  nuisance  at 
Fla.  806.  But  see  Henkel  v,  Detroit,  49  common  law,  the  parish  might  at  any 
Mich.  249;  Index,  tit.  InQWiustion.  That  time  have  caused  it  to  be  removed;  and  I 
which  affects  only  thru  or  four  persons  is  am  clearly  of  opinion  that  in  this  case  it 
a  private  and  not  a  public  nuisance.  The  was  so  conducted  as  to  be  a  nuisance  at 
King  V.  Lloyd,  4  Esp.  200.  The  term  common  law,  and  that  the  defendant 
**  nuisance"  is  well  understood,  and  means  would  not  have  been  and  is  not  entitled  to 
literally  annoyance,  —  anything  that  work-  any  compensation."  It  was  in  this  case 
eth  hurt.  The  King  v.  White,  1  Burr,  proved  that  smells  proceeded  from  the 
833;  The  King  v.  Davey,  5  Esp.  217;  slaughter-house  which  were  a  great  nuisance 
Hurditt  V,  Swenson,  17  Tex.  489.  to  persons  passing  along  the  public  high- 
Offensive  Trades  and  Oeeupations.  It  way.  If  a  certain  noxious  trade  is  already 
is  not  necessary,  to  constitute  a  nuiHance,  to  established  in  a  place  remote  from  habita- 
show  that  the  smell,  &c.,  produced  should  tion  and  public  roads,  and  persons  after- 
he  unwholesomp.  It  is  enough  if  it  ren-  wards  come  and  build  houses  within  reach 
ders  the  enjoyment  of  life  and  property  un-  of  its  noxious  effects,  or  if  a  public  road 
comfortable.  Per  Lord  Mansfield^  in  The  be  made  so  near  to  it  that  the  carrying  on 
King  r.  White  et  al.^  1  Burr.  887;  The  of  the  trade  becomes  a  nuisance  to  the 
King  V,  Neil,  2  C.  &  P.  485;  St.  Helen's  persons  using  the  road,  in  those  cases  the 
Chemical  Co.  r.  Corporation  of  St  Hel-  party  would  be  entitled  to  continue  his 
en's,  L.  B.  1  Ex.  Div.  196.  "  If  there  trade,  because  his  trade  was  legal  before 
be  smells  offensive  to  the  senses,  that  is  the  erection  of  the  houses  in  the  one  case, 
enough,  as  the  neighborhood  has  a  right  and  the  making  of  the  road  in  the  other, 
to  fresh  and  pure  air."  Per  AbboU,  C.  J.,  Per  AhboU,  C.  J.,  in  The  King  v.  CrosN 
The  King  v.  Neil,  2  C.  &  P.  485.  "  The  2  C.  &  P.  484.  But  quoere  ;  and  see  cases 
only  question  therefore  is.  Is  the  business  •Ufw'o.  But  if  the  man  so  situated  in- 
(slaughter-house),  as  carried  on  by  the  crease  the  nuisance  by  the  manner  or  ex- 
defendant,  productive  of  smells  to  persons  tent  to  which  he  carries  on  the  trade  he  is 
passing  along  the  public  highway?"  /&.  liable  to  indictment.  The  King  v.  Watts, 
A  by-law  providing  "that  no  person  shall  M.  &  M.  281;  The  King  v,  Neville,  1 
keep  a  slaughter-house  within  the  city  Peake,  92.  In  countries,  however,  where 
without  a  special  resolution  of  the  conn-  great  works  are  carried  on,  which  are  the 
cil "  was  held  bad,  tending  to  create  a  means  of  developing  national  wealth,  pe^ 
monopoly.  Nash  v.  McCracken,  In  re,  88  sons  must  not  stand  on  extreme  rights. 
Upper  Can.  Q.  B.  181.  So  a  by-law  im-  Bamford  v.  Tumley,  8  B.  &  S.  62-66;  Tipp- 
posing  a  fine  upon  every  person  "  who  ing  v,  St.  Helen's  Smelting  C/O.,  4  B.  &  S. 
shall  keep  or  suffer  to  be  kept,  any  swine  608;  8.  c.  11  H.  L.  C.  642 ;  Gaunt  a 
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uienced  summary  proceeding  to  remove  a  private  wharf,  an  eminent 

judge  uses  this  language :  ''  But  the  mere  declaration  by  the  city 

Fynney,  L.  R  8  Ch.  Ap.  8;  Harrison  v.  the  case  will  lie  for  the  eontinuanee  of  a 

Good,  L.  R.  11  Eq.  338  ;  Salvin  v.  North  nuisance  after  recovery  for  its  erection. 

Brancepeth  Coal  Co.,  L.  R.  9  Ch.  Ap.  705;  Rose  well  i;.  Prior,  2  Salk.  460.     Though 

Ball  V.  Bay,  L.  R.  8  Ch.  Ap.  467  ;  Broder  an  indictment  for  a  nuisance  is  in  form  a 

0,  Saillard,  L.  R.  2  Ch.  Div.  692;  Harr.  criminal,  it  is  in  suhstance  a  civil  pro- 

^luuic.  Man.  5th  ed.  397.  ceeding  remedial  in  its  object    The  King 

But  a  private  individual  cannot  justify  o.  Sadler,  4  C.  &  P.  218  ;  Holmes  v.  Wil- 

d  imaging  the  property  of  another  on  the  son,  10  A.  &  £•  503  ;  DougUs,  In  re,  3  Q. 

ground  that  it  is  a  public  nuisance,  unless  B.  825  ;  Thompson  v,  Gibson,  7  M.  &  W. 

it  do  him  a  special  and  particular  injury.  456 ;  The  Queen  v,  Chorley,  12  Q.  B.  515  ; 

Dimes  v.  Petley,  15  Q.  B.  276 ;  Arnold  o.  The  King  v.  Russell,   3  £.   &  B.   942 ; 

Holbrook,  L.  R.  8  Q.  B.  96 ;  The  Mayor,  The  Queen  v.  Loughton,  3  Smith,  575 ; 

&c    of   Scarborough   o.   Rural   Sanitary  The   Queen  v.   Lincombe,   2  Chit  214. 

Authority  of  Scarborough,  L.  B.  1  Ex.  Upon    an   indictment   for   a  continuing 

Div.  344;  Price  v.  Granti,  118  Pa.  St  nuisance -~  such  as  a  wall  across  a  high- 

402.     A  distinction  must  be  drawn  be-  way  —  the  proper  jitdgmerU  t9,  that  it  be 

tween  a  house  which  is  a  nuisance  per  m,  abated  (The  King  v.  Stead,  8  T.  B.  142  ; 

and  one  that  is  only  a  nuisance  by  reason  The  King  v,  Yorkshire,  7  T.  R.  467),  and 

of  its  use  or  abuse.    In  the  latter  case  when  the  court  is  satisfied  before  judg- 

there  is  no  l^gal  right  to  destroy  the  prop-  ment  that  a  nuisance  has  been  abated, 

erty.     In  several  parts  of  England  public  the  judgment  need  not  be  pronounced, 

slaughter-houses  are  established,  under  a  The  King  v.  Incledon,  13  East,  164 ;  The 

provision  that  "no  person  shall  slaughter  Queen  v.  Paget,  8  F.  &  F.  29.    The  prac- 

any  cattle  or  dress  any  carcass  for  sale  as  tice  followed  is  to  respite  judgment  until 

food  for  man  in  any  place  within  the  it  be  seen  whether  or  not  the  nuisance  is 

limits  other  than  a  slaughter-house."    It  abated,  and,  if  not,  to  inflict  a  heavy  fine 

was  held  that  the  enactment  only  applied  to  compel  the  abatement    There  may  be 

to  the  slaughtering  of  beasts  intended  by  an  indictment  for  the  continuance  of  a 

the  person  slaughtering  the  same  for  sale  nuisance  (The  Queen  o.  Maybury,   4  F. 

for  human  food.     Elias  v.  Nightingale,  8  &  F.  90),  and  in  such  a  case  the  former 

£.  lb  B.  698 ;  see  further,  Anthony  v.  The  judgment  is  conclusive  that  the  loeue  in 

Brecon  Markets  Co.,  L.  R.  2  Ex.  167  ;  re-  quo  was  a  highway,  and  that  the  erection 

Teraed,  L.  R.  7  Ex.  399.    An  indictment  upon  it  was  a  nuisance.     This  being  so, 

wiH  lie  for  a  public  nuisance,  but  not  for  upon  proof  of  the  continuance  of  the  nui- 

a  private  nuisance.    The  King  v.  Atkins,  sauce  the  jury  must  find  the  defendant 

3  Burr.  1706.    That  which  is  not  of  pub-  guilty.    See;  further,  Regina  v,  Jackson, 

lie  concern  is  a  mere  civil  iigury.    The  40  Upper  Can.  Q.  6.  290. 

King  9.  Storr,  3  Burr.  1698  ;  The  King  v.  As  to  the  right  of  an  adjoining  owner 

Johnson,  1  Wils.  325.    The  non-repair  of  to  recover  damages  for  a  private  injury 

a  private  road,  even  by  a  public  body,  is  reniZ^tn^yhmi  a /m6Zic  nuiMmee  in  a  public 

not  indictable.     The  King  v,  Richards,  8  highway,  where  there  is  a  direct  and  par- 

T.  R.  634  ;  The  King  v.  Traflbrd,  1  B.  &  ticular  damage,  such  as  that  arising  from 

Ad.  874.    The  writ  quod  permittat  lay  at  unreasonable  obstruction  to  the  access  to 

common  law  to  prostrate  a  public  nui-  his  premises  from  the  highway.     Fritz  v. 

sauce  (Palmer  v.  Poultney,  2  Salk.  458),  Hobson,  19  Am.  Law  Reg.  615  (1880), 

and  after  judgment  on  an  indictment  for  and  note ;  Bnehnell  v.  Robeson,  62  Iowa, 

a  nuiiance,   a  writ  of  prostration    may  540 ;  (Slaughter-house)  Irwin  v.  Telephone 

still  be  issued.     The  King  v.  Newdigate,  Co.,  37  La.  An.  63 ;  McDonald  v.  Newark, 

Comb.  10 ;  Houghton's  Cs^  SirT.  Boyd,  42  N.  J.  Eq.  (15  Stew.)  136.    A  dense 

215;yin.Abr.  "Nuisance,"  A;  i&.  "Che-  imoike  which   is   detrimental   to   certain 

min,"  Fits.  Nat  Brer.  124 ;  The  Queen  classes  of  property  and  business  and  is  a 

V,  Haynes,  7  Ir.  L.  B.  2.     An  action  on  personal  annoyance  to  the  public  at  large 
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council  that  a  certain  structure  was  an  encroachment  or  obstruction 
did  not  make  it  so,  nor  could  such  declaration  make  it  a  nuisance 
unless  it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be 
tulerated  in  this  country  that  a  municipal  corporation,  without  anj 
general  laws  either  of  the  city  or  of  the  State  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance,  can,  by  the  mere  declara- 

is  a  public  nnisance  whether  declared  so  184.     So,  by  means  of  powder,  wcnking 

by  ordinance  or  not.    Harmon  v,  Chicago,  stone  quarries  near  the  public  streets  and 

110  111.  400 1  see  cases  below  cited.  dwelling-houses.    The  Qaeon  v.  Mutten» 

Kinging  of  bells,  blowing  of  horns,  and  10  Cos,  6  ;   Harr.  Munic.  Man.  5tfa  ed. 

other  untuual  noises,  are  treated  as  nui-  401,  402. 

sauces.    They  may  or  may  not  be  nui-         A  carporaHon   has  no   more  rigki  to 

sauces  according  to  circumstances.     It  is  lioense  or  maintain  a  nuisance  than  an  indi- 

in  the  power,  however,  of  the  corporation  yidnal  would  have,  and  for  a  nmsance 

at  any  time  to  treat  aU  such,  when  in  maintained  upon  its  property  the  nme 

streets  and   public  places,  as  nuisances,  liability  attaches  against  a  dtj  as  to  as 

and  prevent  them.     It  is  difficult  to  de-  individual.     Haag  v.  Co.  Comm'rs,  60 Ind. 

scribe,  though  easy  to  imagine,  such  "an  511 ;  Petersburg  v.  Applegarth,  2S  Oratt 

unusual  noise"  as  would  be  a  nuisance.  821 ;    Brayton  v.  Fall  River,  118  Mass. 

Some  examples  may,  however,  be  given*  218;    Franklin  Wharf  Co.   v.   Portland, 

The  noise  of  a  tinsmith  in  carrying  on  67  Me.  46  ;  Harper  v,  Milwaukee,  SO  Wis. 

his  trade,   if  in   a   neighborhood    where  865 ;  Hannibal  v,  Richards,  82  Mo.  880 ; 

there  is  a  number  of  offices,  and  of  suffi-  Wood  on  Nuisances,  sec  742.    Infra,  sec 

cient  volume  to  prevent  the   occupants  875,  note.     Acity  was  held  liable  for  crcd* 

from  following  their  lawful  business,  will,  ing  a  pesl-house  whereby  plaintifift  preni- 

if  it  affect  a  considerable  number  of  in-  ises  became  unliealthful  and  infected  with 

habitants,  be  deemed  a  public  nuisance,  the  same  disease,  and  the  occupancy  ren* 

The  King  v,  Lloyd,  4  Esp.  200.  dered  unsafe  and  unpleasant.     KiUett  9. 

A  circus,  the  performances  in  which  Nashville,  12  Heisk.  684.     May  pass  ordi* 
were  to  be  carried   on  for  eight  weeks  nances  to  prevent  as   well   as  to  remon 
near  the  plaintifiTs  house,  and  the  per-  nuisances.      Gregory  v.   New   York;  40 
formances,  which  took  place  every  even-  N.  Y.  278 ;  see  Wood  on  Nuisances,  seca 
ing,  lasted  from  about  half-past  seven  tiU  740,  741,  and  cases  cited.     A  city  held  to 
half-past  ten  o'clock.    The  noise  of  the  have  no  power  to  destroy  a  dam  acnw  t 
music  and  shouting  in  the  circus  could  be  creek  within    its   limits  as  a  nuiaaooa 
distinctly  heard  all  over  the  house,  and  Clark  v.  Mayor,  &c.  of  Syracuse,  18  Barh. 
was  so  loud  that  it  could  be  heard  above  (N.   Y^)   82.    Abatement  by  indimduait 
the    conversation    in    the    dining-room,  and  by  public  officers,    Manhattan  Manot 
though  the  windows  and  shutters  were  &  Fert  Co.  v.   Van  Keuren,  28  N.  J. 
close(L    This  was  held  to  be  a  nuisance.  £q.  251 ;   Meeker  v.  Van  Beosselaer,  15 
Inchbald  v,  Robinson,  L.  R.  4  Gh.  App.  Wend.  (N.  Y.)  897.    Destruation  of  build- 
888.     If  a  man  builds  a  rolling-mill  dose  ing  by  mob,     Brightman  v,   Bristol,  65 
to  inhabited  cottages,  so  that  the  vibra*  Me.  426 ;  s.  a  20  Am.  Rep.  711.    Under 
tion  produced  by  the  hammers  cracks  the  the  laws  of  New  York  estaUishing  boarib 
walls  of  the  cottages,  and  the  noise  of  the  of  health,  while  the  board  of  health  of  s 
mill  causes  them  to  become  and  remain  town  cannot  go  outside  of  its  own  boon- 
uninhabited,  the   rolling-mill  will  be  a  daries  to  abate  a  nuisance  summarily,  it 
nuisance.    Scott  v.  Firth,  4  F.  &  F.  849  ;  may  restrain  the  violation  of  its  order  and 
8.  G.  10  L.  T.  N.  8.  240.  enforce  abatement,  though  the  came  of 

A  shooting  ground  near  a  public  high«  the  nuisance  arises  in  an  acyoiaing  no- 
way, where  persons  come  to  shoot  with  nicipality.    Gouldv.  Rochestar,  105N.  T. 
rifles  at  pigeons,  targets,  &c.,  may  be  a  46. 
nuisance.    The  King  v.  Moore,  8  B.  &  Ad. 
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tion  that  it  is  one,  subject  it  to  removal  by  any  person  supposed  to 
be  aggrieved,  or  even  by  the  city  itself.    This  would  place  every 

house,  every  business,  and  all  the  property  in  the  city,  at  the  uncon- 
trolled will  of  the  temporary  local  authorities/'  ^ 

1  Per  Miller y  J.,  Tates  «.  Milwaukee,  406  ;  Coker  «.  Bii^  10  Ga.  886.    A  tan- 
10  Wall.  497  (1870) ;  Fieri  v,  Shieldsboro,  nery  is  not,  per  m,  a  nuisance.     State  v, 
42  Miss.   493 ;  Underwood  v.   Green,   42  Cadwalader,  7  Vroom  (86  N.  J.  L.),  283. 
N.  Y.  140;  Darst  v.  People,  62  III  806  Bride-making:  Wanstead,  &c.  «.  Hill,  13 
(1869)  ;    Miller  r.   Burch,    82  Tex.   208  C.  B.  (n.  8.)  479.     SlaugfUer-hause :  Da- 
(1869);  Everett  V.  Council  Blufls,  46  Iowa,  bois  i;.  Budlong,  10  Bosw.  (N.  Y.)  700; 
66  (1877),  approving  Yates  v.  Milwaukee;  Atty. -General  v.  Steward  (5  C.  E.  Green), 
Pye  V.  Peterson,  45  Tex.  812  (1876) ;  8.  o.  20  N.  J.  Eq.  416  ;  Villavaso  v,  Barthet, 
28  Am.   Rep.    608,   approving  Yates  v.  89  La.  An.   247  ;  see  cases  in  this  note 
Milwaukee.     Cole  v,  Eezler,  64  Iowa,  59  ;  supra.     Powder-house,  with  large  quanti- 
Everett  v.   Marquette,  58  Mich.  450  (a  tiesof  powder  therein,  located  in  a  city,  is  a 
staircase  in  a  sidewalk  is  not  a  nuisance  nuisance.     Cheatham  v.  Shearon,  1  Swan 
per  se) ;  St  Paul  v.  Gilfillan,   86  Minn.  (Tenn.),  218,  216  ;  Damesnil  v.  Dupout, 
298  {dense  smoke  not  a  nuisance  per  se) ;  18  B.  Mon.  (Ky.)  800.     The  manufactur- 
Joyce  V,  Woods,  78  Ky.  386 ;  Green  v,  ing  and  keeping  large  quantities  of  gun- 
Lake,  60  MiBs.  451 ;  McCroweU  v,  Bristol,  powder   in    towns   or    closely    inhabited 
5  Lea  (Tenn. ),  685  ;  Ison  v.  Manley,  76  places  is  an  indictable  offence  at  common 
Ga.  804.     A  person  sick,  even  with  eon-  law.    Rex  v.  Williams,  1  Russ.  on  Cr.  *  439 ; 
tagious  disease,  in  his  own  house  or  at  a  The  King  v,  Taylor,  2  Str.  1167  ;  Crowder 
hotel,  is  not  a  nuisance.     Boom  v,  Utica,  v,  Tihkler,  19  Ves.  617.     Planing  mill  : 
2  Barb.  (N.  Y.)  104  (1848).  Rhodes  v.  Dunbar,  57  Pa.  St.  274  ;  Dun- 
Works  that  amount  to  a  private  nui-  can  «.   Hayes,   22  N.  J.  Eq.  25  (1871). 
sance,  causing  actual  damage  to  private  As  to  gas-toorks:  Cleveland  v.  Cit.  Gasl. 
persons,  cannot  he  Justified,  under  a  license  Co.,  20  N.  J.  £q.  201.     Steam  flouring 
from  the  cUy  council  to  erect  them.      But  miZl :   Gilbert  v,   Showerman,   23   Mich, 
the  fact  of  such  license  is  evidence  of  great  448.     Stock-yards :  lb,  296  ;  Ashbrook  v. 
bat  not  conclusive  weight  in  favor  of  the  Commonwealth,  1  Bush  (Ky.),  139.    Porgy 
party  erectingand  owning  the  works  claimed  oil  factory :  Brightman  v.  Bristol,  65  Me. 
to  be  a  nuisance.     Ryan  v.  Copes,  11  Rich.  426  (1876) ;  8.  o.  20  Am.  Rep.  711.  PrivUs: 
(S.  C.)  Law,  217  (1858)       A  pig-sty  in  Wahlev.  Reinbach,  76  111.  822.     Qascom- 
a  populous  place  is,  per  se,  a  nuisance,  panics :  Cleveland  v.  Citizens'  Gasl.  Co.,  5 
Com'lth  V.  Van  Sickle,  Bright  (Pa. )  69.  C.  E.  Green  (20  N.  J.  Eq.),  203.    Potteries: 
Livery  stable  in  a  town  is  not,  per  se,  a  Ross  r.  Butler,  19  N.  J.  Eq.  294.     Olass 
nuisance,  it  depends  upon  its  location  and  and  broken-ware  in  public  place.    Ex  parte 
the  manner  in  which  it  is  built,  kept,  or  CasineUo,  62  Cal.  538.    Smoke  and  noxious 
used.     Aldrich  v,  Howard,  7  R.  I.  87 ;  vapors  caused  by  burning,  under  public 
0.  c.  8  R.  I.  246 ;  Burditt  v.  Swenson,  17  authority,  clothing,  bedding,  &c.,  to  pre- 
Tex.  489  (1856);  Morris  v.  Brower,  An-  vent  the  spread  of  contagious  diseases  is 
thon's  N.  P.  (N.  Y.)  368;  Flint  v.  Russell,  not  an  indictable  nuisance.    State  ».  Knox- 
5  Dillon  C.  C.  R.  161  (1879) ;  Harrison  v.  ville,  12  Lea,  146.     Coasting  on  a  public 
Brooks,   20  Ga.   537  (1856)  ;   Wood  on  street  held    not    necessarily  a  nuisance. 
Nuisances,    sees.    528,   529;    Pickard  v.  Burford  v.  Grand  Rapids,  53  Mich.  98; 
CoUins,  28  Barb.  (N.  Y.)  444  ;  Shiras  v,  see  post,  chap,  on  Streets.     A  wooden  avm- 
dinger,  50  Iowa,  571;  20  Alb.  L.  J.   56.  in^  over  a  side-walk  is  not  a  nuisance  ;>0r  m. 
Kor  is  a  liberty  pole  a  nuisance  per  se.  Hawkins  v,  Sanders,  45  Mich.  491;  see 
Allegheny  v,  Zimmerman,  10  Pitts.  Leg.  Index,  tit.  Awning.    Whether  a  particular 
Jour.  168 ;  s.  o.  95  Pa.  St  287  ;  Dargan  lime  kiln  is  a  nuisance  or  not  is  a  mixed 
V.   Waddell,  9   Ire.    (N.    C.    Law)   244;  qnestion  of  law  and  of  fact.    Stater.  Mott, 
Kirkman  r.  Handy,  11  Humph.  (Tenn.)  6lMii.  297.   A  tnarAw<-a»r<  in  a  street  held 
VOL.  I.  —  29 
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§  375  (309).  Oeneral  Power  over  Nuisances.  —  Power  to  muni- 
cipal corporations  to  make  "  by-laws  relative  to  nuisances  generally" 
has  been  decided  to  authorize  an  ordinance  prohibiting  the  keeping, 
in  any  manner  whatsoever,  of  a  howling-alky  for  gain  or  hire,  such 
a  place  being  a  public  nuisance  at  common  law.^    So  under  power 

not  a  nuisance  per  se.    State  o.  Edens,  85  to  interfere  with  the  mnnidpal  anthoii- 

N.  C.  522.    A  wooden  building  in  a  city  ties  in  removing  nuisances^    Fergoaon  v. 

is  not  a  nuisance  per  ae,  but  may  become  Selma,  43  Ala.  S98  (1869). 

BO  by  the  way  in  which  it  is  used.     Fields  Under  the  English  Munieipal  CSorpora- 

V,  Stokley,  99  Pa.  St.  806.    Dead  cmimals  tions  Act  the  council  of  any  borough  is 

are  not  nuisances  per  m,  but  may  become  empowered  to  make  -by-laws  for  the  good 

such.    River  Rendering  Co.  v,  Behr,  77  rule  and  government  of  the  borongfa,  and 

Mo.  91;  Underwood  v.  Green,  42  N.  Y.  the  prevention  and mtppreasion  of  nmimmets 

140.    Flouring  Mill :  Under  the  power  to  {arUe,  sec.  887) ;  and  it  ia  held  that  this 

prevent  nuisances  and  dangerous  manufac-  power  respecting  the  suppression  of  nd- 

tories,  a  municipal  corporation  cannot,  on  sauces  is  confined  to  the  suppression  and 

petition  of  citizens,  deal  with  a  flouring  prohibition  of  acts  which,  if  done,  mud 

mill  as  a  nuisance,  unless  it  is  shown  by  neeesearUy  and  inevitably  eauae  a  miuoMe, 

the  record  to  fall  within  some  law  or  ordi-  and  it  does  not  empower  the  council  to 

nance  previously  passed.    Lake  v.  Aber-  impose  penalties  for  the  doing  of  things 

deen,  57  Miss.  260.    In  Louisiana,  where  which  may  or  may  not  be  a  nuiaanee  se- 

the  civil  code  (art   655)   provides  that  cording  to  circumstances.     Thus,  where 

works,  ftc.,  causing  annoyance  "shall  be  the  town  council  imposed  a  fine  upon  eveiy 

regulated  by  the  rules  of  the  police  or  the  person  who  should  "  keep  or  snfiier  to  be 

customs  of  the  place"  where  located,  an  kept  any  swine  within  the  borough  be* 

ordinance  of  a  ci^  council  ordering  a  black-  tween  the  first  of  May  and  the  first  of 

smith  shop  to  be  closed  as  a  nuisance  is  October,"  it  was  held  that  the  by-law  was 

authorized  by  law,  and  may  be  carried  into  wholly  invalid,  as  the  keeping  of  a  pig  did 

effect  by  an  injunction,  procured  by  the  not  necessarily  create  a  nuiaanee.    Addi* 

city  in  its  corporate  name,  restraining  the  son  on  Torts,  84,  citing  Everett  v.  Giapes, 

owner  from  continuing  the  shop.     New  8  Law  T.  R.  n.  8.  Q.  B.  669;  Wansiead 

Orleans  V.  Lambert,  14  La.  An.  247  (1859).  Local  Board  v.  Hill,  18  C.  B.  N.  8.  479. 

Fovoer  of  munieipal  corporations  to  re*  ^  Tanner  v,  Albion,  5  HUI  (N.  T.),  121 

move  nuisances,  and  how  far  their  decision  (1848);  followed,  Updike  v.  Campbell,  4 

as  to  fact  of  nuisance  is  conclusive.    Welch  E.  D.  Smith  ( N.  T. ),  570  (1855) ;  The  Peo* 

V,  Stowell,  2  Doug.  (Mich.)  332;  Ken-  plev.  Seigeant,  8  Cow.  (N.  Y.)189,  which 

nedy  v.  Board  of  Health,  2  Pa.  St.  866  ;  held  that  a  room  kept  for  tbe  playing  tf 

Com'lth  V.  Van  Sickle,  Bright.  (Pa. )  69  ;  billiards  was  not  a  public  nuiaanee,  thoogh 

Green  v.  Savannah,  6  Ga.  1  ;  Roberts  v.  a  profit  was  made  of  it,  commented  on  and 

Ogle,  80  ni.  459  ;  Clark  v.  Mayor,  &c.,  18  distinguished,  and  by  Couxen,  J.,  doubted. 

Barb.  (N.  Y.)  82 ;  Saltonstall  «.  Banker,  in  5  Hill,  supra.    A  power  to  "sufprm 

8  Gray  (Mass.),  195  ;  Kennedy  v.  Phelps,  and  restrain  "  gaming  held  to  grsnt  power 

10  La.  An.  227  ;  Green  v.  Underwood,  42  to  license  billiard  playing.     In  re  Snell, 

N.  y.  140  ;  Mayor  of  Hudson  v.  Thome,  58  Vt.  207.    Whether  a  ball  alley  conM 

7  Paige  (N.  Y. ),  261 ;  Salem  v.  Eastern  be  prohibited  under  the  general  authority 

R.  Co.,  98  MaRs.  481 ;  Chicago  v.  Laflin,  to  pass  by-laws  relative  to  good  goven- 

49  111.  172  ;  Babcock  v.  Buffalo,  56  N.  Y.  ment,  ftc.,  was  alluded  to,  but  not  deter- 

268:  Darstv.  People  (intoxicating  liquors),  mined.    See  Jackson  v.  People,  9  Micli. 

51  111.286  (1869).    The  power  of  munici-  111;  Smith  v.  Madison,  7  Ind.  86.    In 

cipal  corporations,  with  respect  to  nui-  The  Stote  v.  Hall,  82  N.  J.  158  (1867),  it 

sances,  is  treated  in  the  chapter  xxii.  of  was  held  that  a  tsn-pin  alley  kept  for  gun 

Mr.  Wood's  work  on  the  Law  of  Nuisances,  and  public  u«se  in  a  town  is  not,  per  «.  » 

Instance  of  refusal  by  a  court  of  chancery  nuisance.    The  law  on  the  Bubject  is  veiy 
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to  pass  by-laws  to  prevent  and  remove  nuisances,  an  ordinance  may 

be  passed  inflicting  a  fine  on  any  person  who  should  exhibit  a  stud-- 
horse in  the  streets  of  the  corporation.^ 

ftilly  examined  in  the  opinion  of  BeasUy  ^  Nolin   «.   Franklin,   4  Yerger,   163 

C.  J.,  and  the  case  of  Tanner  v.  Albion,  (1838).     Under  power  "  to  prevent  and 

tupra,  reviewed  and  disapproved.     Where  remove  nuisances, "  a  corporation  may,  if 

a  city  has,  by  its  charter,  the  power  to  de-  a  vacant  building  is  so  used  as  to  endanger 

termine  whether  howling  alleys  should  be  by  fire  the  property  of  others,  or  the  health 

allowed,  and,  if  so,  under  what  restric-  of  the  community,  declare  the  same  a  nui- 

tions,  an  ordinance  requiring  them  to  be  sance,  and  notify  ovmer  to  abate  it,  and 

closed  at  a  certain  hour  is  valid.     State  v.  if  he  fails,  the  individual  officer  of  the  cor- 

Hay,  29  Me.  (15Shep.)  457  (1849);  State  poration  who  abates  the  nuisance  may, 

V,  Freeman,  88  N.  H.  426;  supra,  sec.  868,  on  being  individually  sued,  justify  the  act 

note.    A  statute  of  MisaouH  designed  to  Harvey  v.  Dewoody,  18  Ark.  252  (1856). 

suppress  gambling  in  St.  Louis  authorized  Where  a  city  council  has    authority 

the  police  to  seize  gaming  tables  and  gam-  under  its  charter  to  prevent  and  remove 

ing  devices  used  for  gambling,  and  made  it  all  nuisances  within  the  city,  '*  such  as  aU 

the  duty  of  the  president  of  the  police  to  decayed  and  dilapidated  houses  and  strue- 

cause  the  same  to  be  publicly  destroyed,  tures  calculated  to  produce  disease  of  any 

This  could  be  done  without  notice  to  the  kind,  or  unlit  for  use  or  habitation,"  &c.,  a 

owner  or  any  semblance  of  judicial  inves-  court  of  chancery  will  not  interfere  to  pre- 

tigation.     The  statute  was  declared  un-  vent  the  removal  of  such  nuisance  unless 

constitutional  as  depriving  the  owner  of  it  appears  that  the  complainant's  right  is 

tuch  gambling  tables,  &c.,  of  his  property  ille^ly  assailed,  or  threatened  with  an 

without  due  process  of  law.     Lowry  v,  irreparable  injury,  and   there  is  no  suf- 

Bain water,  70  Mo.  152  (1879);  8.  c.  85  fident   remedy   at    law.      Ferguson    v. 

Am.  Rep.  420  (1879);  21  Alb.  Law  Jour.  Selma,  43  Ala.  898  (1869).     In  this  case 

72  ;  Fisher  v.  McOirr,  1  Gray  (Mass.),  1;  the  court  denied  an  iigunction  to  prevent 

Hibbard  v.  People,  4  Mich.  126  ;  Lincoln  the  removal  by  the  city  authorities  of  two 

V.  Smith,  27  Vt  354.     Under  authority  old,   dilapidated,  substantially    valueless 

to  pass  such  ordinances  as  the  council  houses,  on  a  lot  in  an  improving  and 

"may  consider  fit  and  proper  to  remove  flourishing  part  of  the  city,  which  were 

nuisances  or  causes  of  disease,"  &c.,  it  was  filthy,  and  crowded  with  filthy  tenants, 

held  that  the  city  of   Savannah  might  and  which  had  also  been  condemned  as  a 

prohibit  the  growing  of  rice  within  (he  cot'  nuisance  by  the  board  of  health  of  the 

porate  limits,  as  being  injurious  to  the  city.    lb.;  infra,  sees.  877,    405,   note, 

health  of  the  city,  and  abate  the  same.  But  a  city  under  a  charter  authorizing  the 

and  that  such  an  ordinance  was  valid  as  a  common  council  "to  regyUale  all  wharv^t 

police  regulation.      Green  v.   Savannah,  on  the  shore  of  the  Ohio  River  adjoining 

6  Ga.  1  (1849).     City  held  to  have  no  said  city,"  cannot  by  ordinance  define  the 

power  to  license  a  keno  table  to  be  kept  for  line  of  high-water  mark,  and  declare  the 

gamiog.    Schuster  v.  State,  48  Ala.  199  erection  of  buildings  below  said  line  a 

(1872).     Where  proceedings  in  respect  to  nuisance,*  and  impose  a  fine  upon  persons 

nuisances  are  instituted  by  order  of  the  erecting  such    buildings   on    their   own 

city  council,  chancery  will  not  enjoin  or  lands.     Evansville  v.  Martin,  41  Ind.  145 

interfere,  "unless  the  municipal  corpora-  (1872).    In  Nevada  v.  Hutchins,  59  Iowa, 

tion  have  clearly  transcended  their  pow-  506,  it  was  held  that,  under  a  power  to 

era."     Kennedy  v.   Phelps.  10  La.  An.  abate  nuisances,  an  incorporated  town  is 

227  (1855)  (building  for  curing  hides) ;  not  authorized  to  pass  an  ordinance  im- 

8.  p.  Milne  v,  Davidson  (private  hospital),  posing  a  fine  for  maintaining  a  nuisance; 

5  Mar.  (La.)  586  (1827);  Potter  v.  Me-  hut  quaere. 

nasha,  80  Wis.  492  (1872) ;  post,  sec.  406,  J(f  a  sewer  is  declared  to  be  a  private 

note.  nuisance  to  property,  the  owner  is  entitled 
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§  376  (310).  SuppreBBion  of  HooBes  of  Si-fame.  —  Power  "tx>  sup- 
press hawdy-lumses  **  gives  the  corporation  authority,  by  implication, 
to  adopt  by  ordinance  the  proper  means  to  accomplish  the  end; 
and  among  the  methods  which  may  be  adopted  is  one  forbidding 
the  owners  of  houses  from  renting  or  letting  the  same  for  this  pur- 
pose or  with  knowledge  that  they  are  to  be  thus  used.^  But  power 
to  the  common  council  of  a  city  "  to  make  all  such  by-laws  as  it 
may  deem  expedient  for  eflfoctually  preventing  and  suppressing 
houses  of  ill-fame/'  does  not  authorize  the  council  to  decide  that 
a  given  house  is  kept  for  that  purpose,  nor,  if  kept  for  that  pur- 
pose, does  it  authorize  the  council  to  order  it  to  be  demolished ;  nor 
if  thus  demolished,  will  it  justify  the  officers  of  the  city  who  did  it, 
in  execution  of  the  ordinance  and  resolution  of  the  council.*  Neither 

to  an  injunction  against  the  city  as  he  297;  Shaffer  v.  Mnmma,  17  Md.  8S1(1S61). 

would  be  against  a  private  individual ;  In  prosecutions  for  keeping  bawdj-houaet, 

but  a  court  in  granting  such  injunction  the  law,  it  has  been  said,  so  far  relaxes  the 

will  postpone  its  operation  a  reasonable  ordinary  rule  that  common  reputation  as 

time  in  order  to  enable  the  city  to  take  to  the  character  of  the  defendants,  and  of 

adequate  measures  to  remove  the  nuisance  the  houses  which  they  keep,  is  admissible, 

without  unnecessary  injury  to  the  public  State  r.  McDowell,  Dudley  (S.  C),  Law, 

health  and  interests.      Haskell   v.   New  846.    A  power  to  "repress  and  restrun 

Bedford,  108  Mass.  208 ;  Boston  Rolling  disorderly  houses "  held  to  confer  power 

Mills  V.  Cambridge,  117  Mass.  896 ;  At-  to  make  it  penal  to  visit   such  houses. 

tomey-General  v.  Birmingham,  4  E.  &  J.  State  v.  Botkin,  71  Iowa,   87;  s.   T.  St 

528  ;  Spokes  v.  Banbury,  L  R.  1  Eq.  42  ;  Johnson,  78  Cal.  228  (1887).     A  power  to 

Goldsmid  v,  Tunbridge,  L.  R.  1  £q.  161  ;  "license,  regulate,  and  suppress"  includes 

Attoniey-Greneral  v,  Bradford,  L.  R.  2  Eq.  power  to   prevent  soliciting  for  bawdy* 

71 ;  Attorney-General  V.  Colney,&c.,  L.  R.  house,  &c.    Thomas  v.  Hot  Springs,  84 

4Ch.  146  ;  Breed  v.  Lynn,  126  Mass.  867;  Ark.    558.     Keeping  house   of  ill-fame^ 

titpra,  sec.  374,  note.  what  ?  Queen  v.  Rice,  L.  R.  1  C.  C.  21. 

^  Childress  v.    Mayor,   &c.,   8    Sneed  Sufficient  to  charge  that  the  defendant  did 

(Tenn.),  347  (1856);  Shreveport  r.  Roos,  on,  &c.,  in  the  city  of,  Ac,  keep  a  com- 

85  La.  An.  1010.      The  legislature  may  mon  disorderly  bawdy-house  on  a  specified 

confer  exclusive  power  upon  a  city  to  pro-  street  in  said  city,  as  a  place  of  resort  for 

hlbit  and  suppress  bawdy-houses  ;  in  such  both  men  and  women  of  lewd  character, 

case  the  general  State  law  upon  the  sub-  Queen  v,  Munro,  24  Upper  Can.  Q.  B.  44; 

ject  was  held  to  be  superseded  by  an  ordi-  Queen  v.  Levecque,  80  Upper  Can.  Q.  B. 

nance  passed  to  enforce  the  power.   Rogers  509;  Queen  v.  Smith,  35  Upper  Can.  Q.  E 

V.  The  People,  9  Col.  450  {qtiaere);  supra,  518;  Harr.  Mun.  Man.  5th  ed.  395. 
sec.  366;  jh>sI,  sees.  396,  note,  432-436  and         An  ordinance  to  prevent  the  keeping  of 

notes.     Constniction  of  power '"to  regu-  bawdy-houses  held  to  be  clearly  within  s 

late  or  suppress  bawdy-houses."    State  v,  charter  authority  to  adopt  by-laws  "for 

Clarke,  54  Mo.  17  (1873);  State  v,  De  Bar,  preserving  peace,  order,  and  good  govern- 

58  Mo.  395  (1874);  commented  on,  arUe,  roent."     State  v.  Williams,  11  S.  a  888. 
sec.  87,  note;  ;>05^,  sec  436.  Power  to  make         ^  Welch  v.  Stowell,  2  Dong.  (Mich.) 

by-laws  relative  to  nuisances  gives  anthori-  832  (1846).    In  England  municipal  coipo- 

ty  to  impose  penalties  on  the  keepers  of  rations  have  the  power  to  pretmU  vndsoetU 

houses  of  ill-fame,  and  on  persons  owning  public  exposure  of  the  person  and  other  isde- 

houses  used,  with  their  knowledge,  for  this  cent  exhibitions.    In  order  to  render  a  per- 

purpose.    McAlister  v.  Clark,  83  Conn.  91  son  liable  to  an  indictment  for  indecently 

(1865) ;  see  Ely  v.  Supervisors,  84  N.  Y.  exposing  his  person  in  a  public  pboe^  it  is 
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does  such  a  power  authorize  an  ordinance  making  it  a  misdemeanor 
for  a  prostitute  to  reside  or  be  found  within  the  corporate  limits,^ 
nor  to  return  to  a  city.^ 

§  377  (311).  NoisanoM  upon  Rivers  within  City  Limits.  —  A  city 
charged  by  law  with  the  duty  of  preventing  obstructions  of  a  river 
within  its  limits  may,  by  its  own  act,  and  without  proceeding  by 
indictment,  abate  or  remove  anything  which  obstructs  the  free  and 
public  use  of  the  river,  such  as  ^floating  dorehouse,  calculated  to  re- 
main stationary  in  the  water,  and  which  exclusively  occupies  a  por- 
tion of  the  river,  such  a  structure  being  a  public  nuisance.^  It  is 
no  answer  to  this  right  of  abatement  that  room  enough  is  left  for  the 
public,  or  that  the  structure  is  beneficial,*  or  that  the  party  erect- 
ing it  is  the  owner  of  the  adjacent  lots.^ 

§  378  (312).  Power  to  demolish;  Indictment. — But  under  the 
power  to  abate  nuisances,  property  lawfully  erected  and  existing,  or  a 
house  which  is  only  a  nuisance  because  occupied  by  a  business  which 
is  such,  cannot  be  destroyed  or  demolished.  The  public  can  proceed  by 
indictment^  or  the  business  carried  on  in  the  house  be  suppressed.^ 

not  necessary  that  the  exposure  should  be  248.     Keeping  a  booth  in  a  public  place 

made  in  a  place  open  to  the  public.    The  containing  an  indecent  exhibition  for  hire. 

Queen  v.  Thallman,  9  Cox  C.  C.  888 ;  8.  0.  is  an  indictable  offence.    Regina  t.  Saund- 

9  L.  T.  N.  8.  425.    If  the  act  is  done  where  ers,  L.  R.  1  Q.  B.  Div.  15;  Harr.  Munic 

a  great  number  of  persons  may  be  offend-  Manual,  5th  ed.  894,  897. 

ed  by  it,  and  several  see  it,  it  is  sufficient.  ^  BueU  v.  State,  45  Ark.  886. 

lb.     If  the  indictment,  however,  charge  ^  Paralee  v.  Camden,  49  Ark.  165. 

the  offence  to  have  been  committed  on  a  *  Hart  v.   Mayor,   kc,   of   Albany,   9 

highway,  such  an  indictment  will  not  be  Wend.    (N.  Y.)  571  (1832),  a  valuable 

sustained  by  evidence  that  the  offence  was  and  very  carefully  considered  case,  affirm- 

committed  in  a  place  near  the  highway,  ing  8.  c.  8  Paige  (N.  Y. ),  Ch.  213 ;  Peo- 

though  in  full  view  of  it.     The  Queen  v,  pie  v.  Vanderbilt,    28  N.  Y.   396.     See 

Farrell,  9  Cox  C.  C.  446.     An  indecent  Button  v.  Strong,  1  Black,  28.     The  cor- 

exposure  in  a  place  of  public  resort,  if  ac-  porate  body  may  abate  or  remove  the  nui- 

tuaUy  seen  by  only  one  person,  no  other  sauce  ;  but  without  express  authority  can- 

p(*r8on  being  in  a  position  to  see  it,   is  not  ordain  di  forfeiture  of  the  structure,  or 

not  an  indictable  offence.    The  Queen  v.  seize  and  sell  it,  or  convert  the  materials 

Webb,  1  Den.  C.  C.  888  ;  The  Queen  v,  to  their  own  use.    Hart  v.  Mayor,  9  Wend. 

Watson,  2  Cox  C.  C.  876;   The  Queen  (N.  Y.)  671,  609,  «u;m»;  Comptonr.  Waco 

V.  Farrell,  9  Cox  C.  C.  446.     A  party  was  Bridge  Co.,  62  Tex.  715. 

indicted  for  an  indecent  exposure  in  an  ^  P).;  Respublica  v.  Caldwell,  1  Dal. 

omnibus,  several  passengers  being  therein.  150  ;  King  v.  Russell,  6  East,  427  ;  King 

Held,   a  public    place.      The    Queen    v,  v.  Cross,  8  Camp.  224  ;  King  v,  Jones,  8 

Holmes,  8  C.  &  K.  860.     But  a  urinal.  Camp.  229. 

with  boxes  or  divisions  for  the  conven-  ^  Hart  v.  Mayor,  &c.,  9  Wend.  (N.  Y.) 

ience  of  the  public,  though  situated  in  an  571,  608  ;  Strange  R.  1247  ;  8  Bac.  Abr. 

open  market,  was  held  not  to  be  a  public  686  ;  1  Hawk.  P.  C.  868,  note  1. 

place  within  the  meaning  of  the  allega-  *  Clark  v.  Syracuse,  18  Barb.  (N.  Y.) 

tion.    The  Queen  v.  Orchard,  8  Cox  C.  C.  82 ;  Welch  v.  Stowell,  2  Doug.  (Mich.) 
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§  379.  Bxtant  of  Authority  orer  NniBanoes.  — Finally,  it  may  be 
remarked  that  the  extent  of  municipal  authority  over  n/uitances  de- 
pends, of  course,  upon  the  powers  conferred  in  this  r^[ard  upon  the 
municipality.  They  may  be  general  or  specific,  or  both.  The  au- 
thority to  preserve  the  health  and  safety  of  the  inhabitants  and  their 
property,  as  well  as  the  authority  to  prevent  and  abate  nuisances,  is 
a  sufficient  foundation  for  ordinances  to  suppress  and  prohibit  what- 
ever is  intrinsically  and  inevitably  a  nuisance.^  The  authority  to 
d-eclare  what  is  a  nuisance  is  somewhat  broader ;  but  neither  this  nor 
the  general  authority  mentioned  in  the  last  preceding  sentence  will 
justify  the  declaring  of  acts,  avocations,  or  structures  not  injurious 

382  (1846);  Miller  v.  Barch,  82  Tex.  208  person  for  keeping  a  nniaance,  which  can- 

(1869);  8.  c.  5  Am.  Rep.  242.     A  license  not  be  lawfully  done.    Kennedy  r.  Phelps, 

from  a  board  of  health  to  carry  on  a  man-  10  La.  An.  227  (1855).      See  Common- 

nfactory  of  fertilizers  cannot  be  urged  as  wealth    v.  Goodrich,    18  Allen   (Mass.), 

a  defence  to  an  indictment  for  creating  a  645  ;  Municipality  «.  Blinean,  3  La.  An. 

public  nuisance  by  the  process  of  manu-  688.     The  power  to  abate  nuisances  must 

facturing.    Garrett  v.  State,  49  N.  J.  L.  be  reasonably  exerdsod,  so  as  to  do  the 

94.  least  practicable  injury  to  private  rights. 

When  equity  will  interfere  to  prevent  State  v,  Newark,  5  Vroom  (88  N.  J.  L.), 

aiid  remove  nuisances  which  affect  the  pub-  264  ;  Wood  on  Nuisances,  sec.  741.   Power 

lie  generally.   People  v.  St.  Louis,  5  Gilm.  to  suppress  gambling-houses  does  not,  it  is 

(10  111.)  872  ;  Hoole  v.  Attorney-General,  apprehended,  authorize  the  corporation  tn 

22  Ala.  190  ;  Attorney-General  v.  Gas  Co.,  demolish  the  houses  so  used.    All  com- 

19  £ng.  Law  k  £q.  689  ;  Aldrich  v.  How-  mon  gaming-houses  are  nuisances  in  the 

ard,  7  B.  I.  87  ;  Zabriskie  v.  Jersey  City  eye  of  the  law,  being  detrimental  to  the 

&  B.  R.,  13  N.  J.  £q.  814  ;  Jersey  City  v.  public,   as  they    promote    cheating  and 

Hudson,   lb.   420 ;    Attorney-General   v.  other  corrupt  practices,  and  entice  num- 

Brown,  9  C.  E.  Green  (24  N.  J.  £q. ),  89  ;  bers  of  persons  to  idleness,  whose  time 

Moore  v.  WaUa  Walla,  2  Wash.  Ter.  184  ;  might  be  otherwise  employed  for  the  good 

Metropolitan  City  Ry.  Co.  v,  Chicago,  96  of  the  community.     1  Hawk.  P.  C.  cap 

III.  620  ;  Wood  on  Nuisances,  chap,  xxv.;  82,  s.  4  ;  Bosley  v.  Davies,  L.  R.  1  Q.  B. 

Dumesnil  v.  Dupont,  18  B.  Mon.  (Ky.)  Div.  84;  Brodie  &  Bowmanville,  88  Upper 

800  (1857).    "  It  is  now  well  settled  that^  Can.  Q.  B.  580  ;  Harrison  Munic  Manual, 

in  addition  to  the  purely  legal  remedies,  5th  ed.  396.    As  to  liability  of  a  city  an- 

which  may  be  resorted  to  in  such  cases,  thorized  to  abate  nuisances  for  failvre  to 

courts  of  equity  will  take  jurisdiction  of  exercise  the  potoer.  Kiley  r.  Kansas,  69  Mo. 

such    public   nuisances,    and,   in   proper  102;  Parker  i».  Macon  City,  39  Ga.  729; 

cases,  afford  relief  by  injunction,  especifldly  Bassett  v.  St.  Joseph,  58  Mo.  290  ;  Caiu  v. 

where  the  nuisance  threatened  or  com-  Syracuse,  95  N.  Y.  88.     Post,  chap,  zxiil 

niitted  is  ofa  nature  to  be  permanent  or  con-  Where    a  municipal  corporation  docs  an 

tinuous."    Dickinson,  J.,  Steams  County  act,  lawful  in  itself,  in  such  a  manner  u 

V.  St.  Cloud,  M.  &  A.  K.  Co.,  86  Minn,  to  create  a  nuisance,  it  is  liable  in  the 

425  ;  see  post,  sec.  405,  note ;  Index,  title  same  manner  that  an  individual  would  be. 

Injunction,     A  city  council  may,  by  reso-  Judge  v.    Meriden,  88  C-onn.   90  (1871); 

lution,  direct  its  officers  to  proceed  against  Bailroad  Co.  v.  Norwalk,  37  Conn.  109  ; 

a  ffpecifi^d  establishment  as  a  nuisance,  Mooty  v.  Danbury,  45  Conn.  650  (1878). 

and  cause  the  same  to  be  abated  under  a  More  fully,  post,  chap,  xxiii. 
general  ordinance  of  the  corporation  ;  this         ^  Ante,  sees.  141,  144,  869  et  p^.,  374; 

is  a  different  thing  from  passing  an  ordi-  poet,  sec.  396,  and  note, 
nance  inflicting  a  fine  upon  a  particular 
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to  bealth  or  property  to  be  nuisances.^  Much  must  necessarily  be 
left  to  the  discretion  of  the  municipal  authorities,  and  their  acts  will 
not  be  judicially  interfered  with  unless  they  are  manifestly  unrea- 
sonable and  oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them  ;^  in  which  case  the  con- 
templated action  may  be  prevented  or  the  injuries  caused,  redressed 
by  appropriate  suit  or  proceedings.  As  there  is  in  such  cases  a 
judicial  remedy  in  favor  of  the  citizen,  so  on  principle  the  right  of 
the  corporate  authorities  to  resort  at  their  election  to  the  couits  in 
proper  cases,  to  aid  them  when  the  citizen  is  in  the  wrong,  should,  in 
the  author^s  judgment,  be  also  recognized.^  It  is  not  unusual  to 
invest  the  municipal  council  with  special  atUhorUy  in  respect  of  par- 
ticular avocations,  trades,  acts,  omissions,  and  structures,  with  a  view 
to  conserve  the  public  health  and  safety,  of  which  many  examples 
have  been  given  in  the  notes  to  this  chapter.  The  terms  in  which 
such  authority  is  conferred  measure  its  scope,  but  in  view  of  the 
end  for  which  it  is  given,  it  is  not  subjected  to  a  hostile  or  even  a 
narrow  construction.* 


§  380  (313).  Markets,  and  of  the  Power  to  eBtabUah  and  regu- 
late. —  The  States,  under  their  police  power,  may  delegate  to  muni- 
cipal corporations  the  atUharUy  to  establishy  or  authorize  the  establish- 
ment of  markets;  and  it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances  forbidding  sales  and 
purchases  of  marketable  articles,  except  at  designated  market-places. 
The  extent  of  the  power  possessed  by  a  particular  corporation  de- 
pends upon  its  charter.  In  England  the  regulation  of  markets  by 
by-laws  has  long  been  exercised,  and  such  by-laws  are  sustained  as 
being  reasonable,  and  conducive  to  the  health  and  good  government 
of  the  municipality.*    In  this  country  the  practice  is  almost  uni- 

^  Supra,  sec.  874,  and  notes. 

>  Ante,  sees.  94,  95,  819,  320  et  nq, 

*  Pott,  sec.  405,  note.  The  principles 
upon  which  courts  of  equity  interfere  by 
iDJunction  in  the  case  of  nuisances  are 
clearly  stated  by  Ld.  Chancellor  Brovgham 
in  Earl  of  Ripon  v.  Hobart,  8  Mylne  & 
Keen,  169,  179.  See  also  Flint  v.  Rua- 
sell,  5  Dillon,  151,  where  the  authorities 
are  collated. 

*  Pott,  sec  396,  and  note. 

*  Pierce  o.  Bartram,  Cowp.  270  ;  Player 
V.  Jenkens,  1  Sid.  284  ;  Rex  v,  Ck)ttrell,  1 
B.  &  Aid.  67  (1817).  See  also  Mosley  v. 
Walker,  7  Bam.  k  Cr.  40 ;  Macclesfield 
V.  Pedley,  4  Bam.  &  AdoL  897  ;  Grant  on 


Corp.  166,  as  to  exclusive  privileges  in 
England  as  to  markets  and  market  tolls. 
Definition,  —  A  market  is  a  franchise  or 
libeity  derived  from  the  crown,  by  grant, 
or  prescription  which  presupposes  a  grant. 
2  Black.  Com.  87.  "It  is  a  designated 
place  in  a  town  or  city  to  which  all  per- 
sons  can  repair  who  wish  to  buy  or  sell 
articles  there  exposed  for  sale."  Per 
Breete,  J.,  CaldweU  v,  Alton,  33  111.  416. 
Under  the  police  |)Ower  it  is  competent  for 
the  legialature  to  prohibit  private  markets 
within  a  reasonable  designated  distance  of 
the  public  market.  New  Orleans  v,  Staf- 
ford, 27  La.  An.  417 ;  s.  c.  21  Am.  Rep. 
563. 
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versal  on  the  part  of  the  legislature  to  confer  upon  the  municipal 
agencies  more  or  less  authority  with  respect  to  markets  and  market- 
places, and  such  grants  are  not  so  strictly  construed  as  those  which 
invest  the  corporation  with  powers  of  a  more  extraordinary  or  un- 
usual character ;  at  least  such  is  the  case  unless  a  monopoly  in  &vor 
of  private  individuals  is  sought  to  be  sustained,  against  which  the 
courts  strongly  lean.^ 

§  381  (314).  Power  to  Bixild  and  EstablUih.  —  Incorporated  cities 
and  towns  may  have  the  power  to  build  market-houses  without  an 
express  grant.  Thus  it  has  been  held  that  a  town  having  authority 
"  to  make  by-laws  for  managing  and  ordering  its  prudential  affairs  " 
has  power  —  the  court  looking  somewhat  to  usage  and  custom  to 
ascertain  what  subjects  of  common  interest  are  embraced  under  the 
term  '' prudentiar*  —  to  appropriate  money  for  the  erection  of  a 
market-house,  and  to  raise  the  amount  by  taxation.  This  power, 
it  was  admitted,  more  clearly  exists  in  the  case  of  large  towns  and 
populous  villages.* 

*' A  municipal  market  coneista  :  1.  In  a  407;  Dabuqne  v.  Miller,  11  Iowa,  58S  ; 

place  for  sale  of  provisions  and  articles  of  Morano  v.  New  Orleans,  2  La.  217  ;  St. 

daily  consumption.     2.    Convenient  fix-  Paul  v.  Coulter,  12  Minn.  41  ;  Atlanta  v. 

tures.     8.    A  system  of  police  regulations,  White,  88  Ga.  229. 
fixing  market  hours,   making  provisions         The  power  to   establish  and  regulate 

for  lighting,  watching,  cleaning,   detect-  markets,  like  most  other  municipal  pow- 

ing  false  weights  and  unwholesome  food,  ers,  is  a  continuing  one,  and  markets  once 

and    other    arrangements    calculated    to  established  may  be  abandoned  or  changed 

facilitate  the  intercourse  and  ensure  the  at  the  pleasure  of  the  corporation,  and 

honesty  of  buyer  and  seller.     4.    Proper  the   taxpayers  or  property    owners  can- 

ofiScers,   to  preserve    order    and    enforce  not  restrain  the  action  or  determination  of 

obedience  to  the  rules."     Per  Lane,  C.  J.,  the  council  entrusted  by  the  charter  with 

Cincinnati  v,  Buckingham,  10  Ohio,  257  the  exercise  of  the  power.    GaU  v.  Cindn* 

(1840).  nati,  18  Ohio  St  568  (1869). 

1  Wartman  v.  Philadelphia,  88  Pa.  St.         >  Spaulding  v.  Lowell,  28  Pick.  (Mass.) 

202,  209  (1854)  ;  LeClaire  v.  Davenport,  71  (1889).     If  the  real  and  principal  oh* 

18  Iowa,  210  ;  White  v.  Kent,  11  Ohio  St.  ject  is  the  building  of  a  market-house,  the 

550  ;  St.  John  v.  Mayor,  &c.  of  New  York,  appropriation  of  a  portion  of  the  building 

6  Duer  (N.  Y.),  815;  Ash  v.  People,  11  for  other  purposes,  as  the  holding  of  courts, 

Mich.  847  ;  St.  Louis  v.  Jackson,  25  Mo.  does  not  render  the  erection  of  the  build- 

87  ;   St.    Louis    v,   Weber,    44  Mo.    547  ing  illegal.     If,  however,  the  building  of 

(1869)  ;   Nightingale,    In    re,   11    Pick,  the  market-house  is  merely  colorable,  that 

(Mass.)  168  ;  Cougot  v.  New  Orleans,  16  is,  done  for  the  purpose  of  accomfdishiog 

La.  An.  21  ;  Buffalo  v.  Webster,  10  Wend,  distinct  and  unauthorized  objects,  it  would, 

(N.  Y. )  99 ;  Yates  v.  Milwaukee,  12  Wis.  says    Chief    Justice  Shaw,   probably  be 

678  ;   Bethune  v,  Hughes,  28  Ga.  560  ;  treated  as  an  abuse  of  power  and  a  nullity, 

distinguished,   Badkins  v.  Robinson,   58  Pf.      Power    "to  appoint  market-plaoei 

Ga.  613  (1875)  ;  Ketchum  v.  Buffalo,  14  and  to  regulate  the  same"  was  held,  in 

N.  Y.  856  ;  Municipality  v.  Cutting,  4  La.  connection  with  a  general  welfare  clause, 

An.   336 ;  New  Orleans  v.  Guillotte,   12  to  authorize  the  corporation   to  build  a 

IjA.  An.  818  (corporate  partnership  with  market-house.      Smith    v,   Newbem,  70 

individuals) ;  State  r.   Lieber,   11   Iowa,  N.  C.  14  (1874);  8.  c.  16  Am.  Rep.  766. 
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§  382  (315).  Power  to  BBtabliidi  and  Regulate.  —  Power  conferred 
upon  a  municipality  ''  to  establish-  and  regulate  markets/'  authorizes, 
as  a  necessary  incident,  the  purchase  of  ground  upon  which  to  erect 
a  market  building.^  If  the  title  to  land  purchased  for  the  erection 
of  a  market-house  be  taken  by  the  municipal  corporation  in  fee,  no 
length  of  use  of  the  same  for  a  market  will  dedicate  it  for  market 
purposes ;  and  the  markets  may  be  abandoned  or  changed  at  the 
will  of  the  council,  and  the  land  thus  acquired  and  held  be  sold.^ 
It  is  incident  to  the  general  power  to  build  a  market  to  determine 
upon  the  form,  dimensions,  and  style  of  the  edifice,  and  therefore  to 
employ  an  architect  to  prepare  plans,  specifications,  &c.' 

§  383  (316).  Limitation  of  snoh  Power.  —  But  power  to  a  mu- 
nicipal corporation  to  establish  markets  and  build  market-houses 
will  not  give  the  authority  to  huUd  them  on  a  public  street.  Such 
erections  are  nuisances  though  made  by  the  corporation,  because 
the  street,  and  the  entire  street,  is  for  the  use  of  the  whole  people. 
They  are  nuisances  when  built  upon  the  streets,  although  sufficient 
space  be  left  for  the^  passage  of  vehicles  and  persons.  Such  erec- 
tions may,  it  seems,  be  legalized  by  an  express  act  of  the  legislature. 
But  unless  so  legalized,  a  nuisance  erected  and  maintained  by  a 
public  corporation  may  be  proceeded  against,  criminally  or  other- 
wise, the  same  as  if  erected  by  private  persons.* 

^  Ketcbma  v.  Buffalo,  14  K.  Y.  356 ;  market  established  within  the  extended 
17  N.  Y.  449  ;  Caldwell  v.  Alton,  83  HI.  limits.  Mayor,  &c.  of  Dorchester  v.  En- 
416.  It  is  immaterial  whether  this  power  sor,  L.  R.  4  £z.  335.  But  this  is  subject 
is  conferred  in  express  or  direct  terms,  or  to  the  rights  of  any  person  owning  prop- 
given  only  as  part  of  the  |M)wer  to  make  erty  adjoining  the  site  of  the  old  market, 
by-laws,  ordinances,  &c.  Per  Selden,  J.,  £llis  v.  The  Corporation  of  Bridgnorth,  4 
in  Ketchum  v.  Buffalo,  14  N.  Y.  356,  L.  T.  N.  r.  112  ;  2  Johns.  &  H.  67  ;  15 
362.  Purchase  of  land  for  market.  Peo-  C.  B.  N.  8.  52 ;  Harr.  Mnnic  Manual, 
pie  V,  Lowber,  28  Barb.  (N.  Y.)  65  ;  8.  a  5th  ed.  451  et  stq.y  and  cases, 
more  fully,  7  Abb.  (N.  Y.)  Pr.  158  ;  Gale  •  Peterson  r.  Mayor,  &c.  of  New  York, 
V,  Kalamazoo,  23  Mich.  344  (1871).  17  N.  Y.  449  (1858).     His  unauthorized 

*  Gall  V,  Cincinnati,  18  Ohio  St.  563  ;  employment  by  a  committee  is  ratified  by 
Cooper  V.  Detroit,  42  Mich.  584.  Con-  a  resolution  of  the  council  passed  with  no- 
struction  of  market-grants  in  England,  tice  of  the  facts,  adopting  his  plans,  draw- 
Where  according  to  the  grant  of  a  market  ings,  &c.,  and  he  may  recover  of  the  city 
it  was  to  be  held  in  a  town,  the  grantee  for  the  labor  and  service  of  preparing 
might  from  time  to  time  remove  the  place  them.     lb. 

for  holding  it  according  to  the  conveni-         *  Wartman  v.  Philadelphia,  33  Pa.  St 

ence  of  the  inhabitants  for  the  time  being.  202,  210  (1854)  ;  St.  John  v.  New  York, 

Dixon  V,  Robinson,  3  Mod.  108  ;  Curwen  3  Bosw.  (N.  Y.)  483  ;  State  v.  Mobile,  5 

V,  Salkeld,  8  East,  538  ;  The  King  v.  Cot-  Port.  (Ala.)  279  (1837);  Commonwealth 

teriU,  1  B.  &  Al.  67  ;  Wortley  v.  The  Not-  v.  Rush,  14  Pa.  St.  (2  Harris)  186  ;  Com- 

tingham  Local  Board,  21  L.  T.  N.  s.  582.  mon  wealth  v.  Bowman,  3  Pa.  St  (3  Barr) 

And  this  applies,  although  the  limits  of  202,  206  ;  McDonald  v.  Newark,  42  N.  J. 

the  town  be  afterwards  extended  and  the  £q.   (15    Stew.)    136.      See   chapter  on 
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§  384  (317).  Power  ander  General  Welfare  daosa  —  Every  mu- 
nicipal corporatiou  which  has  power  to  make  by-laws  and  establish 
ordinances  to  promote  the  general  welfare  and  preserve  the  peace  of 
a  town  or  city  may  fix  the  time  or  places  of  holdiiag  public  markeU 
for  the  sale  of  food,  and  make  such  other  regulations  concerning 
them  as  may  conduce  to  the  public  interest^  The  right  to  establish 
a  market  includes  the  right  to  abandon  it,  or  shift  it  to  another 
place  when  the  public  convenience  demands  it;  and  of  this  the 
council  is  the  judge.^ 

§  385  (318).  Nature  of  Power  to  Bstabliah  and  Regulate.  —  A  city 
corporation  was  invested  by  its  charter  with  power  "  to  erect  market- 
houses,  to  establish  markets  and  market-places,  and  to  provide  for 
the  government  and  regulation  thereof,"  and  it  was  at  first  decided, 
and  in  the  author's  judgment  properly  decided,  by  the  Supreme 
Court  of  the  State,  that  this  did  not  authorize  the  corporation  to 
pass  an  ordinance  delegating  to  an  individual  the  right  to  erect 
market-houses,  and  to  charge  rent  for  the  use  of  the  stalls  therein, 
reserving  to  itself  no  power  to  control  the  same,  and  that  the  cor- 
poration could  not  compel  persons  to  go  to  such  markets ;  but  sub- 
sequently this  ruling  was  reversed,  and  it  was  held  that  such  an 
ordinance  was  valid,  and  that  the  city  had  the  power  to  authorize 
the  erection  of  market-houses  by  an  individual,  and  to  declare  the 
same  a  public  market,  and  to  covenant  to  protect  the  owner  in  the 
exclusive  privilege  thereof;  and  that  the  city  was  liable  for  failing 
to  protect  him  by  the  passage  of  the  requisite  ordinances,  he  having, 
on  the  faith  of  the  ordinance,  erected  an  expensive  market-house.' 


Streets,  post,  sees.  667,  660.  Under  the 
Constitution  of  New  Jersey,  the  legisla- 
ture cannot  authorize  a  market  in  the 
public  streets  without  providing  compen- 
sation to  adjoining  lot  owners.  State  v. 
Laverack,  84  N.  J.  Law,  201  (1870); 
Higgins  ».  Princeton  (injunction  refused), 
4  Halsted  Ch.  809,  320. 

1  Per  Black,  C.  J.,  Wartman  v.  Phila- 
delphia, 83  Pa.  St.  202,  209  (1854).  Note 
his  observations  in  this  case  upon  the  ne- 
cessity and  convenience  of  markets. 

^  lb.  **  The  right  to  establish  markets  is 
a  branch  of  the  sovereign  power,  and  the 
right  to  regulate  them  is  necessarily  a 
power  of  municipal  police."  Per  Busies, 
C.  J.,  Municipality  v.  Cutting,  4  La.  An. 
835. 

^  Le  Claire  v.  Davenport,  18  Iowa,  210 


(1862);  overruling  Davenport  o.  Kelly,  7 
Iowa,  102.  It  may  be  suggested  that  the 
right  to  pass  such  an  ordinance,  and  the 
liability  for  failing  to  pass  others,  may 
admit,  at  least,  of  f^  debate,  in  view  of 
the  surrender  by  the  city  of  its  charter 
lowers,  and  its  inability  in  law  to  make 
binding  contracts  with  reference  to  the 
future  exercise  of  its  legislative  author- 
ity. The  soundness  of  this  suggestion  is 
confirmed  by  the  decision  in  Gale  r.  Kala- 
mazoo, 23  Mich.  844  (1871),  posf,  cha^ 
zxiii  In  the  Kelly  case,  svpra,  the  point 
was  decided,  and  is  not  overmled,  that 
the  charter  power  to  establiah  maikets, 
&c.,  conferred  upon  the  council  the  an- 
thority  to  prohibit  the  exposing  and  offer- 
ing for  sale  meat  in  any  other  places  thin 
those  the  ordinance  designated.     Ash  ^ 
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§  386  (319).  Constmotion  of  Special  Powers  in  Relation  to 
Markets.  —  Power  to  make  "  by-laws  relative  to  the  public  mar- 
kets," &c.,  while  it  would  not  authorize  a  corporation  entirely  to 
prohibit  the  sale  of  meats,  &c.,  within  its  limits,  because  this  would 
be  in  general  restraint  of  trade,  will  nevertheless  authorize  a  by-law 
forbidding  the  hawking  ahoid  or  selling  by  retail,  meats,  &c.,  except 
at  the  public  markets  and  within  certain  limits  about  the  same.^ 
The  courts  differ  somewhat  in  their  construction  of  the  extent  of  the 
power  to  establish  and  regulate  markets,  as  will  be  seen  by  the  cases 
cited  in  the  note.* 

People,  11  Mich.  847  ;  Hatch  v.  Pender-  1  La.  126;  New  Orleans  v.  Pejrroux,  6Mar- 

gast,  15  Md.  251.  tin,  n.8.  (La.)  155;  Griffon  o.  New  Orleans, 

A  city  in  granting  a  license  and  sell-  5Martin,  K.  b.  (La.)  279.  City  corporation 
ing  to  a  party  the  right  to  occnpy  a  stall  cannot  agree  to  abdicate  its  legislative 
in  the  market  does  not  impliedly  eofUrad  powers  in  relation  to  markets,  nor  contract 
to  protect  the  lessee  from  competition  by  to  create  a  monopoly.  Gale  v,  Kalamazoo, 
onlicensed  persons ;  nor  can  such  a  con-  28  Mich.  844  (1871) ;  ajite,  sec.  862. 
tract  be  implied  against  the  corporation  ^  Buffalo  v.  Webster,  10  Wend.  (N.  Y.) 
from  the  existence  of  an  ordinance  prohib-  100  (1888).  Chief  Justice  Savage  affirms, 
iting  the  same  ;  and  the  failure  of  the  offi-  arguendo,  that  such  an  ordinance  would 
cers  of  the  corporation,  though  wilful,  to  be  valid  under  the  common-law  power  of 
enforce  the  ordinance  against  unlicensed  corporations  to  make  by-laws  for  the  gen- 
sellers,  is  no  defence  to  a  bond  given  by  eral  good  of  the  corporation.  lb.  Ap- 
the  lessee  for  the  payment  of  stall  rent,  proving  Rerce  v.  Bartrom,  Cowp.  269 ; 
Peck  V.  Austin,  22  Texas,  261  (1858).  following  Bush  v.  Seabury,  8  Johns.  (N. 
Nor  does  a  city  owning  and  leasing  a  Y.)  418  (1811),  and  distinguished  from 
market-house  impliedly  engage  or  cove-  Dunham  v.  Rochester,  5  Cow.  (N.  Y.) 
naut  that  it  will  not  exercise  its  power  to  462  ;  Shelton  v,  MoUle,  80  Ala.  540 
establish  markets  by  erecting  other  mar-  (1857).  "The  fixing  the  place  and  times 
ket-houses  and  leasing  them  to  others  ;  if  at  which  markets  shall  be  held  and  kept 
it  does  so,  the  injury  to  the  first  lessees  is  open,"  says  the  Supreme  Court  of  New 
damnum  absque  injuria,  Gougot  v.  New  York  in  Bush  ».  Seabury,  8  Johns.  (N.  Y.) 
Orleans,  16  La.  An.  21  (1861).  A  muni-  418,  "and  the  prohibition  to  sell  at  other 
cipal  corporation  may  contract  for  build-  places  and  times,  are  among  the  most 
ing  a  market-house  with  an  individual  ordinary  regulations  of  a  city  or  town 
or  corporation,  conceding  in  consideration  police,  and  would  naturally  be  included 
of  such  building,  and  the  use  of  part  of  in  the  general  power  to  pass  by-laws  rel- 
the  same,  exclusive  market  privileges  in  ative  to  the  public  markets.  If  the  cor- 
8uch  city,  with  rights  to  lease  stalls,  col-  poration  had  not  the  power  in  question, 
lect  rents,  and  exemption  from  taxes  for  it  is  difficult  to  see  what  useful  purpose 
twenty-one  years ;  but  a  purchaser  at  a  could  be  effected,  or  what  object  was  in- 
sale  under  a  judgment  against  the  owner  tended,  by  the  grant  of  power  to  pass 
takes  only  the  right  of  the  owner  bound  laws  *  relative  to  the  public  markets.' " 
by  the  judgment,  but  this  will  not  affect  *  Power  to  make  ordinances  concem- 
the  rights  of  the  city  to  use  of  the  rooms  ing  "  markets,  health,  and  good  order  ** 
contracted  for,  of  which  it  had  posses-  of  the  town  authorizes  an  ordinance 
sion.     Palestine  v.  Barnes,  50  Tex.  589.  prohibiting  the  sale  of    butcher's   meat 

As  to  duty  of  corporation  where  they  within    the    corporate    limits,   excepting 

sell  or  farm  out  an  exclusive  privilege  to  at   the    public    market.      Winnsboro    v. 

vend  articles,  to  enforce  ordinances  de-  Smart,  11  Rich.  (S.  C.)  I-aw,  551  (1858). 

signed  to  protect  the  privilege.     La  Rosa  It  seems   the   defendant  was   convicted, 

V.  New  Orleans,  4  La.  24 ;  Rosa  v.  Same,  though  he  sold  the  meat  inside  his  own 
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§  387  (320).   StandB  in  Streets.  —  In  a  well-considered  case  in 
Massachusetts  it  is  decided  that  a  city  corporation  has  the  clear  right 

blacksmith  shop.  Such  ordinances  are  to  its  views  in  a  subsequent  case,  in  which 
sustained,  says  the  court,  on  the  ground  it  was  held  that  power  **to  erect  market- 
that  they  are  not  in  restraint  of  trade,  houses,  establish  markets  and  market- 
but  a  proper  regulation  of  it.  lb.  Legis-  places,  and  provide  for  the  government 
lative  power  to  a  city  "to  erect  market-  and  regulation  thereof,"  does  not  anthor- 
hou&es,  establish  markets  and  market-  ize  the  council  of  a  large  and  growing 
places,  and  provide  for  the  government  town  to  fix  upon  one  market-place,  aod 
and  regulation  thereof,"  authorizes  an  prohibit  all  persons  at  all  hours  of  the 
ordinance  with  a  pecuniary  ^lenalty,  pro-  day  from  selling  fresh  meats  elsewhere, 
viding  that  fresh  beef  shall  not  be  sold  Such  an  ordinance  was  regarded  as  nn- 
in  the  city  less  than  by  the  quarter  at  reasonable,  in  restraint  of  trade,  and 
any  other  than  the  market-place  during  tending  to  create  a  monopoly.  It  was 
market  hours.  Bowling  Green  v.  Car-  admitted,  however,  that  if  the  ordinance 
son,  10  Bush  (Ky.).  64  (1873).  So,  in  had  fixed  a  reasonable  nomber  of  hoan 
St  Louis  V.  Jackson,  25  Mo.  37  (1857),  each  day  in  which  the  prohibition  should 
where  it  appeared  that  the  city,  under  o^ierate,  leaving  perstms  free  to  seU  oat- 
proper  authority,  had  erected  a  public,  or  side  of  market  hours,  it  would  probably 
city,  market-house,  and  that  by  its  char-  be  unobjectionable.  Bloomington  v.  Wahl, 
ter  it  had  power  also,  "to  regulate,"  by  46  III.  489  (1868).  So,  in  Bethnne  f: 
ordinance,  the  sale  of  meats,  it  was  held  Hughes,  28  Ga.  560  (1859),  the  court, 
that  this  gave  the  city  authority  to  pro-  leaning  against  exclusive  privileges,  held 
vide,  by  ordinance,  that  "  no  person,  not  that  power  by  the  charter  to  the  corpora- 
a  lessee  of  a  stall  in  the  market,  shall  tion  "to  edablish  and  keep  tip  a  pablic 
sell,  or  ofier  for  sale,  meat  in  less  quan-  market  in  the  city  for  the  sale  of,"  &c, 
titles  than  one  quarter."  The  court  con-  does  not  confer  upon  the  city  power  to 
sidered  such  an  ordinance  as  reasonable,  pass  an  ordinance  prohibiting  the  sale  of 
highly  proper,  and  not  in  restraint  of  marketable  articles  elsewhere  than  at  the 
trade,  and  not  embraced  in  the  reasoning  market-place.  Distinguished,  Badkins  u, 
in  the  case  of  Dunham  ».  Trustees  of  Robinson,  58  Ga.  613  (1875)  ;  8.  P.  St 
Rochester,  5  Cow.  (N.  Y.)  462  ;  8.  P.  see,  Paul  v.  Laidler,  2  Minn.  190  (1858) ; 
also.  St  Louis  r.  Weber,  44  Mo.  547  commented  on  and  disapproved  in  St 
(1869) ;  Le  Claire  v,  Davenport,  13  Iowa,  Louis  v.  Weber,  44  Mo.  547  (1869) ;  see 
210 ;  Daven)K)rt  v.  Kelley,  7  Iowa,  102 ;  St  Paul  v.  Coulter,  12  Minn.  41.  Char- 
Ash  V,  People,  11  Mich.  847.  But  in  ter  power  to  a  city,  "  to  ertabliah  public 
Caldwell  v,  Alton,  33  HI.  416  (1864),  markets  and  other  public  buUdings,  and 
where  the  city,  by  its  charter,  had  power  make  rules  and  reguktions  for  the  govem- 
"to  establish  and  regulate  markets,"  ^^  ment  of  the  same,  to  appoint  aniuWe 
under  the  power  passed  an  ordinance  for-  officers  for  overseeing  and  regulating  such 
bidding,  during  market  hours,  the  sale  of  markets  and  to  restrain  all  persons  from 
ve^tables  outside  the  limits  of  the  mar-  interrupting  or  interfering  with  the  due 
ket,  it  ms  held  that  the  city  could  not  observance  of  such  rules  and  regulationa," 
restrain  a  regular  dealer  or  merchant  from  does  not  confer  upon  its  common  council 
vending  vegetables  at  his  place  of  business  authority  to  pass  an  ordinance  prohibiting 
outside  of  market  limits  during  any  part  "  every  farmer,  gardener,  or  person  pro- 
of the  day.  such  a  restraint  of  trade  being  ducing  vegetables  "  from  selling  the  same 
unreasonable.  The  court  reviewed  many  in  and  along  its  streets  without  first  pro- 
of the  cases  in  other  States  on  this  subject,  curing  an  annual  license  from  the  city 
and  were  of  opinion  that  the  power  to  authorities,  paying  therefor  into  the  dty 
regulate  could  only  extend  to  the  market  treasury  the  sum  of  twenty-five  dollars, 
limits,  and  that  these  limits  could  not,  St  Paul  v.  Traeger.  25  Minn.  248  (1878) ; 
under  this  power,  be  made  to  extend  and  see  Burlington  v,  Dankwardt,  73 
throughout  the  city.     The  court  adhered  Iowa,   170   (1887).      The  nature  of  the 
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to  prohibit,  by  ordinance,  the  occupation  of  a  stand  for  the  ve^iding  of 
commodities  in  the  streets.  It  maj  thus  prohibit  not  only  its  own 
inhabitants,  but  others.  It  may  make  the  prohibition  absolute,  or 
it  may  make  it  conditional  on  obtaining  license  or  permission.  It  is 
in  the  nature  of  a  police  regulation,  and  does  not  violate  private 
rights  or  improperly  restrain  trade.^ 

power  "to  establish  public  markets,"  &c.,  Standing  Committee  on  Public  Markets 
is  very  satisfactorily  discussed  in  this  case  may  appoint,"  was  held  good.    lb.    But 
by  Cornell,  J.    An  ordinance  regulating  a  by-law  enacting  ''that  no  person  should 
the  killing  and  bleeding  of  meats  is  au-  expose  for  sale  any  meat,  fish,  poultry, 
thorized  by  power  to  regulate  butchers,  eggs,   butter,   cheese,  grain,   hay,   straw, 
the  place  and  mode  of  selling,  and    to  cord-wood,  shingles,  lumber,  flour,  wool, 
prevent  unlicensed  persons  from  acting  as  meal,   y^^etables,   or   fruit   (except  wild 
butchers.      City  of  Brooklyn  v.  Cleves,  fruit),  hides  or  skins,  within  the  town,  at 
Hill  &  Denio  (N.  Y.)  SuppL  281  (1843).  any  place  but  the  public  market,  without 
Under  power  to  regulate  the  vending  of  having  first  paid  the  market  fee  thereon 
meats,   a  conviction  under  an  ordinance  as  therein  provided,  except  all  hides  and 
forbidding  the  sale  of  unwholesome  meats  skins  from  animals   slaughtered  by  the 
and  other  provisions  cannot  be  sustained  licensed  butcher  of  the  corporation,  hold- 
for  selling  putrid  eggs.     Mayor,  &c.,  of  ing  a  stall  in  the  market,*'  was  held  bad. 
Rochester  v.  Rood,  Hill  &  Denio  (N.  Y.),  Fennell  and  the  Corporation  of  the  Town 
Suppl.  146.  of  Guelph,  In  re,  24  Upper  Can.  Q.  B.  288. 
By  the  Municipal  Act  of  Canada  the  Also,  "  that  meat,  fish,  poultry^  eggs,  cheese, 
council  may  pass  by-laws  "  for  establish-  grain,  hay,  straw,  cord-wood,  shingles^  lum- 
ing  and  regulating  all  markets ;  for  pre-  ber,  flour,  wool,  meal,  vegetables,  or  fruit 
venting  or  regulating  the  sale  by  retail  in  (except  wild  fruit),  should  not  be  exposed 
the  public  streets  of  any  meat,  vegetables,  for  sale  within  the  municipality,  except  in 
fruit,   or  beverages  ;    for  regulating    the  the  market,  before  12  o'clock,  noon,"  was 
place  and  manner  of  selling  and  weighing  held  bad  as  to  the  articles  mentioned  in 
butcher's  meat,  fish,  hay,  straw,   fodder,  italics,    lb.    See  In  re  Snell  and  Belle- 
wood,   and  lumber,   &c.     Harr.   Munic  ville,  30  Upper  Can.  Q.    B.  91 ;   Harr. 
Manual,  5th  ed.  p.  451.     The  following  Munic.  Man.  5th  ed.  452,  457,  and  cases. 
cases,  digested  by  Mr.  Harrison,  show  the         ^  Nightingale,  In  re,  11  Pick.   (Mass.) 
judicial  construction  of  the  act.  168  (1831).     In  this  case  the  ordinance  of 
The  power  under  the  act  is  to  rega-  the  city  (Boston)  provided  "that  no  in- 
late  all   markets  established,  apparently  habitant  of  the  cily  of  Boston,  or  of  any 
including  those  established  by  the  Crown,  town  in  the  vicinity  thereof,  not  offering 
as  well  as  those  established  by  municipal  for  sale  the  produce  of  his  own  farm,  &c., 
authority.     "Regulation  must  of  neces-  should,  without  the  permission    of  the 
sity  include  the  appropriation  of  one  or  clerk  of  Faneuil  Hall  market,  be  suffered 
more  parts  of  the  market  for  one  purpose,  to  occupy  any  stand  with  cart,  sleigh,  or 
and  other  part  or  parts  for  other  purposes ;  otherwise,   for  the    purpose    of  vending 
of  providing  that  free  passage  through  the  commodities  in  either  of  the  streets  men- 
market  be  kept  open  for  ready  access  to  tioned  in  the  first  section  of  this  ordin- 
shope,  stalls,  or  other  places  where  differ-  ance,"  &c.     It  was  objected  against  this 
ent  commodities  are  exposed  for  sale.    Per  ordinance  that  it  was  void :    1.  Because  it 
Draper,  C.  J.,  in  Kelly  and  the  Corpora-  was  partial,  not  operating  upon  all  the 
tion  of  the  City  of  Toronto,  23  Upper  Can.  citizens  of  the  State  equally.    2.  Because 
Q.  B.  426."    A  by-law  enacting  **  that  no  it  was  uncertain,  the  term  "  vicinity  "  be- 
butcher  or  other  person  shall  cut  up  or  ex-  ing  indefinite.    And,  8.  Because  it  was  in 
pose  for  sale  any  fresh  meat  in  any  part  of  restmint  of  trade.    But  neither  of  these 
the  city  except  in  the  shops  and  stalls  in  objections  was  considered   tenable.     The 
the  public  markets,  or  at  such  places  as  the  validity  of  such  an  ordinance  was  again 
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§  388  (321).  Power  to  Tax  Marketmen  miut  be  Plainly  Con- 
ferred. —  But  authority  to  erect  a  market,  and  power  **  to  regulate 
the  general  police/'  and  "  to  preserve  the  peace  and  good  oider  of 
the  city,"  do  not  authorize  the  corporation  to  impose  a  tax  for  reve- 
nue purposes  upon  persons  occupying  market  stands  in  the  streets,  or 
selling  produce  therein.  Such  a  power  must  be  plainly  conferred 
or  it  will  not  be  held  to  exist.^ 

§  389  (322).  Power  to  Regulate  is  a  Polioe  Power.  —  The  right 
to  regulate  marled  established  by  a  city  under  its  charter  is  one  of 
municipal  police.  The  city  authorities  may,  if  their  action  be  not 
unreasonable,  provide  what  articles  shall  or  shall  not  be  sold  at  the 
public  markets,  and  may  impose  penalties  on  those  who  violate  their 
ordiutmces.  They  may,  for  example,  prohibit  groceries  and  oysters 
from  being  sold  at  the  public  markets,  and  require  oysters,  which 
have  a  great  tendency  to  putrefaction,  to  be  sold  at  certain  desig- 
nated stands,  and  prevent  their  being  sold  elsewhere.^ 

§  390  (323).  Inspeotion  Ordinances.  — A  municipal  corporation, 
says  Mr.  Willcock,  may  regulate  the  manner  of  carrying  on  trade 
witliin  a  municipality  so  far  as  to  prevent  monopolies  or  the  sale 
of  unfit  commodities,  and  to  ensure  proper  conduct  in  those  who 

affirmed  by  the  same  conrt  in  Common-  **  farmer**  within  the  meaning  of  the  pr^ 

wealth  V.  Rice,  9  Met  (Mass.)  258  (1845).  vuo,  although  the  meats  whidi  he  told 

See  this  case  idso  as  to  requisites  in  cer-  came  from  sheep  fattened  on  his  fiirm,  if 

tain  respects  of  complaints  for  the  viola-  the  farm  was  only  a  convenient  appendsge 

tion  of  snch  an  ordinance,  and  as  to  what  to  his  business  as  a  butcher.     Rochester  r. 

acts  will  be  deemed  to  be  violations.  Pettinger,  17  Wend.  (N.  Y.)  2^5  (1887); 

In  Louisiana,   on  the  other  hand,  an  St.  Paul  v,  Traeger,  25  Minn.  248  (1878), 

ordinance  imposing  a  tax  upon  every  load  cited  supra,  sec  886,  note, 
of  supplies  carriwl  to  the  public  markets         *  Kip  v,  Paterson,  2  Dutch.   (N.  J) 

by  persons  not  occupying  stalls  in  the  mar-  298  (1857).     This    power,   it  was  sud, 

kets,  was  held  to  be  void  as  being  a  tax  would  authorize  "  the  renting  of  stiUi  in 

for  revenue  and  not  in  the  exercise  of  the  the  market-house,    and  perhaps  of  even 

police  power.     State  v,  Blaser,  86  La.  An.  prohibiting  sales  in  the  public  streets." 

868.     See  siipra,  sec.  819,  note ;  Shelton  lb.  per  Elmer,  J. 

V.  Mayor,   kc,  of  Mobile,  80  Ala.  540         ^  Municipality  v.  Cutting,   4  La    An. 

(1857) ;  Wartman  v.  Philadelphia,  88  Pa.  835  (1849);  Morano  v.  New  Orleans,  2  La. 

St.  202  (1854).    An  ordinance  forbade  the  217.     Power  of  city  to  vacate  leases  and 

sale  of  fresh  meats   except   by    persons  stalls  in  public  market,  under  ordinance 

licensed,  but  contained  a  proviso  in  favor  reserving    the    right,   see    City   Council 

of  farmers,  authorizing  them  to  sell  meats,  v.  Goldsmith,  2  Speers  (8.  C.)  Law,  428. 

the  produce  of  their  own  farms.    The  evi-  Occupant  of  city  market  foiling  to  paj 

dent  object  was  considered  to  be  to  pro-  rent  in  advance,  aeoording  to  contract,  held 

tect  licensed   btUchers,  and  at  the  same  a  tenant  at  wilL    Dubuque  v.  MiUer,  11 

time  to  allow  farmers  to  come  in  and  sell  Iowa,  588.  Control  over  tenants.  Woelppei 

the  produce  of  their  own  farms.    It  was  o.  Philadelphia,  88  PiL  St.  208. 
held  that  an  unlicensed  btUeher  was  not  a 
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practise  it  within  their  jurisdiction.^  In  general,  it  may  be  said 
that  incorporated  cities  and  larger  towns  in  this  country  have 
conferred  upon  them  the  power  to  pass  ordinances  regulating,  to  a 
reasonable  extent,  the  mode  in  which  the  traffic  of  the  place  shall 
be  conducted ;  but  they  can  exercise  no  powers  in  this  respect  not 
conferred.^  Laws  requiring  articles  to  be  inspected  or  weighed  and 
measured  before  being  sold  are  in  the  nature  of  police  regulations, 
and  are  valid  in  the  absence  of  special  constitutional  provisions. 
When  reasonable  in  their  nature,  they  are  not  regarded  as  being  in 
restraint  of  trade.^ 

1  Waic  Corp.  142,  pL  882.  (N.  Y.)  287 ;  Yates   v.  Mawimkec,  12 

^  Nightingale,  In  re,  11  Pick.  (Mass.)  Wis.  678.    The  system  of  inspection  laws, 

168  ;  Stokes  v.  New  York,  14  Wend.  (N.  and  the  hosts  of  officers  which  they  en- 

Y. )    87 ;    Raleigh   v,    Sorrell,    1    Jones  gendered,  were  considered  by  the  constitn- 

(N.  C.)  Law,  49;    Chicago  v,  Quimby,  tionai  convention  of  New  York  to  entail 

38  lU.  274  (1858);  Howe  v.  Norris,   12  annoyances  and  burdens  upon  the  com- 

Allen  (Mass.),  82  ;  Libby  v,  Downey,  5  munity  sufficient  to  outweigh  any  benefits 

Allen  (Mass.),  299;  Collins  v,  Louisville,  resulting  from  them  ;  and  the  Constitution 

2  h,  Mon.  (Ey.),  184  (1841).     Power  to  of  1846   (art  V.  sec.  viii.)  abolished  aU 

appoint  measurers  of  wood,   and  affix  a  such  offices  and  forbade  the  legislature  to 

reasonable  allowance  to  them,  does    not  re-create  them,  in  this  language  :    "  All 

justify  the  imposition  of  a  tax  for  revenue,  offices  lor  the  weighing,  measuring,   cull- 

Ih,     The  legislature  created  a  board  of  ing,   or  inspecting   of  any  merchandise, 

railroad   and    warehouib    commissioners  produce,    manufacture,     or     commodity 

composed  of  three  persons,  appointed  by  whatever,  are  hereby  abolished,  and  no* 

the    governor    and    confirmed    by   the  such  offices  shaU  hereafter  be  created  by 

senate  for  the  term  of  two  years,  and  em-  law."    See  Tinkham  v.  Tapscott,  17  N.  Y. 

powered  them  to  fix  the  rate  of  chaiges  144,  147  (1858),  where  the  origin,  scope, 

for  the  inspection  of  grain  in  cities.    The  and  purpose  of  this   provision   are  very 

court  sustained  this  legislation.      It  re-  satisfactorily  discussed  by  Denio,  J.     In 

garded  the  board  as  a  qttasi  public  corpora-  Illinois  it  is  held  that  inspection  power 

tion,  and  held  that  it  was  competent  for  conferred  upon  a  board  of  trade,  to  be  ex- 

the  legislature  to  delegate  the  power  of  ercised  when  requested  by  its  members, 

inspection  to  it,  instead  of  to  the  corporate  may  co-exist  with  like  power  in  the  city 

authorities  of  the  dty  of   Chicago,  and  authorities,  to  be  exercised  in  all  cases 

that  the  official  bond  of  such  inspector  when  requested.     Chicago  v.  Quimby,  38 

was  a  valid  obligation  against  him  and  his  IlL  274  (1858). 

sureties.  People  «.  Harper,  91  lU.  857  The  following  cases  are  referred  to  as 
(1878),  distinguishing  it  from  People  v.  showing  the  solicitude  of  the  law  to  pre- 
Salomon,  51  lU.  50,  and  other  cases  hold*  serve  the  public  health  ;  but  in  this  conn- 
ing, under  the  Constitution  of  Illinois,  that  try  the  power  of  municipal  corporations 
local  and  municipal  taxation  can  only  be  in  this  respect  depends  on  their  charters 
imposed  by  the  local  "  corporate  authori-  or  other  legislative  provision, 
ties."  Knowingly  to  expose  for  sale  in  a  pub- 
*  Cooley  Const  Lim.  596;  Raleigh*,  lie  market  meat  which  is  not  fit  for  human 
Sorrell,  supra ;  Stokes  v.  New  York,  food  is  indictable.  Regina  v,  Stevenson, 
supra;  Paige  v.  Fazackerly,  86  Barb.  8F.  &F.  106.  So  knowingly  taking  unfit 
(N.  Y.)  892;  Mayor,  fto.  of  New  York  meat  to  public  market  for  sale.  The 
V.  Nichols,  4  Hill  (N.  Y.),  209  (1848) ;  Queen  v.  Jarvis,  8  F.  &  F.  108.  But  in 
compare  Mayor  v.  Hyatt,  8  £.  D.  Smith  either  event  the  knowledge  of  the  unflt- 
(N.  Y.),  156  ;  Rogers  v.  Jones,  1  Wend,  ness  of  the  food  is  essential  to  the  creation 
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§  391  (324).  'Weighing.  —  Power  to  a  city  *'  to  regulate  the  pub- 
lic market,  and  to  pass  such  other  ordinances  as  shall  seem  meet  for 
the  improvement  and  good  government  of  the  city/'  authorizes  an 
ordinance  requiring  oats,  hay,  Jkc,  to  be  weighed  hy  the  public  weigh' 
master  before  being  offered  for  sale,  and  imposing  a  penalty  for  its 
violation.^ 

§  392  (325).  Same  subject. — A  grant  to  the  common  council 
of  "  all  powers,  rights,  &c.,  incident  to  municipal  corporations  and 
necessary  to  the  proper  government  of  the  same,"  might  authorize  a 
city  to  prevent  the  sale  of  bread  made  out  of  unwholesome  flour,  and, 
as  a  consequence,  to  provide  for  its  inspection,  but  it  would  not  give 
the  power  to  regulate  the  assize,  that  is,  the  weight  and  price  of 
bread,  for  the  latter  is  a  power  not  absolutely  necessary  for  the 
proper  government  of  a  city.  Power,  however,  to  a  city,  "  to  regu- 
late everything  which  relates  to  bakers,"  does  authorize  an  ordi- 
nance regulating  the  weight,  size,  and,  it  seems,  the  price,  of  bread, 
and  the  forfeiture  of  breafl  illegally  baked ;  and  such  an  ordinance, 
it  has  been  held,  is  not  in  violation  of  any  provision  of  the  Consti- 
tution of  Louisiana.^ 

§  393  (326).  Police  Regulations  respecting  the  Public  Peace  and 
Safety ;   Use  of  Streets.  —  Our  city  governments  usually  possess  the 

of  the  otfence.    Begina  v.  Crawley,  3  F.  &  and  the  paymeDt  of  his  salaiy.     1  Jones, 

F.  109.     The  offence  is  a  nnisance  at  com-  49,  supra.    Construction  of  ordinance  as 

mon  law.     Shillito  v,  Thompson,  L.  R.  1  to  weighing  hay  on  public  scales.     GaA  f. 

Q.    B.    Div.    12.    Each  single  act  of  ex-  Green  viUe,  4  Sneed  (Teun.),  62;   Yates 

/             posure  of  tainted  meat  is  a  distinct  offence,  v.  Milwaukee,    12  Wis.   752.     Construe- 

Hartley,  In  re,  81  L.  J.  M.  C.  232.      A  tion  of  statute  as  to  mode  of  measuring 

salesman  who  sells  in  a  public  market  grain.     Frazier  v.  Warfield,  18  Md.  279. 

meat  which  is  afterwards  found  to  be  unfit  Of  ordinance  as  to  surrey  of  lumber  befors 

for  human  food,   but    which  he  has  no  sale.    Briggs  v.  Boat,  7  Allen  (Mass.),  287. 

means  of  knowing  or  reason  to  suspect  An  ordinance  requiring  that  every  person 

was  other  than  good  and  wholesome  meat,  selling  meat  or  articles  of  provision  by 

is  not  liable  to  an  action  upon  an  implied  retail,  whether  by  weight,  count,  or  mms- 

warranty  or  for  money  had  and  received,  ure,  should  provide  himself  with  scales^ 

Emnierton  v.  Mathews,  7  H.  &  N.  586  ;  weights,  and  measures,  but  that  bo  spring 

but  a  person  who  sends  animals  destined  balance,  spring  scale,  spring  steelyards,  or 

for  human  food  to  a  public  market  for  sale  spring  weighing  machine  should  be  used 

impliedly  represents  that  they  are,  so  hi  for  any  market  purpose,  was  held  valid. 

as  he  knows,  not  infected  with  any  con-  SneU  and  Belleville,  In  re,  80  Upper  Can. 

tagious  disease  dangerous  to  life  or  health.  Q.  B.  81. 

1  Raleigh  v,  SorreU,  1  Jones  (N.  C.)  >  Ouillotte  v.  New  Orleans,  12  Ijl  An. 

Law,  49  (1853)  ;  approving  Nightingale's  482  (1857) ;  Paige  v.  Fazackerly,  86  Barh 

Case,  11  Pick.  (Mass.)  168  ;  Stokes  v.  Cor-  (N.  Y.)  892.    But  as  to  forfeiture,  quart, 

poration  of  New  York,  14  Wend.  (N.  Y.)  in  absence  of  express  power,    and    see 

87.    This  power  was  also  held  to  authorize  Phillips  v.  Allen,  41  Pa.  St.  481 ;  Mobile 

the  creation  of  the  office  of  weighmaster  v.  YuOle,  8  Ala.  189. 
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power,  either  by  express  grant  or  by  virtue  of  their  authority,  to 
make  by-laws  relating  to  the  public  safety  and  good  order  of  the 
inhabitants,  to  regulate  the  rate  of  speed  of  travel  in  the  priblie 
streets;  the  route  or  streets  over  which  omnibuses,  stage  coaches, 
drays,  &c.,  may  run ;  the  time  of  day  in  which  the  streets  may  be 
used  for  certain  purposes ;  to  interdict  stoppages  in  the  street  to 
the  delay  of  others ;  to  exclude  vehicles  of  all  kinds  from  entering 
upon  or  passing  over  the  sidewalks,  &c.  The  public  safety  and 
convenience  may  require  regulations  of  this  character;  but  they 
inust  not,  unless  made  by  virtue  of  specific  authority,  be  unrea- 
sonable or  improperly  in  restraint  of  trade.^     Power  to  make  by- 

1  Commonwealth  v.  Stodder,  2  Cosh,  fere  with  any  ve8te<l  rights  ;  and  legis- 
(Aiaas.)  562  (1848),  where  the  subject  of  lative  authority  to  a  specified  railway 
the  power  of  cities  over  streets,  partic-  company  to  construct  its  road  ''from 
nlarly  in  reference  to  omnibuses,  is  fuUy  some  point  within  the  corporation  of 
considered  by  Mr.  Justice  Dewey ;  Com-  Bichmond  to  be  approved  by  the  com- 
monwealth V,  Robertson,  5  Cush.  (Mass.)  mon  council/'  does  not  give  it  a  vested 
438  (1850),  as  to  stoppages  in  streets  con-  right  to  the  use  of  a  particular  street  free 
trary  to  ordinance  ;  Baker  v.  City  of  Bos-  from  municipal  control,  when  the  city,  in 
ton,  12  Pick.  (Mass.)  184  (1831)  ;  Van-  consenting  to  such  use,  reserved  its  char- 
derbilt  v.  Adams,  7  Cow.  (N.  Y.)  349;  tered  powers  in  that  behalf.  Bichmond, 
lb.  885  ;  Austin  v.  Murray,  16  Pick.  F.  &  P.  R.  Co.  v.  Bichmond,  96  U.  S. 
(Mass.)  126  ;  St.  Paul  v.  Smith,  27  Minn.  521  (1877).  Special  charter  construed  to 
364.  A  regulation  or  ordinance  prohihU-  authorize  an  ordinance  for  filling  a  street, 
ing  the  stoppage  of  vehicles  in  a  public  although  it  is  covered  by  a  plank  road 
street  for  a  longer  time  than  twenty  min-  laid  under  special  legislative  authority, 
utes  is  a  valid  police  regulation.  Com-  State  v.  Jersey  City,  2  Dutch.  (N.J.)  444; 
mon  wealth  v.  Brooks,  109  Mass.  355 ;  post,  chapter  on  Streets,  sec.  713.  In 
Commonwealths.  Fenton,  139  Mass.  195.  Napman  v.  People,  19  Mich.  352  (1869), 
The  license  of  a  hawker  or  peddler  does  a  lawful  arrangement  between  a  railroad 
not  authorize  him  to  violate  such  an  ordi-  company  and  an  omnibus  company  as  to 
nance.  Commonwealth  v.  Fenton,  supra  ;  the  delivery  of  passengers  was  held  to  be 
Commonwealth  9.  Lagorio,  141  Mass.  81.  beyond  municipal  interference.  Cities  hav- 
Power  to  a  city  "to  regulate  the  running  ing  exclusive  control  of  streets  may  take 
of  railroad  cars "  authorizes  the  adoption  such  precautions  as  are  necessary  for  the 
of  an  ordinance  prohibiting  the  propulsion  safety  of  their  inhabitants  in  the  use  of 
of  cars  by  steam  within  the  corporate  them,  as  by  erecting  gates  at  railroad 
limits.  Buffalo  &  N.  F.  R.  Co.  v.  Buffalo,  crossings  or  by  permitting  the  railroad 
5  Hill  (N.  Y.),  209  (1843).  company  to  erect  them.     Textor  v.  Balti- 

Power  to  the  city  of  Richmond  to  more  &  0.  R.  R.  Co.,  59  Md.  63. 
make  ''ordinances,  not  contrary  to  the  Charter  power  to  a  municipal  corpora- 
Constitution  and  laws  of  the  State,  as  tion  to  require  railroad  companies  to  fence 
shall  be  thought  necessary  for  the  good  their  respective  railroads  within  the  muni- 
ordering  and  government*'  of  its  inhab-  cipal  limits,  to  keep  flagmen  at  street 
itants,  was  considered  by  the  Supreme  crossings,  and  to  provide  protection  against 
Court  of  the  United  States  to  imply  the  injury  to  persons  and  property  in  the  use 
power  to  ordain  and  establish  suitable  of  such  railroads,  confers  plenary  police 
police  regulations,  and  that  includes  the  powers  over  railroads  within  the  corporate 
power  to  prohibit  the  use  of  locomotive  limits  to  provide  protection  against  injn- 
engines  propelled  by  steam  on  the  public  ries  to  person  and  property  ;  and  the  grant 
•treets,  when  such  action  does  not  inter-  of  a  right  of  wsy  to  a  lailroad  company  by 
VOL.  X.  —  80 
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laws  for  "  the  good  rule  and  government "  of  the  borough  (ante,  sec. 
337),  has  reference  to  the  government  of  the  borough  as  a  corpo- 
ration, and  the  making  of  regulations  for  carrying  into  efiect  the 
purposes  for  which  it  was  incorporated.  (Post,  sec  408.)  General 
powers  of  this  character,  without  more,  do  not  enable  a  town  council 
to  carry  out  any  unreasonable  ideas  of  general  good  government,  and 
to  impose  penalties  for  the  doing  of  things  which  are  not  prohibited 
by  any  public  statute,  nor  by  the  common  law.^ 

§  394  (327).  Same  subjeot.  Salutary  Bj-Iolwb.  —  Under  a  geni 
eral  power  to  make  "  needful  and  salutary  by-laws,"  a  city  ordinance 
of  Boston,  requiring  the  tenant  or  occupant,  or,  in  case  there  shall 
be  no  tenant,  the  owners  of  buildings  bordering  on  certain  streeis, 
to  clear  the  snow  from  the  sidewalks  adjoining  their  respective  build- 
ings, is  reasonable  and  valid.  It  was  objected  against  this  ordi- 
nance that  it  violated  the  fundamental  maxim  that  all  burdens  and 


an  ordinance  which  provides  that  the  com- 
pany shall  erect  suitable  fences,  &c.,  is 
not  a  mere  contract,  bat  is  an  exercise  of 
the  right  of  municipal  legislation,  and  as 
such  has  the  force  of  law  within  the  cor- 
porate limits.  H&yes  v.  Michigan  Central 
B.  R.  Co.,  Ill  U.  8.  228  (1888).  The 
duty  thus  devolved  on  the  railroad  is  one 
due,  not  to  the  city  as  a  municipal  body, 
but  to  the  public  considered  as  composed 
of  individuals,  and  each  person  specially 
injured  by  breach  of  the  obligation  is  en- 
titled to  his  individual  compensation,  and 
to  an  action  for  its  recovery.  lb.  and 
cases  cited. 

A  by-law  prohibiting  rapid  driving  in 
the  streets  of  a  city  by  carters  and  others  is 
not  in  restraint  of  trade,  and  is  reasonable 
and  valid  ;  and  in  a  prosecution  for  its 
violation,  it  is  not  necessary  to  prove  that 
niiy  individual  was  actually  endangered 
by  the  fast  driving.  As  the  mayor  and 
aldermen  have  no  authority  to  give  a  per- 
son permission  to  violate  an  ordinance, 
evidence  of  such  permission,  as  well  as 
evidence  of  the  defendant's  general  char- 
acter as  a  careful  driver,  is  inadmissible. 
Commonwealth  v,  Worcester,  3  Pick. 
(Mass.)  462  (1826);  Commonwealth  v, 
Stodder,  2  Cush.  (Mass.)  662,  570  (1848); 
Washington  «.  Nashville,  1  Swan  (Tenn.), 
177.  Commented  on.  McBean  v.  Chand- 
ler, 9  Heisk.  (Tenn.)  849  (1872)  ;  post. 


chapter  on  Streets,  sec  713.  Where  in 
intent  to  injure  is  not  made  an  essentiil 
ingredient  of  the  offence  of  rapid  drinng 
under  the  ordinance  the  intent  neoessuy 
to  a  criminal  assault  and  battery  is  not 
supplied  by  a  mere  intoit  to  violate  the 
ordinance.  Comroonwtelth  v.  Adams, 
114  Mass.  323  ;  8.  c.  19  Am.  Rep.  362. 

An  ordinance  prohibiting  * 'night- wtlk- 
ing*'  is  not  "class  legislation"  but  % 
proper  police  regulation.  Braddy  v.  Mil* 
ledgeviUe,  74  Ga.  516. 

There  is  no  obligation,  in  the  absence 
of  a  valid  municipal  by-law  or  statute,  oo 
the  part  of  people  to  keep  roofi  dear  of 
snow,  or  to  detain  the  snow  so  that  it  can- 
not slide  into  the  street,  though  there 
may  be,  it  seems,  such  a  faulty  constnic- 
tion  of  roof  as,  on  proof  thereof,  woold 
involve  a  liability  on  the  part  of  th« 
owner  or  occupier  for  accidents.  Laams 
V,  Toronto,  19  Upper  Can.  Q.  B.  18,  per 
Robinson,  C.  J.  Power  to  local  board  to 
provide  for  the  removal  of  "  dirt,  ashes, 
rubbish,  filth,  dung,  and  soil "  does  not 
authorize  a  by-law  for  the  removal  of 
snow.  Reg.  v.  Wood,  6  £.  &.  B.  49 
Infra^  sec  394,  note.  See  pott^  chap, 
xxiii. 

1  Addison  on  Torts,  34  ;  Rex  .  West- 
wood,  4  B.  &  C.  781  ;  R«ig.  r.  Wood,  5 
£11  &  BL  55 ;  poai,  sees.  396,  408. 
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taxes  laid  upon  the  people  for  the  public  good  shall  be  equal.  The 
objection  was  overruled.  And  it  was  justly  regarded  by  the  court 
as  in  the  nature  of  a  police  regulation,  requiring  a  duty  to  be  per- 
formed highly  salutary  and  advantageous  to  the  citizens  of  a  popu- 
lous and  closely  built  city,  and  imposed  upon  the  persons  named 
because  they  are  so  situated  that  they  can  promptly  and  con- 
veniently perform  it ;  and  it  is  laid  not  upon  a  few,  but  upon  a 
numerous  class,  and  equally  upon  all  who  are  within  the  descrip- 
tion composing  the  class  and  who  commonly  derive  a  peculiar  bene- 
fit from  the  duty  required.  It  would  doubtless  be  otherwise  if  the 
ordinance  arbitrarily  imposed  this  duty  upon  the  mechanics  or 
merchants,  or  any  other  class  of  citizens  between  whose  convenience 
and  the  labor  required  there  is  no  natural  relation.^ 

§  395  (328).  Same  subjeot  —  The  power  to  make  "salutary  by- 
laws "  with  respect  to  the  use  of  streets,  will,  it  seems,  authorize  a 
city  to  pass  by-laws  regulating  the  removal  of  buildings  and  the 
temporary  use  of  the  streets  and  highways  for  that  purpose.* 

§  396  (329).  Ordinanoes  under  Police  Power  and  General  Wel- 
fare Clause.  —  Other  illustrations  of  what  a  municipal  corporation 
may  do  under  the  general  welfare  clause  in  its  organic  act,  or  under 
its  police  power  or  its  implied  right  to  pass  by-laws,  or  under  a  gen- 
eral grant  of  authority  for  that  purpose,  may  be  here  given. 

Under  authority  "to  ordain  and  publish  such  acts,  laws,  and 
regulations,  not  inconsistent  with  the  Constitution  and  laws  of  the 

^  Goddard,  In  re^  16  Pick.  (Mass.)  504  thnn  any  other  citizen.    Gridley  v.  Bloom- 

(1835) ;  Union  Railway  Co.  v.  Cambridge,  ington,  88  111.  554;  tupra,  sec.  398,  not«. 
11  Allen  (Mass.),  287 ;  Kirby  v.  Boylston         An  ordinance  reqniring  personal  labor 

Market  Assoc,   14   Gray  (Mass.),   252  ;  npon  streets,  or,  in  lieu  thereof,  imyment 

po9t,  chap.  xziiL,  note  and  cases  cited,  of  a  specified  som,  held  valid ;  held  also 

The  same  power  held  to  authorize  an  ordi-  that  labor  to  reqnirpd    is    not   ''  in  vol - 

nance  to  prevent  the  placing  of  show  boards  notary  servitude  '*  within  the  meaning  of 

and  signs  npon  the  side-walks  so  as  to  the   Constitution  of   Kansas   or  of   the 

obstmct  them,  and  also  to  prevent  the  United  States.    In  re  Dassler,  35  Kan. 

carrying  of  placards  and  signs  on  the  side-  678. 

walk  for  the  purpose  of  displaying  them.         '  Day  v.  Green,  4  Cnsh.  (Mass.)  433, 

As  the  tendency  of  this  ii  to  collect  crowds  437,  per  Shaw,  C.J.    And  where  such  a 

and  thus  to  interCBVS  with  the  use  of  the  by-law  prohibits  the  moving  without  a 

side-walks  by  tlw  public,  such  ao  ordinance  license  granted  by  the  mayor  and  alder- 

IB  not  QBRasonable.    Commonwealth  v.  men,  a  license  granted  by  the  mayor  is 

McOUbrty,  145  Uam,  S84  (1888).  void,  even  though  the  board  of  aldermen, 

Ifl  niinou  it  if  held  that  a  city  has  by  a  vote,  had  previously  undertaken  to 

Bo  power  by  ordinance  to  compel  an  abut-  delegate  the  power  to  grant  such  license 

ter,  nadir  penalty,  to  remove  the  snow  to  the  mayor  alone.     The  by-law  contem- 

imm  the  sidewalk  within  a  certain  time,  plates  that  the  mayor  and  aldermen  should 

Re  has  no  more  interest  in  such  removal  act  unitedly  as  one  body.     Ih. 


468  MUNICIPAL  CORPORATIONS.  §  897 

State,  as  shall  be  needful  to  the  good  order  of  the  city/'  it  can,  says 
Howard,  J.,  "  subject  to  these  restrictions  and  certain  statute  r^ula- 
tions,  establish  all  suitable  ordinances  for  administering  the  govern- 
ment of  the  city,  the  preservation  of  the  health  of  the  inhabitants, 
and  the  convenient  transaction  of  business  within  its  limits,  and 
for  the  performance  of  the  general  duties  required  by  law  of  munici- 
pal corporations."^ 

§  397  (330).  Same  snbjeot.  Observance  of  the  Sabbath. — 
Power  to  pass  such  ordinances  ^  to  maintain  the  peace,  good  govern- 
ment, and  order  of  the  city,  and  the  trade,  commerce,  and  manu- 
factures thereof,  as  the  council  may  deem  expedient,  not  repugnant 
to  the  Constitution  and  laws  of  the  State,"  authorizes  an  ordinance 
prohibiting  the  keeping  open  of  stores^  shops,  and  places  of  business  on 
Sunday,  if  its  provisions  do  not  conflict  with  State  legislation.'    But 

1  Per  Howard,  J.,  State  v,  Merrill,  87  Buch  use.    Louisville  City  Railwmy  Co.  v. 

Me.  (2  Heath)  829  (1853).     Such  would  Louisville,  8  Bush  (Ky.),  415  (1871). 

undoubtedly  be  the  proper  construction  if  The  statute  of  California,  authoriziog 

this  were  the  only  power  given  to  the  city  supervisors  of  San  Fraucisco  '*  to  make 

to  pass  ordinances  or  by-laws.     It  should  aU  regulations  which  may  be  neceaair  or 

then    be   somewhat   liberally  construed,  expedient  for  the  preservation  of  the  pub* 

But  if  such  a  general  grant  is  given  in  lie  health/'  is  within  the  constitiitioDal 

connection  with,  or  at  the  end  of,  a  long  power  of  the  legislature  to  enaet ;  and 

list  of  specific  powei's,   perhaps    so   ex-  under  it  the  supervisors  may  pass  an  ordi* 

tended  a  construction  might  not  then  be  nance  against  feeding  emos  an  ditiillerjf 

due  to  it.     The  power  conferred  by  the  slops,  and  vending  the  milk  of  cows  tboi 

general  welfare  clause  is  restricted  by  ref-  fed.    Johnson  v.  Simonton,  43  Cal.  242 

erence  to  other  provisions  of  the  charter  (1872);  ante,  sees.  141, 144,  369,  874,379. 

or  constituent    act.      Montgomery    City  A  common  council  has  power  to  adopt 

Council  V.  Montgomery  &  W.  PL  R.  Co.,  a  penal  ordinance  requiring  aoctioneen  to 

81   Ala.   76   (1857);  Mount  Pleasant  v.  procure  licenses  from  the  city.    This  power 

Breeze,   11   Iowa,   899,   400  (1860),  per  is  in  the  nature  of  a  police  legnlatioD. 

Wright,  J.     Under  the  general  welfare  Goshen  v,  Kern,  68  Ind.  468;  Kinsley  e. 

clause  a  city  may  require  sellers  of  meat,  Chicago,  124  111.  859  (1888).    See  fnillier, 

ke,,  to  take  out  licenses.     Kinsley  V.  Chi-  Index,  title  License, 

cago,  124  111.  859   (1888).     The  general  ^  St.  Louis  v.   Cafferata,    84  Ho.  94 

welfare  clause  has  been  held  to  confer  power  (1856) ;  see  State  v.  Cowan,  29  Mo.  330 ; 

to  prevent  the  keeping  of  bawdy-houses.  State  v.  Ambs  (constitutionality  of  Sondtj 

State  v.  Williams,  11  S.  C.  288.     See  ante,  laws  affirmed),  20  Mo.  214;  s.  F.  Frohck- 

secs.  876,  893  ;  post,  sees.  482-436.  stein  v.  Mobile,  40  Ala.  726  (1867);  Hod- 

A  city  government  under  the   usual  son  v.  Geary,  4  R.  I.  485  (1S57);  Speeht 

grants  of  power  has  the  general  authority  v.  Commonwealth,  8  Pa.  St  812 ;  Ctnein' 

to  so  regulate  the  use  and  enjoyment  of  nati  v.  Rice,  15  Ohio,  225 ;  Karwiach  r. 

private  property  in  the  city  as  to  prevent  Atlanta,  44  Oa.  204  (1871) ;  HcPberN» 

its  proving  pernicious  to  the  citizens  gen-  v.  Chebanse,  114  111.  46.     In  tlia  can  of 

erally,  and  may,  when  the  use  to  which  the  City  Council  v.  Benjamin,  2  Strah 

the  owner  devotes  his  property  becomes  a  (S.  C.)  Law,  508  (1846),  it  waa  decided 

nuisance,  compel  him  to  cease  to  to  nae  it,  by  the  Court  of  Appeals  of  Sovik  OardiM 

and  punish  him  for  refasing  to  obey  its  that  an  ordinance  of  the  eity  of  CbariittoOf 

ordinances   and    regulations    concerning  prohibiting  '*  public  expomns  for  a^ 


§  399  ordinances:  good  order  clause;  trees  in  streets.  469 

the  general  welfare  clause  does  not  authorize  a  city  to  construct,  or 
aid  in  constiiicting,  a  plank  road  or  toU  bridge  built  by  a  private 
company  beyond  the  corporate  limits  of  the  city.^ 

§  398  (331).  Umitation  of  Power  under  the  General  TVelfara 
Clause.  —  The  general  welfare  clause  to  pass  ordinances  for  the  good 
government,  &c.,  of  the  corporation  does  not  authorize  an  ordinance 
requiring  the  proprietor  of  a  theatre,  circus,  or  other  exhibition 
licensed  by  the  corporation,  to  pay  a  peace  or  police  officer  of  the 
place  two  dollars,  or  any  sum,  for  each  night's  attendance  upon  such 
place  for  the  purpose  of  enforcing  order.  Such  an  ordinance  is  un* 
reasonable,  and  can  only  be  passed  when  clearly  authorized.^  Under 
such  a  clause  an  ordinance  subjecting  to  a  fine  "  any  person  whose 
known  character  is  that  of  a  prostitute,"  was  held  to  be  unlawful' 

§  399  (332).  Good  Order  Clause ;  Trees  in  Streets.  —  Where  a 
city  corporation  is  authorized ''  to  ordain  such  laws  not  inconsistent 
with  the  Constitution  and  laws  of  the  State  as  shall  be  needful  to  the 
good  order  of  the  city,"  it  may  pass  an  ordinance  imposing  a  penalty 
upon  any  person  who  shall  "  mutilate  or  destroy  any  ornamental  tree 
planted  in  any  of  the  streets,  lanes,  or  other  public  places  within  the 
limits  of  the  city."  Such  an  ordinance  is  not  inconsistent  with  a 
State  law  punishing  the  nialicuyiis  or  wanton  destruction  of  trees 

or  sales  of  merchandise,  on  Sunday,"  was  limits,   the    sale   of   liqnor  on  Sunday. 

not  a  violation  of  that  section  of  the  State  Megowan  v.  Commonwealth,  2  Met.  (Ky. ) 

Constitution  which  declares  that  "the  free  8(1859);  State  v.  Welch,  86  Conn.  215 

exercise  and  enjoyment  of  religious  pro-  (1869).     In  Shreveport  (city  oO  v.  Levy, 

fession  or  worship,  without  discrimination  26  La.  An.  671  (1874) ;  8.  c.  21  Am.  Rep. 

or  preference,  shall  forever  hereafter  he  558,  an  ordinance  forbidding  the  sale  of 

allowed  within  this  State  to  all  mankind."  goods  on  Sunday,  but  excepting  those  per- 

In  that  due  the  defendant  was  a  Jew,  and  sons  keeping  their  places  closed  on  Satur- 

the  dty  was  not  denied  to  be  possessed  of  day,  was  held  to  be  unconstitutional  as 

all  the  power  on  the  subject  which  the  giving   to    Jews   a   privilege  denied   to 

legislature  could  constitutionally  bestow,  others.     Power  to  make  rules  for  the  good 

lu  the  case  of  Columbia  v.   Duke  and  order  and  public  peace  of  a  city  held  to 

Marks,  cited  2  Strob.  580,  and  approved,  imply  power  to  appoint  policemen.    State 

a  nmilar  decision  was  made  at  nisi  prius  v.  Sims,  16  S.  C.  486.     A  mere  power  to 

by  Mr.  Justice  Martin.     And  in  this  last  "  secure  the  health,  peace,  and  improve- 

case  it  was  further  ruled,  that  power  in  ment  of  the  city  "  held  not  to  authorize 

the  charter  to  "  establish  such  by-laws  as  an  ordinance  prohibiting  the  keeping  open 

may  tend  to  the  quiet,  peace,  safety,  and  of  s^res  on  Sunday.     Corvallis  v.  Carlile, 

good  order  of  the  inhabitants,"  authorized  10  Oreg.  139. 

the  passage  of  such  an  ordinance.     Under  ^  Montgomery  City  Council  v,  Mont- 

**fiill  power  to  pass  such  ordinances  as  the  gomery  &  W.   PI.   R.   Co.,   81  Ala.   76 

city  council  shidl  deem  expedient  for  the  (1857) ;  ajvU^  sec.  161. 

government  of  the  city,  not  contrary  to  «  Waters  v.  Leech,  8  Ark.  110  (1840) ; 

the  Constitution  of  the  State  or  the  United  tupra,  sec.  819;  post^  sec.  668. 

States,"  a  dty  may  prohibit,  within  its  *  Buell  v.  States  45  Ark.  886. 
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growing  for  ornament  or  use.  Under  the  ordinance  it  is  not  neces- 
sary to  allege  or  prove  that  the  mutilation  was  malicious  or  wanton, 
and  it  would  seem  to  be  considered  that  it  was  no  defence  that  the 
tree  alleged  to  be  mutilated  was  upon  the  street  in  fix)nt  of  the  lot  of 
the  accused,  who  owned,  subject  to  the  public  easement^  ad  medium 
filum  vice} 

§  400  (333).  Regulation  of  Saloons,  Ac,  imd«r  Oeneral  Welfare 
Claoae.  — Under  a  general  power  to  pass  "any  other  by-laws  for  the 
well-being  of  the  city,"  its  council  may,  by  ordinance,  prohibit 
saloons,  restaurants,  and  other  places  of  public  entertainment,  to  be 
kept  open  after  ten  o'clock  at  night.  The  objections  that  such  a  by- 
law was  unreasonable,  and  deprived  the  citizen  of  the  constitutional 
right  of  "  acquiring  property,"  were  not  considered  to  be  well  taken. 
It  regulates,  but  does  not  deprive  the  party  of  his  rights.*  Under 
similar  powers  an  ordinance  confining  the  carrying  on  of  the  laun- 
dry business  to  a  certain  portion  of  a  city,  is  a  police  regulation 
and  reasonable.^ 

§  401  (334).  Powera  under  Authoxity  to  regulate  the  Police.  ^ 
Power  "  to  regulate  the  police  of  the  city/'  and  to  pass  ordinances 
not  inconsistent  with  law,  authorizes  an  ordinance  for  arresting  and 
fining  vagrants,  although,  by  the  general  law  of  the  State,  vagrants 
may  be  proceeded  against  before  a  justice  of  the  peace,  the  court 
considering  that  this  did  not  forbid  the  corporation  to  make  a 
local  regulation  on  the  same  subject  not  in  conflict  with  the  gen- 
eral law.*  * 

^  State  r.  Merrill,  87  Me.  (2  Heath)  terfere  with  the  unlimited  exercise  of 
829  (1853).  Contra,  as  to  right  of  adjoin-  private  righta."  Per  Bell,  J.,  in  State  v. 
ing  owner.  Lancaster  v.  Richardson,  4  Freeman,  88  N.  H.  428  ;  State  v.  Welch, 
Lansing  (N.  Y. ),  136  (1871 )  ;  see  post,  sec.  86  Conn.  216  (1869).  In  further  support 
663,  note.  The  case  in  Mairu  is  a  qnite  of  text,  PlatteWlle  v.  Bell,  48  Wis.  4S8 
liberal  construction  of  the  words  "good  (1878);  Staats  v.  Washington,  45  N.  J.  L 
order,*'  Rut  it  is  necessary  that  cities  (16  Vroom)  818  ;  Staates  o.  Washington, 
should  have  such  an  authority,  and  the  44  N.  J.  L.  (15  Yroom)  605. 
power  to  pass  the  ordinance  could,  perhaps,  *  Matter  of  Hang  Kie,  69  CaL  149;  see 
be  sustained  as  incidental  to  the  power  Index,  tit.  Laundry, 
of  the  city  over  its  streets  and  public  *  St.  Louis  v.  Bentz,  11  Mo.  61  (1857); 
places.  Post,  chapter  on  Streets.  Further  distinguished  from  Jefferson  City  p.  Court- 
as  to  shade  trees.     Post,  sec.  663,  note.  mire,  9  Mo.  692,  which  was  a  sommary 

^  The  State  v.  Freeman,  38  N.  H.  426  proceeding  for  an  indictable  offence.    See 

(1859);  following  and  approving  on  this  State  v.  Cowan,  29  Mo.  830;  St  Lrmii 

point,  State  v.  Clark,  8  Fost.  (28  N.  H.)  v.  Schoenbush,  (Mo.)  8  8.  W.  R«p.  791; 

176;    Morris  v.  Rome  City  Council,   10  B.  c.  95  Mo.  618  (1888);  Byers  v.  Com- 

Ga.  632  ;  Hudson  v.  Geary,  4  R.  I.  486.  mon wealth,  42  Pa.  St  89,  per  Strontf,  J. ; 

"  It  is  an  unavoidable  consequence  of  city  Shafer  v.  Mumma,   17  Md.  831  (1861); 

ordinances,  that  they  in  some  degree  in-  tupra,  sec  440  ;  posi,  sec  427,  note. 
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§  402  (335).  Same  snbjeot.  —  By  virtue  of  its  police  power  a 
municipal  corporation  may  pass  an  ordinance  imposing  a  fine  upon 
the  owner  of  any  animal  found  astray  or  at  large  within  the  limits 
of  the  corporation.^ 

§  403  (336).  Power  under  Authority  to  preserve  Oood  Order,  Ao. 

—  If  a  municipal  corporation  has,  by  its  charter,  power  to  pass  ordi- 
nances to  preserve  the  peace  and  good  order  of  the  place,  this  gives 
it  authority  to  provide  for  the  punishment,  in  the  manner  allowed 
by  its  charter,  of  persons  who  shall  rescue,  or  attempt  to  rescue 
prisoners  from  the  lawful  oustody  of  municipal  oflBcers.*  But  the 
general  power,  though  expressly  conferred,  to  enact  by-laws  for 
the  good  government  of  the  town,  does  not  confer  the  power  to  levy 
taxes  of  any  kind,  not  even  upon  retailers  of  ardent  spirits.' 


A  statute  by  which  "  two  or  more  over-  Portlftnd  v,  Bangor,  65  Me.  120  (1876); 
seers  of  the  town  "  were  aathorized  to  8.  c.  20  Am.  Rep.  681.  See  Byers  v.  Coin- 
commit  to  the  workhouse,  until  discharged  mon wealth,  42  Pa.  St  89;  post,  sec.  427, 
by  law,  by  writing  under  their  hands,  to  note,  sec  483.  In  a  late  case  in  Illinois, 
be  there  employed  and  governed  accord-  the  Supreme  Court  of  that  State  decided 
ing  to  the  rules  and  orders  of  the  house,  that  the  act  creating  the  Reform  School 
&c.,  ''all  persons,  able  of  body  to  work,  was  unconstitutional,  and  that  the  act,  so 
and  not  having  estate  or  means  other-  far  as  it  restrained  liberty  for  any  cause 
wise  to  maintain  themselves,  who  refuse  except  actual  crime,  was  In  violation  of 
or  neglect  to  do  so,  live  a  dissolute,  va-  the  Bill  of  Rights.  People  v.  Turner,  10 
grant  life,  and  exercise  no  ordinary  call-  Am.  Law  Reg.  (n.  s.)  866,  and  approving 
ing  or  lawful  business  sufficient  to  gain  note  of  Judge  RedJUld  ;  s.  c.  65  111.  280  : 
an  honest  livelihood,"  does  not  violate  People  v.  Weissenbach  (power  to  bind  out 
the  constitutional  right  to  '<  life  and  lib-  children),  60  N.  Y.  385. 
erty,"  or  the  right,  in  ''criminal  proceed-  ^  Municipality  v.  Blanc,  1  La.  An.  385 
ings,  to  be  heard  by  counsel,  confronted  (1846);  Case  v.  Hall,  21  111.  682;  Common- 
with  witnesses,"  &c  The  court  did  not  wealth  v.  Bean,  14  Gray  (Mass.),  52;  Corn- 
regard  it  as  a  criminal  proceeding,  but  as  mon wealth  v.  Curtis,  9  AUen  (Mass.), 
a  reformatory  or  correctional  one,  so  far  266;  Roberts  v.  Ogle,  30  III  459;  McK^ 
as  the  person  proceeded  against  was  con-  v.  McKee,  8  B.  Mon.  (Ky.)  483  (1848); 
cemed,  and  designed  to  protect  the  com-  Waco  v.  Powell  (hogs  at  large),  32  Texas, 
munity  from  becoming  chargeable  with  258  (1869);  Carters ville  v.  Lanham,  67  Ga. 
the  person's  support.  Nott's  Case,  11  7.53  ;  ante,  9ec.  321,  note;  supra,  sec.  348. 
Me.  (2  Fairf.)  208  (1834) ;  8.  P.  Portland  Construction  of  ordinance  prohibiting  the 
9.  Bangor,  42  Me.  403  (1856),  Riee,  J.,  suffering  of  animals  to  run  at  large,  and 
dissenting.  It  is  now  admitted  by  the  what  must  be  shown  to  subject  a  person  to 
Supreme  Court  of  Maine  that  this  statute  liability  under  such  an  ordinance.  Col- 
is  in  conflict  with  the  14th  amendment  of  linsville  9.  Scanland,  58  111.  221  (1871) ; 
the  Constitution,  "That  no  State  shall  Kinder  v.  Gillespie,  63  111.  88  (1872). 
deprive  any  person  of  life,  liberty,*'  &c.,  <  Independence  v.  Moore,  32  Mo.  302 
"  without  due  process  of  law,"  and  that  (1862)  ;  St.  Louis  v.  Schoenbush,  95  Mo. 
Nott's  Case  and  Portland  v,  Bangor,  supra,  618  (1888). 

are  no  longer  the  law.    Now  there  can  be  *  Comm'rs  of  Ashville  r.  Meant,  7  Ire. 

no  restraint  of  liberty  without  first  hav-  (N.  C.  Law)  406  (1847) ;  Burnett,  In  rt, 

ing  a  judicial  investigation  of  the  charge.  80  Ala.  461  (1857);  pof^,  chap.  xlx. 
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§  404  (337).  General  TVelfare  Clause  oontlnaed. — The  general 
welfare  clause,  in  a  charter  empowering  the  city  council  to  pass 
such  other  ordinances  as  appear  necessary  for  the  security  of  the 
city,  authorizes  an  ordinance  regulating  the  mode  of  keeping  and  the 
sale  of  gunpowder,  within  the  limits  of  the  corporation,  such  as  re- 
quiring all  gunpowder  brought  into  the  city  to  be  conveyed  to  the 
public  magazine  of  the  city,  except  when  it  is  to  be  retailed,  and 
then  to  be  kept  in  limited  quantities  and  in  secure  canisters.  And 
it  was  so  held,  notwithstanding  the  point  was  made  in  argument 
that  the  general  welfare  clause  in  the  charter  could  not  enlarge  the 
powers  of  the  corporation  further  than  is  necessary  to  carry  into 
effect  the  specific  grants  of  power.^ 

.§405  (338).  FttbUo  Safety;  Fire  Idmits.  —  Municipal  corpora- 
tions, with  general  power  to  provide  for  the  safety  of  their  inhabi- 
tants, may  prohibit  the  throwing  of  heavy  or  dangerous  articles  from 
the  upper  stories  of  buildings  into  the  streets  or  open  spaces  near 
them,  where  persons  are  in  the  habit  of  passing ;  and  may,  where 
this  is  consistent  with  the  general  and  special  legislation  applicable  to 
the  municipality,  establish  y£re  limits,  and  prevent  erection  therein 
of  wooden  huHdings? 

^  Williams  v.  Augasta  City  Council,  4  tract  to  build  was  made  before  tihe  paange 

Oa.    609   (1848);    Frederick  v,    Augugta  of  the  ordinance.     In  Pye  v.  Peterson,  45 

City  Council,  5  Ga.  561,  where  the  charter  Tex.  812  (1876) ;  s.  c.  28  Am.  Rep.  608, 

of  Augusta  is  more  fully  given.  the  conclusion  was  reached  in  yiew  of  the 

In  Cali/omiti  it  has  been  held  that,  legislation  of  the  State  that  a  general  grant 

under  such  a  power,  a  municipality  may  of  power  to  a  city  **  to  ordain  such  ordi- 

prohibit  the  carrying  on  of   a  laundry  nances,  not  inconsistent  with  the  laws  of 

within  the  city  limits  in  any  building  not  the  State,  as  shall  be  needful  for  the  goTen- 

constructed  of  brick  or  stone.     Matter  of  ment,  interests,  welfare,  and  good  order  of 

Yick  Wo,  68  Cal.  294  ;  and  in  Missouri  a  the  corporation,"  did  not  authorize  the 

city  may,  under  the  general  welfare  clause,  city  to  establish  fire  limits  and  to  pieveDt 

prohibit  cruelty  to  animals,     St.  Louis  v.  the  erection  of  wooden  buildings  witfaii 

Schoenbusch,  95  Mo.  618  (1888).  such  limits.    The  text  is  referred  to,  tnd 

'  City  Council  o.  El  ford,  1  McMullan,  it  is  admitted  that  it  is  supported  by  Wad* 

(S.  C),  Law,  234  (1841);  Brady  v.  N.  W.  leigh  v.  Gilman,  and,  on  the  other  hand. 

Insurance  Co.,  11  Mich.   425  ;  Douglass  the  Mayor  of  Hudson  v.  Thome  is  cos- 

V,  Commonwealth,  2  Rawle  (Pa.),  262 ;  aidered  as  opposed  to  it.      Of  course  the 

Wadleigh  v.  Gilman,  12  Me.  403 ;  Van-  question  in  each  case  must  be  decided  in 

derbilt  v.  Adams,  7  Cow.  (N.  Y.)  349,  852,  yiew  of  all  the  legislation  of  the  SUte 

ptr  Woodruf,  J.,  arguendo,     Charleston  bearing  upon  it.     The  text  in  this  editioD 

V.  Reed,   27  W.  Ya.  681,  quoting  text ;  has  been  slightly  modified.     The  preTea* 

King  V,  Davenport,  98  111.  305 ;  Baum-  tion  of  fires  in  towns  and  citiea  i»  peeo* 

gartner  v.  Hasty,  100  Ind.  575  ;  Elingler  liarly  a  matter  for  local  regulation,  and  ti 

V.  Bickel,  117  Pa.  St.  326;  Knoxville  v.  uniyersally  so  r^;arded.     Anie^  aecs.  141* 

Bird,  12  Lea,  121 ;  holding  also  that  the  148.     It  belongs  to  the  ordinaiy  polic* 

exercise  of  this  power  does  not  '*  impair  powers  of  a  city;  and  unless  such  a  cooiw 

the  obligation  of  a  contract,"  where  a  con-  is  inconsistent  with  the  legislation  of  tta 


§406 


ordinances:  pubug  safety;  hoistways. 
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§  406  (339).   PubUo   Safety ;   Hoistways.  —  Under  authority  to 
make  police  regulations,  or  to  pass  by-laws  for  the  good  rule  and 


State  touching  the  subject  (as  Mr.  Jus- 
tice OctUd  shows  it  to  haye  been  in  Texas)^ 
it  seems  to  us  to  be  presumptively  author- 
ized by  a  general  grant  of  power  to  provide 
for  the  safety  and  welfare  of  the  in* 
habitants. 

A  power  to  establish  fire  limits  should 
he  sirietly  construed  in  favor  of  the  owners 
of  buildings  which  are  subject  to  be  re- 
moved. LouisviUe  v.  Webster,  108  IlL 
414. 

An  ordinance  establishing  fire  limits  is 
not  in  violation  of  the  Fourteenth  Amende 
ment  to  the  United  States  Constitution  ; 
nor  is  it  oppressive,  unreasonable,  or 
special  in  its  operation ;  it  is  not  an  un- 
warrantable delegation  of  power  to  muni- 
cipal officers.  Ex  parte  Fiske,  72  Cal. 
125.  An  ordinance  prohibiting  the  erec- 
tion of  wooden  buildings  within  prescribed 
limits  does  not  violate  either  the  Consti- 
tution of  Pennsylvania  or  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  Sutes.  Klingler  v.  Bickel,  117 
Pa.  St.  826.  In  an  action  of  trespass  the 
officers  of  a  city  may  justify  the  demolition 
of  a  wooden  building  in  course  of  construc- 
tion in  violktion  of  the  ordinance.  Ibid.^ 
distingiushing  Fields  r.  Stokley,  99  Pa. 
St  806. 

A  court  of  equity  trill  not  enjoin  the 
erection  of  a  tooifden  building  within  the 
fire  limits  although  such  erection  is  for- 
bidden by  ordinance.  St.  Johns  (village 
of)  V.  McFarUn,  88  Mich.  72  (1875);  8.  c. 
80  Am.  Rep.  671.  Marston,  J.  says  :  ''  A 
court  of  chancery  has  no  jurisdiction  to 
restrain  the  threatened  violation  of  a 
village  ordinance,  unless  the  act  threat- 
ened to  be  done,  if  carried  out,  wiU  be  a 
nuisance.  ...  If  a  proper  ordinance  was 
framed  with  an  appropriate  penalty,  we 
think  the  remedy  at  law  would  be  found 
adequate."  Compare  City  Council  v. 
Louisville  ftc.  R.  R.  Co.  (Ala.),  4  Southern 
Bep.  626 ;  see  Forcheimer  v.  Port  of 
HobUe(Ala.|,  A  112. 

Whether  the  municipality  may  resort  to 
equity  to  aid  it  in  enforcing  its  public 
duties :  Equity  will  not  enjoin,  at  the  in- 
stance of  the  municipcdity  itself,  even 
where  the  ordinance  directs  such  a  suit  to 


be  brought  against  any  person  about  to 
erect  a  wooden  building  contrary  to  its 
provisions.  Waupun  v,  Moore,  84  VTis. 
450  (1874);  8.  c.  17  Am.  Rep.  446.  Lyon^ 
J.,  says  that  '*  equity  will  not  lend  its 
aid  to  enforce  by  injunction  the  by-laws 
or  ordinances  of  a  municipal  corporation, 
restraining  an  act,  unless  the  act  is  shown 
to  be  a  nuisance  per  se.  High  on  Injunc. 
sec.  788  ;  Hudson  v.  Thome,  7  Paige,  261 ; 
PhiUips  V.  Allen,  41  Pa.  St.  481." 

In  Massachusetts^  on  the  other  hand, 
a  city  or  town  is  held  entitled  to  main- 
tain a  bill  in  equity  to  prevent  the  carry- 
ing on  of  trades  or  occupations  therein 
which  are  intrinsically  nuisances,  con- 
trary to  the  regulations  which  the  town 
or  city,  by  <lelegated  authority  from  the 
legislature,  is  authorized  to  make.  Win- 
throp  V.  Farrar  (offensive  trade),  11  AUen 
(Mass.),  898.  So  where  a  statute  pro- 
hibited the  use,  in  cities  and  towns  of  a 
specified  size,  of  any  building  not  then  so 
in  use,  for  carrying  on  the  business  of 
"slaughtering  cattle,"  &c.,  without  the 
permission  of  the  municipal  or  town 
authorities,  it  was  held  that  the  act  was 
constitutional  as  an  exercise  of  the  police 
power,  and  that  the  town  or  city  might, 
in  the  corporate  name,  file  a  bill  in  equity 
to  restrain  the  use  of  a  building  therein 
for  the  prohibited  purpose,  where  the 
required  consent  of  the  local  authorities 
had  not  been  obtained.  Watertown  v. 
Mayo,  109  Mass.  305  (1872) ;  8.  a  12  Am. 
Bep.  694.  No  solid  reason,  in  the  au- 
thor's judgment,  exists,  why,  in  proper 
cases,  a  municipal  corporation  may  not 
resort  to  a  court  of  equity  to  aid  it  in 
enforcing  its  public  duties  to  preserve 
the  health  and  property  of  the  inhabi- 
tants ;  and  by  proper  cases  is  meant  those 
which  fall  within  some  recognized  head  of 
equity  jurisdiction.     Ante,  sec.  375,  note. 

In  Connecticut,  where  the  city  charter 
authorized  the  common  council  of  a  city 
to  make  ordinances  to  protect  a  city  from 
fire,  and  to  establish  districts  within 
which  it  should  not  be  lawful  without  a 
license  to  erect,  enlarge,  or  place  any 
wooden  building,  the  council  passed  an 
ordinance  establishing  a  fire  district  and 


474  MUNICIPAL  COBPOBATIONS.  §  406 

government  of  the  corporation,  it  has  the  power  to  require  hoistways 

inside  of  stores  (usually  places  of  public  resort)  to  be  enclosed  by  a 

forbidding  the  erection  or  placing  of  anj         Where  the  ordinance  passed  under  the 

wooden  building  therein,  without  license  authority  above  referred  to  provided  that 

given  by  the  board  of  aldermen,  declaring  no    person    shall    build  or  enlaige   any 

that  such  building  should  be  deemed  a  building  within  the  fire  limits,  withont  a 

common    nuisance,    and    making  it  the  license  first  issued  by  the  fire  marshal, 

duty  of  certain  officers  after  reasonable  iov  wYnaYi  a  lieenx  fee  of  fifty  cents  yi%s  it- 

notice,  to  abate  it ;  and  it  was  held  that  quired  to  be  paid,  it  was  held  that  the 

the  ordinance  was  fully  authorized  by  the  license  fee  thus  required  was  not  a  rere- 

charter  and    was    reasonable.      Hine    v.  nue  tax,  in  any  proper  sense,  but  rather  a 

New  Haven,  40  Conn.  478  (1873).     In  the  reasonable    sum   collected  of   the    party 

case  of  a  building  erected  without  license  interested  for  the  purpose  of  defraying  in 

within  the  fire  limits  of  a  city  in  violation  part  the  expense  of  issuing  and  recording 

of  such  an  ordinance,  it  is  not  sufficient  the  license,  and  that  the  power  to  require 

reason  for  the  interference  of  a  court  of  such  a  fee  was  conferred  by  the  charter 

equity  by  inj,unction,  at  the  instance  of  the  by  intendment,  as  convenient,  if  not  essen- 

owner,  that  he  had  obtained  the  consent  tial  to  full  enjoyment  of  the  powers  ex* 

individually  of  a  majority  of  the  alder-  pressly  granted.     Welch  v,  Hotchkisi^  89 

men,   notice  being  given   him  that  the  Conn.  140  (1872). 

board  when  in  session   might  refuse  its         As  to  licmaefeet  see  ante,  sees,  857, 358 ; 

assent,  as  it  afterwards  did ;  nor  that  he  Kinsley  v.  Chicago,  124  111.  859  (1888), 

had,  after  placing  the  building,  covered  holding  that  a  license  fee  may  be  exacted 

it  with  a  sheathing  of  iron  and  tinned  the  under  a  mere  power  to  regulate  a  calling 

roof,   before  proceedings  were  instituted  or  business  without  express  power  of  taxi- 

against  him,  and  had  by  further  work  tion.     Such  a  fee  is  not  illegal  for  being 

upon  it  during  the  pendency  of  the  pro-  in  excess  of  the  necessary  or  probable  ex- 

ceedings  made  it  substantially  fire-proof,  pense  of  issuing  the  license  and  inspecting 

The  city  authorities  were  considered  by  the  business.     In  Chicago  v.  Phoenix  Ins. 

the  court  to  be  the  proper  judges  as  to  Co.,  126  111.  276  (1888),  it  wa#  held  that 

how  far  these  facts   should  afiect  their  an  ordinance  prohibiting  foreign    insor^ 

action.     The  court  expressed  the  further  ance  companies  from  doing  business  in.  a 

view  that  the  prompt  enforcement  of  an  city,  without  taking  out  a  license  whith 

ordinance    establishing    fire    limits  in  a  called  for  the  payment  of  two  per  cent  of 

city  is  important  to  the  public  safety,  their  gross  receipts  from  business  done  in 

and  a  court  of  equity  ought  not  to  inter-  the  city,  was  not  sustainable  as  an  exerciae 

fere,  in  a  case  like  that  before  the  court,  of  the  police  power  granted  to  the  city  by 

by  injunction  to  prevent   such  enforce-  its  charter.     New  Orleans  v.  Great  Soath 

ment,  but  leave  the  party  aggrieved  to  Tel.  Co.,  40  La.  An.  41  ;  State  v,  Hilbert 

his  legal  remedy,  if  he  is  entitled  to  any  (license  fees  on  cars),  72  Wis.  184  ;  s.  c. 

remedy.     Nor  was  it  a  reason  for  the  in-  89  North  West.  Bcp.  826.     Potlf  chap,  on 

terference  of  chancery  that  the  building  Taxation. 

erected  in  such  fire  limits  had  become  real         Instance  of  a  want  of  power  to  restrict 

estate,  since  it  had  become  so  by  the  un-  erection  of  wooden  buildings.     Hudson  v. 

lawful  act  of  the  owner,  and  was  such  only  Thome,  7  Paige,  261 ;  Pye  v.  PeteraoD,  4 

in  the  most  ttehnical  sense,  and  the  value  Tex.  812  ;  Alexander  v,  Greenville  T.  C, 

of  the  building  could  be  easily  ascertained  54   Miss.    659  ;  approving  text.      Cities 

and  proved.   lb.   City  enjoined  at  instance  may  constitutionally  be  authorized  to  ytt- 

of  owner  from  such  an  enforcement  of  fire  vent  the  erection  of  ux>oden  buildings  incer- 

limit  ordinance  as  would  violate  the  owner's  tain  portionsthereof.  Respublicar. Dnqoet, 

legal  rights.     City  Council  o.  Louisville  2  Yeates  (Pa.),  498.     In  Wadleigh  r.  Gil* 

&c.  R.  R.  Co.  (Ala.),  4  South  Rep.  626.  man,  #tf;yra,  it  was  decided  that  the  rviMn*i 

Compare  Dunham  v.  New  Britain  (Conn.),  of  a  wooden  building  to  the  prohibited  <ii%« 

11  At.  Rep.  354.  trict,  or  eren  from  one  part  of  the  diaJti\s^ 
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railing,  and  closed  by  a  trap-door  after  business  hours  each  day.  -It 
was  justly  regarded  as  a  reasonable  police  regulation  not  unneces- 
sarily interfering  with  private  rights.^ 

§  407  (340).  Preservation  of  Order.  —  Power  "  to  prevent  dis- 
turbances and  disorderly  assemblages,  and  maintain  the  good  gov- 
ernment of  the  city,"  authorizes  it  to  take  measures  to  preserve  the 
peace  and  to  protect  the  lives  and  property  of  the  citizens,  and  the 
acts  of  the  city  in  procuring  a  loan  of  arms  and  giving  a  bond  for 
their  return  are  valid  and  binding  upon  it.*  Authority  to  preserve 
the  peace  and  quiet  of  the  place  authorizes  an  ordinance  forbidding 

to  another,  was  an  " erection  *' within  the  nance.     Hines  o.  Charlotte   (Mich.),  40 

meaning  of  the  term  **erectionj**  as  used  N.  W.  Rep.  838  ;  post,  chap,  xxiii. 

in  the  ordinance.     "The  mischief,"  says  ^  Mayor,   ftc.   of  New  York   v.  Wil- 

JVuton,  C.  J.,  *'did  not  consist  in  the  act  liams,  15  N.  Y.  502  (1859).     Johnson,  J., 

of  erecting,  but  in  the  continuance  of  the  observes  :  '*  The  danger  is  not  confined  to 

erection.     The  ordinance  did  not  meddle  the  owner  and  ordinary  occupants  of  the 

with  erections  as  they  stood  ;  this  would  building.    The  ordinance,  in  that  respect, 

have  transcended  their  power."    Differ-  stands  on  the  same  footing  as  a  regulation 

ence  between   ''erecting*'  and    "repair-  prohibiting  a  well  or  cistern  in  a  man's 

ing."    Brady  v.  N.  W.  Ins.  Co.,  11  Mich,  yard  unprotected  by  curb  or  cover,  the 

425,  449,  opinion  of  Campbell,  J.;  City  reasonableness    of  which    could    not   be 

Council  0.  Louisville  &c.  R.  Co.  (Ala.),  4  doubted.    In  case  of  fire,  these  openings 

South.  Rep.  626 ;   Carroll  v.  Lynchbui|;.  would   tend    directly  and  powerfully  to 

(Va.),  6  South  East.  Rep.  183;   Brown  allow  the  fire  to  extend  through  all  parts 

V.  Hunn,  27  Conn.  832 ;  Booth  v.  State,  4  of  the  building,  and  if  left  uncovered. 

Conn.  65;  Tuttle  v.  State,  lb,  68;  Stewart  would  also  tend  to  endanger  those  whom 

r.  Commonwealth,  10  Watts  (Pa.),  806.  duty  might  require  to  enter  to  effect  the 

Remedy  against  wrong-doer,   by  private  extinguishment  of  the  fire."    Paige,  J., 

action  in  favor  of  an  acyoining   owner  considered   the   ordinance    the   same  in 

specially  injured  by  a  violation  of  a  stat-  principle    as    fire   laws,   prescribing   the 

ute  in  relation  to  the  erection  of  wooden  height,  thickness  of  walls,  and  materials 

buildings.     Aldrich  v.  Howard,   7  R.  I.  of  buildings  within  the  city. 

199.     See  Index  — Fire,    AnU,  sec.  109.  >  Stote  v,  Buffalo,  2  Hill  (N.  Y.),  484 

A    municipal    corporation    has    inherent  (1842) ;  New  Orleans  v.  Costello,  14  La. 

power,  independent  of  legislative  grant,  to  An.  87.     An  ordinance  against  disorderly 

forbid  the  erection  within  the  densely  built  conduct  has  no  reference  to  a  simple  tres- 

up  parts  of  a  town,  and  compel  the  removal  pass  on  a  vacant  lot,  though  committed 

tlierefrom,  of  buildings  formed  of  combus-  in  an  attempt  to  assert  an  adverse  right 

tible  materials.      Monroe  v.  Hoffman,  29  to  the  property.     Mobile  v.  Barton,    47 

La.  An.  651.     An  ordinance  prohibiting  Ala.  84  (1872).     A  municipal  legislative 

the  erection  or  enlargetnent  of  any  building  body,  empowered  by  law  to  prohibit   or 

except  with  brick  or  stone  ;  that  no  wooden  suppress  practices  against  good  morals  or 

building  should  be  enlarged  without  a  per-  piiblie  decency,  may,  by  ordinance,  ])unish 

mit  from  the  local  authorities,  was  sus-  the  utterance  of  jm^ane/afi^ca^f,  whether 

tained.     McCloskey  v.  Kreling  (Cal.),  18  uttered  frequently  or  only  once  by  the 

Pac.  Rep.  488  (1888).    A  municipality  is  same  person.    The  decision  of  the  council 

nnder  no  implied  or  comm/m-law  liability  that  the  use  of  profane  language  is  against 

in  damages  for  a  loss  caused  by  a  fire  on-  good  morals  will  not  be  judicially  reviewed* 

ginating  in  a  wooden  building  erected  and  Delaney,  In  re,  48  CaL  478  (1872). 
maintained  in  known  violation  of  an  ordi« 
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"all  disorderly  dumting,  dancing,  &c.,  in  the  streets  and   public 
places/'  though  such  conduct  vioktes  no  existing  State  law.^ 

Mode  of  enforcing  Ordinances. 

§  408  (341).  In  England ;  Civil  Actions  and  Complaints.  —  In  the 
old  corporations  in  England,  by-laws  were  usually  made  in  virtue  of 
their  implied  power ;  they  did  not  extend  to  matters  criminal  in 
their  nature,  and  could  only  be  enforced,  unless  by  virtue  of  a  stat-, 
ute  or  valid  custom,  by  fines,  or  pecuniary  penalties,  commonly  for 
a  small  sum,  and  always,  or  almost  always,  in  a  fixed  or  certain 
amount.^  So,  by  the  Municipal  Corporations  Act  of  1835,  the 
council  are  empowered  to  make  such  by-laws  as  to  them  shall  seem 
meet  for  the  good  rule  and  government  of  the  borough,  and  for  the 
prevention  and  suppression  of  all  such  nuisances  as  are  not  punish* 
able  by  act  of  parliament  in  force  in  the  borough,  and  to  appoint 
such^Tie^  as  they  shall  deem  necessary  for  the  prevention  and  sup- 
pression of  such  offences,  with  the  proviso  that  no  fines  shall  exceed 
the  sum  of  five  pounds.'  The  act  provides  that  prosecutions  for  a 
breach  of  by-laws  made  under  it  shall  be  commenced  within  three 
months  after  the  commission  of  the  offence ;  that  the  charge  shall 
be  made  on  oath ;  that  a  summons  shall  issue  and  be  served,  with 
power  to  the  magistrate  to  proceed  without  the  appearance  of  the 
defendant,  or  to  issue  a  warrant  for  his  arrest ;  that  if  convicted,  the 
penalty  shall  be  paid,  either  immediately  or  within  such  period  as 
the  magistrate  shall  think  fit ;  that  it  may  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  and  for  want  of  suf- 
ficient distress  the  offender  may  be  imprisoned  for  a  term  not  ex- 
ceeding one  month ;  the  imprisonment  to  cease  upon  payment  of 
the  sum  due.^  It  is  suggested  that  the  remedy  thus  prescribed  is 
cumulative,  and  will  not  debar  the  corporation  from  availing  itself 


1  Washington  «.  Frank,  1  Jones  (N.  C.) 
Law,  436;  State  v.  Debnam,  98  N.  C. 
712;  State  v,  Cainan,  94  N.  C.  880; 
constrnction  of  ordinance  in  respect  to 
disturbing  public  peace.  —  Charivarij  St. 
Charles  v.  Meyer,  58  Mo.  86.  As  to  what 
regulations  of  this  kind  are  necessary, 
"  much,"  says  the  court,  "must  be  left  to 
the  Judgment  and  discretion"  of  the 
corporate  authorities.  Washington  v, 
Frank,  1  Jones  (N.  C. )  Law,  436 ;  anU^ 
sec.  319;  State  v.  Bill,  18  Ire.  (N.  C. 
Law),  878;  poH,  chap.  ziii.  Ordinance 
prohibiting  the  visiting  of  gambling  houses 


held  Talid.    Lane,  tx  pcuie,  76  CaL  587 ; 
8.  c.  18  Pac  Bep.  677. 

a  Gee  v.  WUden,  Lutw.  1320,  1324 ; 
Wood  V.  Searl,  J.  Bridg.  139 ;  Piper  ff. 
ChappeU,  14  M.  &  W.  624  ;  Rawlinson 
on  Corp.  665,  note.  Posi,  sec.  424  et  ieq. 
See  post,  chapter  on  Honicipftl  Courts 
sects.  426,  427,  482  et  $eq. 

*  5  and  6  Wm.  IV.,  chap.  Ixzri.,  see. 
90.  AnU^  sees.  35,  336,  337,  398 ;  po$t, 
sec.  426. 

*  5  and  6  Wm.  TV.,  chap.  LzxtL,  Mb 
189;  sees.  187-198;  ntpra,  see.  966. 


§  410         ORDINANCES  :  ACTIONS  TO  ENFORCE.  477 

of  the  usual  common-law  mode  of  enforciDg  a  by-law  by  action  of 
debt  or  assumpsit.^  But  the  point  seems  not  to  have  been  yet 
adjudged. 

§  409  (342).  Same  subjaot  —  Aside  from  statutory  regulation, 
the  general  method  of  enforcing  a  by-law  in  England  is,  as  just 
stated,  by  bringing,  in  the  name  of  the  proper  party  or  corporation, 
an  action,  in  the  proper  court,  against  the  person  who  has  violated 
the  by-law,  to  recover  the  penalty  which  it  imposes ;  and  this  action 
may  be  either  debt  or  assumpsit.  By  the  common  law,  assumpsit  may 
be  maintained  for  the  breach  of  any  duty  which  the  defendant  has 
been  legally  liable  to  perform  in  favor  of  the  plaintiff,  the  law  imply- 
ing a  promise  to  perform  the  particular  act,  and  hence  no  principle 
was  violated  in  holding  that  assumpsit  would  lie  to  recover  the  penalty 
of  a  by-law.  As  the  penalty  was  for  a  sum  certain,  and  was  con- 
sidered to  be  in  the  nature  of  liquidated  damages,  an  action  of  debt 
would  also  lie  to  recover  the  amount  of  the  penalty ;  but  where  the 
by-law  itself  provided  that  the  penalty  should  be  recovered  by  debt, 
then  that  form  of  action  alone  could  be  maintained.  But,  aside 
from  statute  authority  or  a  valid  custom,  it  was  not  competent  for 
the  by-law  to  provide  that  its  penalty  should  be  recovered  by  "  dis- 
tress and  sale  "  of  goods,  that  being  contrary  to  the  common  law.' 

§  410  (343).  Same  subjeot.  In  Amexioa.  —  In  this  cowrUry,  the 
courts  hold  that  where  the  mode  of  enforcement  is  prescribed  hy  the 
charter,  that  mode  must  be  pursued  ;*  but  if  the  mode  or  form  of 

1  Rawllnson  on  Corp.    (5th  ed. )  167,  218,  per  NoU,  J.  ;  Brookville  v.  Gagle,  78 

note.     See  Adley  v,  Reeyes,  2  Maale  &  Ind.  117  ;  supra,  sees.  836-846. 
Sel.  61 ;  Bodwic  v.  Feunell,  1  Wils.  238.         >  Weeks  v.  Forman,  1  Harris.  (N.  J.) 

On  the  other  hand,  Mr.  Grant  is  of  opin-  287  (1887) ;  State  v.  Zeigler,  8  Yroom  (32 

ion  that  the  remedy  prescribed   by  the  N.  J.  L. ),  262 ;  Ewbanks  v.  Ashley,  86 

act  is  exclusive,  and  supersedes  the  com-  IlL  177  (1864)  ;  Israel  v.  Jacksonyille,  1 

mon-law   remedy    of   debt  or  assumpsit  Scam.  (2  111.)  290  ;  WUliamson  v.  Com- 

for  the  amount  of  the  fine  or  penalty,  monwealth,   4  B.    Mon.   (Ky.)  146,  151 

Grant  on  Corp.   864 ;   supra,   sees.  887,  (1848).     An  action  may  be  brought  for 

841.  the  fines  and  penalties  incurred  for  the 

<  Wmc.  164-181 ;  1  Saund.  PL  &  Ev.  violation    of  ordinances,  and    it   is  not 

683  ;  2  Wheat  Selw.  1178 ;  2  Chitty  PI.  necessary  that  the  fine  be  assessed  before 

401,  where  form  of  declaration  in  debt  is  the  suit  is  brought.    King  v.  Jacksonville, 

given;  Adley  v.  Beeves,  2  M.  &  S.  60.  2  Scam.  (8  111.)  806.     In  Weeks  v.  Fore- 

The  law  implies  a  promise  on  the  part  of  man,  1  Harris.  (N.  J.)  287  (1887),  it  was 

a  corporator  to  pay  all  penalties  incurred  held  that  although  certain  corporate  offi- 

for  his  violation  of  by-laws ;  and  if  the  cers  were  ex^offieio  justices  of  the  peace 

mode  of  enforcing  such  penalties  is  not  within  the  city,  with  power  to  take  cogni- 

pointed    out,  the   corporation   may   sue  zance  of  violations  of  by-laws,  they  could 

therefor  in  any  competent  court.    Colum-  not  entertain  or  try  actions  of  debt,  to 

bia  V,  Harrison,  2  Mill  Const   (S.  C. )  recover  a  debt  or  penalty  for  a  breach  of 


-  ■'  -^  ■  ^ 


478  MUNICIPAL  CORPORATIONS.  §  410 

action  is  not  prescribed,  then  the  recovery  of  the  penalty  or  fine  for 
the  violation  of  a  valid  municipal  ordinance  may  be  -as  at  common 
law,  by  an  action  of  debt  or  assumpsit,  or  where  these  forms  are  abro- 
gated, by  a  civil  action  in  substance  the  same.^  And  where  such 
an  action  is  brought,  the  proceeding  is  civil  and  not  criminal,  and 
the  rules  of  procedure  in  civil  cases,  unless  otherwise  provided,  are 
applicable  to  it.'  The  penalties  to  ordinances  are  often  fixed  upon 
a  movable  scale ;  and  this  would  appear  to  be  done  under  the  sup- 
position that  they  will  be  enforced,  not  by  a  common-law  action  in 
the  common-law  courts  to  recover  the  amount  of  the  penalty,  but  by 
a  complaint  or  proceeding  before  the  proper  municipal  magistrate, 
who  will,  within  the  prescribed  limits,  determine  the  amount  of  the 
fine  or  penalty  to  be  paid,  by  reference  to  the  circumstances  of  the 
particular  case.' 

an  ordinance,  although  it  was  conceded  ableneas  of  an  ordinance  fixing  a  fine  with- 

that  they  had  jurisdictioh  of  the  quasi  in  the  prescribed  statutory  limit     Hayntt 

criminal  proceeding  founded  upon  a  com-  v.  Cape  May,  50  N.  J.  L.  55 ;  8.  c.  11 

plaint  or  information,  resulting  in  what  is  Cent.  Rep.  578.      If  the  statute  luder 

technically  called  a  conviction ;  but  qticere.  which  the  conriction  takes  place  applies 

Supra^  sees.'  836>853.  the  penalty   with  certainty,   it  is  snffi- 

^  Ewbanks  o.  Ashley,  86  111.  178  (1864);  cient  for  the  justice  to  award  the  penalty 
Israel  v.  Jacksonville,  1  Scam.  (2  111.)  to  be  paid  and  applied  according  to  law. 
290 ;  Coates  v.  Mayor,  7  Cow.  (N.  Y.)  Queen  v.  Barrett,  1  Salk.  388 ;  The 
585,  608  (1827).  Unless  it  is  otherwise  King  v.  Scale,  8  East,  578 ;  The  King  t. 
provided  by  statute  or  charter,  it  is  con-  Thompson,  2  T.  R.  18  ;  The  King  r. 
sidered  that  corporations  have  an  inherent  Hyde,  21  L.  J.  Mag.  Csa,  94  ;  Boothroyd, 
power  to  provide  for  the  recovery  of  a  In  r»,  16  M.  &  W.  1  ;  The  Queen  v.  Crid- 
penalty  by  an  action  of  debt  in  their  own  land,  7  £.  &  B.  858 ;  The  Queen  r.  John- 
courts.  Hesketh  v.  Braddock,  8  Burr,  son,  8  Q.  B.  102  ;  see  also  The  King  v. 
1858;  Barter  v.  Commonwealth,  8  Pa.  Glossop,  4  B.  &  Aid.  616;  Brownv.  Nicbol- 
(Pen.  &W.)  253.  Where  a  city,  by  ordi-  son,  5  C.  B.  n.  s.  468;  Seamen's  Hos- 
nance,  requires  the  taking  out  of  licenses  pital  v.  Liverpool,  4  £x.  180 ;  Wny  f. 
to  carry  on  business,  it  has  no  right  of  Ellis,  1  E.  &  £.  276.  If  there  be  say 
action  for  the  amount  of  such  licenses  be-  material  variance  between  the  conviction 
fore  they  are  taken  out,  but  is  confined  and  the  statute  as  to  the  appropriatioD  of 
to  enforcing  the  penalty  for  doing  business  the  penalty,  the  conviction  will  be  bad. 
without  license.  Santa  Cruz  v,  Santa  Griffith  v.  Harries,  2  M.  &  W.  885 ;  Chad- 
Cruz  R.  B.  Co.,  56  CaL  143;  supra,  sec  dock  v.  Wilbraham  et  al,  5  C.  B.  645; 
841.  Harr.  Mnnic.  Man.  (Canada),  5th  ed.  81 S, 

3  lb.  ;  Municipality  v.  Cutting,  4  La.  814.    A  city  ordinance  prescribing  a  tenu 

An.  835  ;  Lewiston  v.  Proctor,  27  111.  414  of  imprisonment  which  may,  but  does  not 

(1860);  Quincy  v.  Ballance,  80  111.  185;  necessarily  exceed  that  authorized  by  the 

Davenport  v.  Bird,  34  Iowa,  524  (1872) ;  Constitution,  may  be  enforced  within  the 

Williamson  v.  Commonwealth,  4  B.  Mon.  constitutional  limit.     Keokuk  o.  Dressell, 

(Ky.)  146,  151  (1848);  Jenkins  v,  Chey-  47  Iowa,  597.   Ordinance  held  void  becauw 

enne,  1  Wy.  Ter.  287  ;  St.  Louis  t».  Vert,  the  fine  or  penalty  was  uncertain  in  amonnt, 

84  Mo.  204  ;  MUler  v.  O'Reilly,  84  Ind.  the  provision  being  that  the  offender  shonld 

168  ;  Brophy  v,  Perth  Aroboy,  44  N.  J.  L.  be  fined  not  exceeding  five  dollars,  and  ooe 

217,  approving  text.  dollar  for  each  day's  neglect  to  do  a  certain 

*  Ante,  sees.  887,  841.    Court  held  not  act.     SUte  v.  Bice  (N.  C),  2  Soothfast 

to  be  authorized  to  inquire  into  the  reason-  Rep.  180. 
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§  411  (344).  Nature  of  Proceeding  Civil  or  Criminal.  —  Where, 
instead  of  a  civil  action  to  recover  the  pecuniary  fine  or  penalty,  the 
proceeding  is  in  the  nature  of  a  complaint  for  tlu  violation  of  the 
ordinance,  this  has  sometimes  been  considered  to  be  a  criminal  or 
qua^  criminal,  and  not  a  civil,  proceeding.  The  cases  on  this  sub- 
ject are  not  harmonious,  but  the  difference  in  them  depends,  to  a 
large  extent,  upon  the  character  of  the  act  or  offence  charged,  the 
nature  of  the  charter,  and  of  the  legislation  in  the  particular  State 
as  to  the  extent  of  jurisdiction  intended  to  be  conferred  upon  the 
muuicipal  authorities.^  The  Constitution  of  Georgia  declares  that 
"  trial  hyjury,  as  heretofore  used  in  this  State,  shall  remain  invio- 
late." It  was  claimed  that  the  legislature  could  not  constitutionally 
confer  on  the  city  council  the  power  to  pass  an  ordinance  inflicting 
a  fine  for  its  violation,  where  the  guilt  of  a  party  was  to  be  tried  by 
the  council,  without  a  jury.  The  court  held  that  the  objection  was 
not  sound,  observing  that  viokUions  of  ordinan/xs  are  not  criminal 
eases  within  the  meaning  of  the  State  Constitution,  and  "  that,  inas- 
much as  the  right  of  trial  by  jury  existed  in  England,  and  was 
secured  by  Magna  Charta,  and  municipal  corporations  in  that  coun- 
try enforced  their  by-laws  by  pecuniary  penalties  in  a  summary 
manner,  and  the  same  right  being  conferred  upon  similar  corpora- 
tions in  this  State  anterior  to  the  adoption  of  the  Constitution,  and 
constantly  exercised,  *  the  right  of  trial  by  jury,  as  heretofore  used 
in  this  State,'  was  not  violated  by  the  city  council  of  Augusta,  by 
the  imposition  of  the  penalty  for  the  breach  of  the  local  police  regu- 
lations of  that  city."  * 


1  Wayne  County  r.  Detroit,  17  Mich. 
890 ;  People  v.  Detroit,  18  Micb.  445  ; 
Davenport  v.  Bird,  34  Iowa,  524  (1872)  ; 
Charleston  v.  Oliver,  16  S.  C.  47,  which 
was  an  action  for  carrying  on  business 
without  license,  in  which  the  municipal 
court  held  the  defendant  liable  '*for  the 
amount  of  the  license  and  penalty,  and, 
in  default  of  payment,  to  an  imprisonment 
of  thirty  days."  The  court  said  that 
"where,  as  in  this  case,  no  mode  of  en- 
forcement is  prescribed  by  the  charter,  we 
see  no  reason  why  the  mode  pursued  in 
this  case  is  not  sufficient,"  citing  the  text. 
See  chapter  on  Municipal  Courts,  post, 
sec  427,  and  note,  sec.  432  et  seq,,  and 
notes;  supra,  sees.  847,  866,  868,  and 
note. 

*  Williams  v.  Augusta  (gunpowder  or- 
dinance), 4  Ga.  609  (1848),  per  Warner, 
J.,  approving  Low  v.  Coomi'rs  of  Pilotage, 


R.  M.  Charlt.  (Ga.)  316;  Flint  River 
Steamboat  Co.  v.  Foster,  5  Ga.  194 ;  Floyd 
V.  Comm*rs,  jfcc,  14  Ga.  854;  ante,  sec 
432  et  seq,,  and  notes;  Kip  v.  Paterson, 
2  Dutch.  (N.  J.)  298  ;  Keeler  v.  Milledge, 
4  Zab.  (24  N.  J.  L.)  142;  Shafer  v. 
Mumma,  17  Md.  831.  "Summary  con- 
victions for  petty  offences  against  stat- 
utes were  always  sustained,  and  they  were 
never  supposed  to  be  in  conflict  with  the 
common-law  right  to  a  trial  by  jury." 
Per  Strong,  J.,  Byers  v.  Commonwealth, 
42  Pa.  St.  89,  94  (1862).  In  the  case 
last  cited,  the  extent  of  the  right  of  jury 
trial  at  common  law  is  learnedly  examined 
by  Mr.  Justice  Strong,  See,  also,  Dun- 
more's  Appeal,  62  Pa.  St  374 ;  Rhines  v, 
Clark,  61  Pa.  St.  96  (1865).  Compare 
Plimpton  V.  Somerset,  83  Yt  288  (1860); 
see  post.  Municipal  Courts,  sec  482  et  seq. 
History  of   Courts  of  Summary  Juris- 


480  MUNICIPAL  cobpobahons.  §  412 

§  412  (345).  Same  subject.  In  Massaohnsetta.  —  On  the  other 
hand,  in  Massachusetts,  prosecutions  for  breaches  of  by-laws  or  ordi- 
nances made  to  enforce  police  r^ulations  are  regarded  as  sultan- 
tially  public  prosecutions,  and  in  such  prosecutions  it  is  competeut, 
though  confessed  not  to  be  very  just,  to  disallow  the  defendant 
costs.  Applying  this  doctrine,  it  is  held  that  a  statute  providing 
that  prosecutions  for  violations  of  city  ordinances  in  the  name  of 
the  State  or  commonwealth  is  not  unconstitutional,  notwithstanding 
the  result  is  that  the  defendant  does  not  recover  costs  on  acquittal^ 

diction  in  England  and  extent  of  their  Similar  observations  in  relation  to  making 
powers  nnder  the  Summary  Jurisdiction  sidewalks,  by  Ford,  J.,  in  Paxson  v.  Sweet, 
Act  of  1879,  see  1  Stephen,  Hist,  of  Crim-  1  J.  S.  Green  (N.  J.),  200  (1832).  So,  in 
inal  Law,  chap.  iv.  A  statute  requiring  New  ffampshire,  a  public  prosecution  for 
security  for  costs,  in  prosecutions  for  an  offence  made  penal  by  a  city  ordinance 
"penal  statutes,"  does  not  embrace  pros-  because  of  its  supposed  evil  consequences 
ecutions  nnder  city  ordinances  which  im-  to  society  —  as,  for  example,  the  offenee 
po»e  penalties  for  their  violation,  such  of  unlawfully  keeping  a  bowling-alley  — 
ordinances  not  being  "statutes"  within  is  considered  to  be  a  criminal,  and  not  a 
the  meaning  of  the  act  Lewiston  v.  civil,  proceeding.  State  v.  Steams,  11 
Proctor,  27  III.  414  (1860);  8.  P.  Quincy  Fost  (81  N.  H.)  106  (1856).  In  AU- 
V,  Ballance,  80  111.  185.  Further,  as  to  bama  such  a  prosecution  is  considered 
the  nature  of  the  proceeding  and  kind  of  quasi  criminal,  and  the  defendant  cannot 
process.  Alton  v,  Kirsch,  68  III.  261  testify  in  his  own  behalf  as  he  may  in  a 
(1873);  and  see,  also,  Municipality  v.  civil  action.  Mobile  v,  Jones,  42  Ala. 
Cutting,  4  La.  An.  335;  Ewbanks  v.  630  (1868);  Fink  v.  Milwaukee,  17  Wis. 
Ashley,  36  111.  177  ;  Wayne  County  26  (1863),  is  decided  upon  the  basis  that 
V.  Detroit,  17  Mich.  390 ;  People  r.  De-  a  prosecution  of  a  party  for  the  violation 
troit,  18  Mich.  445,  construing  the  phrase  of  a  city  ordinance,  where  the  penalty  is  a 
"penal  laws,"  as  used  in  the  Michigan  fine,  is  a  criminal  prosecution  to  which 
Constitution.  Phrase  "municipal  fine,"  the  Bill  of  Rights  applies,  which  declares 
in  the  Constitution  of  California,  con-  that  "in  all  criminal  prosecutions,  the 
strued.  People  v.  Johnson,  30  Cal.  98  accused  shall  be  entitled  to  demand  the 
(1866).  Violations  of  ordinances  impos-  nature  and  cause  of  the  accusation  against 
ing  fines  and  penalties  are  in  the  nature  him."  But  a  princi[)le  so  broad,  it  is  be- 
of  torts,  and  actions  for  such  violations  lieved  by  the  author,  can  hardly  be  main- 
may  be  prosecuted  against  one  or  more  tained  where  the  act  charged  is  not  a  crime 
of  the  offending  parties  ;  they  need  not  all  at  common  law  or  in  its  essential  nature, 
be  joined.  Jacksonville  v.  Holland,  19  See  chapter  on  Municipal  Courts,  potL 
111.  271  (1857).  The  defendant  in  such  In  Indiana  an  action  to  recover  the  pen* 
a  prosecution  cannot  raise  the  question  alty  of  a  by-law,  though  a  warrant  for 
whether  the  charter  of  the  city  is  forfeit-  the  arrest  of  the  defendant  be  issued  and 
ed.  Whalin  v.  Macomb,  76  III.  49  (1874).  served,  is  considered  to  be  a  civil  suit,  and 
1  Goddard,  In  re,  16  Pick.  (Mass.)  504  governed  by  the  rules  of  practice  in  such 
(1835);  Commonwealth  v.  Worcester,  3  suits.  Goshen  v.  Crozton,  84  Ind.  289 
Pick.  (Mass.)  462.     "  If,"  says  Chief  Jus-  (1870),  and  notes. 

tice  S^iaw,  in  the  case  first  cited,  "the         In   Emporia  o.  Volmer,  12  Kan.  622 

prosecution  were  to  enforce  a  private  right  (1874),  it  was  decided  that  the  provision 

by  the  city,  there  would  be  weight  in  the  of  the  Constitution,  that  «U  prosecatious 

objection,  and  it  would  stand  on  different  shall  be  in  the  name  of  the  State,  did  not 

grounds."    16  Pick.  508;  see  Common-  include  prosecutions  by  a  manidpalit)' in 

wealth  V,  Gay,  5  Pick.  (Mass.)  44  ;  Com-  its  own  courts  for  a  violation  of  its  ordi* 

monwealth  v,  Fahay,  5  Cush.  (Mass.)  408.  nances,  and  that  sach  proaecutioiis  m^t 


§  418  ORDINANCES  :    MODE  OF  PLEADING.  481 

§  413  (346).  Mode  of  pleading  Ordinanoes.  —  The  courts,  unless 
they  are  the  courts  of  the  muuicipality,  do  not  jvdidally  notice  the  ordi- 
nances of  a  municipal  corporation,  unless  directed  by  charter  or  statute 
to  do  so.^  Therefore,  such  ordinances,  when  sought  to  be  enforced  by 
action,  or  when  set  up  by  the  defendant  as  a  protection,  should  be 
set  out  or  stated  in  substance  in  the  pleading.  It  has  been  some- 
times decided  that  it  is  not  sufficient  that  they  be  referred  to  gener- 
ally by  the  title  or  section.  It  is,  however,  believed  to  be  sufficient, 
in  tho  absence  of  special  legislative  provision  prescribing  the  manner 
of  pleading,  to  set  forth  the  legal  substance  of  that  part  of  the  ordi- 
nance alleged  to  have  been  violated,  it  being  advisable,  for  purposes 
of  identification,  to  refer  also  to  the  title,  date,  and  section.  The 
liberal  rules  of  pleading  and  practice  which  characterize  modem 
judicial  proceedings  should  extend  to,  and  doubtless  would  be  held 
to  embrace,  suits  and  prosecutions  to  enforce  the  by-laws  or  ordinances 
of  municipal  corporations.^ 

be  in  the  name  of  the  municipality.     But  noz*8  Case,  1  Vent.  196  ;  Barber  Surgeons 

in   Neitzel    v.   Concordia,    14    Kan.   446  v,  Pelson,  2  Lev.  252  ;  N orris  v.  Staps, 

(1S75),  it  was  held,  without  professing  to  Hob.  211.    In  Conboy  v.   Iowa  City,  2 

overrule  the  previous  decision,  that  a  pros-  Iowa,  90,  it  was  held  that  the  mayor,  on 

ecution  in  a  municipal  court,  under  a  city  whom  was  conferred  exclusive  jurisdic- 

ordinance,  for  a  matter  made  penal  by  tion  of  the  violation  of  the  ordinances  of 

the  laws  of  the  State  or  because  of  its  evil  the  city,  was  authorized  to  take  judicial 

consequences,  was  a  criminal  proceeding,  notice,  ex  officio,  of  the  city  ordinances. 

Whether  the  rule  would  be  the  same  if  The  provision  of  a  city  charter  that  its 

the  prosecution  was  to  enforce  a  private  published  and  printed  ordinances  shaU  be 

right  of  the  city,  the  court  left  open  for  received  in  evidence  in  all  courts  without 

farther  consideration.    JnU,   sees.    866-  proof  does  not  dispense  with  the  neces- 

869 ;  post,  sees.  429,  482.  sity  of  making  them  part  of  the  record  in 

1  See  ante,  sec  83.     Elizabethtown  v.  order  to  bring  them  to  the  knowledge  of 

Leffler,  28  IlL  90;  Mooney  v,  Kennett,  19  an  appellate  court.     Cox  v,  SL  Louis,  11 

Mo.  551  (1854);  New  Orleans  v.  Boudro,  14  Mo.  481  (1848);  New  Orleans  v,  Boudro^ 

La.  An.  803  (1859) ;  Harker  v.  Mayor,  17  14  La.  An.  308  (1859). 
Wend.  (N.  Y.)  199  (1837)  ;  Case  v.  Mo-         «  Harker   v.  New   York,    17    Wend. 

bUe,  80  Ala.  538  (1857);  People  ».  Mayor,  (N.  Y.)  199  (1887).    Text  cited,  Emporia 

Ac.  of  New  York,  7  How.  Pr.  R.  (N.  Y.)  v,  Volmer,  12  Kan.  622,  628  (1874).     See 

81  (1851);  Cox  v.  St.  Louis,  11  Mo.  481  Stokes  v.  Corporation  of  New  York,   14 

(1848);   Garvin  v.  Wells,  8  Iowa,  286;  Wend.  (N.  Y.)  87;  Mooney  v.  Kennett, 

Goodrich  V.  Brown,  80  Iowa,  291  (1870);  19  Mo.  551  (1854) ;  Austin  v.  Walton,  68 

Austin  r.  Walton,  68  Tex.  507  ;  Wheeling  Tex.  607 ;  anU,  sec.  856,  note.    In  justify- 

V.  Black,  25  W.  Ya.  266  ;  People  v.  Bu-  ing;  the  defendant  must  set  out  in  his  plea 

chanan,  1  Idaho,  681.     In  England,  when  or  answer  the  ordinance,  or  so  much  thereof 

an  action  on  a  by-law  found^  on  a  cus-  as  will  show  on  what  the  defence  rests, 

torn  is  brought  in  a  eo^trt  of  the  muniei-  Ih. ;  Keeler  v,  Milledge,  4  Zabr.  (24  N.  J. 

palUy  the  court  will  take  judicial  notice  L.)  142  (1857).     It  is  sufficient  to  set  out 

of  it,  bat  in  an  action  in  the  Superior  the  substance  of  that  part  of  the  ordinance 

CourtB  the  custom  and  the  by-law  must  which  has  been  violated,  with  a  reference 

be  set  out,  for  these  courts  will  not  take  to  the  title,  date,  and  section.    lb,     Ap- 

notice  of  them.     Willc  166,  pi.  403  ;  lb.  proved,  Kip  v.  Paterson,  2  Dutch.  (N.  J.) 

17S,  pi.  428 ;  lb,  178,   pi.   425 ;  Brad-  298.    Regularly,  the  by-law  or  its  sub- 
VOL.  I.  —  81 
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§  414  (347).  Requisites  of  Complaints.  —  Under  a  charter  au- 
thorizing "complaint"  to  be  made  of  the  violation  of  ordinances, but 
not  prescribing  the  mode  or  requisites,  a  complaint  is  not  in  Uie 
nature  of  an  information  by  a  common  informer,  and  the  same 
strictness  is  not  required  as  in  an  information  or  indictment  "  It 
is  sufficient  if  it  sets  out  with  clearness  the  offence  charged,  and  the 
substance  of  that  part  of  the  ordinance  which  has  been  violated, 
with  a  reference  to  the  title,  date,  or  section."  ^ 

stance  ahoold  be  set  forth.  Case  v.  Mo-  alleged  to  be  violated,  bat  refers  ooljto 
bile,  80  Ala.  588  (1857);  Charleston  v.  the  number  of  the  section,  the  validi^  of 
Chur,  2  Bailey  (S.  C),  164.  By-law  the  ordinance  was  presumed.  Fnnkfoitf. 
need  not  be  pleaded  in  full;  complaint  is  Aughe  (Ind.),  15  N.  E.  Rep.  808.  Is 
sufficient  if  it  refers  to  the  ordinance  and  North  Carnlina^  it  is  held  not  to  be  neoes- 
alleges  facts  showing  a  violation  thereof,  sary  to  set  forth  an  ordinance  aUeged  to 
Lane,  Ex  parte,  76  CaL  587  ;  s.  c.  18  Pac.  have  been  violated ;  it  is  sufficient  to  refer 
Rep.  677;  infra,  sec  Hi,  note.  Defective  to  it  by  indicia,  pointing  it  out  with  res- 
pleading  of  an  ordinance  held  to  be  waived  sonable  certainty.  State  v.  Cainan,  94 
by  a  plea  of  not  guilty  and  going  to  trial  N.  C.  880.  Unless  required  by  law  or 
on  the  merits.  State  v.  Welch,  21  Minn,  ordinance  a  complaint,  tui  under  oott, 
22.  In  England,  the  by-law  itself  must  will  not  necessarily  idtiate  the  proeecd- 
be  fully  set  out  in  an  action  of  debt  upon  ings  if  the  magistnte  has  jurisdiction  of 
it,  and  not  by  way  of  recital ;  but  in  as*  the  subject.  Alton  v,  Kirsch,  68  IlL  861 
tumpeU  upon  the  same  by-law,  latitude  is  (1873).  Several  breaches  of  an  ordi- 
allowed.  Willcock,  178,  pi.  425.  But  in  nance  may  be  sued  for  in  one  suit,  if  the 
this  country  it  is  said  that  "  it  is  not  ne-  judgment  does  not  exceed  the  amount  of 
cessary  to  hold  to  the  strictness  anciently  the  magistrate's  jurisdiction.  Hensoldtv. 
required."  Keeler  v.  MUledge,  4  Zabr.  Petersbuifr,  68  111.  Ill  (1872).  Where  t 
(24  N.  J.  L.)  142.  In  Miseouri  by  stat-  charter  provides  that  *'a  warrant  thiU 
ute,  fines  and  penalties  accruing  to  any  issue  in  favor  of  a  city  .  .  .  forarioU* 
town  may  be  recovered  by  civil  action  ;  tion  of  any  ordinance  when,  Ac,  or  upon 
but  the  complaint,  while  it  need  not  con-  affirmation  by  the  dty  attorney,  then  ii 
tain  all  the  requisites  of  an  indictment,  no  authority  for  a  deputy  city  attorney 
must  specify  the  offence  with  reasonable  to  swear  to  a  complaint ;  power  thus 
certainty.  St.  Louis  v.  Smith,  10  Mo.  provided  must  be  exercised  by  the  dty 
488.  This  is  the  true  rule.  Hence  a  attorney  in  person."  Kansas  City  v.  Flaa- 
complaint  chai^ng  only  that   **  the  de-  agan,  69  Mo.  22. 

fendant  committed  an  offence  [naming  it]  ^  Eeeler  v.  Milledge,  4  Zabr.  (24  N.  J. 

contrary  to  an  ordinance  of  the  town"  is  L.)  142  (1857).     Approved,  Kipr.  Pater 

insufficient.      Memphis  v.   O'Connor,    58  son,  2  Dutch.  (N.J.)  298;  Ci^  Coaneil 

Mo.  468  (1878).    So  a  charge  that  "  the  de-  v.  Seeba,  4  Strob.  (S.  C. )  Law,  819  ;  CoD- 

fcndant  knowingly  associated  with  thieves  monwealth  v.  Bean»  Thach.  (Mass.  dim. 

previous  to  August  21,  1871,"  is  too  vague,  Cas.)  85.     Compare  Fink  v.  Milwaukee^ 

no  place  being  named  and  the  names  of  17  Wis.  26  (1868) ;    see,  also,  ConuDon- 

the  thieves  not  being  given.     St  Louis  v.  wealth  v.  Bean,  14  Gray  (Mass.), 52 ;  Deitx 

Fitz,   53  Mo.  582   (1873).     In  Indiana,  v.  City,  1   Col.  323 ;  Napman  o.  PMpK 

before  the  act  of  1867,  it  was  necessary  to  19  Mich.  852  (1869);  Goshen  v.  Croxton, 

file  with  the  complaint  a  copy  of  the  ordi-  84  Ind.  239  (1870) ;  Frankfort  v.  Aii|^ 

nance  or  section  thereof  alleged  to  have  (Ind.),  15  N.  E.  Rep.  802;  Whitson  t. 

been  violated.     Green  v.  Indianapolis,  25  Franklin,  84  Ind.  892  (1870) ;  State  t. 

Ind.  490;  Whitson  v.  Franklin,  34  Ind.  392  Caiuan,  94  N.  C.  880  ;  Nodine  r.  UnioB, 

(1870).       On  demurrer   to  a  complaint  13  Oreg.  587.    Where  the  process  did  not 

which  does  not  set   out  the    ordinance  state  what  ordinance  had  been  violated, 
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§  415  (348).  Same  subjeot.  — In  an  action  or  proceeding  to  re- 
cover a  penalty  for  the  violation  of  a  by-law  or  ordinance  of  a  cor- 
poration, the  declarcUian  or  complaint  should  state  facts  which  make 
the  liability  of  the  defendant  distinctly  to  appear.^    And  regularly, 

nor  the  time  or  manner,  the  proceedings  person  is  deprived  of  his  liberty  without 
were  held  defective.  State  v.  Trenton,  7  due  process  of  law,  and  because  his  right 
Yroom  (86  N.  J.  L.),  283;  Henderson-  to  trial  by  jury  is  invaded.  The  court  dis- 
Tille  V.  KcKinn,  82  N.  C.  532.  The  com-  tinguish  between  an  arrest  of  this  kind 
plaint  need  not  state  the  number  of  the  and  where  the  purpose  of  the  arrest  is  pre- 
aection  violated.  Meyer  v.  Bridgeton,  liminary  to  and  contemplates  a  judicial  ex- 
8  Yroom  (37N.  J.L.)  160.  The  ordinance  aniination.  Judson  v.  Reardon,  16  Minn, 
need  not  be  recited  in  full.  Emporia  v.  481(1871).  Under  the  charter  of  Newark 
Yolmer,  12  Kan.  622  (1874) ;  Goldthwaite  a  violator  of  an  ordinance  of  that  city  can- 
V.  Montgomery,  50  Ala.  486  (1874) ;  St  not,  without  his  consent,  be  brought  into 
Louis  V.  Smith,  10  Mo.  438.  Supra,  sec.  court  for  trial,  unless  by  a  warrant  or 
413,  and  note.  An  allegation  in  a  plead-  summons.  Newark  v.  Murphy,  40  N.  J. 
ing  that  an  ordinance  was  duly  passed  L.  145 ;  ante,  sees.  210,  211 ;  Mitchell  v. 
held  to  imply,  by  necessity,  that  all  Lemon,  34  Md.  176  (1870);  Butolph  v. 
essential  antecedents  for  its  legal  enact-  Blust,  5  Lansing  (N.  Y.),  84  (1871).  Ke- 
ment  had  been  observed.  Becker  v.  Wash-  quisites  of  vxirranta  for  the  violation  of 
ington,  94  Mo.  375  (1888).  By  statute,  municipal  ordinances.  White  v.  Wash- 
prosecutions  for  the  violations  of  the  ington,  2  Cranch  Cir.  C.  337.  Other 
ordinances  of  Boston  may  be  prosecuted  cases :  lb.  356  ;  lb,  459 ;  4  Cranch 
in  the  name  of  the  commonwealth ;  and  Cir.  C.  103  ;  lb,  582 ;  Prells  v.  Mc- 
it  is  decided  that  in  a  complaint  for  Donald,  7  Kan.  426  (1871).  A  penalty 
such  a  violation  it  is  not  sufficient  that  it  cannot  be  imposed  without  notice.  Alex- 
concludes  ''against  the  form  of  the  by-  andriav.  Bethlehem,  5  Dutch.  (N.J.)  375, 
laws  of  the  said  city,"  but  it  must  con-  377.  Sufficiency  of  7U)ltee  to  the  accused 
elude  also  against  the  form  of  the  statute,  under  special  charter  provisions,  Keeler  r. 
Commonwealth  v.  Gay,  5  Pick.  (Mass.)  Milledge,  4  Zabr.  (24  N.  J.  L.)  142.  Rs- 
44  (1827) ;  Commonwealth  v.  Worcester,  sentials  of  tummary  eormetiom.  Com- 
8  Pick.  (Mass.)  462  (1826).  Compkint  monwealth  v,  Borden,  61  Pa.  St.  272. 
must  be  in  the  name  of  the  treasurer  of  the  ^  Saund.  PL  4b  £v.  324  ;  Comyns  Dig. 
city  or  town,  and  not  in  that  of  the  com-  tit  Pleadtr  (2  W.  11)  ;  Feltmakers  v. 
monwealth,  for  violation  of  health  ordi-  Davis,  1  Bos.  k  Pul.  98 ;  Piper  v.  C\\B\y- 
oances,  since  the  statute  of  1849.  Ch.  pell,  14  M.  4b  W.  623  ;  Case  v.  Mobile,  30 
ccxi.  sec.  7  ;  Commonwealth  v,  Fahey,  5  Ala.  538  (1857);  Ckmtes  v.  Mayor,  7  Cow. 
Cush.  (Mass.)  408  (1850).  Policemen,  (N.  Y.)  585,  608  (1827),  where  the  sub- 
marshals,  and  other  officers  of  a  municipal  stance  of  a  declaration  in  debt  is  given  ; 
corporation,  where  such  a  course  is  not  re-  Charleston  o.  Chur,  2  Bailt^  (S.  C),  164; 
pugnant  to  the  Constitution  or  general,  law  Krickle  v.  Commonwealth,  1  B.  Mon. 
of  the  State,  may  be  empowered  by  an  (Ky.)  361  (1841).  Pleader  need  not  neg- 
ordlnance  to  arrest  offenden  wUhout  %oar»  ative  exception  in  a  proviso  to  the  (,'n- 
tyctU,  for  breaches  of  ordinances  committed  acting  clause  of  an  ordinance  or  in  a  sub- 
in  their  presence.  Bryan  v.  Bates,  15  DL  sequent  section,  this  being  a  matter  of 
87  ;  Main  v.  McCarty,  15  HI.  442  ;  State  defence.  Lynch  p.  People,  16  Mich.  472 
p.  Lafferty,  5  Barring.  (Del.)  491.  AnU,  (1868).  See  Rolierson  v.  Lambertvil^^  9 
sees.  210,  211.  A  city  ordinance  provid-  Yroom  (38  N.  J.  L),  69  ;  McOear  v. 
ing  that  any  person  who  shall  refuse  to  Bridgeton,  4  Yroom  (33  N.  J.  L.),  213 ; 
obey  an  order  at  a  fire  given  by  any  officer  Farwell  v.  Smith,  1  Harr.  CN.  i.)  133. 
duly  authorized,  "may  be  arrested  and  The  conviction  must  be  for  the  same  of- 
detained  in  custody  wKtil  the  fre  is  extin^  fence  for  which  the  defendant  in  pruMcuted. 
piiMhed,"  is  tmoonstitatioDAl,  because  the  Columbus  p.  Arnold,  80  Ga.  517. 
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as  before  stated,  the  by-law  should  be  set  forth  or  its  substance 
stated,  as  well  as  the  breach  and  the  plaintiff's  right  to  sue  for 
the  penalty.  But  where  the  charter  or  organic  act  of  the  corpora- 
tion will  be  judicially  noticed,  it  cannot  be  necessary  to  set  out, 
as  it  has  been  held  to  be  in  England,  the  authority  of  the  corporation 
to  make  the  by-law.^ 

§  416  (349).  Action  in  Corporate  Name;  Prescribed  Method  to  ba 
strictly  followed ;  Demand ;  Notice.  —  Where  the  penalty  is  given 
in  general  terms,  it  is  understood  to  be  to  the  use  of  the  corporation, 
and  the  action  or  prosecution  must  be  by  and  in  the  name  of  the 
corporation.^  In  England,  it  was  the  practice,  in  many  cases,  to  ap- 
point in  the  by-law  the  penalty  to  be  sued  for-  in  the  name  of  the 
chamberlain,  treasurer,  or  some  other  officer  of  the  corporation ;  and 
though  the  power  of  thus  suing  for  the  penalty  could  not  be 
given  to  a  mere  stranger,  yet  it  was  not  absolutely  necessaiy  that 
the  penalty  should  be  given  to  the  corporation,  but  it  might  be 
given  to  the  informer.*  Whenever  the  mode  of  enforcing  obedi- 
ence to  a  by-law  is  prescribed  by  such  by-law,  that  mode  must  be 
strictly  pursued,  and  the  plaintiff  (where  the  rules  of  commoo- 
law  pleading  prevail)  must  be  the  party  to  whom  the  penalty  is 
given.  Where  it  is  given  to  the  chamberlain  for  the  use  of  the 
corporation,  the  action  must  be  in  tte  name  of  the  chamberlain,  and 
not  in  that  of  the  corporation.  And  when  the  chamberlain  may 
sue,  he  need  not  set  out  his  election  or  appointment,  but  may  aver 
generally  that  he  is  chamberlain,  and  set  forth  his  right  to  sue  and 
to  recover.^  Unless  the  ordinance  show  that  it  was  intended  that  no 
action  for  a  penalty  should  lie  without  a  previous  demand,  it  is  not 
necessary  to  aver  one.^  Not  is  it  necessary  to  aver  that  the  de- 
fendant had  notice  of  the  ordinance,  for  this  is  condosively  pre- 
sumed with  respect. to  all  on  whom  it  is  binding.^ 


1  Nonis  V.  Staps,  Hob.  211. 

«  Bodwic  V.  Fennell,  1  Wila.  288; 
Vintners'  Co.  v.  Passey,  1  Borr.  235; 
Glover,  318 ;  2  Kyd,  167  ;  Graves  v.  Col- 
by, 9  Ad.  &  £L  856  ;  Williamson  v.  Com- 
monwealth, 4  B.  Hon.  (Ey.)  146,  151 
(1843)  ;  ante,  chap.  viiL 

»  Glover,  81 8,  814,316;  Fcltmakere*  Co. 
V.  Davis,  1  B.  &  P.  101;  Bodwic  v,  Fen- 
nell, 1  Wils.  288;  Totteidell  v.  Glazby, 
2  Wils.  266  ;  Hesketh  v.  Braddock,  8 
Borr.  1848 ;  Wood  v.  Searl,  Bridg.  141 ; 
Graves  v.  Colby,  9  Ad.  ft  EL  856. 


^  Harris  v.  Wakeman,  Say.  i54 ;  Ex- 
eter V,  Starre,  2  Show.  159.  Under  con- 
stituent act,  town  treasurer  held  entitled 
to  sue  in  his  own  name  for  penalties 
Watts  V,  Scott,  1  Dev.  (N.  C.)  291;  Coro- 
monwealth  v,  Fahey,  5  Cosh.  (Mass.)  408 
(1860). 

6  Butchers'  Co.  v.  Bullock,  8  Boa.  A  P. 
484,  487. 

*  London  v.  Bemaidiston,  1  Lev.  U; 
James  v.  Putney,  Cro.  Gar.  498. 
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§  417  (350).  Mode  of  Procadnre,  Defences,  Bvidence,  &o.  —  In 
prosecutions  to  enforce  ordinances,  the  ordinary  rules  of  evidence 
apply,  except  so  far  as  specially  modified  by  statute ;  and  it  is  not 
competent  for  a  municipal  corporation,  without  express  authority, 
to  make  or  alter  the  rules  of  evidence  or  of  law.^  It  is,  however, 
competent  for  a  city  to  provide  by  general  ordinance,  after  suit  com- 
menced to  recover  a  penalty  for  acting  without  a  license,  that  the 
granting  of  a  license,  though  by  its  terms  it  takes  effect  from  a  day 
previous  to  the  commission  of  the  offence,  shall  not  (as  might 
otherwise  be  the  case)  release  or  ivaive  the  penalty.^ 

§  418  (351).  Corporate  BziBtence  not  to  be  questioned  in  euoh 
actions.  —  In  proceedings  to  enforce  ordinances,  the  illegality  of  the 
corporate  organization  cannot  be  shown  to  defeat  a  recovery;  in 
such  a  collateral  proceeding,  evidence  that  the  corporation  is  acting 
as  such  is  all  that  is  required.^ 

§  419  (352).   Ratification  of  Illegal  Ordinances  by  Legislatore.  — 

The  legislature  may  ratify  ordinances  not  otherwise  binding;  and 
offenders  should  thereafter  be  prosecuted  under  the  ordinances,  and 
not  under  the  validating  act.^ 

1  City   Council  v.   Dunn,   1  McCord  what  its  officers  had  done,  will  work  an 

(S.  C.)>  338  ;  Fitch  v.  Pinckard,  4  Scam,  estoppel.    Martel  r.  East  St.  Louis,  94  IIL 

(5  111.)  78.    The  defendant's  admission  of  67  ;  Roby  v.  Chicago,  64  IIL  447  ;  Chi- 

a  violation  of  an  ordinance  is  competent  cago,  R.  I.  &  P.   R.  Co.   v,  Joliet,   79 

evidence.    Columbia  r.  Harrison,  2  Const  111.  89  ;  Logan  County  v,  Lincoln,  81  IIL 

B.  (S.  C.)  218  (1818).  156. 

»  City  Council  v.  Schmidt,   11   Rich.         »  Hamilton  v,  Carthage,   24  111.  22; 

(S.  C.)  Law,  848  ;  City  Council  r.  Corleis,  Mendota  v.  Thompson,  20  IIL  197  ;  Coles 

2  Bailey  (S.  C),  189.    Commented  on  by  County  ».  Allison,  28  DL  437  ;  Decorah 

{/Neall,  J.,  in  City  Council  v,  Feckman,  v,  Gillis,  10  Iowa,  284;  Kettering  v.  Jack- 

8  Rich.  (S.  C.)  Law,  885.     And  see  case  souville,  50  111.  89  ;  Tisdale  v.  Minonk, 

last   cited  as  to  other  circumstances,  in  46  111.  9  (1867);  Hardenbrook  i;.  Ligonier, 

which  it  was  held  that  a  prior  penalty  95  Ind.  70. 

was  not  waived  by  a  subsequent  accept-         *  Truchelut  v.  City  Council,  1  Nott  & 

ance  of  the  amount  of  a  license  for  a  year.  McC.  (S.  C.)  227  (1818) ;  Lenuon  v.  New 

A  license  granted  by  a  (is  fado  officer  York,  55  N.  Y.  861  (1874)  ;  ante,  chap. 

of  a  municipal  corporation  is  valid  ;  if  the  iv.   sec    79,  and  note.    Post,   sec.  544  ; 

city  receives  and  retains  the  money,  it  is  Logansport  v.  Crockett,  64  Ind.  819,  ap- 

estopped  from  maintaining  an  action  for  proving  text.     In  State  v.  Plainfield,  9 

telling  liquor  without  license.     Martel  v.  Yroom  (88  N.  J.  L.),  95,  where  an  ordi- 

East  St  Louis,  94  IIL  67  (1880) ;  8.  c.  21  nance  was  void  for  want  of  proper  notice 

Alb.  L.  J.  195.  to  the  persons  interested,  it  was  held  that 

Any  positive  acts  {infra  vires)  by  muni-  the  error  could  not  be  remedied  by  subse- 

dpal  officers   which  may  have   induced  quent  legislation.    But  see  cases  cited  post, 

the  action  of  the  adverse  party,  and  where  sec.  814,  note.    And  in  New  Jersey  also  it 

it  would   be  inequitable  to  permit   the  has  been  frequently  held  that  the  legisla* 

corporation  to  stultify  itself,  by  retracting  ture  may  validate  informal  or  irregular 
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§  420  (353).  Ordinanoes  to  ba  oomitnied  reasonably.  — ^In  prose- 
cutions or  actions  to  enforce  ordinances,  or  in  considering  the  ques- 
tion of  their  validity,  courts  vnll  give  them  a  reasonable  constrwiion, 
and  will  incline  to  sustain  rather  than  to  overthrow  them; and 
especially  is  this  so  where  the  question  depends  upon  tiieir  being 
reasonable  or  otherwise.  Thus,  if  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the  courts  wiU,  if  possible,  adopi 
the  former.  But  an  ordinance  which  transcends  the  power  vested 
in  the  body  which  passed  it  is  void,  and  may  be  taken  advantage  of 
by  plea  or  answer  to  an  action  to  recover  the  penalty,  or  pther  pro- 
ceedings to  enforce  it.^  Its  validity  may  also  be  tested  in  proper 
cases  by  suits  against  the  corporation  or  its  officers  for  acts  done 
under  it,^  or  by  a  return  to  a  mandamus  where  the  party  justifies  lus 

municipal  action,  when  the  matters  dis-  be  applied  to  the  by-laws  or  ordinances  of 
pensed  with  or  cured  did  not  relate  to  the  municipal  corporations.      It  is  well  re- 
jurisdiction  of  the  courts.    Bei^n  v.  State,  marked  that  "the  by-laws  of  very  few  of 
8   Vroom   (32  N.  J.  L.),   490;  State  v  these  corporations  could  stand  such  a  test 
Union,  4  Vroom  (33  N.  J.  L.),  850  ;  State  They  should  receive  a  reasonable  constmc- 
V.  Newark,  5  Vroom  (84  N.  J.  L.)t  236.  tion,  and  their  terms  must  not  be  strictly 
1  Commonwealth  v,  Robertson,  5  Cash,  scrutinized  for  the  purpose  of  making  than 
(Mass.)  438,  442;    Vintners'  Co.  v.  Pas-  void."    Per  JSustia,  C.  J.,  Municipalitr  p. 
sey,  1  Burr.  289;  Poulters'  Co.  v.  Phillips,  Cutting,  4  La.  An.  885;  Merriam  r.  New 
6  Ring.  N.  C.  314,  828 ;  Taylors  of  Ipe-  Orleans,  14  La.  An.   818 ;  s.  p.  Loze  f. 
wich,  11  Rep.  54  a;  Norris  v.  Staps,  Hob.  Mayor,  &c.,  2  La.  427.     If,  however,  the 
211 ;  Tobacco,   &c.  Co.  v,  Woodrofie,  7  ordinance  is,  in  its  nature,  highly  penal,  it 
B.  &C.  838;  Moir  v,  Munday,  Sayer,  181,  will  and  ought  to  be  construed  strictly, 
185  ;   Rounds  v.  Mumford,  2  R.   I.   154  and  it  must  clearly  embrace  the  offence 
(1852):    The  rules  for  the  construction  of  charged.     Erickle  v.   Commonwealth,  1 
ordinances  are  the  same  as  for  statutes.  B.    Mon.    (Ky.)    261    (1841).      See  also 
Matter  of  Yick  Wo,  68  Cal.  294.     Where  Pacific  v,   Seifert,    79    Mo.    210,  stating 
the  legislature  has  conferred  full  and  ex-  the  rule  in  Mistowri  to  be  that  an  ordi- 
elusive  jurisdiction  on  a  municipal  corpor-  nance  **  in  its  nature  penal  must  be  strktltf 
ation  over  a  certain  subject,  the  acts  of  construed,  and   its  provisions  cannot  be 
the  corporation  will  be  supported  by  every  carried  beyond  its  express   terms."     In 
fair  intendment  and  presumption.     Balti-  State  v.  Paris  By.  Co.,  55  Ter.  76,  the 
more  v.  Clunet,  23  Md.  449  (1865).     The  court,  referring  to  an  ordinance  aatho^ 
title  and  the  body  of  the  ordinance  may  izing  a  railroad  company  to  extend  iti 
be  taken  together  to  give  it  the  necessary  track  to  a  certain  point,  said,  — "There 
certainty  to  sustain  it.       Martindale  v,  is  no  ambiguity  in  the  ordinance  author- 
Palmer,  52  Ind.  411  (1876).     In  view  of  izing  its  explanation  by  parol  evidence  of 
the  inartificial  character  of  town  by-laws,  representations  made  prior  to  its  passtge, 
they  are  especially  entitled  to  a  reasonable  or  of  the  actual  intention  or  understanding 
construction.    Whitlock  v.  Wost,  26  Conn,  of  those  by  whom  it  was  passed,  as  to  the 
406  ;   Willc.    Mun.  Corp.    159,   pi.    882.  precise  point  at  which  the  road  was  to  be 
By-laws  with  penalties  are  not   properly  constructed."    Contemporaneous  construe- 
penal   statutes.      The  penalty  is  in   the  tion  often  of  great  weight  in  interpreting 
nature  of  liquidated  damages,  established  doubtful  provisions.     State  ».  Severance, 
as  such  in  lien  of  damages  which  a  court  49  Mo.  401  (1872) ;  ante,  sec  98,  note; 
would  be  authorized  to  assess.     Therefore  sec.  184,  note. 

the  strict  rules  by  which  the  validity  of         *  Moir  v,   Munday,    Sayer,  181.  1^5. 

penal  statutes  are  to  be  tested  are  not  to  St.  Charles  v.  Meyer,  58  Mo.  86  (1S74) 
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refusal  to  comply  with  the  writ  on  the  groand  that  the  ordinance 
is  invalid,^  or,  as  elsewhere  shown,  in  cases  of  equitable  cognizance, 
by  bill  in  chancery  to  enjoin  proceedings  thereunder. 

§  421  (354).  Ordinanoes  void  in  part  — If  part  of  a  hy-law  be 
void,  another  essential  and  connected  part  of  the  same  by-law  is  also 
void.^  But  it  must  be  essential  and  connected  to  have  this  effect.^ 
Thus,  if  an  ordinance,  or  even  the  same  section  of  an  ordinance,  con- 
tains two  separate  prohibitions  relating  to  different  acts,  with  distinct 
penalties  for  each,  one  of  which  is  valid  and  the  other  void,  the 
ordinance  may  be  enforced  as  to  that  portion  of  it  which  is  valid> 

See  protectiYe  provisions  to  corporate  offi-  (Mass.)  562  (1848);  Fisher  v.  McGirr, 
cers  and  agents  in  Municipal  Corpora-  1  Gray  (Mass.),  1 ;  Warren  v.  Mayor,  &c., 
tions,  Act  5  and  6  Wm.  IV.  chap.  IxxvL  2  Gray  (Mass.),  84  ;  Commonwealth  v. 
sees.  132,  183.  In  the  Canadian  Munici'  Hitchings,  5  Gray  (Mjbss.),  482  ;  Hershoif 
palActf  sec.  332  (Harrison's  Mnnic.  Mam.  v,  Beverly,  45  N.  J.  L.  (16  Vroom)  288. 
5th  ed.  p.  288),  there  is  what  the  author  *  Villavaso  v.  Barthet,  39  La.  An.  247. 
would  suppose  to  be  a  very  useful  pro-  *  Commonwealth  v.  Dow,  10  Met. 
vision  to  test  summarily  the  validity  of  (Mass.)  382  (1845)  ;  Amesbury  v.  Bow- 
by-laws,  to  the  eflfect  that  a  resident  of  a  ditch  M.  F.  Insurance  Co.,  6  Gray,  596  ; 
municipality  or  any  other  person  inter-  Warren  v,  Charlestown,  2  Gray,  84  ; 
ested  in  a  by-law,  order,  or  resolution  Shelton  v.  Mobile  (market  ordinance), 
may,  within  one  year,  apply  to  either  of  SO  Ala.  540  (1857) ;  Rogers  o.  Jones,  1 
the  superior  courts  of  common  law  to  Wend.  (N*.  Y.)  237;  Thomas  v.  Mount 
have  it  quashed,  and  the  court,  after  Vernon,  9  Ohio,  290 ;  1  Stra.  469  ;  Sir  T. 
notice  to  the  corporation,  may  quash  the  Raym.  288,  294  ;  Sayer,  256  ;  1  B.  &  Ad. 
by-law,  order,  or  resolution,  in  whole  or  95  ;  7  Term  B.  549  ;  Staats  v.  Wasbing- 
in  part,  for  illegality ;  and  it  is  further  ton,  45  N.  J.  L.  (16  Vroom)  318;  Piqua 
provided  (sec  388),  that  in  case  anything  v.  Zimmerlin,  85  Ohio  St.  507  ;  State  v. 
has  been  done  under  such  illegal  by-law,  Kantler,  33  Minn.  69.  Where  a  charter 
order,  or  resolution,  which  gives  any  per-  authorized  the  penalty  of  line  and  impris- 
son  a  right  of  action,  no  action  shall  be  onment,  an  ordinance  imposing  in  addition 
brought  until  one  month's  notice  thereof  thereto  "costs  of  prosecution"  was  de- 
be  given  to  the  corporation,  and  such  clared  void  as  to  such  addition,  but  valid 
action  must  be  brought  against  the  corpo-  as  to  the  remainder.  State  v.  Cantieny, 
ration  and  not  against  any  person  acting  84  Minn.  1.  **  If  a  by-law  be  entire,  each 
under  the  by-law,  order,  or  resolution,  part  having  a  general  influence  over  the 
Construction  of  provisTon,  see  Harrison's  rest,  and  one  part  of  it  be  void,  the  entire 
Munic.  Man.  (5th  ed.)  pp.  239,  245.  by-law  is  void."    Willcock  on  Corp.  160, 

^  Rex  V,  Harrison,  3  Burr.  1322;  Grant  pi.  384 ;  approved,  Municipality  v.  Mor- 
on Corp.  89.  An  ordinance  may  be  void  gan,  1  La.  An.  Ill,  116  (1846) ;  Ex  parte 
for  uncertainty  in  ite  provisions,  as,  for  Mayor,  &c.  of  Florence,  78  Ala.  419 ; 
example,  one  which  alters  street  grades,  Rau  v.  Little  Rock,  34  Ark.  303.  '*  But 
without  referring  to  any  plan  or  establish-  if  a  by-law  consist  of  several  distinct  and 
ing  new  grades.  Kearney  v,  Andrews,  2  independent  parts,  although  one  or  more 
Stock.  (N.  J.)  70.  of  them  may  be  void,  the  rest  are  equally 

*  Austin  V.  Murray,  16  Pick.  (Mass.)  valid  as  though  the  void  clauses  had  been 

121,  126  (1834),  Com.  Dig.    By-law,  chap,  omitted."    Willcock,  161,  pL  389  ;  Fitz- 

vii.  ;  Rex  v.  Faversham  Fishermen's  Co.,  acherly  v,  Wiltshire,  11  Mod.  353  ;  Lee  r. 

8    Dumford    k    East    Term    Rep.    356.  Walis,  1  Kenyon,  295.     In  a  leading  case, 

See  Commonwealth  v.  Stodder,   2  Cush.  Rex  v.  Faversham  Fishermen's  Co.,  8  D.  & 
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§  422  (355).  Proof  of  OrdiiuuioM.  —  When  not  specially  legn- 
lated  by  charter  or  statute,  the  proof  of  ordinances  must  be  by  the 
production  of  the  originals  or  the  books  in  which  they  are  regis- 
tered, as  these  are  the  primary  evidence.^  Printed  copies,  or  au- 
thenticated copies,  are  often  made  competent  evidence  by  the 
legislature. 

§  423.  Presumption  of  Validity. — Where  authority  to  pass  an 
ordinance  on  a  given  subject  was  conditioned  that  it  should  be  first 

£.  T.  B.  856,  Lord  Kenyon  said  :  <<  With  8.  C.  819,  McOcwan,  J.,  said,  tliat  in  a 

regard  to  the  form  of  the  by-law  indeed,  municipal  ooart,  "  it  was  no  mora  neeet- 

though  a  by-law  may  be  good  in  part  and  saiy  to  offer  proof  of  a  public  ordinance, 

bad  in  part,  yet  it  can  be  so  only  when  the  under  the  seal  of  the  city  council,  than  in 

two  parts  are  entire  and  distinct  from  each  the  courts  of  the  State  to  proye  a  public 

other."  Approved,  Municipality  V.  Morgan,  act  of  the  legislature.     Municipal  ordin- 

1  La.  An.  Ill,  116  (1846).    The  fact  that  ances  are  private  laws  when  brought  be- 

certain  provisions  of  an  ordinance  are  void  fore  the  superior  judiciary  of  a  States  but 

does  not  authorize  the  court  to  declare  not  when  brought  before  a  city  court  ** 

void  thoee  provisions  which  relate  to  the  See  chapter  on  Corporate    Records  and 

subject-matter  of  the  ordinance,  when  they  Documents,  anU,  sec  298  et  mq.     Proof 

are  distinct  and  separate  from  those  which  may  be  made  by  the  clerk  that  he  posted 

are  void  and  useless.     State  v.  Hardy,  7  up  copies  of  an  ordinmnco  appearing  on 

Neb.  877.     It  is  stated  in  Grant  on  Coi^  the  records,  without  producing  such  copies 

porations,  88,  that  it  is  "now  fully  settled  or  accounting  for  their  absence.    Teft  f. 

that  a  by-law  that  is  void  in  part  is  void  Size,  5  6ilm.   (10  IIL )  482.     As  to  pro- 

wholly  ;  e.g.  if  the  penalty  be  unreasonable  mulgation  and  publication  of  ordinance, 

the  rest  of  the  by-law  b  vitiated  thereby,  Charleston  t.  Chur,  2  Bailey  (S.  C),  164 ; 

and  becomes  wholly  inoperative  and  nulL"  Kittering  v,  Jacksonville,  50  Ul.  89;  Napa 

Citing  Com.   Dig.    By-Law,  chap.  vii. ;  v.  Easterby  (Cal.),  18   Pac    Rep.   253; 

Colchester  v,  Godwin,  Carter,   121;  El-  Nevin    v.    Roach    (Ky.),    5    Southwest 

wood  r.  Bullock,  6  Q.  B.  883  ;  Clarke  v.  Rep.  546;  Downing  v.  Milton  vale  (record 

Tucket,  2  Vent    182;    Rex  v.   Atwood,  of  ayes  and  nays)  (Kan.)»  14  Pac.  Bep. 

4  B.  4c  Ad.  481.     But  the  rule  in  the  text  281;   Bro])hy  v.  Hyatt  (CoL)   (record  of 

is  well  sustained,  and  is  reasonable  ;  and  ayes  and  nays),  15  Pac  Rep.  399;  Sullivan 

it  is  not  true  that  the  void  part  of  a  by-  v.  LeadviUe,  11  Col.  488;  8.  c.  18  Pac  Rep. 

law  will  make  null  complete  and  indepen-  786;  State  o.  Irvington  (what  is  suffideot 

dent  parts  of  the  same  by-law  which  would  publication),  50  N.  J.  L.  361 ;  supra,  sees, 

otherwise  be  good.    State  v.  Clarke,  54  Mo.  381«-335  ;  infra,  sec  423  ;  Chicago  &  A, 

17,   86   (1878).      The  act  authorizing  a  R.  Co.  v.  Engle,  76  111.  317  (1875). 
sewerage  system  being  unconstitutional  in         Where  the  charter  provides  that  tke 

part,  so  that  the  scheme  adopted  could  not  printed  volume  of  City  Ordinances  shall 

be  made  available,  the  undertaking  was  be  evidence  in  all  courts,  the  ordinances 

arrested.     State  v.  Chamberlin,  8  Yroom  printed  therein  will  be  judicially  noticed 

(37  N.  J.  L.),  888.  the  same  as  public  statutes.     Kapmanv. 

1  Lumbard  9.   Aldrich,  8  N.  H.  81 ;  People,  19  Mich.  852  (1869);  St  Loois  «. 

Stevens  v.  Chicago,  48  IIL  498 ;  Moor  v.  St  Louis  Railroad  Co.,  89  Mo.  44.   lo 

Newfield,  4  Greenl.  (Me.)  44;  Hallowell  iTanMts  the  appellate  court,  upon  the  trial 

Bank  v.   Hamlin,  14  Mass.  178 ;  Case  of  of  an  appeal  from  a  conviction  under  an 

Thetford,  12  Yin.  Abr.  90  ;  anU,  sec  300,  ordinance,  will  take  judicial  notice  of  tlx 

note  ;  infra,  sec.  423.    Stewart  v.  Clinton,  existence  and  substance  of  the  ordinance. 

79  Mo.  603;  Tipton  v.  Norman,  72  Mo.  Downing  v.  Miltonvale,  86  Kan.  740 ;  <»^ 

380.     In   Information  against  Oliver,  21  sec.  83. 
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submitted  to  the  voters  of  the  municipality  and  adopted  by  a  ma- 
jority vote,  in  a  prosecution  for  a  breach  thereof  it  was  held  that  the 
further  provision  of  the  charter,  that  an  ordinance  might  be  proved 
by  a  copy  thereof  duly  certified,  &c.,  did  not  dispense  with  the 
necessity  of  proving  that  the  ordinance  was  submitted  to  the  voters 
and  adopted,  and  that  it  had  been  published  as  required  by  law, 
the  only  effect  of  the  charter  provision  being  to  dispense  with  the 
production  of  the  original  ordinance  by  making  the  certified  copy 
evidence.^ 

1  Schott  V,   The   People,   89  lU.  195  presamptions  in  favor  of  the  validity  of 

(1878).    Seholfield,  J.,  mlds:  "Monicipal  their  ordinances.     If  in  conformity  with 

corporations  exercise  only  delegated  and  the  express  or  necessarily  implied  grant  of 

limited  powers^  and,  in  the  absence  of  the   charter,  they   are   valid;  otherwise 

express  statutory  provisions  to  that  eflfect,  not." 
courts  are  authorized  to  indulge  in  no 
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CHAPTER  Xllt 


MUNICIPAL  COURTa 


Municipal  Cov/rts  in  England  and  at  Common  Law. 

§424  (356).  At  Common  Law. — A  municipal  corporation  fTiay,  a< 
common  law,  enjoy  the  franchise  of  holding  a  court;  and  corporation 
or  niuniciped  courts,  which  were  local  or  inferior  tribunals,  were 
not  uncommon.^  They  were  treated  as  the  tribunals  of  the  corpora- 
tion ;  but  since  courts  of  justice  are  for  the  public  benefit^  words  in 
a  charter  permitting  the  corporation  to  hold  a  court  are  imperative.' 
Such  public  right  cannot  be  lost  by  a  non-user ;  and  therefore  the 
mere  disuse,  for  two  hundred  years,  of  a  court  granted  to  a  corpom- 
tion  by  charter  is  no  answer  to  a  rule  for  a  mandamus  commanding 
them  to  hold  it,  though  it  was  alleged  that  there  were  no  sufficient 
funds  for  the  purpose.^ 

§  425.  Jurisdiction;  Parties;  Jurors.  —  The  commonr-law  dodrim 
respecting  municipal  courts  was  settled  to  be  that  the  municipal  co> 
poration  could  bring  no  action  therein  against  a  stranger  where  the 
effect  would  be  to  benefit  the  corporation  or  increase  its  funds,  for 
that  would  be  to  make  the  corporation  itself  both  judge  and  party, 
which  an  inflexible  and  fundamental  maxim  of  the  common  law 
prohibited ;  and  the  same  principle  was  considered  to  operate  to  dis- 
qualify corporators  to  sit  as  jurors  in  such  cases ;  but  this  objection 
did  not  apply  when  both  parties  were  corporators.* 

§  426.   Xbdsting  Borough  Courts.  —  The  English  Municipal  Cor- 
poration Act  of  1835  provides /or  the  establishment  of  borough  courts, 


1  Inst.  114  ;  4  Inst.  78,  224 ;  Cro.  Jac 
313;  Haddock's  Case,  Sir  Thomas  Ray- 
mond, 435. 

*  Rex  V.  Mayor,  Ac.  of  Hastings,  5  B. 
k  Aid.  692,  n.  The  language  of  the  charter 
was  **  that  the  mayor  may  for  the  pur- 
pose hereafter  have  and  hold  and  havd 
power  to  hold  a  court  of  record,"  and  it 
was  held  that  these  words,  though  per- 
missive in  form,  were  imperative,  and 
that  the  corporation  was  bound  to  hold 


the  court  for  the  bene6t  of  the  inhib* 
itants.     lb.;  Grant  on  Corp.  34. 

»  Rex  V,  Mayor,  &c.  of  Wells,  4  Dowl. 
P.  C.  562. 

*  Hesketh  v,  Braddock*  8  Burr.  1855- 
1868;  cited  infra,  sec  481,  note ;  Grwt 
on  Corp.  194  ;  Ix)ndon  v.  Wood,  18  Mod. 
674 ;  1  Salk.  398 ;  Bosworth  r.  Badjsen, 
7  Mod.  461 ;  Reg.  v.  Rogen^  2  Ld.  B»ym. 
778 ;  Willc.  on  Corp.  167, 166.  See  v^ 
481. 
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defines  their  jarisdiction  and  powers,  makes  burgesses  or  citizens 
competent  jurors,  contains  an  express  provision  that  no  witness  or 
magistrate  shall  be  incompetent  or  disqualified  by  reason  of  his  being 
liable  to  contribute  to  the  fund  of  the  corporation,  and  regulates  in 
general  the  proceedings  therein  for  violation  of  by-laws  or  ordinances, 
and  the  collection  and  enforcement  of  penalties.^ 

It  may,  however,  be  observed  that  under  the  act  the  power  to 
make  by-laws  is  limited,  and  does  not  extend  to  acts  criminal  in 
their  nature,  and  which  are  punishable  by  criminal  statutes  in  force 
throughout  the  realm. 

American  Corporation  Courts;  ConstittUional  Provisions, 

§  426  a.  Introduotory  Observations.  —  Here,  as  elsewhere,  the 
composite  type  of  the  usual  American  municipality  in  its  local  and 
private,  as  well  as  its  general  and  public  character,  distinctly  reveals 
itself.  Although  often  material  it  is  not  always  easy  to  trace  the  line 
of  demarcation.  To  ascertain  and  define  it  as  applicable  to  this  chap- 
ter we  have  to  resort  to  the  construction  which  well-known  provis- 
ions of  Magna  Charta  relating  to  personal  rights  and  liberty  have 
received  in  Great  Britain  and  here,  and  to  the  legislative  enactments 
and  polity  in  both  countries,  and  in  this  country  to  special  constitu- 
tionsd  provisions  relating  thereto,  and  to  the  powers  and  jurisdic- 
tion of  the  judicial  tribuneds.  The  subject  is  obviously  important. 
Statutory  provisions  concerning  the  constitution  and  powers  of  the 
municipal  government  and  those  of  the  local  tribunals,  especially 
provisions  authorizing  summary  proceedings  in  municipal  courts 
without  trial  by  jury  and  without  the  usual  formulae  of  an  adver- 
sary proceeding  in  the  superior  judicial  tribunals,  have  frequently 
been  found  to  be  in  conflict  with  organic  provisions  to  secure  funda- 
mental rights  of  property  and  the  liberty  of  the  citizen.  Summary 
powers,  properly  defined  and  limited,  are  essential  to  the  well-being 
of  local  communities,  and  when  thus  limited  and  defined  are  per- 
fectly consistent  with  the  liberty  of  the  citizen,  that  is,  liberty  regu- 
lated by  law,  which  is  the  only  true  liberty.  These  limits  must  be 
sought  largely  in  the  polity,  practice  and  traditions,  and  in  the  judi- 
cial judgments  in  England  and  in  this  country  relating  thereto,  in 

1  5  and  0  Wm.  IV.  cbap.  Ixxzvi,  sect,  lation  aathorizing  the  infliction  of  lum- 

90,   91,  llS-134.   270-341   (1835).     Mr.  mary  penalties  of  different  kinda  afion  a 

Justice    Stephen    traces    the    historj   of  great  yariety  of  offenders,  ending  in  the 

Borough  Courts  prior  to  the  act  of  1835,  Sumroaiy  Jurisdiction  Act  of  1879  (42  k 

and  states  the  changes  made  by  that  act.  43  Vict  chap.  49).     lb.,  chap.  iv.  p.  122. 

Hist.  Cruninal  Law,  yoL  L  chap.  iy.  p.  Pod,  sec.  337  et  mq, 
116  et  seq.    He  also  snmmaziies  tiie  legis- 
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the  light  of  which  constitutional  provisions  must  be  construed. 
Some  pains  have  therefore  been  taken  to  exhibit  in  the  text  the 
material  doctrines  of  our  jurisprudence  on  these  subjects,  and  in  the 
notes  to  furnish  the  reader  with  the  data  for  full  research,  critical 
consideration,  and  the  formation  of  his  own  conclusions. 

§  427  (357).  CreaUon,  JuriBdiotion,  and  PowexB.  —  In  tbis  coun- 
try it  is  usual  to  provide  in  the  charter  or  organic  act  of  a  municipal 
corporation  for  a  local  or  special  tribunal,  called  by  different  names, 
such  as  the  mayor's  court,  recorder's  court,  city  court,  and  the  like; 
and  which  is  invested  with  jurisdiction  over  complaints  and  prosecu- 
tions for  the  violation  of  the  ordinances  of  the  corporation,  and  often, 
for  public  convenience,  with  special  civil  and  limited  criminal  juris- 
diction under  the  laws  of  the  Stata  It  is  competent  for  the  l^;isla- 
ture  to  provide  for  the  establishment  of  these  inferior  courts,  and  to 
invest  them  with  such  measure  of  power  and  jurisdiction  as  may  be 
deemed  expedient,  if  no  provision  of  the  Constitution  of  the  partica* 
lar  State  be  infringed.^    It  may  also  abolish  them.' 

I  State    V,    Mayor  of  Charleston,   12  v.  State,  18  Ala.  521  (1821),  holding  the 

Rich.  (S.  C.)  Law,  480  ;  State  v.  Helfrid,  city  court  of  Mohile,  which  is  invested 

2  Nott  &  McCord  (S.  C),  233  (1820);  with  criminal  jurisdiction,  and  from  whose 

infra,  sec.  432,  note;  Callahan  v.  New  Jadgment  an  appeal  Ues,  to  be  constita- 

York,  66  N.  Y.  656 ;  People  v.  Corley,  5  tional,  and  defining  meaning  of  inferior 

CoL  412.  eouH.     Perkins  v.  Corbin,   45  Ala.  lOS 

Conatitutiondl  provisi<m8  concerning  the  (1871),  holding  that  a  city  ooort  is  sb 

establishment  and  powers,  local,  civil,  and  inferior  court  within  the  meaning  of  the 

criminal,  of  Inferior  Courts:  The  power  Constitution,  which  may  be  created  and 

conferred  on  police    magistrate  to  issue  abolished  at  the  pleasure  of  the  legislature, 

process  against  the  body  of  an  offender  is  and  that  the  abolition  of  the  court  carries 

constitutional.      Brown    v.    Jerome,    102  with  it  the  office  of  the  Judge.      New 

III   371.     The  l^slature  has  no  power  Orleans  v,  Costello,  14  La.  An.  37  ;  Myers 

to  confer   upon    local    municipal    courts  v.  People,  26  111.  178 ;   Daris  v.   Wool- 

a  jurisdiction  which  is  exclusive  of  that  nough,  9  Iowa,  104  ;  People  v.  Wilson, 

which,    by    the    Constitution,    is    given  15  IlL   389 ;   State  v.  Maynaid,  14  111. 

to  another  court    Montross  v.  State,  61  419 ;    Beesman  v.    Peoria,   16    IlL   484; 

Miss.  429.     Full  discussion  of  legislative  Holmes  v.  Fihlenbuig,  54  111.  208  (1870); 

poioer  to  create  inferior  courts,  and  define  Van  Swartow  p.  Commonwealth,  24  Pi. 

jurisdiction.     Callahan  v.  New  York,  66  St  131  (1854) ;  Tiemey  v.  Dodge,  9  MiDO. 

N.  Y.   656  ;   Gray  v.  State,  2  Harring.  166  ;  St.   Peter  v.  Bauer,   19  Minn.  827 

(Del.)  76  (1835).     Mayor's  court  an  infe-  (1872)  ;  infra,  sec.   432,  note;  Bums  9. 

rior  court  within  meaning  of  State  Const!-  La  Grange,  17  Texas,  415  (1856) ;  Slatteiji 

tution.     lb, ;  Egleston  v.  City  Council,  1  /n  re,  3  Ark.  484  ;  lb,  561  ;  Graham  » 

Mill   Const    (S.   C.)   46.     As  to  official  State,    1   Pike   (1   Ark.),  171;   Floyd  f. 

character  of  city  recorder.     lb,  ;  Schroder  Eatonton  Comm'rs,   14  Ga.  854  (1863) ; 

V,  City  CouncU,  2  Const  R.  726 ;  s.  c.  3  Hill  v.   Dalton,   72  Ga.    814  ;    State  «• 

Brev.  533 ;  post,  sec.   430 ;  Tesh  v.  Com-  Gutierrez,  15  La.  An.  190  ;  Muscatine  v. 

monwealth,  4  Dana  (Ky.),  522;  Nugent  Steck,  7  Iowa,  505;  Richmond  Mayonl^ 


3  Boydff.  Chambers,  78  Ey.  140  ;  State  v.  Henshaw,  76  Gal.  436  (1888). 


§  428                MUNiaPAL  couBTS :  bummabt  trials.  493 

§  428  (358).  Sommaiy  trials  for  Violatioiui  of  Ordinanoes.  —  We 
have  elsewhere  shown  that  the  courts  have  uniformly  held  that  it 

Cftse,   19  Gratt  (Ya.)  678  (1870).     The  831.    In  Hatchings  v.   Scott,   4  Halst. 

saperior  court  of  the  city  of  San  Francisco  (N.  J.)  218  (1827),  the  objection  was  made 

in  constitutional.    Scale  v.  Mitchell,  5  Cal.  that  the  legislature  could  not  constitu- 

403  ;    Yassault  v.  Austin,  36  Cal.  691 ;  tionally  confer  the  powers  of  jttsticcs  of 

Hickman  o.   O'Neal,  10  Cal.  294.     The  iht  peace  aii  the  mayor,  recorder,  or  alder- 

Constitution  of  Califomia  as  amended  in  men  of  a  city,  or  borough,  the  argument 

1862  authorized  the  legislature  to  establish  being  that  since  the  Constitution  provided 

"  recorder's  or  other  inferior  courts  in  any  for  the  appointment  of  justices  of  the  peace 

incorporated  city  or  town  ; "  and  it  was  only,  and  not  for  corporate  officers,  offi- 

held,  in  view  of  the  prior  decisions  in  the  cers  exercising  the  authority  and  powers 

State  just  cited,  that  the  municipal  crim-  of  a  justice  of  the  peace  should  be  ap- 

inal  court  of  the  city  and  county  of  San  pointed  as  such ;   but  the  objection  was 

Francisco  was  an  inferior  court,  and  con-  not  sustained.     In  Illinois,  mayors  of  cit- 

stitutional.     People  v.   Nyland,   41  Cal.  ies  cannot,  it  was  held,  be  constitutionally 

129  (1871) ;  Stratman,  In  re,  39  Cal.  617  invested  with  judicial  power.     The  State, 

(1870).     An  act  "to  provide  for  police  &c.  v.  Maynard,  14  lU.  420;  Beesman  v. 

courts  in  cities  having  30,000  and  under  Peoria,  16  111.   484.     By  the  general  law 

100,000  inhabitants"  sustained  as  against  of  Indiana  of  1857,  for  the  incorporation 

the  constitutional  objections  that  it  was  of  cities,  mayors,  in  addition  to  their  du- 

"a  law  of  a  general  nature,"  and  was  ties  proper,  have,  ''within  the  limits  of 

"  not  uniform  in  its  operation,"  and  that  cities,  the  jurisdiction  and  powers  of  a 

its  title  was  not  sufficiently  explicit  and  justice  of  the  peace  in  all  matters,  civil 

comprehensive.    People  v.    Henshaw,  76  and  criminal,  arising  under  the  laws  of 

Cal.  486  (1888).  the  State,  and  for  crimes  and  misdemean- 

The  Hustings  Court  of  Richmond  is  ors  a  jurisdiction  co-extensive  with  the 

constitutional.    Chahoon's  Case,  21  Gratt.  county."    The  Constitution  of  the  same 

(Va.)  822  (1871) ;  Richmond  Mayoralty  State  (art.  YII,  sec.  16)  declared  that  **uo 

Case,  19  Gratt.  (Ya.)  673  (1870).    Judi-  person  elected  to  any  judicial  office  shall, 

ciary   article   of    State    Constitution    of  during  the  term,  be  eligible  to  any  office 

Kew  York  as  to  the  jurisdiction  of  certain  of  trust  or  profit  under  the  State,  other 

city  courts  construed.     Landers  v.  Staten  than  a  judicial  office."    One  Wallace  was 

Island  Railroad  Co.,  53  N.  Y.  450  (1873).  elected  mayor  of  Indianapolis,  and  within 

Under  a  constitutional  provision  dcclar-  his  term  he  resigned  and  received  a  ma- 
lag  ihAt**  the  judicicU  power  shall  be  vested  jority  of  votes  for  sheriff  of  the  county, 
in  a  Supreme  Court,  in  district  courts,  It  was  held  by  the  Supreme  Court  of 
and  in  justices  of  the  peace,"  an  act  con-  Indiana  (Waldo  o.  Wallace,  12  Ind.  569 
ferring  judicial  powers  on  the  mayor  of  a  (1859) ;  Gulick  v.  New,  14  Ind.  93)  that 
city  was  considered  void,  and  it  was  held  WalUce  was  a  "judicial  officer,"  and 
that  for  violations  of  its  ordinances  the  therefore  ineligible  to  the  office  of  sheriff ; 
corporation  should  resort  to  the  judicial  that  the  voters  of  the  county  were  charge- 
tribunals  organized  under  the  Constitn-  able  with  notice  of  his  ineligibility ;  that 
tion.  Lafon  v.  Dufrocq,  9  La.  An.  850  votes  cast  for  him  were  therefore  ineffect- 
(1854).  But  see  The  State  v.  Young,  8  ual,  and  that  his  competitor,  having  re- 
Kan.  445  (1866),  where  a  provision  in  an  ceived  the  greatest  number  of  legal  votes, 
organic  act  that  the  judicial  power  shall  though  not  a  majority  of  the  bdlots,  was 
be  vested  exclusively  in  a  Supreme  Court,  duly  elected.  Notwithstanding  the  great 
district,  probate,  and  justice  courts,  was  consideration  which  these  cases  received, 
held  not  to  prohibit  the  legislature  from  the  author  ventures  with  great  deference 
establishing  municipal  courts  for  the  en-  to  state  that  it  is  by  no  means  clear  to  his 
forcement  of  municipal  regulations  and  mind  that  the  mayor  was  a  "judicial  offi- 
ordinances.  And  this  seems  to  be  the  cer,"  within  the  meaning  of  the  Constitn- 
correet  view.    Shafer  v.  Momma,  17  Md.  tion.     See,  as  bearing  upon  the  above 
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was  competent  for  the  State  legislatures  to  create  municipal  corpoia- 
tions  with  powers  of  local  government,  and  to  authorize  Hum  to 

decision,  and  iUustrative  of  the  nature  of        The  Conatitntion  of  Nevada  provided 

the  office  of  mayor,  Howard  v.  Shoemaker,  that  "  the  legiaktnre  may  also  estahUah 

85  Ind.  Ill  (1871 ) ;  Morrison  v,  McDonald,  coorts  for  mwMcipal  purpotes  only,  in  in- 

21  Me.  550  (1842) ;  State  v.  Maynard,  14  corporated  cities  and  towns,**  and  it  was 

III.  419  (1853);  Commonwealth  v.  Dallas,  held  that  an  act  authorizing  the  city  re- 

4  Dallas,  229 ;  8.  c.  more  fully,  8  Yeates  corder  to  exercise  the  duties  of  commit* 

(Pa.),  800  (1801) ;  State  v.  Wilmington,  ting  magistrates  in    respect    to  offencci 

8  Earring.  (Del.)  294  (1839).    Authority  against  the  public  laws  of  the  State  was  in 

of  a  mayor  under  a  statute  iuTesting  him  conflict  with  the  Constitution.     Meagher 

with  the  powers  of  a  justice  of  the  peace,  v.  Storey  Co.,  5  Ney.  244.     The  Consti- 

State  V.   Perkins,  4  Zabr.  (24  N.  J.  L.)  tution  of  Maryland  contains  a  prorisioB 

409;    1   Harr.    (^.   J.)   231^;    Howe  v.  that  "the yudieia/jxnosr  of  the  Sute shall 

Plainfield,  8  Yroom  (37  N.  J.  L.),  145  ;  be  vested  in  a  court  of  appeals,  in  cinmit 

State  V.  Zeigler,  8  Yroom  (82  N.  J.  L. ),  courts,  in  such  courts  for  the  city  of  Balti* 

202  ;  explained,  McConvill  v,  Jersey  City,  more  as  may  be  hereafter  prescribed,  and 

10  Yroom  (39  N.  J.  L.),  88,  42  ;  Bain  v.  in  justices  of  the  peace  ; "  and  it  was  held 

Mitchell,  82  Ala.  804  ;  Robinson  v.  Benton  that  the  legislature  might  anthoriae  mu- 

County,  49  Ark.  49.    See  Baton  Rouge  v.  nicipal  courts  to  try  and  punish  disordeily 

Dearing,  15  La.  An.  208.   A  constitutional  persons  and  lewd  women  within  the  cor- 

provision  as  to  eligibility  "  to  the  office  of  porate  limits,  and  generally  to  authorize 

judge  of  any  court  of  the  State,*'  &c.,  the  corporate  authorities  to  exercise  poiiet 

and  reiiuiriug  a  two  years'  residence  '*  in  poufers,  which  were  distinguished  from  the 

the  division,  circuit,  or  county,'*  was  con-  ordinary  judiciary  powers  of  the  State, 

sidered  to  have  no  reference  to  the  office  Shafer  v.  Mumma,   17   Md.    881  (1861). 

of   recorder  of  a   city.      The   People  v.  Further  as  to  construction  of  ConstitntioD 

Wilson,  15  lU.  889.  of   Maryland   as  to  judicial  powers  of 

In  Michigan,  under  constitutional  pro-  mayors.     Hagerstown  o.  Decbert,  82  Md. 

visions  dividing  the  State  into  judicial  869  (1869). 

circuits,  and    establishing  circuit  courts  Under  the  Constitution  of  North  Caro- 
as  the  courts  of  general  original  jurisdic-  Una  '* special  courts"  are  authorized  "for 
tioD,  but  authorizing  the  establishment,  the  trial  of  misdemeanors  in  cities  and 
by  the  legislature,  of  municipal  courts  in  towns   where   they  may  be  necessary;" 
cities  :  ffeld,  that  the  original  purpose  of  and  it  was  held  to  be  no  objection  to  an 
such  municipal  courts  was  not  to  destroy  act  of  the  legislature  that  it  did  not  an- 
cr  materially  change  the  jurisdiction  of  thorize   the  officers  of  such  court  to  /ry 
the  circuits,  but  to  relieve  them  of  part  persons  chai^ged  with  misdemeanors,  hot 
of  the  increased  litigation  resulting  from  only  to  bind  them  over.     State  v.  Pen- 
the  growth  of  large  cities.     Such  courts  der,  66  N.  C.  818  (1872).     But  under  the 
cannot  have,  in  any  class  of  cases,  a  juris-  Constitution  the  legislature  cannot  oonfer 
diction  territorially  coextensive  with  the  upon  mayors  the  judicial  powers  of  jus- 
limits  of  the  county,  much  less  of  the  tices  of  the  peace  in  civil  actions.     Eden- 
entire    State.      They    were    designed    to  ton  v.  Wool,  65  N.  C.  879. 
meet  the  wants  of  the  cities  wherein  they          The  amendment  of  the  Constitution  of 
are  established.     A  statute  which  gives  Massachusetts  of  1821  provided  that  *'  do 
a  municipal  court  jurisdiction,  where  ori-  judge  of  any  court  of  this  commonwetlth 
ginal  process   is  served  within  the  city,  shall  at  the  same  time  hold  the  office  of 
though  neither  party  is   a  resident,   or  governor,  &c.,  or  have  a  seat  in  the  senite 
where   service   is   had   anywhere  in   the  or  house   of   representatives."     A  jnd^ 
county,  if  plaintiff  resides  in  the  city,  is  of  a  police  court  for  the  city  of  Lynn  wis 
unconstitutional  and  void.    Grand  Rapids,  elected  a  member  of  the  house  of  repi^ 
N.  &  L.  S.  R.  Co.  V.  Gray,  88  Mich.  461  sentatives,  and  took  his  seat  as  such.   Po* 
(1878).  lice  courts  were  created  aftej?  the  adoprioo 
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adopt  iyrdinances  or  by-laws,  with  appropriate  penalties  for  their  vio^ 
latum.  The  power  to  do  this  includes,  by  fair  implication,  the 
power  to  authorize  violations  of  ordinances  (where  the  acts  are  not 
crimined  in  their  nature,  or  within  the  meaning  of  constitutional  pro- 
visions requiring  an  indictment  and  securing  the  right  to  a  jury  trial) 
to  be  tried  and  determined  in  a  summary  manner  by  a  local  or  cor- 
poration tribunal^ 

§  429.  How  and  in  what  Name  proseonted.  —  The  distinction  be- 
tween  stairUe  law  and  municipal  by-laws  has  been  pointed  out,  and 
the  subject  of  concurrent  prohibitions  of  the  same  act  by  the  general 
law  and  by  the  local  ordinances  of  a  municipality  treated  in  the  chap- 
ter on  Ordinances.  The  distinction  is  there  drawn,  and  is  to  be  ob- 
served, between  acts  not  essentially  criminal,  relating  to  municipal 
police  and  regulation,  and  those  intrinsically  criminal,  and  which  are 
made  punishable  as  public  ofifences  by  the  general  laws  of  the  State. 
The  pecuniary  penalties  which  are  annexed  to  violations  of  the  for- 

of  the  constitutional  amendment  in  qnes-  says  in  snbstance  that  a  plea  of  not  guilty 

tion,  and  were  vested  at  first  with  the  same  to  an  information  or  indictment  for  crime, 

civil  and  criminal  jurisdiction  as  justices  whether  felony  or  misdemeanor,  puts  the 

of  the  peace.    The  courts  thus  established  accused  upon  the  country,  and  can  be  tried 

were  organized  judicial  tribunals,  having  by  a  jury  only.    The  rule  is  universal  as 

attributes  and  exercising  judicial  functions  to  felonies  ;  not  quite  so  as  to  misdemean- 

independently  of  the  magistrates   desig-  ors.     But  the  current  of  authority  appears 

Dated  to  hold  them,  and  were  thus  distin-  to  apply  it  to  both  classes  of  crime  ;  and 

guished  from  justices  of  the   peace,  on  this  court  holds  that  to  be  safer  and  better 

whom  .personally  certain  judicial  powers  alike  in  principle  and  practice.     Cooley's 

are  conferred  by  law;  and  the  judges  of  Const.  Lim.  819,  410,  n.  :  Proffatt's  Jury 

such  courts  must,  by  the  Constitution,  be  Tr.  sec.  113  ;  Neales  v.  State,  10  Mo.  498; 

appointed  during  good  behavior  instead  State  v.  Mansfield,  41  Mo.  470 ;  Common- 

of  for  seven  years,  as  in  the  case  of  jus-  wealth  v.  Shaw,  1  Pittsburg  (Pa. ),  492. 

tices  of  the  peace.    It  was  held  that  a  In  the  latter  case  will  be  found  a  collection 

police  court  it  a  court  of  the  commonufecUth  of  authorities  bearing  on  the  question  of 

within  the  constitutional  amendment,  and  waiver  of  the  right  to  a  jury  trial  in  crim- 

that  the  judge  thereof  vacated  his  office  as  inal  cases. 

such  judge  by  accepting  another  official         The  Constitution  of  77/tnoM  of  1870  pro- 

trust  incompatible  therewith.     Common-  vides  that  "  the  right  of  trial  by  jury,  as 

wealth  V.   Hawkes  {quo   warranto),  128  A^refq/bre  enjoyed,  shall  remain  inviolate." 

Mass.    525  (1878).      Mr.   Chief  Justice  Under  this  provision  the  ixz^rraTi/ oc^,  deny- 

Orajfs  opinion  is  highly  instructive.  ing  to  persons  arrested  for  vagrancy  the 

In   WiKxmam,  says  Ryan,   C.   J.,   in  right  of  trial  by  jury,  was  considered  by 

State  V.  Lockwood,  43  Wis.  403  (1878),  McAllister,  J.,  in  view  of  the  previous 

the  right  of  trial  by  jury  upon  information  legislation  and  constitutional  provisions 

or  indictment  for  crime  is  secured  by  the  referred  to  by  him,  to  be  unconstitutional. 

Constitution,  and  cannot  be  waived  ;  and  Scully  and  0*Leary,  In  re,  11  Chicago 

the  trial  of  an  information  by  a  judge  of  Legal  News,  27  (1878).     See  ante,  sec. 

a  municipal    court  without  a  jury  was  401 ;  post,  sec.  488.    Defendant  may  waive 

held  not  to  be  a  legal  trial,  and  the  judg-  statute  provision.    State  v,  Kaufman,  51 

ment  of   the  municipal    magistrate  was  Iowa,  578. 
declared  to  be  void.     The  diief  justice         ^  Infra,  sec.  482  etteq;  ante,  sec.  898. 
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mer  class,  the  legislature  may,  we  think,  authorize  the  corporation  to 
enforce  in  its  awn  name,  by  civil  action  or  by  complaint^  and  provis- 
ion need  not  necessarily  be  made  that  they  shall  be  prosecuted  in 
the  name  of  the  people  or  of  the  State.^ 

^  Barter  v.  Commonwealth,  8  Pa.  (Pen.  with  the  constitational  provuion  before 

&  W. )  268  ;  Weeks  v.  Forman,  1  Harri-  referred  to  T    We  are  of  opinion  that  it  is 

tton  (N.  J.)>  287  ;  Ewbanks  v.  Ashley,  86  not.     This  claase  of  the  Constitation  oc- 

IlL  177  ;  Williams  v.  Augusta,  4  Ga.  509  ;  curs  in  Art.  V.,  which  treats  of  the  judi- 

Floyd  V.  Commissioners,  14  Ga.  854  ;  Kip  dal  department  of  the  fiovemmeDt.     Thii 

V.  Paterson,  2  Dutch.  (N.J.)  298  ;  Lew-  article  vests  and  defines  the  judicial  power 

iston  V.   Proctor,    23  111.   533  ;  State  v.  of   the  State,  establishes    the  tenore  of 

Jackson,  8  Mich.  110.  See  State  v.  Steams,  office  of  the  judges,  and  defines  the  mode 

11  Fost  (31  N.  H.)  106  ;  Goddard,  Peti-  of  their  election  ;   fixes  their  aiJaiy  and 

tioner,  16  Pick.  (Mass.)  504  ;  Fink  v.  Mil-  limits  the  number  of  judicial  districts; 

waukee,  17  Wis.  26 ;  ante,  sees.  411,  412  provides  for  the  election  of  an  attorney- 

and  cases  ;  post,  sec  431  et  acq,,  and  cases  general,  and  other  matters  pertaining  to 

in  notes.    The  legislature  may  enact  that  the  judicial  arm  of  the  State,  among  whidi 

suits  for  the  violation  of  municipal  ordi-  is  the  clause  under  consideFation.    From 

nances  shall  be  prosecuted  in  the  name  of  all  this  it  eeems  manifest  that  the  re- 

the  people  of    the  State.      PiUsbury  v.  quirement  '  that  all  proseaUiong  shall  be 

Brown,  47  Gal.  478  (1874).  conducted  in  the  name  of  "  The  State  of 

The  Constitution  of  the  State  of  lotoa  Iowa," '  contemplates  such  criminal  proK- 
con tains  this  provision  :  "  The  style  of  eutimu  as  shall  be  instituted  and  proee* 
all  process  shall  be  'The  State  of  Iowa,'  cuted  before  the  tribunals  which  aie 
and  all  proaeaUions  shall  be  conducted  in  provided  for  in  that  article  of  the  Consti- 
the  name  and  by  the  authority  of  the  tution  under  the  statutes  of  the  State.  It 
same."  Constitution  of  Iowa,  Art.  V.  is  fitting  and  appropriate  that  proaeca- 
sec.  8.  The  charter  of  the  city  of  Daven-  tions  for  violations  of  the  criminal  lawi 
port  in  terms  authorized  prosecutiona  for  of  the  State  should  be  carried  on  in  the 
violations  of  municipal  ordinances  to  be  name  of  the  government.  But  there  is 
instituted  in  the  name  of  the  city,  and  no  fitness  or  propriety  in  requiring  the 
it  was  contended  that  this  portion  of  the  State  to  be  a  party  to  every  petty  prose- 
charter  was  in  conflict  with  the  above  cntion  under  the  police  regulations  of  a 
quoted  provision  of  the  Constitution.  But  municipal  corporation.  Such  a  constnic- 
the  Supreme  Court,  in  the  case  of  Dav-  tion  of  this  article  of  the  Constitution 
enport  r.  Bird,  84  Iowa,  624  (1871),  held  seems  to  us  to  be  unwarranted,  and  not  in- 
otherwise.  It  was  a  prosecution  in  the  tended  by  the  framers  of  the  ConstitntioD. 
name  of  the  city  against  the  defendant  It  was  hdd  by  the  Supreme  Court  of  iVnm- 
for  a  violation  of  an  ordinance  of  a  po-  sylvania  that  the  word  *proeu$,*  in  the 
lice  nature,  but  for  which,  under  the  12th  section  of  the  6th  article  of  the  Con- 
charter,  the  city  was  authorized  to  punish  stitution  of  the  State,  which  proridea  that 
by  a  limited  fine  and  imprisonment.  In  '  the  style  of  all  process  shall  be  the  0<fm' 
giving  the  opinion  of  the  court,  Miller,  J.,  numtcealth  of  Pennsylvania^*  was  intended 
says :  "Is  it  necessary,  under  the  Con-  to  refer  to  such  writs  only  as  should  be- 
stitution,  that  all  prosecutions  for  viola-  come  necessary  to  be  issued  in  the  couiw 
tions  of  municipal  police  ordinances  shall  of  the  exercise  of  that  judicial  povar  which 
be  conducted  in  the  naine  and  by  the  au-  is  established  and  provided  for  in  the  ar- 
iharity  of  the  State  of  lotpa  t  Or,  in  other  tide  of  the  Constitution,  and  forms  excln- 
words,  is  that  clause  of  the  city  charter  sively  the  subject-matter  of  it.  On  the 
of  Davenport,  which  directs  that  '  all  same  principle,  we  are  of  opinion  that  the 
suits,  actions,  and  prosecutions  be  insti-  word  '  prosecutions,'  in  the  8th  section  of 
tuted,  commenced,  and  prosecuted  in  tki  art  V.  of  our  Constitution,  was  intended 
name  of  ikt  city  of  Davenport,*  in  conflict  to  refer  only  to  such  criminal  prossentioDi 
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§  430  (359).  Constitational  Limitations  on  Juriadiction ;  Powers. 
—  In  creating  local  tribunals,  however,  and  in  prescribing  their 
jurisdiction,  the  legislature  should  keep  in  view  two  cardinal  con- 
siderations: First,  That  these  inferior  courts  will  have  only  such 
jurisdiction,  and  can  exercise  only  such  powers,  as  are  expressly  given 
or  necessarily  implied,  and  that  fair  doubts  as  to  the  extent  of  juris- 
diction are  resolved  against  the  corporation ;  to  this  effect  are  all  the 
authorities.  Second,  Begard  must  also  be  had  to  constitiUional  pro- 
visions intended  to  secure  the  liberty  and  to  protect  the  rights  of 
the  citizen.  The  State  Constitutions  contain  the  substance  of  the 
clauses  of  Magna  Charta  to  the  effect  that  no  citizen  shall  be  de- 
prived of  life,  liberty,  or  property  but  by  the  judgment  of  his  peers  or 
by  the  law  of  the  land,  and  also  provisions,  more  or  less  extensive, 
securing  the  right  of  trial  by  jury.  These  and  other  requirements  of 
the  fundamental  law  cannot  be  violated  in  acts  of  the  legislature 
establishing  and  fixing  the  jurisdiction  of  the  corporation  court  or 
tribunal^ 


Citizens  competent  to  be  Local  Judges,  Jurors,  and  Witnesses. 

{431  (360).  Municipal  Judges,  Jurors,  and  Witnesses.  —  The 
maxim  of  the  common  law  above  adverted  to,  thai  no  one  shall  be  a 
Judge  in  his  own  case,^  fuis  no  jvst  application  to  legislation  creating 
municipal  courts^  and  investing  them  with  jurisdiction  to  try  com- 
plaints for  breaches  of  municipal  ordinances.  The  mayor,  though  a 
citizen  of  the  corporation,  may  be  clothed  with  judicial  powers  of 
this  character,  and  the  inhabitants,  though  interested  in  a  minute 
degree  in  the  recovery,  are,  or  at  least  may  be  declared,  competent 
witnesses.  In  this  respect  the  common-law  rules  have  not  been 
adopted  and  applied  by  the  American  courts  to  our  municipal  cor- 
porations ;^  or  the  courts  have  considered  the  common-law  doctrine 


under  State  laws  as  should  be  cognizable 
bj  the  judicial  power,  which  is  estab- 
lished and  pToyided  for  in  that  article, 
and  that  it  was  not  intended  to  include 
prosecutions  under  ordinances  of  muni- 
cipal corporations  cognizable  before  local 
police  magistrates.'*  And  the  same  view 
is  held  by  the  Court  of  Appeals  of  Km- 
tmcky,  Williamson  v.  Commonwealth,  4 
B.  Hon.  (Kj.)  146  (1S43).  But  in  Ne- 
hrcuka  the  Constitutiou  provides  that "  all 
process  and  other  proceedings  shall  run  in 
the  name  of  the  State,"  and  this  was  held 
to  include  prosecutions  under  municipal 
ordinances,  where  the  penalty  was  fine  and 
VOL.  I.  —  32 


imprisonment ;  but  quart.  Brown ville  v. 
Cook,  4  Neb.  101  (1876).  As  to  mode  of 
enforcement  of  ordinances  and  requisites 
of  complaints,  vide  chapter  on  Ordinances, 
sees.  40S-412,  and  notes. 

*  Zylstrav.  Charleston,  1  Bay  (S.  C), 
882  (1794) ;  Slaughter  v.  People,  2  Doug. 
(Mich.)  884  (1842).  ArUe,  sec.  427,  note 
and  cases ;  post,  sec  482.  A  municipal 
court  cannot  sit  outside  the  limits  of  the 
city.  Hershoff  r.  Beverly,  48  N.  J.  L, 
189. 

^  Supra,  sec.  425. 

*  Thomas  v.  Mount  Yemon,  9  Ohio, 
290   (1839);  Commonwealth  r.  Read,   1 
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as  to  the  disqualifying  efiect  of  interest  upon  jurors  and  witnesses 
as  expressly  or  impliedly  abrogated  by  the  usual  l^islative  or  char- 
ter provisions  for  the  constitution  of  municipal  courts,  and  confer- 
ring upon  them  jurisdiction  to  hear  and  try  certain  actions  and 
proceedings  by  and  against  the  municipality.  But  a  distinction  has 
been  well  drawn  between  corporation  courts  proper  and  the  general 
courts  of  record;  and  in  respect  of  ordinary  actions  in  the  latter 
class  of  courts,  a  taxpayer  of  a  municipality  is  incompetent  to  serve 
as  a  juror  where  the  municipality  is  a  party,  unless  made  competent 
by  legislative  provision,  expressly  or  by  implication.^ 

Gray  (Mass.),  475;   Lexington  ».  Long,  4  McCord  (S.  C.)  487  ;  Corwein  r.  Hames, 
81   Mo.   869  (1861);  Commonwealth  v.  llJohns.  (N.  Y.)  76  (1814).    The  mayor 
Bjan,  5  Mass.  90  ;  Cooley  Const.    Lim.  is  not  disqualified  from  presiding  in  the 
410,  412  ;  Wheeling  t;.  Black,  25  W.  Ya.  minor's  court,  before  which  the  proceedings 
266.  are  held,  by  the  fact  that  he  is  the  owner 
In  the  City  Council  v.  Pepper,  1  Rich,  of  a  lot  on  the  street  sought  to  be  widened. 
(S.  C.)  Law,  864  (1845),  the  defendant,  Lexington  r.  Long,  81  Ma  869  (1861). 
a  non-residerU  of  the  cUy,  was  prosecuted  The  mayor  and  council  having  juiisdie- 
in  the  city  court,  established  by  act  of  the  tion  to  declare  what  is  a  nuisance,  the 
legislature,  for  violation  of  a  city  ordinance,  fact  that  they  have  employed  an  attoruf? 
The  defendant  made  the  point  that,  as  the  to  prosecute  a  caae  does  not  disqoaUfy 
judge  of  that  court,  the  sheriff,  and  jurors  them,  nor  does  the  interest  which  they 
were  corporators,  and  therefore  interested  have   in   common    with    other   citizens, 
in  the  penalty,  they  were  incompetent  to  Montezuma  v.  Minor,  78  Ga.  484. 
try  the  cause.     In  holding  this  objection         ^  Diveny   v,    Elmira,   51    N.  Y.  5M 
unsound,  the  Court  of  Appeals,  after  allud-  (1878).    This  was  action  of  tort  in  the 
ing  to  Hesketh    v.    Braddock,   8   Burr.  Supreme  Court  of  the  State  against  the 
1847,  cited  arUe,  sec   425,  relied  on  by  city  of  Elmira  for  damages  to  the  plaintiff 
the  defendant,  remarks :    "The  statutory  caused  by  a  defective  sidewalk,  which  the 
authority  given  to  the  city  court  to  try  all  city  was  bound  to  repair.     The  questioo 
offenders  against  city   ordinances  impli-  was  whether  a  taxpayer  of  the  city  was  a 
edly  declares  that,   notwithstanding  the  competent  juror.     It  was  held  by  the  Coin- 
common-law  objection,  it  was  right  and  mission  of  Appeals  that  at  common  law  the 
proper  to  give  it  the  power  to  enforce  the  interest  of  such  a  juror  would  be  a  saifi* 
city  laws  against  all  offenders.    The  in-  cient  objection  unless  removed  by  statute, 
terest  is  too  minute,  too  slight  to  excite  and  that  as  respects  the  defendant  city  it 
prejudice    against  a  defendant ;   for  the  had  not  been  thus  removed.      Mr.  Com- 
judge,  sheriff,  and  jurors  are  members  of  a  missioner  Earl,  in  delivering  the  judgment 
corporation  of  many  thousand  members,  of  the  court,  said  :  "  The  charter  of  £lmin 
What  interest  of  value  have  they  in  a  fine  provides  for  the  election  of  justices  of  the 
of  twenty  dollars  ?    It  would  put  a  most  peace,  clothed  with  authority  to  hear  and 
eminent    calculator   to  great    trouble  to  try  actions  in  the  same  manner  as  justices 
ascertain  the  very  minute  grain  of  interest  of  towns,  and  the  city  may  sue  before  soch 
which  each  of  these  gentlemen  might  have,  justices  to  recover  penalties  and  forfeitores, 
To  remove  so  shadowy  and  slight  an  ob-  and  such  suits  must  be  tried  like  ciril 
jection,  the  legislature  thought  proper  to  actions  before  justices  of   towns.      The 
clothe  the  city  courts   consisting  of  its  defendants  in  such  action  may,  of  coois^ 
judge,    clerk,    sheriff,   and   jurors,    with  demand  jury  trials,  and  jurors  mast  be 
authority  to  try  the  defendant,  and  he  summoned  from  the  city,  and  cannot  be 
cannot  now  object  to  it.*'    Per  0*NeoUl,  J.,  summoned  elsewhere.     Hence,  it  may  be 
City  Council  r.  Pepper,  1  Rich.  (S.  C. )  well  that  in  such  actions  before  justices  of 
Law,  864  (1845).    City  Council  v.  King,  the  peace  the  incompetency  of  juries  vo 
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Summary  Proceedings  may,  in  Certain  Coms,  he  authorized.  —  Jury 

Trial, 

§  432  (361).  Summary  Prooednre ;  Jury  Trial.  —  Proceedings  for 
the  violation  of  municipal  ordinances  are  frequently  summary  in 
their  character,  and  it  has  been  made  a  question  how  far  statutes  or 
charters  authorizing  such  proceedings  are  valid,  especially  where  no 
provision  is  made  for  trial  by  jury.  This  must  depend  upon  the 
nature  of  the  act  or  omission,  and  upon  the  Constitution  of  the  State 
and  the  extent  to  which  the  power  of  the  legislature  is  therein  re- 
stricted. Offences  against  ordinances  properly  made  in  virtue  of 
the  implied  or  incidental  power  of  the  corporation,  or  in  the  exer- 
cise of  its  legitimate  police  authority  for  the  preservation  of  the 
peace,  good  order,  safety,  and  health  of  the  place  and  which  relate 
to  minor  acts  and  matters  not  embraced  in  the  public  criminal 
statutes  of  the  State,  are  not  usually  or  properly  regarded  as  crimi- 
nal}  and  hence  need  not  necessarily  be  prosecuted  by  indictment  or 
tried  by  a  jury.^     An  act  of  the  legislature  authorizing  the  arrest 


account  of  interest  is,  by  implication, 
remoTed,  for  otherwise  the  justices  would 
be  practically  deprived  of  jurisdiction  to 
try  the  causes  which  are  authorized  to  be 
commenced  before  them.  Commonwealth 
V.  Ryan,  6  Mass.  90.  But  there  is  no  such 
practical  difficulty  in  courts  of  record  held 
in  the  city ;  and  hence  there  is  no  reason 
for  holding  that  in  actions  tried  in  them, 
in  which  the  city  is  interested,  the  incom- 
petency of  jurors  on  account  of  interest 
has  been  removed.  I  therefore  conclude 
that  the  common-law  rule  of  incompetency 
on  account  of  interest  applied  to  these 
jurors,  and  that  Jthey  were  properly  chal- 
lenged and  excluded.  Whatever  incon- 
venience may  flow  from  such  a  holding 
may  be  remedied  by  the  legislature.  We 
must  administer  the  law  as  we  find  it.*' 
61  K.  Y.  512.  And  it  has  also  been  else- 
where decided  that  in  an  action  to  recover 
damages  against  a  municipality,  a  resident 
taxpayer  is  not  competent  to  sit  as  a  juror 
if  challenged  for  cause.  Fnlweiler  v. 
St  Louis,  61  Mo.  479  (1S76) ;  Rose  v. 
St.  Charles,  49  Mo.  509;  Johnson  v. 
Americua,  46  Oa.  80  ;  but  under  the  code 
of  Otorgia  this  rule  does  not  obtain.  Car- 
tanville  v.  Lyon,  69  Ga.  577  ;  see  Omaha 
V.  Ohnstetd,  6  Neb.  446  (1877).  One  who 
is  specially  interested  in  having  a  street 


laid  out  held  not  disqualified  to  act  as  a 
juror  in  proceedings  for  the  taking  of  pri- 
vate property  for  the  purposes  of  the 
street.  Kundinger  v.  Saginaw,  59  Mich. 
355.     See  Kemper  v.  Louisville,  14  Bush 

(Ky).  87. 

By  statute  of  Masaaehusetts  an  inhabi- 
tant of  the  city  of  Boston  is  competent  as 
a  juror  in  such  cases,  but  this  provision 
does  not  make  a  member  of  the  common 
council  of  that  city  competent.  Boston  v. 
Baldwin,  139  Mass.  315.  The  inhabitants 
of  a  town  are  not  disqualified  from  serving 
as  grand  jurors  in  presenting  an  indictment 
for  forgery  with  intent  to  defraud  the  town, 
—  the  interest  is  too  remote  and  is  differ- 
ent from  a  direct  financial  interest.  Com- 
monwealth V.  Brown,  147  Mass.  585  (1888). 
Knowltoiif  J.,  reviews  the  case.H  and  con- 
siders the  question  with  care.  Juror  not 
disqualified  to  sit  on  a  trial  for  a  violation 
of  the  ordinance  of  his  own  city.  State  v. 
Wells,  46  Iowa,  662. 

1  Ex  parU  Hollwedcll,  74  Mo.  395. 

<  Williams  v.  Augusta,  4  Ga.  509  (1848) ; 
approved,  Floyd  v.  Commissioners,  14  Ga. 
358  (1853) ;  Vason  v.  Augusta,  38  Ga.  542 
(1868) ;  post,  sec.  411,  and  notes;  State  r. 
Guttierrez,  15  La.  An.  190 ;  Tiemey  r. 
Dodge,  9  Minn.  166,  169  ;  see  St  Peter  r. 
Bauer,  19  Minn.  327,  832,  (1872),  where 
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of  professional  thieves  and  buiglars  frequenting  any  railroad  depot 
&c.,  in  the  city  of  Philadelphia,  and  their  commitment  by  the 

mayor,  without  a  trial  by  jury,  is  not  in  conflict  with  the  pxt)- 
vision  of  the  Constitution  of  the  State  which  guarantees  ''that 
trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate."  ^ 

the  text  is  cited  and  the  subject  considered  OeorgiOf  vesting  the  jnrisdictiMi  of  all 
by  Ripley,  C.  J. ;  Byers  v.  Commonwealth,  erimituU  eates  in  tribanaU  other  than  cor- 
42  Pa.  St.  89  ;  1  Bish.  Cr.  Pr.  sec.  758  ;  poration  coorta,  the  court  being  of  opiuion 
SUte  V.  Conlin,  27  Vt  818.  Thus,  in  that  the  term  **  criminal  cases,"  as  osed  in 
New  Jersey,  it  is  held  that  legislative  an*  the  Ck>n8titQtion,  had  refSerenoe  to  sach  acts 
thority  to  municipal  courts  to  punish  vio-  and  omissions  as  are  in  violation  of  the 
lations  of  ordinauces  by  a  limited  fine  and  fmblie  laws  of  the  State^  and  not  to  viola- 
imprisonment,  without  providing  for  a  tions  of  local  ordinances  made  for  the 
trial  by  jury,  is  not  in  conflict  with  the  internal  police  and  government  of  the  dty. 
constitutional  provision  that  "the  right  In  this  State  the  settled  mle  is  that  the 
of  trial  by  jury  shall  remain  inviolate.'*  same  act  cannot  be  twice  puniahed,  — 
McGear  v.  Woodruff,  33  N.  J.  Law,  213  once  by  the  municipality  and  once  by  the 
(1868);  Johnson  v.  Barclay,  1  Harr.  (N.  J.)  State,  —and  the  rule  is  adopted  that  the 
1 ;  8.  p.  Howe  v.  Plainfield,  8  Vroom  (37  municipal  power  ends  where  the  right  to 
N.  J.  L.).  145  ;  People  v.  Justices,  74  N.  indict  under  SUte  authority  exists,  ss  sny 
Y.  406 ;  18  Alb.  Law  Jour.  254  (1878) ;  other  rule  would  deprive  the  accused  of 
anU,  sees.  366,  412,  413,  427  et  seq, ;  State  the  right  to  a  jury  trial.  Jenkins  «l 
V.  Lee,  29  Minn.  445;  Mankato  v.  Arnold,  Thomasville,  85  Gs.  145  (1866)  ;  Vason  f. 
86  Mino.  62  ;  ExparU  Schmidt,  24  S.  C.  Augusta,  supra;  Savannah  o.  Hnssey,  SI 
363  (quoting  text);  Moundsville  v.  Foun-  Ga.  80  (1857) ;  anU^  sec  816,  note.  So 
tain,  27  W.  Va.  182,  204  ;  Hill  v.  Mayor  in  Michigan :  Slaughter  v.  People,  2  Doqg. 
of  Dalton,  72  Ga.  314;  Dively  t;.  Cedar  (Mich.)  334  (1842).  Otherwise  in  Ka^ 
Falls,  21  Iowa,  565 ;  Davenport  G.  L.  &  ttidcy :  Williamson  v.  Commonwealth,  4 
C.  Co.  V.  Davenport,  13  Iowa,  229  ;  State  B.  Mon.  (Ky.)  146  (1843).  Whereachar- 
V.  Topeka,  36  Kan.  76;  Monroe  v.  Meuer,  ter  vested  in  a  municipal  offioOT  ''all  the 
85  La.  Ad.  1192  ;  see  also  Hollenbeck  v.  power  and  jurisdiction  given  to  trial  jus- 
Marshalltown,  62  Iowa,  21.  tices  "  in  the  State,  it  was  held  that  per- 
Treating  of  this  subject,  Mr.  Sedgwick  sons  charged  with  violations  of  ordinances 
says:  "ExtenBive  and  summary  police  were  entitled  to  a  trial  by  jory  and  to  an 
powers  are  constantly  exercised  in  all  the  appeal.  Beaufort  v.  Ohlandt,  24  S.  C. 
States  of  the  Union  for  the  repression  of  158 ;  Lexington  v.  Wise,  lb.  168 ;  ainU, 
breaches  of  the  peace  and  petty  offences ;  sees.  316,  866,  411,  428  et  seq, 
and  these  statutes  are  not  snppoeed  to  *  Byers  v.  Commonwealth,  42  Pa.  St 
conflict  with  the  constitutional  provisions  89.  In  this  case  the  extent  of  the  right 
securing  to  the  citizens  a  trial  by  jury."  of  trial  by  jury  at  common  law  is  tbor- 
Stat.  and  Const.  Law,  548,  549 ;  Cooley  oughly  examined  in  a  valn^ble  opinion 
Const.  Lim.  696.  What  off'ences  may  be  by  Str<mg,  J.,  afterwards  one  of  the 
proceeded  against  in  England  in  a  sum-  justices  of  the  Supreme  Conit  of  the 
mary  manner  are  determined  by  acts  of  United  States,  and  the  validity  of  som- 
Parliament,  and  the  later  acts  include  some  mary  c-onvictions  sustained.  See  ehaptnr 
cases  of  serious  crime.  1  Stephen,  Hist  on  Ordinances,  ante,  sees.  S66,  408,  41 L 
Cr.  I^w,  chap.  iv.  pp.  122-126.  In  Wil-  The  doctrine  msy  be  considered  as  settled 
liams  V,  Augusta,  supra,  proceedings  before  in  Pennsyhania  that,  municipal  corpora- 
a  city  council  for  violations  of  its  ordi-  tions  are  not  within  the  constitntiontl 
nances,  although  punishable  by  fine,  were  guaranty  of  jury  trial,  and  that  the  right 
considered  not  to  be  "  criminal  eases  "  to  a  trial  by  jury  may  be  withheld  by  the 
within  the  meaning  of  the  Constitution  of  legislature  from  new  offmeff  and  from 
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§  433.  Magna  Charta ;  The  Fourteenth  Amendment.  —  The  Fowr- 
teenth  Amendment  to  the  ConstitiUion  qf  the  United  States  contains  a 
provision  similar  to  that  found  in  many  of  the  State  Constitutions, 
"  that  no  State  shall  deprive  any  person  of  life,  liberty,  &c.,  without 
due  process  of  law."  ^  Thus  the  principles  of  Magna  Charta^  mem- 
orable in  their  assertion,  historic  in  their  associations,  and  luminous 
with  the  light  of  liberty,  are  part  of  the  fundamental  law  of  this 
country,  and  they  cannot  be  contravened  in  the  powers  granted  to 
municipalities,  nor  in  the  jurisdiction  with  which  municipal  courts 
are  invested,  or  in  the  proceedings  therein  authorized.^    One  of  the 


juri9dietunu  created  by  statute  without 
common -law  powers,  and  from  proceed- 
ings out  of  the  course  of  the  common  law, 
Rhines  v.  Clark,  51  Pa.  St.  96  (1865), 
per  Woodward,  C.  J. ;  Dunmore*B  Ap- 
peal, 52  Pa.  St.  874  (1866) ;  Ewing  v. 
FiUey,  43  Pa.  St.  884  (1862)  ;  Van  Swar- 
tow  V,  Commonwealth,  24  Pa.  St  181 
(1854).  See  Barter  v.  Commonwealth,  8 
Pa.  (Pen.  &  W.)  258  (1831) ;  po$L  sec 
438,  and  note.  Such  a  constitutional 
provision  does  not  apply  in  New  York  to 
petty  offences  made  triable  by  atatuie  before 
a  court  of  special  sessions.  People  v. 
Justices,  74  N.  Y.  406  (1878)  ;  18  Alb. 
Law  Jour.  254.  A  different  view  is,  to 
some  extent,  taken  by  the  Supreme  Court 
of  Vermonl  under  the  Constitution  of  that 
State,  whose  language  is,  that  "  when  an 
issue  of  fact  proper  for  cognizance  of  a 
jury  shall  be  joined  in  a  court  of  law,  the 
parties  have  a  right  to  trial  by  jury  which 
ought  to  be  held  sacred."  In  the  opinion 
of  the  court,  a  public  corporation,  although 
the  liability  on  the  corporation  be  created 
by  statute,  is  entitled  to  a  jury  trial,  and 
therefore  a  statute  providing  for  a  com- 
pulsory and  linal  reference  of  a  case  in 
its  nature  one  at  common  law,  is  void ; 
and  the  Constitution  applies  to  all  contro- 
Tersies  fit  to  be  tried  by  a  jury,  although 
the  particular  right  was  created  by  statute 
enacted  after  the  adoption  of  the  Consti* 
tution.  Plimpton  v.  Somerset,  83  V t  288 
(1860).  It  would,  perhaps,  be  going  too 
far  to  say  that  municipal  corporations  are 
not  in  any  case  within  the  constitutional 
guaranty  of  a  trial  by  jury,  and  yet  it 
would  not  follow  that  provision  might 
not  be  made  for  the  trial  in  a  summary 
way,  before,  municipal  courts,  of  petty  or 
police  offenoea.     People   v.   Justices,  74 


N.  Y.  406;  18  Alb.  Law  Jour.  254 
(1878) ;  ante,  chap.  iv.  ;  supra,  sees.  866- 
868,  411,  412;  infra,  sees.  434-438. 

^  Construed  Portland  v,  Bangor  (va- 
grants), 65  Me.  120  (1876)  ;  6.  c.  20  Am. 
Bep.  681 ;  ante,  sec  401. 

^  The  words  referred  to  in  the  text,  in 
substance  the  same  as  Aiticle  89  of  Magna 
Charta,  are  the  "essential  clauses,"  being 
those  that  "protect  the  personal  liberty 
and  property  of  all  freemen  by  giving 
security  from  arbitrary  imprisonment  and 
arbitrary  spoliation."  Hallam  Mid.  Ages, 
II.  324.  "These  three  words  [ntU- 
lus  liber  homo]  are  worth,'*  says  Lord 
Chatham,  "all  the  classics.'*  In  time 
they  came  to  embrace  every  person  in  the 
realm.  The  eloquent  eulogium  of  Sir 
James  Mackintosh  upon  Magna  Charta  is 
well  known.  He  justly  says  that  whoever 
appreciates  it  "  is  sacredly  bound  to  speak 
with  reverential  gratitude  of  the  authors 
of  the  Great  Charter.  To  have  produced 
it,  to  have  preserved  it,  to  have  matured 
it,  constitute  the  immortal  claim  of  £n^ 
land  upon  the  esteem  of  mankind.'*  In 
enumerating  its  advantages  and  its  bless* 
ings,  it  seems  to  the  author  that  Sir  James 
has  omitted  to  notice  its  crowning  glory, 
and  that  is  its  assertion  of  the  principle  of 
such  priceless  value  to  mankind  which 
Magna  Charta  alike  in  its  origin  and  in 
its  general  and  specific  provisions  declares 
and  illustrates,  and  which  is  the  founda- 
tion principle  of  English  and  American 
liberty,  viz. :  that  the  Law  as  distinguished 
from  arbitrary  power  or  discretionary  au* 
thority  is  supreme  over  all ;  that  all  per- 
sons from  those  in  the  highest  station  to 
the  humblest  individual  are  equally  en- 
titled to  its  protection  and  are  equally 
bound  to  render  it  obedience  ;   that  all 
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questions  which  most  frequently  arises  is  whether  the  defendant  is 
entitled  to  a  trial  hyjury,  and  the  cases  on  this  subject  cannot  all 
be  reconciled.^  The  general  principles  applicable  to  its  solution, 
however,  are  plain.  Violations  of  municipal  by-laws  proper,  such 
as  fall  within  the  description  of  municipal  police  regulations,  as  for 
example  those  concerning  markets,  streets,  waterworks,  city  oflScers, 
&c.,  and  which  relate  to  acts  and  omissions  that  are  not  embraced  in 
the  general  criminal  legislation  of  the  State,  the  legislature  may 
authorize  to  be  prosecuted  in  a  summary  manner  by  and  in  the 
name  of  the  corporation,  and  need  not  provide  for  a  trial  by  jury. 
Such  acts  and  omissions  are  not  crimes  or  misdemeanors  to  which 
the  constitutional  right  of  trial  by  jury  extends.' 

In  England  violations  of  municipal  by-laws  where  the  penalty  is 
a  fine,  or  by  authority  of  Parliament  a  fine  and  imprisonment,  have 
always  been  prosecuted  in  a  summary  manner,  although  Magna 
Charta  secures  the  right  of  trial  by  jury.  Summary  prosecutions, 
however,  have  always  been,  it  is  believed,  in  virtue  of  Acts  of  Parlia- 
ment.^ The  distinction  there  is  between  offences  known  as  pleas  of 
the  crovm,  where  the  trial  must  be  by  jury,  and  petty  offences  pim- 
ishable  by  fine  or  amerciament  in  the  inferior  jurisdictions.^  And 
a  by-law  with  appropriate  penalties  is  not  necessarily  invalid,  be- 
cause the  party  may  also  be  indicted  for  the  same  act^  So  here 
where  the  act  or  omission  sought  to  be  punished  by  imprisonment 
under  a  municipal  ordinance  is  in  its  nature  not  peculiarly  an  of- 
fence against  the  municipality,  but  rather  against  the  public  at 
large,  and  where  it  falls  within  the  legal  or  common-law  notion  of  a 
crime  or  misdemeanor,  and  especially  where,  being  of  such  a  nature, 
it  is  embraced  in  the  criminal  code  of  the  State,  then  the  constitu- 
tional guarantees  intended  to  secure  the  liberty  of  the  citizen  aud 
the  right  to  a  trial  by  jury  cannot  be  evaded  by  the  nature  of  the 
powers  vested  in  the  municipal  corporation  or  the  nature  of  the 

men  are  governed  by  the  general  law  of         *  Text  quoted  by  the  Sapreme  Conrt  of 

the  land  and  by  that  alone,  and  are  amena-  the  United  SUtea  in  Callan  v.  Wilson,  127 

ble  only  to  that  law  aa  administered  in  the  U.  S.  640(1888);   where,   however,  the 

Judicial  Courts  ;  that  the  entire  structure  crime  in  question  —  conspiracy  —  was  held 

of  our  polity,  Constitutions,  and  laws  rests  not  to  be  included  in  the  class  referred  to 

upon  the  right  of  the  individual  to  the  in  the  text.     See  also  State  v.  Powell,  97 

security  and  enjoyment  of  his  freedom  and  N.  C.  417,  and  post,  sec.  439. 

his  property  ;  that  the  individual  is  every-         •  1  Stephen  Hist.  Crim.  Iaw,  chap.  iv. 

thing  and  the  government  nothing  except  p.  122. 

so  far  as  it  is  an  institution  that  protecta         *  AnU,  sec.  868,  and  authoritieB  cited 

his  liberties  and  his  rights.  in  note. 

1  Ante,  sees.  366-368,  and  cases  in  note;         »  Grant  on  Corp.  82  ;  anU^  sec  U^ 

sees.  408-414,  and  notes ;  sees.  427,  428-  note. 
432. 
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jurisdiction  conferred  upon  the  municipal  courts.^  If  no  imprison- 
ment for  the  violation  of  the  municipal  regulation  is  authorized,  it  is 
clear  that  the  prosecution  is  not  criminal,  and  there  is  no  constitu- 
tional right  to  a  trial  by  jury.  But  if  a  limited  imprisonment  on 
default  of  paying  a  fine,  or  even  as  part  of  the  punishment,  is  au- 
thorized by  the  legislature,  this  does  not  necessarily  make  the  case, 
if  it  be  for  a  violation  of  a  mere  municipal  regulation,  one  to  which 
the  right  of  a  trial  by  jury  extends.  The  question  depends  rather, 
we  think,  upon  the  intrinsic  nature  of  the  offence.  It  is  very  gener- 
ally agreed  in  this  country  that  certain  minor  or  petty  offences  may 
be  summarily  proseci^ted  and  tried  without  indictment  or  a  jury, 
but  there  is  a  class  of  cases  so  near  boundary  line  that  the  courts 
have  differed  as  to  which  side  of  it  they  belong.^    On  the  principles 

^  In  re  Rolfs,  80  Kan.  758,  quoting  ing  is  in  general  looked  upon  as  a  criminal 

text,  and  holding  that  maintaining  a  nui-  one.    Per  FlaU,  B.,  Attorney-General  v. 

aance  —  as  keeping  a  hog-pen  —  being  at  Radloff,  10  Exchq.  84.    There  are  many 

common  law  a  criminal  offence  for  which  crimes,  properly  so  called,  which  are  liable 

fine  and  imprisonment  may  be  imposed,  to   be  punished  on  summary  conviction, 

one  accused  thereof  is  entitled  to  a  jury,  1  Steph.  Hist.  Cr.  Law,  chap.  iv.  p.  122. 

in  a  trial  before  a  police-judge  under  an  But  there  are  a  ya«*t  number  of  acts,  which 

ordinance  of  the  city.     Stebbins  v,  Mayer  in  no  sense  are  crimes,  which  are  also 

(Kan.),  16  Pac.  Rep.  745.    •  punishable  ;  such,  for  instance,  as  keeping 

^  Ante,  sees.   366,  868  and  note,  408  open  house    after  certain  hours,    and  a 

ti  $eq.,  414,  427,  423.    In  England,  under  variety  of  breaches  of  police  regulations 

TErious  Acts  of  Parliament  from  an  early  which  will  readily  occur  to  the  mind  of  any 

period,    certain    magistrates    have    been  one.    Per  Baron  Martin,  s.  c.  96.    Whei-e 

authorized  *'  to  inflict  in  a  summary  way  the  proceeding  is  conducted  with  a  view 

penalties  of  different  kinds  upon  a  great  and  for  the  purpose  of  obtaining  redress 

variety  of  offenders.    These  penalties  have  for  the  violation  of  a  private  right  only, 

consisted   in    the    infliction   of   fines   of  the  proceeding  is  a  civil  one  ;  but,  on  the 

greater  or  less  amount,  and  sometimes  in  other  hand,  where  the  proceeding  is  di- 

imprisonment,  and  occasionally  in  setting  rected  for  the  punishment  of  an  offence 

the  offender  in  the  stocks.     Most  offences  which  militates  against  the  general  in- 

created  by  legislation  of  this  sort  have  terest   of  the    community,   and  for  the 

consisted  in  the  violation  of  rules  laid  punishment  of   the    infraction    of  some 

down  for  some  administrative    purpose,  public  duty,  such  proceeding  is  a  crini- 

and  so  belong  rather  to  administrative  law  inal  proceeding.    Per  Sir  Alexander  Cock- 

than  to  criminal  law  as  usually  under-  hum,  in  arguing  same  case,  p.  86.     It  is 

stood."    1  Stephen  Hist.  Cr.  Law,  chap,  not  an  easy  matter  to  draw  a  line,  and  so 

iv.  p.  122.     In  the  later  acts  in  England  be  able  to  decide  on  which  side  of  it  each 

the  summary  powers  of  magistrates  '*  in  case  should  be  placed.     Reference  may  be 

cases  of  serious  crimes  have  lieen  consider-  made  to  the  following  cases  :  Attomey- 

ably  enlarged."    Tb,    The  following  refer-  General  v.  Bowman,  2  B.  &  P.  532,  n.  ; 

ence  to  some  additional  authorities,  Eng-  Attorney-General  v.  Siddon,    1   C.  &  J. 

lish  and  Canadian,  respecting  the  question,  220  ;  Huntley  v.   Luscombe,   2  B.  &  P. 

What  18  a  crime  r   is  taken   from  Chief  530  ;  Rackham  v.  Bluck,  9  Q.   B.   691 ; 

Justice  Harrison's  Municipal  Manual  for  Cobbett  v.  Slowman,  9  'Exchq.  633  ;  Eg- 

the  Province  of  Ontario  (5th  ed.  1878),  p.  giugton,  In  re,  2  E.  &  B.  717  ;  Sweeney  r. 

812  :  —  Spooner,  3  B.  &  S.  829  ;  Reeve  v.  Wood, 

"  If  imprisonment  may  in  the  first  in-  5  B.  &  S.  864  ;  Attorney-General  v.  Snlli- 

stance  follow  the  conviction,  the  proceed-  van,  32  L.  J.  Exchq.  92  ;  Easton*s  Case, 
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here  laid  down  those  which  most  commonly  present  themselves 
may  be  satisfactorily  determined. 

§  434  (362).  Criminal  ChargM ;  Jury  TriaL  —  Where  the  legis- 
lature undertakes  to  confer  upon  the  courts  of  the  corporation,  or 
where  the  corporation  seeks  to  give  to  its  court  summarjf  jurisdidion 
to  try  persons  for  acts  which  are  indictable,  or  are  criminal  offences,  it 
not  unfrequently  happens  that  some  provision  of  the  Constitution, 
designed  to  protect  the  rights  or  liberty  of  the  citizen,  is  violated 
Thus,  under  a  Constitution  declaring  "  that  no  freeman  shall  be  pat 
to  answer  any  criminal  charge  but  by  indictment,**  &c.,  and  "  that  no 
freeman  shall  be  convicted  of  any  crime  but  by  the  unanimous  ver- 
diet  of  a  jury  of  good  and  lawful  men  in  open  court,  as  heretofore 
used,"  an  act  of  the  legislature  which  gives  to  an  officer  of  an  in- 
corporated town  the  power  of  trying  assaults  and  bcUteries,  or 
other  crimes,  is,  in  the  opinion  of  the  Supreme  Court  of  North 
Carolina,  void,  because  it  violates  both  of  these  provisions  of  the 
Constitution.^ 

§  435  (363).  Same  subject.  —  A  similar  view  was  taken  in  the 
State  of  Arkansas,  the  Constitution  of  which  provided  that  "no 
man  shall  be  put  to  answer  any  criminal  charge  but  by  present- 
ment, indictment,  or  impeachment ; "  and  it  was  held  that  the  l^;i8- 
lature  could  not  confer  upon  the  corporation  coui-ts  of  a  city  tiu 
power  to  punish  an  a^ssault  and  battery  —  this  being  a  criminal 
charge  —  without  presentment  or  indictment ;  and  it  was  conse- 
quently decided  that  the  judgment  of  conviction  of  such  a  court  for 
an  assault  and  battery  is  coram  nan  judice,  and  constitutes  no  bar 
to  a  prosecution  by  indictment  in  the  courts  of  the  State  for  the 
same  oflTence.^ 

12  A.  &  E.  646;  Cattell  v,  Ireson,  E.,  B.  &  "the  mayors,  recorders,  &c.,  may  be  ooo- 

E.  91  ;  Morden  v.  Porter,  7  C.  B.  K.  8.  missioned,  and  the  legislature  may  Test 

641  ;    Heme  v.  Garton,  2  E.  &  E.  66 ;  in    them   such  criminal   jurisdiction  u 

Parker  v.  Green,  2  B.  &  S.  299  ;  Lucas  &  may  be  necessary  for  the  punishment  of 

McGlashan,  In  re,  29  Upper  Can.  Q.  B.  minor  crimes  and  offences,  as  the  police 

81  ;  The  Queen  v.  Boardman,  30  Upper  and  good  order  of  the  city  of  New  Orleaoi 

Can.  Q.  B.  663  ;  The  Queen  v.  Roddy,  41  may  require."     It  was  held  that  art.  lOS 

Upper  Can.  Q.  B.  291."  laid  down  the  general  rule,  to  which  art. 

1  State  V.  Moss,  2  Jones  (N.  C. )  Law,  124  was  an  exception,  and  that  under 

66  (1854).      See  Tiemey    v.    Dodge,   9  the   latter  article    it  was  competent  for 

Minn.  166  (1864).     The  Constitution  of  the  legislature  to  provide  for  the  proae* 

Louisiatia  (art  108)  requires  that  "  prose*  cution    of  minor    offences,    without  in- 

cutions  shall  be  by  indictment  or  infonna-  dictment  or  jury  trial,  in  the  Recorder'! 

tion.     The  accused  shall  have  a  speedy  Court    State  v.  Guttierrez,   16  La.  An. 

trial  by  an  impartial  jnry  of  the  vicin-  190  (1860). 
age."    Another  article  (124)  provides  that         *  Rector  r.  SUte,  6  Ark.  (1  Eng.)  187 
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§  436  (364).  Same  subject.  —  The  same  doctrine  was  declared 
iu  Michigan.  The  Constitution  of  the  State  contained  a  provision 
that  "  no  person  shall  be  held  to  answer  for  a  criminal  offence  unless 
on  the  presentment  of  a  grand  jury,  except  cases  cognizable  by 
justices  of  the  peace/'  &c. ;  and  by  the  statutes  of  the  State,  the 
keeping  of  a  bawdy-house  was  declared  to  be  an  offence  punishable 
by  fine  and  imprisonment.  Under  this  state  of  the  law  the  city  of 
Detroit  was  empowered  by  the  legislature  *'  to  make  all  such  by- 
laws and  ordinances  as  may  be  deemed  expedient  by  the  common 
council  for  effectually  preventing  and  suppressing  houses  of  ill-fame 
within  the  limits  of  the  city."  It  was  held  that  the  term  "  criminal 
offence"  in  the  Constitution  included  both  felonies  and  misde- 
meanors, and  embraced  the  offence  (which  was  such  both  at  com- 
mon law  and  by  the  statute  of  the  State)  of  keeping  a  house  of 
ill-fame ;  and  therefore  an  ordinance  of  the  common  council  pre- 
scribing the  punishment  for  keeping  such  a  house  within  the  city 
and  providing  for  the  trial  and  conviction  of  the  offenders  in  the 
municipal  court  withovi  indictment,  was  unconstitutional,  the  judg- 
ment of  the  court  resting  upon  the  principle  that,  under  the  con- 
stitutional provision  quoted,  there  could  be  no  summary  conviction 
under  an  ordinance  for  t?uU  which  is  a  criminal  offence  by  the  gen- 
eral laws  of  the  State.^ 

§  437  (365).  Same  subject  —  So,  by  the  Constitution  of  Texas, 
it  is  provided  that  **  in  all  cases  in  which  justices  of  the  peace  or 

(1S45) ;  Dorr  v.  Howard,  6  Ark.  461 ;  as  to  an  ordinance  against  opium  dens, 
Lewis  V.  State,  21  Ark.  211.  It  is  held  as  precisely  the  same  acts  are  made 
in  the  same  State  that  a  corporation  court  punishable  by  the  Penal  Code.  Re  Sic,  78 
may  punish  a  person  for  using  obscene  CaL- 142  (1887)*  In  Kentucky,  the  Con- 
language  in  the  streets,  because  such  an  stitution  of  which  provides  that  "  no  per- 
offence  is  not  declared  criminal  by  any  son  shall,  for  any  indictable  offence,  be 
statate  of  the  State.  Slattery,  In  re,  8  proceeded  against  criminally  by  infonna- 
Ark.  484.  tion,"  and  that  "all  prosecutions  shall  be 
1  People  V,  Slaughter,  2  Doug.  (Mich. )  carried  on  in  the  name  and  by  the  au- 
884  (1842),  note  ;  and  see  Welch  v.  People,  thority  of  the  commonwealth,"  the  legis- 
Ib,  882  (1846).  Under  the  present  Con-  lature  may  authorize  a  city  corporation 
•titation  of  Oalifomia  an  ordinance  prohi-  to  proceed  in  its  name  against  offenders 
biting  persons  from  Tisiting,  for  purposes  of  for  violating  its  ordinances,  and  punish 
prostitution,  houses  of  ill-fame,  was  sus-  them  by  fine,  although  the  offence,  as  in 
tained,  the  same  "not  being  in  conflict  the  case  before  the  court  (an  assault  and 
with  the  general  laws  "  of  the  State.  Be  battery),  is  indictable  under  the  laws  of 
Johnson.  73  Cal.  228  (1887).  So  as  to  the  State.  The  court  regarded  the  pro- 
ordinance  to  suppress  tipplinfi^-houses.  JU  ceeding  in  the  name  of  the  corporation  as 
Campbell,  74  CaL  20  (1887).  So  as  to  ofa^^^/ui  civil  or  penal  nature,  and  not  as 
ordinance  making  it  unlawful  to  visit  a  criminal.  Williamson  v.  Commonwealth, 
place  for  the  practice  of  gambling.  Lane,  4  B.  Mon.  (Ry.)  146  (1843)  ;  ante,  secsi 
JSx  parte,  76  Cal.   587*     But  otherwise  88,  411,  429  ;  supra,  sec  432,  note. 
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inferior  tribunals  shall  have  jurisdiction  of  causes  where  the  penalty 
is  fine  and  imprisonment  (except  in  cases  of  contempt),  the  accused 
shall  have  the  right  of  trial  by  jury,"  and  under  this  it  was  held 
that  the  mayor's  court  could  not  constitutionally  be  invested  with 
power  to  try  summarily,  and  without  a  jury,  a  person  for  assault 
and  battery,  in  violation  of  the  ordinances  of  the  corporation^ 
where  the  mayor  was  authorized  to  impose  a  fine.^ 

§  438  (366).  Same  subjeot.  —  In  Zylstra  v.  The  Corporation  of 
Charleston,  it  appeared  that  the  organic  act  of  the  city  gave  to  the 
common  council  power  to  affix  and  levy  fines  for  all  offences  against 
their  by-laws,  and  there  was  no  limitation  of  the  amotmt  of  the  fines. 
In  this  respect  the  charter  was  silent  The  "  Court  of  Wardens " 
(the  corporation  tribunal)  had  the  power  expressly  given  to  it  to 
commit  for  fines  and  penalties.  Under  these  circumstances  the 
corporation  of  Charleston  passed  an  ordinance  prohibiting  the 
exercise  of  the  tirade  of  candle  and  soap  making  within  the  limits 
of  the  city,  under  a  penalty  of  £100.  Zylstra  was  prosecuted  in 
the  Court  of  Wardens  —  composed  of  members  of  the  city  coun- 
cil—  for  a  violation  of  this  by-law,  and  fined  by  this  court  £100. 
On  his  motion  to  obtain  a  prohibition  it  was  held,  under  the 
Constitution  of  that  State,  that  the.  proceedings  of  the  Court  of 
Wardens  were  void,  not  being  according  to  the  lex  terroe  recog- 
nized by  Magna  Charta,  and  expressly  adopted  by  the  State  Con- 
stitution. And  the  judges  who  expressed  themselves  on  that 
point  were  of  opinion,  under  the  State  Constitution,  that  that  tri- 
bunal could  not  be  invested  with  a  jurisdiction  greater  than  that 
exercised  by  justices  of  the  peace,  unless  there  was  provision  for 
securing  a  trial  by  jury,  which  in  the  instance  before  the  court 
had  not  been  made.^ 

^  Barns  v.  La  Grange,  17  Texas,  415  and  void."    Barter  v.  Commonwealth,  8 

(1856) ;  8.  P.  Smith  v.  San  Antonio,  Ih.  Pa.  (Pen.  k  W.)  253  (1881). 
643.  A  statute  providing  for  summary  con- 

*  Zylstra  v.  Charleston,  1  Bay  (S.  C),  viction  for  a  new  offence  before  inferior 

882  (1794).  jurisdictions,   without  a   jury,  does  not 

In  holding  that  the  charter  of  the  city  violate  the  provision  of  the  Constitution 

of   Lancaster    did   not  confer  upon   the  that '  *  trial  by  jury  shall  be  09  hfretc/ore, 

councils  the  right  to  vest  in  the  mayor  and  the  right  thereof  remain  inviolate." 

and  aldermen  jurisdiction  to  convict  sum-  Van  Swartow  v.  Commonwealth,  24  Pa. 

marily,  and  imprison  in  default  of  payment  St.    181   (1854).     Ante,  sec.   482,  note; 

of  the  penalty  affixed  to  an   ordinance,  Rhines  v,  Clark,  51  Pa.  St.  96.    See,  also, 

Oihson,  C.  J.,  remarked  :    **Now,  if  the  Boring  v.   Williams,  17  Ala.  610;  Times 

charter  even  purported  to  confer  a  power  v.  The  State,  26  Ala.  165  ;  Powers,  In  rc^ 

to  imprison  on  summary  conviction  (for  a  25  Vt  261 ;  Murphy  v.  People,  2  Cow. 

misdemeanor)  and  without  appeal   to  a  (N.  Y.)  815 ;   Shirley  v.  Lunenbui^,  H 

jury,  it  would  be  so  far  unconstitutional  Mass.  379. 
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§  439  (367).  Where  the  Right  of  a  Jury  Trial  is  gi^en  by 
AppeaL  —  It  has,  however,  been  decided  in  the  courts  of  several 
of  the  States  that  although  the  charge  or  matter  in  the  municipal 
OP  local  courts  be  one  in  respect  of  which  the  party  is  by  the  Con- 
stitution entitled  to  a  trial  by  jury,  yet  if  by  an  appeal,  clogged 
with  no  unreasonable  restrictions,  he  can  have  such  a  trial  as  a  matter 
of  right  in  the  appellate  court,  this  is  sufficient,  and  his  constitu- 
tional right  to  a  jury  trial  is  not  invaded  by  the  summary  proceed- 
ing in  the  first  instance.^  The  Supreme  Court  of  the  United  States 
has,  however,  very  recently  emphatically  disapproved  of  this  doc- 
trine, in  a  case  where  the  charge  against  the  defendant  was  criminal 
in  its  nature,  affecting  the  public  at  large,  and  was  not  one  of 
the  class  of  petty  offences  which,  at  the  common  law,  may  be 
proceeded  against  summarily,  without  a  jury.^  The  question  came 
before  the  court  upon  an  application  for  the  writ  of  habeas  corpus 
in  favor  of  one  who  had  been  convicted  in  the  Police  Court  of 
the  District  of  Columbia,  of  the  offence  of  conspiracy,  without  a 
jury  which  he  had  duly  demanded.^     The  distinction  is  shai^ply 


As  to  the  right,  nnder  particular  con- 
stitutional and  statutory  provisions,  to  a 
jury  trials  for  violations  of  municipal  by- 
laws. Thomas  v.  Ashland,  12  Ohio  St. 
124  ;  Work  v.  State,  2  Ohio  St.  296  ;  Gray 
V.  State,  2  Haning.  (Del.)  76  (1836); 
Low  V,  Commissioners  of  Pilotage,  R.  M. 
Charlt  (Ga.)  302;  Green  v.  Savannah,  2h, 
368,  371;  Williams  v.  Augusta,  4  Ga.  509. 
Approved,  Floyd  v.  Eatonton  Comm'rs, 
14  Ga.  354  (1858) ;  SUtev.  Guttierrez,  15 
La.  An.  190 ;  Trigally  v.  Memphis,  6 
Coldw.  (Tenn.)  382  (1869);  Anderson  v. 
O'Donnell,  7  Southeast.  Rep.  524.  AnU, 
sees.  427,  482. 

Jurisdiction  of  mayor* s,  recorder's,  and 
police  courts  under  statutes  or  special  char- 
ters. Commonwealth  v.  Pindar,  11  Met. 
(Mass.)  589 ;  Commonwealth  v.  Roark, 
8  Cnsh.  (Mass.)  210  ;  Same  v.  Emery,  11 
Cush.  (Mass.)  406;  Elder  v.  D wight 
Manufacturing  Co.,  4  Gray  (Mass.),  201 ; 
State  r.  Ricker,  32  N.  H.  179 ;  Myers  v. 
People,  26  111.  178 ;  Rice  r.  State,  3  Kan. 
141  ;  State  v.  Young,  3  Kan.  445  ;  Malone 
V,  Murphy,  2  Kan.  250  ;  Gray  v.  State,  2 
Harring.  (Del.)  76  ;  Hutchings  v.  Scott,  4 
Halst.  (N.  J.)  218  ;  Cincinnati  v,  Gwynne, 
10  Ohio,  192  ;  14  Ohio,  250,  403  ;  Markle 
V.  Akron,  14  Ohio,  586 ;  Weeks  v,  For- 
man.  1  Harris.  (N.  J. )  237  ;  Truchelut  p. 


City  Council,  1  Nott  &  McC.  227  ;  Thorn- 
ton V.  Smith,  1  Wash.  (Va.)  R.  106; 
McMullen  v.  City  Council,  1  Bay  (S.  C), 
46 ;  Zylstra  v.  Charleston,  lb.  382 ; 
Willis  V.  Boonville,  28  Mo.  543 ;  Fayette 
V.  Shafroth,  25  Mo.  445 ;  Sill  v.  Coming, 
15  N.  Y.  297 ;  Landers  v.  Staten  Island 
RaUroad  Co.,  58  N.  Y.  450  (1873)  ;  Good- 
rich V.  Brown,  80  la.  291  (1870) ;  Penn- 
sylvania Hall,  2n  re,  5  Pa.  St  204(1847); 
Alexander  v.  BenneU,  60  N.  Y.  204(1875). 

Extent  of  jurisdiction  territorially. 
Stete  V.  Clegg,  27  Conn.  593 ;  Covill  v. 
Phy  (process),  26  111.  432 ;  State  v. 
McArthur,  18  Wis.  383  ;  Hoag  v.  Lamont, 
60  N.  Y.  96  (1875). 

^  Stewart  v.  Mayor,  7  Md.  501  ;  Mor- 
ford  V.  Barnes,  8  Yerger  (Tenn.),  444  ; 
McDonald  v.  Schell,  6  Serg.  &  Rawle 
(Pa),  240  ;  Beers  v.  Beers,  4  Conn.  535  ; 
Jones  V.  Robbins,  8  Gray  Mas8.),  329; 
Dorgan  v.  Boston,  12  Allen  (Mass.),  223  ; 
Sedg.  St.  and  Const.  Law,  549  ;  Cooley 
Const  Lim.  410.  Text  cited  and  followed. 
Emporia  v.  Volmer,  12  Kan.  622,  631 
(1874);  pos^,  sec.  813. 

«  Callan  v.  Wilson,  127  U.  S.  540 
(1888). 

•  Callan  v.  Wilson,  supra.  Mr.  Justice 
Harlan,  delivering  in  this  case  the  opinion 
of  the  court,  said:     *'  It  [conspiracy]  is  an 
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drawu  by  the  Supreme  Court  iu  the  case  cited,  between  oflTenoes 
essentially  criminal,  affecting  the  public  at  laige,  and  p^ 
offences  which  at  the  common  law  may  be  proceeded  against  in 
a  summary  manner,  which  latter  would  include  violations  of  moni- 
cipal  ordinances  concerning  local  affairs  in  respect  of  matters  noih 
criminal  in  their  nature.  This  distinction  would  appear  to  be 
sound,  and  the  doctrine  of  the  Supreme  Court  is  consonant  with 
the  established  and  traditionary  regard  of  our  jurisprudence  for 
the  rights  of  the  citizen  and  for  the  trial  by  jury  in  criminal  cases. 
To  this  extent  only  is  the  doctrine  of  the  Supreme  Court  in 
necessary  conflict  with  the  judgments  of  the  State  courts  referred 
to  in  the  text^ 

§  440  (368).  Revisory  Power  of  the  Bnperior  Courts;  Review 
of  Proceedinga  by  Superior  Tribunals.  —  With  respect  to  in- 
ferior jurisdictions,  the  right  to  review  their  proceedings  by  the 
superior  tribunals  will  not  be  taken  away  unless  the  intention 

offence  of  agraTe  character,  affecting  the  or  by  or  onderthe  authority,  of  the  United 

public  at  lai^,  and  we  are  unable  to  hold  States,  secures  to  him  the  right  to  ei^ 

that  a  person  charged  with  having  com-  that  mode  of  trial  from  tha  first  moment 

mitted  it  in  this  District  is  not  entitled  and  in  whatever  court  he  ia  pot  on  trial 

to  a  jury,  when  put  upon  his  trial     The  for  the  offence  chaiged.     In  such  cases  t 

jurisdiction  of  the  Police  Court,  as  defined  judgment  of  oonviciion,  not  based  upon  t 

by  existing  statutes,  does  not  extend   to  verdict  of  guilty  by  a  jury,  is  void.    To 

the  trial  of  infamous  crimes  or  offences  accord  to  the  accused  a  right  to  be  tried 

punishable  by  imprisonment  in  the  peni*  by  a  jury,  in  an  appellate  court,  after  he 

tentiary.     But  the  argument  made  in  be-  has  been  onoe  fully  tried  otherwise  tbta 

half  of  the  government,   implies  that  if  by  a  jury,  in  the  court  of  original  jnriadie- 

Congress  should  provide  the  Police  Court  tion,  and  sentenced  to  pay  a  fine  or  be 

with  a  grand  jury,    and  authorize  that  imprisoned  for  not  paying   it,  does   not 

court  to  try,  without  a  petit  jury,  all  per-  satisfy  the  requirements  of  the  Constito* 

sons  indicted  —  even  for  crimes  punish-  tion.     When,  therefore,  the  appellant  vai 

able  by  confinement  in  the  penitentiary  —  brought  before  the  Supreme  Court  of  the 

such  legislation  would  not  be  an  invasion  District,  and  the  fisct  was  disclosed  that 

of  the  constitutional  right  of  trial  by  jury,  he  had  been  adjudged  guilty  of  the  crime 

provided  the    accused,  after  being  tried  of  conspiracy  charged  in  the  infonnatioa 

and  sentenced  in    the   Police  Court,    is  in  this  case,  without  ever    having  been 

given  an  unobstructed  right  of  appeal  to,  tried  by  a  jury,  he  should  have  been  re- 

and  trial  by  jury  in,    another  court   to  stored  to    his    liberty."      The    Sopreme 

which  the  case  may  be  taken.     We  can-  Court  of  the  District  had  previously  ex- 

not  assent  to  that  interpretation  of  the  pressed  its  doubt  upon  the  qnestion.    In 

Constitution.     Except    in   that  class    or  re  Fry,  8  Mackey,    (D.  C.    185.     See  also 

grade   of  offences  called   petty   offences.  In  re  Dana,  7  Benedict,  1. 
which,    according  to   the  common    law,  *  It  Is  certainly  very  difficult  to  define 

may    be    proceeded    against    summarily  in  view   of  the  English  legislation  what 

in    any  tribunal    legally  constituted   for  are  such  petty  offences.     1  Stephen,  Hiit 

that  purpose,  the  guarantee  of  an  impar-  Cr.  Law,  chap.  iv.  p.  122,  where  thehis- 

tial  jury  to  the  accused  in  a    criminal  tory  and  character  of  such  legislation  are 

prosecution,  conducted  either  in  the  name,  given. 
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of  the  legislature  to  this  effect  is  expressed  with  unequivocal 
clearness.  The  authorities  cited  in  the  note  will  show  the  great 
length  to  which  the  courts  go  in  preserving  the  right  to  review 
the  proceedings  of  subordinate  tribunals,  administered  fi-equently 
by  men  without  professional  or  judicial  knowledge  or  experience, 
A  declaration  by  the  statute  concerning  an  inferior  tribunal, 
that  its  proceedings  " shall  be  final  and  conclusive**  or  " tpithout 
appeal^  &c.,  will  not  deprive  a  party  of  the  right  of  review  by 
certiorari^  error,   or    the  proper    proceeding.^     But    where    it  is 


1  Rex  V.  Commissioners,  2  Eeeble,  43 ; 
Rex  V.  Moreley,  2  Burr.  1040  ;  Lawton  v. 
Commissioners,  2  Gaines  (N.  Y.),  179, 
181 ;  Starr  v.  Trustees,  6  Wend.  (N.  Y.) 
564  ;  People  v.  Mayor,  2  Hill  (N.  Y.),  9; 
Tiemey  v.  Dodge,  9  Minn.  166 ;  Heath, 
In  re,  8  Hill  (N.  Y.).  42,  52,  and  cases 
cited  and  reviewed  by  Cowen,  J. ;  Camden 
V.  Bloch,  65  Ala.  236. 

A  kindred  subject  is  treated  in  the 
chapter  on  Municipal  Officers:  '*  Special 
Tribunal  to  determine  Election  Contests 
for  Municipal  Offices,'*  ante,  sec  200, 
and  it  is  there  shown  that  the  ordinary 
constitutional  proTision  that  the  judicial 
power  shall  be  vested  in  certain  courts 
does  not  disable  the  legislature  from  pro- 
viding that  the  council  of  municipal  coT' 
porations  may  finally  determine  the  valid- 
ity of  the  elec^tion  of  corporation  officers. 
New  Orleans  v.  Morgan,  7  Martin  ( La. ), 
N.  8.  1,  —  9  Martin,  repr.  381 ;  State  v. 
Fitzgerald,  44  Mo.  425  (1869)  ;  Ewing  v, 
Filley,  43  Pa.  St.  384 ;  State  v.  Johnson, 
17  Ark.  407.  But  the  supervisory  juris- 
diction of  the  superior  courts  will  not  be 
held  to  be  taken  away  by  mere  n^^tive 
words.  Grier  v.  Shackleford,  Const.  Rep. 
642 ;  State  v.  Fitzgerald,  supra ;  Com- 
monwealth V,  McCloskey,  2  Rawle  (Pa.), 
869  ;  Strahl,  In  re,  16  Iowa,  369  ,*  State 
V.  Funck,  17  Iowa,  365  ;  Bateman  v. 
ICegowan,  1  Met.  (Ky.)  533  ;  Wammack 
V.  Holloway,  2  Ala.  31  ;  Hunmier  t;. 
Hummer,  8  Q.  Qreene  (Iowa),  42 ;  State 
9.  Mario w,  15  Ohio  St.  114;  Attorney- 
General  V.  Corporation  of  Poole,  4  Mylne 
k  Or.  17 ;  Attorney-General  v,  Aspinall, 
2  Mylne  k  Cr.  618;  Parr  v,  Attorney- 
General,  8  CI.  &  F.  409  ;  Taylor  v.  Ameri- 
cas, 89  Ga.  59  ;  State  v.  Kempf,  69  Wis. 
470  ;  pott,  chaps,  xz.  xxL,  xxii.;  post,  sec. 
926. 


The  Supreme  Court  of  Michigan,  in 
reviewing,  on  certiorari,  the  legality  of  a 
conviction  of  a  defendant  in  the  recorder's 
court  on  a  complaint  for  violating  a  muni- 
cipal ordinance,  speaking  of  the  extent  of 
the  revisory  power  of  the  superior  tribu- 
nals,  and  the  nature  and  purposes  of  the 
municipal  tribunals,  says:  ''The  power 
of  reviewing  upon  certiorari  judicial  pro- 
ceedings of  inferior  tribunals  and  bodies 
not  according  to  the  course  of  the  common 
law  has  been  long  exercised  in  England, 
as  well  as  in  this  country.  The  power  has 
been  jealously  maintained,  and  has  been 
deemcKl  necessary  to  prevent  oppression. 
There  are  certain  classes  of  questions 
which,  by  common  understanding,  from 
time  immemorial  belong  to  the  course  of 
the  judicial  inquiry  under  the  laws  of  the 
land.  The  common  law  and  the  various 
charters  and  bills  of  rights  recognized  and 
assured  the  right  to  such  an  inquiry ;  and 
the  Constitution,  in  apportioning  the  judi- 
cial power,  as  well  as  in  affirming  the  im- 
munity of  life,  liberty,  and  property,  has 
always  been  understood  to  guarantee  to 
each  citizen  the'  right  to  have  his  title  to 
property,  and  other  legal  privileges,  de- 
termined by  the  general  tribunals  of  the 
State.  These  municipal  courts,  so  far  as 
they  act  under  city  by-laws,  are  not  de- 
signed to  decide  between  man  and  man, 
or  to  administer  general  laws.  They  are 
ordained  to  prevent  disorder  in  matters  oi 
local  convenience,  and  to  regulate  the  use 
of  public  and  quasi  public  easements,  *80 
as  to  prevent  confusion.  If  in  exercising 
this  power  they  can  incidentally  decide 
upon  the  rights  of  private  property  so  as 
to  determine  its  enjoyment  without  re- 
view, there  would  seem  to  be  a  practical 
annihilation  of  the  right  to  resort  to  the 
general  tribunals  and  the  common  law.*' 
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declai-ed  with  respect  to  a  court  of  general  and  superior  jurisdiction, 
as  of  the  Supreme  Court  of  New  York,  that  its  action  (for  example, 
in  confirming  appraisements  for  opening  streets,  or  under  a  rail- 
road act)  "  shall  be  final  and  conclusive  upon  the  parties  interested 
and  upon  all  other  persons/'  the  right  of  appeal,  which  would 
otherwise  exist,  from  the  decision  of  such  court  to  a  still  higher 
tribunal,  as  to  the  Court  of  Appeals,  is  destroyed.^  A  chaiter 
provision  to  the  effect  that  appeals  and  writs  of  error  from 
judgments  of  the  mayor,  in  cases  arising  under  the  charter,  should 
only  be  allowed  in  cases  where  the  fine  was  over  five  dollars, 
was  considered  as  evincing  the  legislative  intention  that  in  cases 
where  the  fine  was  under  that  sum  the  judgment  should  be 
final,  and  hence  a  writ  of  prohibition  will  not  lie  to  restrain  its 
collection,  nor  can  it  be  reviewed  on  certiarariJ^ 

§  441  (369).  Same  subjeot.  —  In  Vii^nia  it  is  decided  that 
in  a  proceeding  before  the  mayor  or  a  justice  to  impose  a  penalty 
on  a  party  for  obstructing  a  street,  the  mayor  or  justice  cannot, 
if  the  defendant  bona  fide  sets  up  title  to  the  land  claimed  as 
a  street,  inquire  into  the  validity  of  the  claim,  the  court  holding 
that  by  the  principles  of  the  common  law  (which  are  not  changed 
by  the  statutes),  a  bona  fide  assertion  of  title  to  property  or  to 
an  incorporeal  hereditament  or  real  franchise  ousted  the  juris- 
diction of  these  inferior  magistrates  or  tribunals.^ 

Per  Campbell,   J.,  Jackson   v.  People,  9         *  Wertheimer   v.    Boonville,    29  Ma 

Mich.  Ill,  117  (1860).     Furthersee  chap.  254  (1860). 

xxii.  post,  sec.  925  et  seq.  •  Warwick  v.   Mayo,  16  Gratt.  (Va.) 

An  appeal  from  inferior  tribunals  does  528  (1860).    To  the  same  effect,  see  Jack- 
not  exist  unless  plainly  given.     People  v,  son  v.  People,  9  Mich.  Ill  (1860)  ;  Gnmd 
Police  Justice,  7  Mich.    456  ;   Conboy  v.  Rapids  v.  Hughes,  15  Mich.  64  (1866). 
Iowa  City,   2   Iowa,    90  ;    Muscatine  v.  See  chapter  on  Streets.     What  record  of 
Steck,  7  Iowa,  505  ;  Dubuque  v,  Rebman,  conviction   before    corporation  officers  or 
1   Iowa,    444 ;    McGarty  v.   Deming,   51  courts  should  show.     Eeeler  r.  Milledge, 
Conn.    422,  where,  however,  the  charter  4  Zabr.  (24  N.  J.  L.)  142  ;  MuscatiDe  v. 
denied  the  right  of  an  appeal.     Certiorari,  Steck,   7  Iowa,   505  ;    Back  ».  Danieii. 
ou  the  other  hand,  will  Ue  unless  plainly  backer,  8  Vroom  (37  N.  J.  L.),  859  ;  St 
denied,  or  other  specific  remedy  be  given.  Peter  v.  Bauer,    19   Minn.   327   (1872); 
Cunningham  v.  Squires,  2  West  Va.  422  Goldthwaite  v.  Montgomery,  60  AU.  486 
(1865);  pott,  sec.  611,  and  chap.  xxii.  on  (1874).     See  chap.  xxii.  post, 
I^roedies  against  Illegal  Corporate  Acta,         A  town  officer  who  holds  in  custody  t 
post.  person  committed  by  a  verbal  order  of « 

^  Canal  and  Walker  Streets,  In  re,  12  police  magistrate  for  non-payment  of  a  fioe 

N.  Y.  (2  Kern.)  406  (1855)  ;  New  York,  imposed  for  the  breach  of  a  town  ordi- 

Central  R.  Go.   o.  Marvin,  11  N.  Y.  (1  nanoe,  acts  not  only  without  authoritr 

Kern.)  276.  '  but  in  violation  of  law.     Odell  Tmsteei 

V.  Sc)iroeder,  68  111.  868  (1871). 


J 


§  442  SUBJECT  OUTUNED.  511 


CHAPTEE  XIV. 


CONTRACTS. 


§  442  (370).  Subject  outlined.  —  The  mode  of  enforcing  the  conr 
tracts  of  muDicipal  corporatioDS  will  be  considered  hereafter.^  In 
this  chapter  we  shtdl  treat,  in  the  order  below  indicated,  of  the 
power  of  such  corporations  to  make  contracts  of  different  kinds,  the 
mode  of  exercising  the  power,  and  the  eflFect  of  transcending  it. 

1.  Extent  of  Power  to  contract,  and  how  conferred  —  sees.  443- 
448. 

2.  Mode  of  exercising  the  Power  —  sec.  449. 

3.  Seal  not  necessary  unless  required  —  May  be  concluded  by 
Vote  or  Ordinance  —  sees.  450,  451. 

4.  When  Corporation  bound  by  Contracts  made  by  Agents  — 
Mode  of  Execution  *— sees.  452-456. 

6.  Contracts  beyond  Corporate  Powers  void  —  Ultra   Vires  a 
Defence — sees.  457, 458. 

6.  Implied  Contracts  —  When  Deducible  —  sees.  459,  460. 

7.  Eatification  of  Unauthorized  Contract  —  sees.  463-465. 

8.  Provision  requiring  Letting  to  Lowest  Bidder  —  sees.  466- 
470. 

9.  Contract  of  Suretyship  —  sec.  471. 

10.  Bights  and  Liabilities  as  respects  Authorized  Contracts  — 
Illustrations  —  Cases  mentioned —  Power  to  settle  Disputed  Claims 
—  To  give  Extra  Compensation  —  To  employ  Attorneys  —  sees. 
472-479. 

11.  Contracts  for  Public  Works  —  Eights  of  Contractors  —  sees. 
480-483. 

12.  Same  —  Corporate  Control  under  Stipulation  to  that  effect  — 
sees.  480-483. 

13.  Evidences  of  Indebtedness  —  Negotiable  Bonds  —  sees.  484, 
485. 

14.  Ordinary  Warrants  or  Orders  —  Their  Legal  Nature  —  sees. 
487,  488. 

15.  Liability  of  Indorsers  thereof —  sec.  489. 

^  See  pott,  chaps,  zx.,  xzii.,  zziii.  contractB  made  by  mnnicipal  corporatioii& 
LegialatiTe  power  over  and  in  respect  of    See  chape,  iv.,  vii.,  and  Tiii.,  oiUe. 
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16.  Payment  and  Cancellation  of  Orders  and  Warrants, — sec. 
500. 

17.  Rights  and  Remedies  of  Holders  thereof —  sees.  501,  502. 

18.  Defences  thereto  —  Ultra  Vires  —  Fraud  —  Want  of  Consid- 
eration—  sec.  504. 

19.  Orders  payable  out  of  a  Particular  Fund  —  sec  505. 

20.  Interest  on  Corporate  Indebtedness  —  sec.  606. 

21.  Railroad  Aid  Bonds  —  Course  of  Decision  in  XJ.  S.  Supreme 
Court — sees.  511-515. 

22.  Leading  Cases  in  National  Supreme  Court  on  the  Subject 
noticed  —  sees.  621-534. 

23.  Decisions  in  State  Courts  referred  to  —  Conclusions  stated — 
[^  sees.  550-554. 

§  443  (371).  Bztent  of  Power  to  make  Contracts ;  and  bow  con- 
ferred. —  In  determining  the  extent  of  the  power  of  a  municipal  cor- 
poration to  make  contracts,  and  in  ascertaining  the  mode  in  which  the 
power  is  to  be  exercised,  the  importance  of  a  careful  study  of  the  char- 
ter or  incorporating  act,  and  of  the  general  legislation  of  the  State 
on  the  subject,  if  there  be  any,  cannot  be  too  strongly  urged.  Where 
there  are  express  provisions  on  the  subject,  these  will,  of  course, 
measure,  as  far  as  they  extend,  the  authority  of  the  corporation.  The 
power  to  make  contracts,  and  to  sue  and  be  sued  thereon,  is  usually 
conferred,  in  general  terms,  in  the  incorporating  act  But  where  the 
power  is  conferred  in  this  manner  it  is  not  to  be  construed  as  author- 
izing the  making  of  contracts  of  all  descriptions,  but  only  such  as 
are  necessary  and  usual,  fit  and  proper,  to  enable  the  corporation  to 
secure  or  to  carry  into  effect  the  purposes  for  which  it  was  created ; 
and  the  extent  of  the  power  will  depend  upon  the  other  provisions 
of  the  charter  prescribing  the  matters  in  respect  of  which  the  corpo- 
ration is  authorized  to  act.  To  the  extent  necessary  to  Execute  the 
special  powers  and  functions  with  which  it  is  endowed  by  its  charter, 
there  is,  indeed,  an  implied  or  incidental  authority  to  contract  obU- 
gations,  and  to  sue  and  be  sued  in  the  corporate  name.^ 


»  1  Kyd,  69,  70 ;  2  Kent  Com.  224 ; 
Angell  &  Ames,  sees.  110,  271 ;  Galena  9. 
Corwith,  48  111.  423  (1868) ;  Straus  v. 
Eagle  Ins.  Co.,  5  Ohio  St  59  (1855); 
Chaffee  v.  Granger,  6  Mich.  51 ;  Douglass 
V.  Virginia  City,  5  Nev.  147  (1869)  ; 
Goodrich  v.  Detroit,  12  Mich.  279  ;  Bank 
of  Columbia  v.  Patterson,  7  Cranch,  299 
(1818) ;  Siebrecht  v.  New  Orleans,  12  La. 
An.  496  (1857  ;  Batenoan  v.  Ashton-nn- 
der-Lyne,  8  H.  &  N.  822  (1858) ;  Nowell 


V.  Worcester,  9  Ezch.  457  (1854).  Indian- 
apolis V.  Indianapolis  Gas  Co.,  66  Ind.  896, 
approving  text ;  Montgomery  County  o. 
Barber,  45  Ala.  237  (1871);  Smith  a 
Stephan,  66  Md.  881;  Galyestoo  v.  Loonk^ 
54  Tex.  517. 

Under  general  authority  to  make  all 
contracts  necessary  for  its  welfare,  a  city 
may  contract  for  waUr'tcorkt,  Cabot  v. 
Rome,  28  Ga.  50  ;  see  Wells  v.  Atlanta, 
43  G  a.  67.  A  contract  granting  the  etdu' 


§  444           CONTRACTS  :    EFFECT  OF  FIDUaARY  RELATIONS.  613 

§  444.    Contracts  with  Municipal  Officers ;  Fiduciary  Relations.  — 
It  is  a  well  established  and  salutary  doctrine  that  he  who  is  en- 

give  right  to  furnish  water  to  a  city,  made  tions  of  the  city  council  was  presented  to 
under  a  power  '*to  provide  a  supply  of  the  United  States  Supreme  Coiirt  in  Rich- 
water,"  sustained,  and  the  city  was  en-  mond  v.  Smith,  15  Wall.  429  (1872) ;  and 
joined  from  granting  the  right  to  lay  pipes  it  followed,  without  examination  into  its 
to  another  company,  on  the  ground  that  correctness,  the  exposition  of  the  charter 
its  power  was  exhausted.  Atlantic  City  given  by  the  State  court  in  Jones  v,  Rich- 
Water- Works  V.  Atlantic  City,  39  N.  J.  mond,  supra.  Upon  the  general  principles 
£q.  (12  Stew.)  367.  See  Index,  titles,  of  construction,  the  author  doubt^  whether 
Monopolies ;  WaUr  and  Water-  Works,  the  order  for  the  destruction  of  the  liquors 
Duty  and  power  of  municipality  as  owner  was  within  the  scope  of  the  corporate  pow- 
ot  water-works,  McRnight  o.  New  Orleans,  ers  of  the  city.  Ante,  sees.  89,  90,  91, 
24  La.  An.  412  (1872);  Grant  v.  Daven-  and  notes.  Contract  made  by  a  city,  un- 
port,  86  Iowa,  396  (1873);  Hale  v.  Hough-  der  government  thereiu  set  up  by  the 
ton,  8  Mich.  458.  May  contract  for  United  States  military  authority,  held 
lighting  streets^  &c.,  Indianapolis  v,  Indi-  valid.  Prather  v.  New  Orleans,  24  La. 
anapolis  Gas  Co.,  66  Ind.  896.  For  gra^  An.  41.  Special  prohibition  in  a  city 
ding  streets,  Sturtevant  v.  Alton,  3  Mc-  charter  construed  to  extend  to  all  eon* 
Lean,  393.  To  build  sidewalks,  Wyan-  tra^  of  sale  to  the  city.  Gregory  v. 
dotte  V,  Zeitz,  21  Kan.  649  ;  Lawrence  v,  Jei-sey  City,  6  Vroom  (34  N.  J.  L. ),  890. 
KUlam,  11  Kan.  512,  approving  text.  Where  an  executory  contract  with  a  mu- 
For  "hreakioater**  to  protect  streets  of  a  nicipal  corporation  is  not  in  its  nature 
city  on  the  lake.  Miller  v.  Milwaukee,  14  necessarily  personal,  as,  for  example,  a 
Wis.  642  ;  approved,  arguendo,  by  Colef  contract  for  cleaning  streets,  it  may,  cer- 
J.,  in  Clason  v.  Milwaukee,  30  Wis.  316,  tainly  with  the  assent,  express  or  implied, 
321  (1872).  Supra,  sec.  261,  note.  Z«-  of  the  city,  be  assigned,  if  there  be  no  re- 
gislative  power  over  municipal  contracts,  striction  on  the  right,  and  the  city  retains 
ATite,  chap.  iv. ;  Grant  v.  Davenport,  36  the  personal  obligation  of  the  original  con- 
Iowa,  896  (1873).     Post,  sec.  544.  tractor  and  of  his  sureties.    Devlin  v.  New 

The  city  of  Richmond  possessed,  un-  York,  63  N.  Y.  8  (1876). 

der  its  charter,  all  the  powers  of  munici-  No  corporation  can  make  a  valid  con* 

pal  corporations,  including  the  power  "  to  tract  not  to  exercise  part  of  the  franchise 

contract  and  be  contracted  with,"  and  committed  to  it  by  the  State  for  public 

its  council  was  specially  empowered  **  to  purposes.     St.  Louis  v.  St.  Louis  Gaslight 

pass  all  by-laws  which  they  shall  deem  Co.,  5  Mo.  App.  484,  529.     See  opinion 

necessary  for  the  peace,  comfort,  conven-  of  the  Supreme  Court  of  Missouri  on  Ap- 

ience,  good  order,   good  morals,   health,  peal,  in  the  case  last  cited  ;  imd  see  ante, 

or  safety  of  the  city,  or  of  the  people  or  sees.  96,  97,  357,  and  post,  sees.  716,  780; 

property  therein.'*     In   April,   1865,  in  see  also  Index,  title  Delegation  of  Public 

anticipation  of  the  evacuation  of  the  city  Potoers, 

by  the  confederate  army  and  the  entry  of  In  The  Maggie  P.,  25  Fed.  Rep.  202,  it 

khe  national  forces,  the  city  council  ordered  appeared  that  the  city  of  St.  Louis,  which, 

the  destruction  of  all  the  liquor  in  the  city,  by  its  charter,  had  general  control  over  the 

.  and  pledged  the  faith  of  the  city  for  the  harbor  and  improvements  therein,  includ- 

payment  of  its  value.     It  was  decided  by  ing  power  "  to  keep  the  wharf  and  the 

the  Court  of  Appeals  that  under  the  pro-  river  along  the  shore  free  from  wrecks  and 

vision  of  the  charter  above  mentioned  the  other  improper  obstnictions,"  entered  into 

council  had  authority  to  make  the  order  a  contract  with  the  owner  of  a  steamboat 

and  pledge,  and  hence  the  city  was  re-  which  had  sunk,  to  use  the  city's  harbor 

•ponsible  for  the  value  of  liquor  destroyed  boat  in  pumping  out  the  wreck,  fur  a  con- 

onder  the  order  of  the  council.    Jones  v,  sideration  ;  and  the  question  was  presented 

Richmond,  18  Gratt.  (Va.)  517  (1868).  whether  the  city  could  be  held  liable  for 

The  same  question  upon  the  same  resola-  damages  caused  by  its  fiedlare  to  carry  out 
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trusted  with  the  business  of  others  cannot  be  allowed  to  make 
such  business  an  object  of  pecuniary  profit  to  himself.  This  rule 
does  not  depend  on  reasoning  technical  in  its  character,  and  is  not 
local  in  its  application.  It  is  based  upon  principles  of  reason,  of 
morality,  and  of  public  policy.  It  has  its  foundation  in  the  very 
constitution  of  our  nature,  for  it  has  authoritatively  been  declared 
that  a  man  cannot  serve  two  masters,  and  is  recognized  and  enforced 
wherever  a  well-regulated  system  of  jurisprudence  prevails.^  The 
law  will  in  no  case  permit  persons  who  have  undertaken  a  character 
or  a  charge  to  change  or  invert  that  character  by  leaving  it  and  act- 
ing for  themselves  in  a  business  in  which  their  character  binds 
them  to  act  for  others.  The  application  of  the  rule  may  in  some 
instances  appear  to  bear  hard  upon  individuals  who  have  committed 
no  moral  wrong ;  but  it  is  essential  to  the  keeping  of  all  parties 
filling  a  fiduciary  character  to  their  duty,  to  preserve  the  rule  in  its 
integrity,  and  to  apply  it  to  every  case  which  justly  falls  within  its 
principle.^    The  principle  generally  applicable  to  all  officers  and 

the  contract.    Brewer ^  J.,  said :  "  I  sup-  enacted  declaring  void  all  oontracts  made 

poee  a  city  can  make  no  contract  for  the  by  municipal  corporations  with  their  offi* 

^charge  of  a  purely  public  duty, — such  a  cers.      In  Indiana  such  a  statute  was 

contract  as  in  case  of  performance  it  can  strictly  enforced.    Case  r.   Johnson,  91 

enforce  compensation  for,  or  for  non-per-  Ind.  477 ;  approved  Benton  v,  HamiltiHi, 

formance  expose   itself  to  liability.      It  110  Ind.  294. 

cannot  use  public  funds  in  any  such  direC-  '  Port  v,  Knssell,  86  Ind.  60  ;  8.  c.  10 
tion.  ...  At  the  same  time,  when  it  has  Am.  Rep.  5  ;  Board  of  Comro'rs  v.  Rev- 
in  its  possession  instrumentalities,  and  nolds,  44lnd.509;B.  c.  15  Am.  Rep.  245; 
hires  employees  for  the  purpose  of  dis-  Macon  v.  HuflF,  60  Ga.  221  ;  York  Bnild- 
charging  some  public  duty,  I  see  no  rea-  ings  Co.  v.  Mackenzie,  8  Brown,  P.  C. 
son  why,  when  the  exigencies  of  public  42  ;  Liquidators,  &c.  v.  Coleman,  L  B. 
duties  do  not  require  the  use  of  those  in-  6  E.  &  I.  App.  C.  139  ;  Aberdeen  R  Co. 
strumentalities  and  employees,  it  may  not  v.  Blaikie,  1  Macq.  App.  Oases,  461.  Se« 
make  a  valid  contract  to  use  them  in  some  full  review  of  authorities  in  Gardner  «.  Og* 
private  service.  .  .  .  And,  generally  den,  22  N.  Y.  832 ;  Butts  r.  Wood,  87 
speaking,  when  public  duty  does  not  in-  N.  Y.  317,  and  cases  cited ;  McGregor  v. 
terfere  with  private  service,  a  city  may  Logansport,  79  Ind.  166 ;  Fort  Wayn«  t. 
make  a  valid  contract  for  the  use  of  its  in*  Rosenthal,  75  Ind.  156 ;  Emigrant  Co.  f. 
strumentalities  in  the  latter.  .  .  .  The  Wright  Co.,  97  U.  a  839  (1877).  In  thii 
testimony  shows  that  the  city,  through  its  case  the  Supreme  Court  of  the  United 
officers,  has  been  in  the  habit  of  making  States,  by  Mr.  Justice  Miller,  in  declaring 
these  contracts  and  receiving  compensation  a  contract  void,  say :  "It  appears  that  for 
therefor ;  and  having  made  that  a  biisi-  some  time  before  this  contract  was  made 
ness,  so  to  speak,  having  received  gain  the  county  had  been  urging  her  daim  to 
from  such  contracts,  it  does  not  lie  in  its  swamp  lands  before  the  department  nt 
mouth  to  say  now  that  there  was  no  offi-  Washington,  through  Mr.  8.  who  actfd 
cer  authorized  by  ordinance  to  make  this  as  her  agent  A  short  time  before  this 
kind  of  contract."  contract  was  made  Mr.  8.  informed  the 
1  Toronto  v.  Bowes,  4  Grant  (Canada),  authorities  of  the  county  that  their  cliim 
504,  where  the  subject  is  fully  considered,  had  been  rejected,  and  that  this  rejectioa 
In  some  of  the  States  statutes  have  been  was  accompanied  by  the  annonnoement  o^ 
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direeion  of  a  ooTporation  is  that  tbej  caacot  ecter  :::to  coctracts 
with  such  ooqioradon  to  do  anv  vork  fci  ii.  cor  can  tbev  suuse- 
quentlT  dehve  any  benefit  peisonaCv  frozn  such  ooctra::.^  T\i  denj 
the  ^p'licaiion  of  the  rule  to  nianic:|;«I  bzoies  vould,  in  ihe  op  ii^ion 
of  the  naytft^ii^n  chancery  court,  whose  views  ve  adop*t  and  appi^jve, 
be  lo  depxive  ihe  nde  of  much  of  its  value ;  for  the  well  working  of 
the  municipal  system,  ihroogh  which  a  lar^  ponion  c:  ii.e  aff^rs 
of  the  country  are  administered,  must  depend  very  much  up^r^n  the 
freedom  fiv.m  abuse  with  which  thev  axe  conducted.  XoiLinc  can 
more  tend  to  or«rrect  the  tendencv  to  abuse  than  to  make  abuses  un- 
profitable  to  those  who  engage  in  them,  and  to  have  them  stamped 
as  abuses  in  courts  of  justice.  The  tendency  tAi^  abuse  may  initrvd 
be  in  part  coireeted  by  public  opinion ;  but  public  opinion  itself  is 
acted  upon  by  the  mode  in  which  courts  de^  with  such  abuses  as 
are  brought  within  their  cc^izanca  Accordingly,  where  in  the 
case  just  referred  t^,  the  mayor  of  a  cUy  sccniJif  corJract^d  U  pur^hoit 
at  a  duamnt,  a  large  a'^nount  of  the  d<hc7iiurc$  of  the  ttty,  which  were 
expected  to  be  issued  under  a  future  by-law  of  the  city  counciL  and 
vas  himself  afterwards  an  active  party  in  procuring  and  giving  effect 
to  the  by-law  which  was  subsequently  passed,  the  court  of  chancen* 
held  him  to  be  a  trustee  for  the  city  of  the  profit  he  derived  frv^m 

m  rule  viadk  kft  but  Ettle  to  liope  for  to  ihs  fzpfrviacmi     We  uv  do;  rc-^Tiii  rfd 

on  the  pnt  of  iht  eocatr.     Veiy  shonlr  that  tnj  £klw  npreamiaiions  Mtrt  n^Ade 

after  tbii  Mr.  C,  m  ib^  aeeat  of  ihe  emi-  br  tbe  ■g'ciits  or  offioen  of  the  eziiznai 

grant  mwiijMiiy,  made  his  ^ipesnnee  in  compuT.     3at  the  impresaoa  n>'.«-  ;::<'n 

Wright  CoontT  asi  prxnrerl  tbe  eonmct  ns  br  the  vbole  ttsdzLotij  is  iha:   the 

we  hare  DentiaD^i.     As  so^n  at  this  vas  officers  asd  dtuens  of  ihe  ocKUiTr  vrv  in 

m 

done,  Mr.  S.,  aa  tbe  a^«it  of  iLe  emigrant  grom  ipionnee  of  tbe  narcre  mi  ralne  of 

companr,  br  tbe  aamriTvoe.  as  be  sara,  of  vbat  tbej  vere  stllin^ :  '.bat  tbe  exnlgrast 

aUe  lavrei^  and  in  tbe   casts  of  o:>.fr  eompanr,  on  tbe  otLer  basd.  were  veil 

coantiet  vitb  vboa    tbe  cr-ir.jmiir  had  infono^  in  regard  to  loth,  and  wrthb^U 

limilar  eootzmetir  inangnrai^i  p^x^««^iings  this  information  inif ur>  from  tbe  officer* 

to  procnre  tbe  rrreraal  of  the  nile  an-  of  tbe  ec'untr.     TXi:  ike  maim  c^.^x9e  zf 

noanced  br  tbe  d^'penoKXt.    Sscceetiing  ihe  rfJaiiomskxp  cf  M".  S.''^?-m  ^m  v%ntt^ 

in  tbis  be  prewctei  tbe  r'^evei  cl«im  of  corf  a*  apnd  cf  tu  r?..^'-  :.-  m  *fc?rrw-^n» 

Wright  County,  and  BKar&i  tbe  alloTanoe  apnd  tfthe  oc^psny  -»rr-...-*»  !ut  r^rp'snA- 

of  leTenl  bnnired  aerea  srlH  ^sojoll  in  tbe  twn  tr^idk  kat  %.:<  f*r/^  k*.> '-  r  t-.'.\  z.vr^, 

oonntj,  and  xnoiirT  and  aciip  for  six  tho^-  That  ike  /j^  tf..xf  a'7  :'-r>    *  txy»r  l^ 

Mnd  acres  to  be  jocatH  elitTrbere  l:;  l:e:i  wprre  deiling  t-i.*«  a  r^..<  /-v:  i-r^fd  }y 

of  swamp  lands  waA\/j  the  goTtmsieLt-  the  dcK-^  u  a  rr'fr.fr  p.-'y-fn  d^.K-:%ded 

It  is  not  a  riokst  pnanmption,  Tiiii*r  ill  Vue  urm-arf  oxri /j;*>.   tib  r^-:  ?»Trr  ./  'Ju 

the  eiiciimstanoes  of  this  cas*,  tLat  when,  j  ,rr."»jKr.     Ti^t  s:-  fir  fr:-n:  :li«  •htrt  i* 

just  after  Mr.  8.  bad  made  tbe  impression  a  fTorirlon  f:r  a  d:T«r>-J:'*   ;>f  ::.<r  f=ii  ^o 

on  tfaa  snpcrnaon  of  Wright  Coontr  that  other  paipoaes.  a  gmas  inaie- zjtrT  :>f  cc«- 

tbeir  ens  was  bopdesa,  Mr.  C.  apjieared  aaderatioo.  aci  a  scroeasfsl  f:T«err!atar-n  at 

in  Wright  CcnmtT,  be  bad  aome  izifonna-  tbe  expnue  of  tbe  rights  of  tba  poKic* 

tion  of  a  diflerent  cbararter  on  whi.b  be  >  Caae%  aaprx,  nose  1. 
acted,  and  viudi  was  nxA  ooi&mniiicated 
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the  transaction.^  So,  where  a  member  of  a  municipal  corporation 
agreed  with  another  party  to  take  a  contract  from  the  corporation 
for  the  execution  of  certain  works  in  his  name,  the  profits  whereof 
were  to  be  divided  between  the  pai-ties,  it  was  held  that  such  a  con- 
tract was  in  contravention  of  law,  and  the  court  of  chancery  refused 
to  enforce  the  agreement  for  a  partnership.^  An  action  at  law  on  a 
contract  for  the  sale  of  goods  by  a  trading  partnership,  of  which  a 
member  is  also  a  member  of  the  municipal  council,  may,  where  the 
contract  is  not  executed,  be  resisted  on  the  ground  that  one  of  the 
plaintiffs  is  a  member  of  the  municipal  council.'  A  distinction  to 
be  borne  in  mind  is  this :  if  the  contract  is  void  as  against  pubUc 
policy  or  is  tUtra  vires  in  the  true  and  strict  sense  of  that  expres- 
sion, there  can  be  no  recovery  based  on  the  executory  provisions  of 
the  contract ;  but  if  it  has  been  executed  in  whole  or  in  part,  there 
may  be  an  estoppel  or  other  ground  of  recovery  based  upon  what 
has  been  done.  It  is  obvious,  however,  that  when  such  is  the  case  the 
right  of  recovery  is  not  upon  the  contract,  but  upon  facts  and  cir- 
cumstances independent  of  the  notion  that  the  contract  is  valid.^ 

^  Toronto  v,  Bowes,  4  Grant  (Canada),  celebrate  the  Fourth  of  July,  under  which 

504.  resolution  a  committee  of   the  members 

*  Collins  V.  Swindle,  6  Grant  (Canada),  employed  the  plaintiff  to  fnmish  horeei 

282  ;  Cummings  v.  Saux,  30  La.  An.  207;  and  carriages  for  the  celebration,  it  wis 

Doll  V,  State,  45  Ohio  St.  445.  held    (assnniing    the     appropriation    of 

'  Brown  v.  Lindsay,  35  Upper  Can.  Q.  B.  money  for  this  purpose  to  be  valid  under 

509.     A  contract  made  by  a  mayor ^  while  the  charter)  that  the  plaintiffs  emplof* 

in  office,  with  the  city  council^  to  lease  a  ment  was  against  public  policy  and  void, 

city  park  for  five  years,  and  for  an  annual  and  that  he  could  not  recover  against  the 

sum  paid  him  to  keep  the  park  in  repair,  city  for  the  fair  value  of  the  use  of  the 

— Heidf  to  be  against  public  policy  and  horses  and  carriages  furnished  by  hinu 

Toid.     Macon  v.  Huff,  60  Ga.  221.     But  Smith  v.  Albany,  61  N.  Y.  444(1876).  Bat 

after  such  contract  had  been  ratified  by  a  contract  entered  into  with  an  officer 

a  subsequent    mayor    and    council,    and  of  the  corporation,  whereby  such  officer 

large  sums  expended  by  the  contractor  agreed  to  keep  the  streets  in  repair,  wis 

in  fencing,  draining,  and  ornamenting  the  held  valid.     Albright  v.  Chester  T.  C,  9 

park,  a  court  of  chanceiy  will  not  set  Rich.  (S.  C.)  Law,  399.     See,  also,  Centnl 

aside  the  contract  without  compelling  the  R.  &  B.  Co.  v.  Claghoru,  Speers  Eq.  645, 

city  to  do  equity.     lb.     The  New  York  562  ;  ante,  sec.  283,  note  ;  sec.  292 ;  Liw- 

Commission  of  Appeals  regarded  an  act  rence  v.  Killani,  11  Kan.  499  (1873). 
of  the  legislature  making  it  unlawful  for         *  Thomas  «.  West  Jersey  R.  E.  Co.  101 

a  member  of  the  common  council  to  be-  U.   S.    71  ;    Pennsylvania  B.  Co.  p.  St 

come  a    contractor    under  any    contract  Ix>uis,  A.  &  T.  H.  R.  Co.,  118  U.  3.  290. 

authorized  by  the  council,  and  declaring  Compare  Hitchcock  v,  Galveston,  96  U.  S. 

such  contract  to  be  void  at  the  instance  341,  quoted  infra.    The  caaes,  howeter, 

of  the  city,  as  but  declaratory  of  the  com-  are  conflicting  upon  the  point  whether  tbe 

mon  law,   which  on  grounds  of  public  recovery  may  not  be  uiion  the  contract,  if 

policy,  prohibits  a  trustee  from  contract'  there  be  a  right  of  recovery  at  alL    Ib 

ing  with  himself.    Accordingly  where  the  Morawetz  on  Corporations  (2d  ed.)  ma. 

plaintiff,  a  member  of  the  council,  voted  648,  653,  689-706,  the  leading  anthorities 

for  a  resolution  to  appropriate  money  to  aa  to  private  corporationa  are  coUacted  aod 


§  447  CONTRACTS  :    POWER  OP  PUBLIC  OFFICERS.  617 

§  445.    Powers  of  Pnbllo  Agents  and  OfScers  to  make  Contracts.  — 

Public  corporations  may  by  their  ofiBcers  and  properly  authorized 
agents  make  contracts  the  same  as  individuals  and  other  corpora- 
tions, in  matters  that  appertain  to  the  corporation ;  being  artificial 
pei'sons,  they  cannot  contract  in  any  other  way.^  Public  officers 
or  agents  are  held  more  strictly  within  their  prescribed  powers 
than  private  general  agents;  and  a  contract  made  by  a  public 
agent  within  the  apparent  scope  of  his  powers  does  not  bind  his 
principal  in  the  absence  of  actual  authority.^  There  is  a  broad 
distinction  between  the  acts  of  an  officer  or  agent  of  a  public 
municipal  corporation  and  those  of  an  agent  for  a  private  individual. 
In  cases  of  public  agents  the  public  corporation  is  not  bound  unless 
it  manifestly  appears  that  the  agent  is  acting  within  the  scope  of 
his  authority,  or  he  is  held  out  as  having  authority  to  do  the 
act,  or  is  employed  in  his  capacity  as  a  public  agent  to  make  the 
declaration  or  representation  for  the  government.^ 

§  446.  Contracts  in  Respect  of  Drainage.  —  Although  the  general 
doctrine  is  that  a  municipal  corporation  cannot  iisually  exercise  its 
powers  beyond  its  corporate  limits,  yet  this  right  may  be  given 
either  expressly  or  by  implication ;  and  a  city  with  express  avihor- 
ity  to  provide  drainage  was  held,  in  the  absence  of  any  restriction, 
to  possess  the  implied  power,  in  order  to  find  an  outlet  for  sewage 
beyond  its  limits,  to  make  a  contract  with  an  adjoining  landowner 
giving  it  such  an  outlet.* 

§  447  (372).  Implied  and  Incidental  Powers  ;  Market  Powers  ; 
All  persons  bound  to  taJce  Notice  of  Extent  of  Corporate  Powers.  — 

If  a  municipal  corporation  is  authorized  to  erect  markets^  it  may 
contract  to  buy,  or  may  receive  a  grant  of,  land  on  which  to  place 
market  buildings,  and  it  may  make  contracts  for  the  erection  of 
market-houses.  As  it  is  the  general  practice,  in  granting  muni- 
cipal charters  and  in  general  acts  for  the  incorporation  of  towns 
and  cities,  to  enumerate  their  powers  and  define  their  duties,  it 
will  suffice  in  this  place  to  remark  generally  that  the  authority 
to  enter  into  contracts  necessary  and  proper  to  carry  into  effect 
their  powers  and  discharge  their  duties  is  impliedly  given  to  sue!) 
corporations.     But  this  implied  authority  is  only  co-extensive  with 

cominented  on.    See  ib,  sees.  621,  718,  as         '  Baltimore  r.  Musgrave,  48  Md.  272  ; 

to  mnncipal  corporations.  tn/ro,  sec  450,  note. 

1  Louisville  City  R.  Co.  v,  Louisrille,  *  Coldwater  v.  Tucker,  36  Mich.  474 

8Bash(Ky.),  415  (1871).  (1877);  B.  c.  24  Am.  Rep.   601.    AnU, 

*  Parsel  v.  Barnes,  25  Ark.  2C1  ;  Wil-  sees.  354,  355,  356,  as  to  extent  of  corpor- 

HaiDB  «.  Peyton's  Lessee,  4  Wheat.  77.  ate  jurisdiction. 
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the  powers  and  duties  of  the  corporation ;  and  if  any  greater  au- 
thority is  claimed  it  must  be  sought  for  in  an  express  or  special 
grant  from  the  legislature.  It  is  scarcely  necessary  to  observe 
that  no  contract  can  be  made  by  a  corporation  which  is  prohOdUd 
by  its  charter  or  by  the  statute  law  of  the  State.^  And  it  is  a 
general  and  fundamental  principle  of  law  that  all  persons  contract- 
ing with  a  municipal  corporation  must  at  their  peril  inquire  into 
the  power  of  the  corporation  or  of  its  officers  to  make  the  contract; 
and  a  contract  beyond  the  scope  of  the  corporate  power  is  void, 
although  it  be  under  the  seal  of  the  corporation.'  This  principle 
is  more  strictly  applied,  and  properly  so,  than  in  the  law  of  private 

1  Jackson  r.  Bowman,  89   Miss.  671  v.  Ashton,  8  Harl.  k  Nor.  823  ;  State  v. 

(1861)  ;  Indianapolis  v,  Indianapolis  Gas  Haskell,  20  Iowa,  276  ;  Baltimore  v.  Mus* 

Co.,  66  Ind.  896,  citing  text.     Contracts  grave,  48  Md.  472  ;  People  r.  Baraga,  S9 

to  violate  the  charter,  or  to  bargain  away  Mich.   554  ;  Neely   v.  Yorkville,    10  S. 

or  restrict  the  free  exercise  of  legislative  C.   141,  approving  text;  Bryan  r.  Page, 

discretion,  vested  in  a  municipality  or  its  61  Tex.  582 ;  Baby  v.  Baby,  5  Upper  Can. 

officers,  in  reference  to  public  trusts,  are  Q.  B.  510 ;  Richmond  v.  Municipality,  8 

void.  P),  ;  Thomas  p.  Richmond,  12  Wall.  Uf^r  Can.  Q.  B.  567;  Campbell  v.  Elma, 

849  (1870),  in  which  notes  issued  by  the  18   Upper  Can.  C.    P.    296;   Standly  t. 

city  to  circulate  as  money  in  contraven-  Perry,  28  Grant  (U.C.),  507;  Craycraftr. 

tion  of  law  were  adjudged  void,  and  the  Selvage,   10   Bush    (Ky.),    696    (1874) ; 

city  held  not  to  be  liable  either  in  special  Treadway  9.  Schnauber,  1  Dak.  Ter.  236  ; 

or  general  assumpsit ;  Morgan  v.  Menzies,  Ouachita  P.  J.  v.    Monroe,   37   La.  An. 

60  Cal.  841.     In  this  case  the  statute  hav-  641 ;  Laycock  v.  Baton  Ronge,  85  La.  An. 

ing  exempted  cities,  &c  from  giving  bond  475  ;  Keating   v.   Kansas,   84   Mo.  41S. 

in  civil  actions,  a  bond  in  attachment  pro-  Within  the  scope  of  its  power  a  corpon- 

oeedings  given  by  a  city  was  held  void,  tion  may  contract  to  do  an  act  a/ any p/atf 

Ante,  sees.  89-92,  and  cases  there  cited ;  other  than  the  one  where  it   is  locate<l. 

po8t,  sec.  487,  and  cases  cited.  Bank  of  Utica  v.  Smedes,  8  Cow.  (N.  Y.) 

3  Marsh  v.  Fulton  County,   10  Wall.  662;  Maddox  tr.  Graham,  2  Met.  (Ky.)  56. 

676  (1870);  arUe^  sec.  89  ;  infra,  sec.  457;  Or  prospective  in  its  tf'rms.     Davenport  r. 

Leavenworth  V.  Rankin,  2  Kan.  357(1864);  Hallowell,  10  Me.  817.     As  to  earporaU 

Wyandotte  v.  Zeitz,  21  Kan.  649;  Horn  v.  $eal.    Ante,  see,  190.    Where  a  public  cn^ 

Baltimore,  80  Md.  218  (1868)  ;  Bridgef)ort  poration,   transcending   its  legal    power, 

V.  Housatonuc  R.  Co.,  15  Conn.  475,  493;  assumes  to  direct  its  officers  —  for  exam- 

Ha3mes  v.  Covington,  13  Sm.  &  Mar.  (21  pie,     commissioners    of    highways  —  to 

Miss.)  408  (1850);  Taft  tr.  Pittsford,  28  Vt.  bring  an  action  in  their  own  names,  or  in 

286  (1856)  ;  Montgomery  City  Council  r.  their  name  of  office,  against  third  penons 

M.  k  W.  P.  R.  Co.,  81  Ala.  76  (1857);  Pa.,  for  trespasses  upon  the  highways,  and  the 

D.  &  M.  Steam  Nav.  Co.  v.  Dandridge,  8  action  is    accordingly  brought   and   the 

Gill&J.  (Md.)2'*8,819;  Hodges  p.  Buffalo,  officers  are  defeated,  they  cannot  sustain 

2  Denio  (N.  Y.),  110  ;  Baltimore  v.  Esch-  an  action  against  the  corporation  to  l« 

bach,  18  Md.  276,  282  (1861);  Baltimore.^,  reimbursed  their  costs  and  expenses  ;  and 

Rejmolds,  20  Md.  1  ;  Dill  v.   War^ham,  the  reason  is,  that  the  action  of  a  coqK>- 

7  Met.  (Mass.)  438  (1844)  ;  Branham  r.  ration  directing  ««:*  a  suit  to  be  brought, 

San  Jose,  24   Cal.   585,   602 ;   McCoy  v.  being  in  excess  of  its  lawful  power,  U 

Brant,  53  Cal.  247,  approving  text ;  Stur-  void,  and  cannot  be  the  foundation  of  ant 

tevant  v.  Alton,  8  McLean,  893  (1844);  contract,  express  or  implied.     Cornell  «. 

Wallace  v.  San  Jose,  29  Cal.  180 ;  State  Guilford,  1  Denio  (N.  Y.),  510;  ante, 

V.  Mayor,  29  Md.  85,  111  (1868);  Bateman  147. 
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corporations.  So,  also,  those  dealing  vnth  the  agent  of  a  municipal 
corpoi^atian  are  likewise  bound  to  ascertain  the  nature  and  extent 
of  his  authority.  This  is  certainly  so  in  all  cases  where  this 
authority  is  special  and  of  record,  or  conferred  by  statute.  The 
fact  that  in  such  a  case  the  agent  made  false  representations  in 
relation  to  his  authority  and  what  he  had  already  done,  will  not 
aid  those  who  trusted  to  such  representations,  to  establish  a 
liability  on  the  part  of  his  corporate  principal.^ 

§  448.  Scope  of  Power  to  Contract.  —  Although  it  is  true,  as 
stated  in  the  last  section,  that  a  contract  made  by  a  municipality 
in  violation  of  nn  express  legislative  prohibition  is  void,  yet,  in  the 
absence  of  special  legislative  restriction,  the  municipal  authorities 
possess  the  same  power  as  other  debtoi'S  to  make  a  new  contract 
in  any  proper  form,  purging  the  former  contract  of  its  illegality. 
This  principle  is  distinctly  affirmed  and  well  illustrated  in  a 
judgment  by  the  Supreme  Court  of  the  United  States.  A  city,  in 
violation  of  local  statutes  forbidding  the  issite,  circulation,  or  receipt  of 
scrip  or  currency  intended  to  circulate  as  moTiey,  issued  such  cur- 
rency, engraved  in  the  similitude  of  bank-paper,  and  by   means 


^  Baltimore  v.  Eschbach,  18  Md.  276, 
282  ;  Baltimore  v.  Reynolds,  20  Md.  1 
(1862) ;  Delafield  v.  State  of  Illinois,  2 
HUl  (N.  y.),  159,  174  ;  26  Wend.  (N.  Y.) 
192  (1841);  affirming  8.  c,  8  Paige,  531, 
restraining  unauthorized  sale  of  bonds. 
Hodges  V.  Buffalo,  2  Denio  (N.  Y.),  110  ; 
3  Comst.  430  ;  2  Barb.  104  ;  Suivervisors, 
&c  i?..Bates,  17  N.  Y.  242  (1858).  This 
case  also  determines  how  far,  in  such  a 
case,  the  sureties  of  such  an  agent  or 
officer  are  liable  for  his  acts.  And  see 
cases  cited  lb.  p.  245.  Chemung  Canal 
Bank  v.  Chemung  Co.  Sup.,  5  Denio,  517; 
Overseers,  Ac.  of  Norwich  v.  Oyerseers,  &c. 
of  Pharsalia,  15  N.  Y.  341  ;  Albany  v. 
Cunliff,  2  Comst.  178,  per  Strong^  J.  ; 
Marsh  v.  Fulton  Co.,  10  Wall.  676 
(1870);  Miners'  Ditch  Co.  v.  Zellerbach, 
37  Cal.  543  (1869);  Swift  v,  Williams- 
buig,  24  Barb.  (N.  Y.)  427;  Hague 
V.  Philadelphia,  48  Pa.  St.  527  ;  State  v. 
Mayor,  &c.,  29  Md.  85,  111  ;  Horn  v.  Bal- 
timore, 30  Md.  218  (1868)  ;  Thomas  r. 
Richmond,  12  Wall.  349  1870),  per  Brad- 
ley,  J.  ;  Ford  v.  Mayor,  &c.  of  New  York, 
63  N.  Y.  640  (1875);  Stonebuigh  r.  Bright- 
on, 5  Upper  Can.  L.  J.  38 ;  Belle  view  v. 


Hohn,  82  Ky.  1  ;  Farnsworth  v.  Paw- 
tucket,  13  R.  I.  82. 

Special  and  limited  authority  to  hor- 
row  money  conferred  upon  the  iovon  treas- 
urer,  when  exercised,  is  exhausted,  and 
the  town  is  not  liable  for  money  he  sub- 
sequently  borrows  and  converts  to  his  own 
use,  although  he  assumed  to  act,  and  was, 
by  the  lender,  supposed  to  be  acting  under 
the  authority  conferred  upon  him.  Say- 
ings Bank  v.  Winchester,  8  Allen  (Mass.), 
109  (1864);  arUe,  sec.  117. 

So  in  Upper  Canada  it  is  held  that 
an  individual  dealing  with  a  corporation 
through  its  council  or  the  members  of  the 
governing  body,  is  bound  to  notice  the 
objects  and  limits  of  their  powers,  and 
the  manner  in  which  those  powers  are  to 
be  exercised,  since  their  acts,  when  beyond 
the  scope  of  their  authority  or  done  in  a 
manner  unauthorized,  are  in  general  nu- 
gatory and  not  binding  on  the  corpcm- 
tion.  Ramsay  et  al.  v.  The  Western  Dis- 
trict Council,  4  Upper  Can.  Q.  B.  374  ; 
Silaby  v,  Dunville,  31  Upper  Can.  C.  P. 
301;  Harr.  Manual  (5th  ed.)  p.  12;  Mora> 
wetz  on  Corp.  (2d  ed.)  sees.  621,  718. 
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provisions  on  this  subject  as  directory.  Thus,  where  the  charter 
directed  the  mode  in  which  moneys  should  be  drawn  from  the 
treasury  to  be  by  an  order  of  the  council,  signed  by  the  mayor, 
such  an  order,  issued  upon  a  memorandum  in  the  minutes  of  tiie 
corporation,  without  a  formal  order  being  entered,  was  adjudged 
a  sufficient  compliance  with  the  charter.^  But  unless  the  mode  be 
prescribed  and  limited,  valid  contracts  within  the  scope  of  the 
corporate  powers  may  be  made,  as  we  shall  see,  otherwise  than 
under  seal  or  in  writing.  A  contract  with  a  municipal  corpor- 
ation, which  by  its  terms  is  not  to  be  performed  within  one  year 


9  Keb.  858 ;  Hurford  v.  Omaha,  4  Neb. 
850 ;  Beis  v.  Graff,  51  Cal.  86 ;  Addis  v. 
Pittsbargh,  85  Pa.  St.  879  ;  McDonald  r. 
Mayor,  &c.  of  New  York,  68  N.  Y.  28 
(1876);  8.  c.  23  Am.  Rep.   144  ;  Leaven- 
worth V.  Rankin,  2  Kan.  857  ;  McCoy  v. 
Brant,  53  Cal.  247,  approving  text ;  Mur- 
phy   V.   Louisville,   9   Bush   (Ky.),    189 
(1872);  post^  sec.  481,  note  ;  Montgomery 
County  V.   Barber,  45    Ala.  237;  Terre 
Haute  V,  Lake,  43  Ind.   480 ;   Head  v. 
Prov.   Ins.   Co.,  2  Cranch,   127  (1804). 
White  V,  New  Orleans,  15  La.  An.  667  ; 
infrat  sec.  466  ;  Dey  v.  Jersey  City,  19 
N.  J.  Eq.  412  (1869) ;  Baltimore  v,  Rey- 
nolds, 20  Md.   1 ;  Town  of  Durango  v. 
Pennington,  8  Col.  257  ;  Worthington  v, 
Covington,  82  Ky.  265  ;  Laycock  v.  Baton 
Booge,  35  La.  An.  475  ;  North  Pac.  L.  & 
M.  Co.  V.  £.  Portland,  14  Oreg.  3 ;  Ix>s  An- 
geles Gas  Co.  V.  Toberman,  61  Cal.  199. 
Speaking  of  this  subject  in  a  case  above 
cited,  Marshall,  C.  J.,  says  :  '*  The  act  of 
incorporation  is  to  them  an  enabling  act ; 
it  gives  them  all  the  power  they  possess  ; 
it  enables  them  to  contract,  and  when  U 
prescribes  to  them  a  mode  of  contracting, 
they  must  observe  that  mode,  or  the  in- 
strument no  more  creates  a  contract  than 
if  the  body  had  never  been  incorix)rated." 
Approved,  Bank  of  United  States  v,  Daud- 
ridge,  12  Wheat  64,  68  (1827)  ;  see,  also, 
Angell  &  Ames  Corp.  sec.  253  ;  Diggle  v. 
Railway  Co.,  5  Ezch.  442  ;  Homersham  v. 
Wolv.,  &c.  Ca,  4  Eng.  Law  &  Eq.  426 ; 
Frend  v.  Dennett,  4  C.  B.  (n.  s.)  576  ; 
Batler  v.  Charlestown,  7  Gray  (Mass.), 
12  ;  Trustees  v.  Cherry,   8  Ohio  St  564 
(1858);  Bladen  v.  Philadelphia,  60  Pa.  St 
464  ;  McCracken  v.  San  Francisco,  16  Cal. 
591  ;  Pimental  v.  San  Francisco,  21  Cal. 


851  ;  Zottman  v.  San  Francisco,  20  Cal. 
96  ;  Argenti  v.  San  Francisco,  16  Cal.  255, 
282,  opinion  of  Fields  C.  J. ;  po^^  chapter 
on  Taxation  and  Local  Assessments.  If  a 
corporation  sue  upon  a  contract  though  it 
be  executory  on  their  part,  and  not  exe* 
cuted,  this  amounts  to  a  conclusive  admis- 
sion that  the  contract  was  duly  entered 
into  by  them.  Grant  on  Corp.  63 ;  5 
Man.  &  G.,  192.  A  contract  by  a  city  with 
a  street  railway  company  held  not  con- 
cluded, something  remaining  to  be  done. 
People's  Pass.  R.  Co.  v.  Memphis  City  R. 
Co.,  10  Wall.  38.  Where  a  charter  limits 
the  exercise  of  power  the  mayor  and  coun- 
cil cannot,  in  a  different  mode,  make  a 
valid  contract,  nor  can  they,  by  any  sub- 
sequent approval  or  conduct^  impart  valid- 
ity to  such  contract,  nor  would  the  law 
imply  any  such  contract :  the  law  never 
implies  an  obligation  to  do  that  which  it 
forbids  the  party  to  agree  to  do.  Bryan  v. 
Page,  51  Tex.  532  ;  s.  p.  Francis  v.  Troy, 
74  N.  Y.  338.  In  the  absence  of  proof  of 
bad  faith,  or  of  a  usurpation  of  authority, 
or  that  a  public  loss  or  private  injustice 
will  result  from  a  contract  made  by  a 
municipal  council  without  complying 
strictly  with  charter  provisions,  the  State 
will  not  be  warranted  in  interfering  to  set 
it  aside.  Attorney-General  t;.  Detroit,  55 
Mich.  18L 

^  Kelleyv.  Mayor,  &c.  of  Brooklyn,  4 
Hill  (N.  Y.),  263  (1843)  ;  see  Neiffer  v. 
Bank,  1  Head  (Tenn.),  162 ;  Pennington 
V.  Taniere,  12  Q.  B.  998,  1013 ;  Maddox 
r.  Graham,  2  Met.  (Ky.)  56;  anie,  sec. 
291.  Under  charter,  executory  contracts 
for  grading,  &c.,  must  be  in  writing. 
Starkey  v.  Minneapolis,  19  Minn.  203 
(1872). 
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from  the  making  thereof,  is  within  the  statute  of  frauds ;  but  an 
entry  in  the  official  minutes  of  the  corporation  of  a  resolution 
p£issed  by  the  governing  body  expressing  the  terms  of  the  con- 
tract, signed  by  the  clerk,  constitutes  a  note  or  memorandum  in 
writing  sufficient  to  take  the  case  out  of  the  statute  and  to  bind 
the  corporation.^ 

§  450  (374).  Seal  not  Necessary ;  How  conclnded.  —  Modem 
decisions  have  established  the  law  to  be,  that  the  contracts  of  mu- 
nicipal corporations  need  not  he  under  seal  unless  the  charter  or 
other  legislative  enactment  so  requires.*  The  authorized  body  of 
a  municipal  corporation  may  bind  it  by  an  ordinance,  which  in 
fevor  of  private  persons  interested  therein  may,  if  so  intended, 
operate  as  a  contract ;  *  or  they  may  bind  it  by  a  resolution,  or  by  t<de 
clothe  its  officers,  agents,  or  committees,  with  power  to  act  for  it ; 
and  a  contract  made  by  persons  thus  appointed  by  the  corporation, 
though  by  parol  (unless  it  be  one  which  the  law  requires  to  be 
in  writing),  will  bind  it.* 

1  Argus  Co.  V,  Albany,  55  N.  Y.  495  21  111.  76  (1859) ;  Western  Sav.  F.  8oc  v. 

(1874),  O^ot^  and /2apa//o,JJ.,  dissenting.  Philadelphia,  31  Pa.  St    175;   lb,  1S5  ; 

Municipal  corporations  may  contract  by  Clark  v.  Washington,  12  Wheat  40(1827); 

parol    through     their    duly     authorized  Hamilton   v.   Newcastle  &  D.  R.   Ca,  9 

agents,   and    such    contracts    cannot    be  Ind.   359  ;  Ross  v.  Madison,  1  Ind.  281 

changed  without  the  consent  of  the  par-  (1848) ;    Bellmyer  v.  Marshalltown,    44 

ties  to  be  affected  thereby.       Duncombo  Iowa,  564  (1876) ;  Chattanooga  «.  Geiler, 

V.  The  City  of  Fort  Dodge,  88  Iowa,  281  13  Lea,  611  ;  where  a  contract  is  accepted 

(1874).            •  unconditionally  by  the  resolution  of  a  city 

*  Draper  v.  Springport,  104  U.  S.  501;  council  the  proceedings  by  which  the  rcso- 
Halbut  V,  Forrest  City,  34  Ark.  246.  A  lution  was  adopted  are  presumed  to  be 
written  proposal  by  a  town  to  have  work  regular.  Overt?.  Gi-eenfield,  107  lud.  231. 
done,  a  written  bid  to  do  it  and  a  written  Not  essential  that  vote  of  directors  appear 
acceptance  of  the  bid,  held  to  constitute  on  the  record.  Story  Agency,  sec.  52, 
together  a  sufficient  contract.  'Wiles  v,  where  it  is  said  that,  **  as  the  appointmf ot 
Hoss,  114  Ind.  371  (1887).  of  an  agent  of  a  corporation  may  not  alwa}'3 

*  The  obligation  of  a  contract,  made  by  be  evidenced  by  written  vote,  it  is  now 
an  ordinance,  cannot  be  impaired  by  a  the  settled  doctrine  —  at  least  in  America 
subsequent  ordinajuXf  though  it  be  author-  — that  it  may  be  inferred  and  implied 
ized  by  a  new  city  charter.  ^7t^,  sec.  314.  from  the  adoption  or  recognition  of  the 
So  where  the  revenues  of  a  market  were,  acts  of  the  agent  by  the  corporation." 
by  ordinance,  appropriated  to  pay  munici-  Post,  sec.  459.  And  when  tliis  is  the 
pal  bonds,  a  later  ordinance  passed  under  case  an  action  of  assumpsit  lies  agaiDSt 
a  power  granted  by  a  new  charter,  diverting  such  coi'poration  upon  an  express  or  im- 
the  revenues,  was  declared  void.  Fazende  plied  promise.  Post,  sec.  459.  Parol  <mr 
V.  Houston,  84  Fed.  Rep.  95.  A7it€,  sec.  tract  by  council  with  city  physicias. 
314,  as  to  repeal;  and  chaps,  iv.  and  viL,  Selma  v,  Mullen,  46  Ala.  411  (1871). 
passim,  as  to  extent  of  legislative  power  See  also.  Broom  Com.  on  Com.  Law,  561- 
over  Municipal  Corporations.  570  ;  Montgomery  Co.  r.  Barber,  45  All. 

*  Fanning  v.  Gregoire,  16  How.  (U.  S.)  237  (1877). 

524  (1853)  ;  ante,  sec.  192  ;  Abbey  v.  Bil-  In  Fleckner  r.    United  SUtes    Bank, 

lups,  85  Miss.   618;   Alton  v.  Mulledy,     8  Wheat  ((J.  S.)  338,  857  (1828),  itwaa 
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§  451  (375).  Mode  of  exercising  Power.  —  The  assent  of  a  muni- 
cipal corporatiou  to  the  variation  or  modificaiion  of  a  contract  need 
not  necessarily  be  expressed  by  the  formal  action  or  resolution  of 
the  common  council;  but  it  may  be  implied  from  acts  relating  to 
the  contract  work  subsequent  to  the  date  of  the  contract;^  but 

urged  that  a  corporation  could  not  author-  the  council  for  either  his  appointment  or 
ize  any  act  to  be  done  by  an  agent  by  a  his  instructions,  since  they  were  not  neces- 
mere  vote  of  the  directors,  but  only  by  an  sarily  of  record  there  ;  but  persons  deal- 
appointment  under  its  eorporciU  seal.  But  ing  with  such  an  agent  are,  of  course, 
the  court  declared  that  such  a  doctrine,  bound  to  ascertain  the  fact  of  his  appoint- 
whatever  may  have  been  its  original  cor-  ment  and  the  extent  of  his  authority^  but 
rectness  as  applied  to  common-law  cor.  not  his  private  instructions.  Authority 
porations,  had  "  no  application  to  modem  of  agent  to  negotiate  sales  of  bonds.  Cady 
corporations  created  by  statute,  whose  v.  Watertown,  18  Wis.  322. 
charters  contemplate  the  business  of  the  ^  Messenger  v.  Buffalo,  21  N.  Y.  196 
corporation  to  be  transacted  by  a  special  (1860).  Where  certain  work  is  stipulated 
body  or  board  of  directors.  And  the  acts  to  be  done  under  the  direction  of  a  street 
of  such  a  body  or  board,  evidenced  by  a  commissioner  of  a  city,  this  officer  has 
written  vote,  are  as  completely  binding  authority,  without  a  vote  of  the  council, 
upon  the  corporation,  and  as  complete  to  authorize  extra  work  to  be  done,  or  ma- 
authority  to  their  agents,  as  the  utmost  terials  to  be  furnished,  where  these  are 
solemn  acts  done  under  the  corporate  rendered  necessary  by  the  action  of  the 
8e%l."  Per  Story,  J.  Further,  as  to  com-  city  authorities  subsequent  to  the  making 
mon  seal,  see  aTite,  sec.  190.  Authority  of  the  contract^  and  where,  without  such 
of  ag^nt,  in  absence  of  special  restriction,  extra  work  or  materials,  it  would  be  im- 
may  be  given  by  parol  or  inferred  from  possible  to  fulfil  the  rec^uirements  of  the 
acts.  Detroitv.  Jackson,  1  Doug.  (Mich.)  contract.  lb.  Modification  of  contracts 
106.    See  ante^  sec.  190  ;  infra,  sec  459.  by  unauthorized  officers  not  binding  upon 

A  provision  in  the  organic  act  of  a  the  corporation.     Bonestcel  v.  Mayor,  &c. 

city,  that  "on  the  passage  of  every  by-  of  New  York,  22  N.  Y.  162  (1860) ;  Hague 

law  or  order  to  enter  into  a  contract  by  v.  Philadelphia,  48  Pa.  St.  527  ;  O'Hara 

the  council,  tfte  ayes  and  nays  shall  be  v.  New  Orleans,   30  La.  An.  pt.  1,  152. 

called  and  recorded,"  prescribes  how  the  As  to  changes  in  contracts  by  parol,  see 

order  to  contract  shall  be  made  and  evi-  Hasbrouck    v.   Milwaukee,    21   Wis.   217 

denced  when  directed  by  the  council,  but  (1866) ;   compare  Sacramento  v.  Kirk,  7 

it  is  not  a  limitation  on  the  power  of  au-  CaL  419 ;  infra,  sec.  459.     Acceptance  by 

tborized    agents  to  make  a  contract  by  city  of  proposals  to  it,  see  Spiingfield  v. 

parol.     Indianola  v.  Jones,  29  Iowa,  282  Harris,  107  Mass.  532  (1871).     Where  a 

(1870)  ;  ante,  sec.  291  ;  Baker  v.  Johnson  city  made  a  contract  with   a  gas  com- 

Co.  (parol  contract),  33  Iowa,  151.  pany  for  a  year,  and  continued  to  observe 

Contract  may  be  concluded  by  ordinance  its    terms    in  subsequent   years    without 

or  action  of  the  council  (accepting  pro-  renewing  it,  and  then  made  a  new  con- 

posals),    without    signature    by    parties,  tract    for   a    year,    whUih    was    likewise 

People  V.   San    Francisco,    27   Cal.    655  observed  in  later  years  without  being  form- 

(1865) ;  Sacramento  v.  Kirk,  7  Cal.  419  ;  ally  renewed,  it  was  held  that  the  city  was 

Logansport  v.   Blakemore,   17  Ind.   318.  umieT  an  implied  obligation  to  \my  for  gaa 

How  shown.       San    Antonio    v.    Lewis,  for  an  entire  year,  when  it  had  accepted 

9  Texas,  69.     In  Indianapolis  v.  Skeen,  gas  for  a  considerable  portion  of  that  year. 

17  Ind.  628  (1861),  it  was  held  that  third  Taylor  v.    I^ambertville,    43   N.   J.   Eq. 

persons  dealing  with  an  agent  of  the  city  (16  Stew.)  107. 

appointed  by  the  council  **to  negotiate  Us  Defendant's  council  passed  a  resolution 

bonds  at  not  less  than  "  a  specified  rate,  ordering  a  public  square  to  be  graded,  and 

were  not  obliged  to  look  to  the  records  of  plaintifiT,  under  an  agreement  with  defend- 
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where  the  contract  is  made  by  ordinance  in  the  prescribed  statutoiy 
mode,  it  can  only  be  repealed  or  annulled  in  the  same  manner.^ 

§  452  (376).  Contracts  made  by  Agents;  Mode  of  Bzecntion.^ 
Where  officers  or  agents  of  a  corporation,  duly  appointed,  and  acting 
within  the  scope  of  their  authority,*  in  executing  an  instrument  in 
behalf  of  the  corporation  sign  their  own  names  and  affix  their  own 
seals,  such  seals  are  simply  nugatory,  and  the  instrument,  according 
to  the  weight  of  modern  judicial  opinion,  is  to  be  regarded  as  the 
simple  contract  of  the  corporation^  and  will  bind  the  corporation  and 
not  the  individuals  executing  it,  where  the  purpose  to  act  for  the 
corporation  is  manifest  from  the  whole  paper,  and  where  there  aie 
no  words  evincing  an  intention  to  assume  a  personal  liability.' 


ant*8  officers,  advauced  the  money  for  the 
work,  which  was  done  in  a  satisfactory 
manner.  Heldj  that  a  subsequent  resohi- 
tion,  of  which  plaintiff  had  no  notice, 
limiting  the  expenditure,  would  not  defeat 
recovery  of  an  amount  expended  in  excess 
of  that  limit.  Duncombe  v.  Fort  Dodge, 
88  Iowa,  281  (1874). 

^  Terre  Haute  v.  Lake,  43  Ind.  480 
(1873) ;  see  also  North  PaciBc  L.  &  M.  Ca 
V,  East  Portland,  14  Oreg.  8. 

^  "  The  general  rule  is  unquestionable 
that  a  municipal  corporation  is  not  bound 
by  the  unauthorized  act  of  an  individual, 
whether  an  officer  of  the  corporation  or  a 
mere  private  person.  But  the  corporation 
•may  so  deal  voith  third  persons  as  to  jus- 
tify them  iu  assuming  the  existence  of  an 
authority  in  another  which  in  fact  has 
never  been  given.  **  Andrews,  J.  Davies 
V.  Mayor,  &c.  of  New  York,  93  N.  Y. 
250.  This  principle,  it  is  supposed,  would 
not  be  applicable  where  the  matter  so  dealt 
with  was  under  all  circumstances  ultra 
vires  the  corporate  power.  Where  a  com- 
mittee was  empowered  to  contract  for  the 
erection  of  a  building  at  a  price  not  to  exceed 
a  specified  sum,  it  was  held  they  had  no 
power  to  contract  for  a  larger  sum,  and  that 
the  person  contracting  with  them  was 
bound  to  take  notice  of  the  extent  of  their 
power.  Tumey  v.  Town  of  Bridgeport, 
65  Conn.  412. 

*  Regents,  &c.  v.  Detroit,  &c.,  12  Mich. 
138 ;  Sweetzer  v.  Mead,  5  Mich.  107  ; 
Bank  of  Metropolis  v.  Gottschalk,  14  Pet. 
19  ;  Story  Agency,  sees.  154,  260,  276, 
277 ;  Bajik  of  Columbia  v.  Patterson,   7 


Cranch,  299,  307 ;  Hatch  v.  Barr,  1  Ham. 
(Ohio)  390;  Baker  v.  Chambles,  4  G. 
Greene  (Iowa),  428  ;  Lyon  v.  Adamson,  7 
Iowa,  509 ;  1  Am.  Lead.  Gas.  602 ;  Mott 
V,  Hicks,  1  Cow.  (N.  Y.)  518,  534;  Blaih 
chard  v.  Blackstone,  102  Mass.  843;  Stan- 
ton V.  Camp  (contract  signed  individually 
with  addition  of  "committee"),  4  Rai^ 
(N.  Y.)  274;  Mechanics'  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326 ;  Hopkins  f. 
Mehafiy,  11  Serg.  &  Rawie  (Pa.),  126; 
Angell  &  Ames,  sees.  293,  295 ;  Gale  v. 
Kalamazoo,  23  Mich.  844  (1871)  ;  Burrill 
V.  Boston,  2  Clifford  C.  C.  590  (1867). 
To  justify  the  setting  aside  of  a  contiaet 
made  by  an  agent  of  a  municipal  corpoFi> 
tion  on  the  ground  of  fraud,  the  fraud 
must  be  clearly  proved  :  circumstantial 
evidence,  if  relied  upon,  must  be  such  as 
is  not  fairly  reconcilable  with  any  other 
theory  than  one  of  fraud  by  the  agent 
Baird  v.  Mayor,  &c.  of  New  York,  96 
N.  Y.  567.  Where  a  town  clothes  ita 
agent,  or  its  committee,  with  full  pmotr 
to  make  a  coiUract,  and  it  is  accordini^y 
made,  it  is  valid  and  binding,  notwith* 
standing  there  has  been  no  formal  accept- 
ance by  a  vote,  or  even  if  it  be  afterwards 
rejected  by  the  corporation.  Davenport 
V.  Hallowell,  10  Me.  317  ;  Junkins  r. 
School  District,  39  Me.  220  (1855)  ;  Wil- 
lard  V.  Newburyport,  12  Pick.  (Mass.) 
227;  Kingsbury  r.  School  District,  12  Met 
(Mass.)  99  (1846). 

The  selectman  of  towns  iu  MassackvssUs 
have  no  authority  to  construct  a  way  and 
pledge  the  credit  of  the  town  therefor, 
unless  they  are  authorized  by  a  Tote  of  the 
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§  453  (377).  Same  subject.  Illastrations.  —  A  few  cases  will  be 
referred  to,  Ulustrating  the  rule  just  stated.  A  contract  in  relation 
to  the  survey  of  a  city,  a  subject  exclusively  appertaining  to  the 
corporation,  was  entered  into  "  between  T.  Van  V.,  J.  W.,  C.  D.  C, 
a  committee  appointed  by  the  corporation  of  the  city  of  Albany  for 
that  purpose,  of  the  first  part,  and  John  E.,  Jr.,  of  the  second  part" 
The  parties  of  the  first  part  agreed  to  pay  for  the  work  to  be  done, 
and  signed  their  individual  names  and  afi&xed  their  individual  seals 
to  the  agreement  The  authority  of  the  committee  to  act  for  the 
corporation  and  to  make  the  contract  being  conceded,  it  was  ruled 
that  they  were  not  personally  liable,  and  that  it  must  be  enforced 
by  and  against  the  corporation.^    In  another  case,  a  contract  for  the 

town.     Bean  v.   Hyde  Park,  143  Mass.  purpose,  the  court  being  of  opinion  that 

245.  the  making  of  contracts  was  essential  to 

Where  school  directors  gSLve  an  author*  the  building    of  the  house.      Damon  v, 

ized  bond  for  borrowed  money,  in  their  Granby,  2  Pick.  (Mass.)  845  (1824);  ante 

individual    names,    as    school   directors,  chaps,  ix.,  x.    Majority  of  committee  mtisi 

though  signed  and  sealed  in  their  indi-  sign  contract.     So  held,  Curtis  v,  Portland, 

▼idual  names,  the  corporation,  and  not  59  Me.  483  (1871);  oti^,  sec.  283,  and  note, 

the  individuals,  are  liable  thereon.     Hei-  as  to  powers  of  a  majority  of  committee; 

delberg  School  Dist.  v.  Horst,  62  Pa.  St.  po^^  sec.  455,  note. 
301  (1869).  It  has  been  held  in    Upper   Canada^ 

The  power  of  a  committee,  appointed  by  where  work  was  done  under  a  contract  not 

a  Tote  of  a  town  in  Massachusetts  "  to  let  made  with  the  corporation,  or  any  of  its 

oat  and  superintend  the  making"  of  a  known  officers,  but  merely  with  persons 

highway,  is  completely  executed  by  the  assuming  to  act  as  a  duly  appointed  com-  - 

making  of  a  contract  with  a  third  person  mittee,  that  no  action  would  lie  against 

embracing  the  whole  subject-matter  of  the  the  corporation.     Stoneburgh  v.  The  Mu- 

Tote,  and  by  the  superintending  of  the  con-  nicipality  of  Brighton,  5  Upper  Can.  Law 

stmction  of  the  highway.    And  therefore,  J.  88.     No  action  can  be  sustained  for  a 

if  the  person  contracted  with  fails  to  com-  breach  of  duty  against  the  head  of  a  cor* 

plete  the  road  according  to  his  contract,  poration  in  not  applying  the  seal  to  make 

this  is  a  matter  for  the  toum  to  deal  with,  a  contract  between  a  corporation  and  an 

and  the  committee  have  no  power,  without  individual,  founded  on  a  refusal  which,  if 

new  authority  from  the  town,  to  enter  there  had  been  a  previous  valid  contract, 

into  a  contract  with  another  person  for  its  would  have  constituted  a  breach  of  it ;  in 

completion.  If  they  do  so,  and  pay  money  other  words,   there  cannot  be  a  remedy 

in  purauance  thereof,  the  town    is    not  against  the  head  of  a  corporation,  eqaiva- 

liable  to  them  therefor.     Nor  is  it  liable  lent  to  a  remedy  on  the  contract  against 

if  they  transcend  their  power,  and  make  a  the  corporation,   had  the  contract  been 

contract  for  a  more  expensive  road  than  duly  made  so  as  to  create  a  valid  and  bind- 

they  were  authorized  to  do.     Keyes  v,  ing  agreement.     Fair  v,   Moore,  8  Upper 

Westford,  17  Pick.  (Mass.)  273    (1835).  Can.  C.  P.  484  ;  Harrison  Munic.  Bianual 

Power  of  New  England  towns,  ante,  sees,  for  Upper  Can.  (5th  ed.)  p.  12. 
89,  30  ;  post,  sec  961.  ^  Randall  v.  Yan  Vechten,  19  Johns. 

Power  to  a  totm  etmimt^^  "  to  snperln-  (N.  Y.)  60  (1821);  compare,  however, 

tend  the  boildingof  a  house  for  the  town,"  Fullam  «.  Brookfield,  9  Allen  (Mass.),  1 

■4jndged  to  include  the  power   to  (1864X  where  the  court  denies  the  doctrine 


make  the  necessary  contracts,  it  not  ap>  of  Randall  v.  Yan  Yechten  ;  Bank,  &c.  v. 
p**^"'"g  that  any  other  or  special  com-  Patterson,  7  Cranch,  299,  and  certain  dida 
mittee  or  agent  was  appointed  for  that    in  Damon  v.  Onmby,  2  Pick.  (Mass.)  846. 
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repair  of  an  engine  house  of  a  city  was  entered  into  by  the  inspector 
of  the  fire  department  in  his  own  name,  describing  himself  as 
"  O.  N.  S.,  inspector,  &c.,  of  the  first  part,"  and  signed  in  the  same 
way.  It  was,  in  fact,  made  for  and  on  account  of  the  city,  and  it 
was  held  that  the  city  was  liable  thereon,  although  its  agent  did  not 
use  its  name  in  contracting,  the  court  being  of  opinion,  however, 
that  the  contract  on  its  face  showed  it  was  made  for  the  city.^ 

§  454  (378).  Same  subject.  ZUnstration.  —  So,  where  on  a  sale 
of  real  property  by  a  corporation,  a  memorandum  of  the  sale  was 
signed  by  the  parties,  on  which  it  was  stated  that  the  sale  was  made 
to  A.  B.,  the  purchaser,  and  that  he,  C.  D.,  "  mayor  of  the  corpora- 
tion, in  behalf  of  himself  and  the  rest  of  the  burgesses  and  common- 
alty of  the  borough  of  Caermarthen,  do  mutually  agree  to  perform 
and  fulfil,  on  each  of  their  parts  respectively,  the  conditions  of  the 
sale,"  and  then  came  the  signature  of  the  purchaser,  and  of  "  C.  D., 
Mayor,"  it  was  held  that  the  agreement  was  thai  of  the  carporcUum, 
and  not  that  of  the  mayor  personally;  and  that,  consequently,  the 
mayor  could  not  sue  thereon.' 

But  the  text  Btates  the  prevailiiig  Ameri-  award  any  contract  therefor  to  the  lowol 

can  rule.     See  also  Dubois  v.  Canal  Co.  bidder.     In  an  action  by  P.  for  labor  and 

4  Wend.  (N.  Y.)  285  ;  Worrell  v.  Mann,  materials,  in  pursuance  of  Hie  resdlatioD, 

1  Seld.  (5  N.  Y.)  229  ;  Ford  v.  Wmiamn,  kc—Held,   1.  That  no  abandonment  of 

•  S  Kern.  (IS  N.  Y.)  577,  585  ;  Richardson  the  contract  was  established.      Sl  That 

V.  Scott,  kc.  Co.,  22  Cal.  150.  the  contract  was  not  affected  bj  the  sab- 

^  Robinson  v.  St   Louis,  28  Mo.  488  sequent  amendment.     3.  That  the  resola- 

(1859).     Where  the  corporate  name  of  a  tion  was  illegal,  and  no  recoyeiy  could  be 

Tillage  was  "  the  president  and  trustees  of  had  by    P.  for  the  grayel  and  grading, 

the  village  of  6,"  a  contract  reciting  that  either  upon  contract  or  upon  the  quantum 

it  was  made  by  the  president  and  trustees  mertiit.     lb.     Where  A.,  B.,  and  C..  a 

of  the  **  corporation  "  of  G ,  held,  to  committee  appointed  by  a  meeting  of  citi- 

warrant  a  finding  that  the  contract  was  zens,  make  a  contract  with  D.,  signing 

made  by  the  board  officially.      Parr  v.  the  contract  as  a  committee,  and  affixing 

Green  bush,    72  N.   Y.    463.     In   1870  a  their  seals  thereto,  they  make  themselves 

village  board,  without  advertising  for  pro-  personally  liable  under  the  contract.  The 

posals,  contracted  with  P.  to  lay  a  side-  only  effect  of  the  word   "  committee  *' is 

walk  in  May,  1871;  the  work,   however,  like    that  of  "Executor"   in   a  persoml 

did  not  proceed,  owing  to  the  failure  of  obligation,  to  identify  the  transaction,  not 

the  board  to  furnish  the  gravel  and  grad-  to  qualify  the  act.     Ulara  r.  Boyd,    87 

ing,  as  required  by  the  contract  and  P.'s  Pa.  St.  477. 

notification.  In  1873  the  board  passed  a  >  Bowen  v.  Morris,  2  Taunt  874,  887. 
resolution  requiring  P.  to  go  on,  and  if  The  case  of  Burrill  v,  Boston,  2  Clifford 
the  necessary  gravel  and  grading  be  not  C.  R.  R.  590  (1867),  presents  also  an  in- 
furnished,  to  furnish  the  same  himself ;  stance  in  which  it  was  considered  that  i 
whereupon  he  furnished  the  materials  contract  signed  by  the  mayor  was  one  in- 
and  did  the  work.  In  1871  the  village  tended  to  be  made  on  behalf  of  the  co^ 
charter  was  so  amended  as  to  require  the  poration.  But  in  Providence  v.  Miller, 
board  to  advertise  for  proposals  for  grad-  11  R.  I.  272  (1876) ;  a.  o.  23  Am.  Eep. 
ing  and    paving  any   sidewalk,   and   to  453>  a  contract  under  seal  between  certain 
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§  455  (379).  Aotlon  most  be  Corporate,  not  Zndividnal.  —  But 
the  action  or^ontract  of  the  officers  of  a  public  corporation  in  their 
individual  capacity  is  not  binding  upon  the  corporate  body.^  For 
example :  If  the  selectmen  of  a  toum  in  New  England,  as  individ- 
ttals,  request  a  citizen  to  furnish  supplies  to  a  public  enemy,  to  pre- 
vent violence  to  the  town,  this  gives  no  legal  right  of  recovery 
against  the  town ;  and  as  the  transaction  was  wholly  beyond  the 
official  duty  of  selectmen,  or  the  duty  of  the  town  as  a  corporation, 
it  was  doubted  whether  a  regular  vote  to  pay  the  plaintiff  would 
have  been  legal,  though  it  was  admitted  that  a  voluntary  agreement 
among  the  inhabitants  to  this  effect  would  have  been  binding,  being 
founded  on  a  meritorious  consideration,  as  it  was  their  property,  and 
not  that  of  the  town,  which  was  in  danger.^ 

§  456  (380).  Specialty  Contracts.  —  While  the  agent  of  a  public 
corporation,  who  by  its  vote  or  authority  contracts  for  its  use,  can- 
not bind  the  corporation  by  making  a  contract  by  deed,  yet  if  such 
agent  had  authority  to  make  the  contract,  it  is  binding  upon  the 
corporation  as  evidence  of  such  contract.  It  follows  that  a  contract 
of  an  agent  or  committee. of  a  town,  under  his  or  their  own  seals, 
cannot  be  declared  on,  in  covenant  or  debt,  as  the  deed  of  the  town. 
The  form  of  the  remedy  against  the  town '  is  for  damages^  or  in 

persons  of  the  first  port  and  one  Doyle  "  in  Mason  v.  Bristol,  10  N.  H.  86  ;  Hanover 

behalf  of  the  city,"  party  of  the  second  v,  Eaton,  S  N.  H.  S8.     Powers  of  towns 

part,  Doyle  being  the  mayor,  and  the  con-  in  New  England.      Ante,  sees.  29,  80  ; 

tract  relating  to  nrmnicipal  matters,  was  supra,  sec  452,  note, 
held  upon  its  face  to  be  the  contract  of        Contracts  made  by  a  majority  of  the 

Doyle  personally,  and  not  that  of  the  city,  board  of  aldermen,    without   any  official 

^  Haliburton  v,   Frankford,   14  Mass.  action  of  the  city  council,  are  not  binding 

214    (1817)  ;   Butler  v.   Charlestown,    7  upon  the  city ;  so  decided  where  counsel 

Gray  (Mass.),  12(1856).  were  thus  employed  who  rendered  legal 

'  Haliburton  tN  Frankford,  supra ;  services  beneficial  to  the  corporation. 
Stetson  V.  Eempton,  13  Mass.  272  (1816);  Butler  v.  Charlestown,  7  Gray  (Mass.),  12 
Burrill  v.  Boston,  2  Clifford  C.  C.  R.  590  (1856) ;  see,  also,  Sikes  v.  Hatfield,  13 
(1867)  ;  ante,  sec.  80.  A  majority  of  se-  Gray  (Mass.),  347  (1859);  see  chapter  on 
lectmen  may,  by  statute,  bind  a  town  in  Corporate  Meetings,  ante.  A  contract 
New  Hampshire  by  their  written  contract  entered  into  by  a  board  of  supervisors,  for 
when  acting  within  the  limits  of  their  and  on  behalf  of  the  county,  and  signed 
authority.  But  a  contract  signed  by  one  by  the  chairman  of  the  board,  is  the  con- 
only  of  the  selectmen  in  his  own  name^  tract  of  the  county.  Babcock  v.  Good- 
**for  the  selectmen,"  does  not  bind  the  rich,  47  Cal.  488  (1874). 
town,  nor  will  it  be  rendered  valid  by  •  Randall  v.  Van  Vechten,  19  Johns, 
proof  that  another  selectman  authorized  (N.  Y.)  60,  65  (1821) ;  Damon  v.  Granby 
him  so  to  sign  the  contract,  or  by  proof  2  Pick.  (Mass.),  345  (1824) ;  com|>are 
that  such  was  the  practice  in  the  town.  FuUamv.  Brookfield,  9  Allen  (Mass.),  1; 
If  the  corporate  name  had  been  afilxed  by  Bank  of  Columbia  v.  Patterson's  Adniinis- 
one,  such  proof  might  have  been  sufficient,  trator,  7  Cranch,  299«  and  rule  as  stated 
Andover  v.  Grafton,  7  N.  H.  298,  305  r  by  Story,  J.,  806  (1818)  ;  Clark  v.  Cuok- 
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assumpsit.  Although  in  Damon  v.  Granby  ^  it  was  left  an  open  qnes- 
tion  whether  a  vote  of  a  town  having  no  corporate  s^,  expressly 
authorizing  an  agent  to  inake  a  deed  of  land,  or  other  contract, 
under  seal,  would,  if  executed  according  to  the  power,  become  tech- 
nically the  deed  of  the  town,  no  substantial  reason  is  perceived  why 
such  an  instrument,  thus  executed,  should  not  be  treated  as  having 
all  the  attributes  and  qualities  of  a  sealed  instrument.  If  the  cor- 
poration, however,  has  a  common  seal,  which  is  the  case  with  towus 
in  many  of  the  States,  and  with  cities  generally,  and  it  is  affixed  to 
an  instrument  in  pursuance  of  the  vote  of  the  corporation,  or  by  the 
proper  officer,  such  an  insti*ument  is,  beyond  doubt,  technically  tlu 
deed  of  the  corporation^ 

§  457  (381).  Contracts  in  ExcesB  of  Corporate  Poii^er;  Ultn 
Vires  as  a  Defence.  —  The  general  principle  of  law  is  settled  be- 
yond controversy,  that  the  agents,  officers,  or  even  city  council  of  a 
municipal  corporation,  caniiot  hind  the  corporation  by  any  contract 
which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign  to  the 
purposes  of  the  corporation,  or  which  (not  being  legislatively  au- 
thorized) is  against  public  policy.  This  doctrine  grows  out  of  the 
nature  of  such  institutions,  and  rests  upon  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corporators ;  the  officers  are  bnt 
the  public  agents  of  the  corporation.^  The  duties  and  powers  of  the 
officers  or  public  agents  of  the  corporation  are  prescribed  by  statute 
or  charter,  which  all  persons  not  only  may  know,  but  are  bound  to 
know.  The  opposite  doctrine  would  be  fraught  with  such  danger 
and  accompanied  with  such  abuse  that  it  would  soon  end  in  the 
ruin  of  municipalities,  or  be  legislatively  overthrown.  These  con- 
siderations vindicate  both  the  reasonableness  and  necessity  of  the 
rule  that  the  corporation  is  bound  only  when  its  agents  or  officers, 
by  whom  it  can  alone  act,  if  it  acts  at  all,  keep  within  the  limits  of 

field  Union,  11  Eng.  Law  and  £q.  442  ;  Fullam  v.  Brookfield,  9  Allen  (Haas.),  1. 

Pennington  V.  Taniere,  12  Queen's  6. 1011.  Corporate  seal.      Ante,    sees.  190,   192; 

Covenant  cannot  be  maintained  against  a  Neely  v.  Yorkville,  10  S.  C.  141,  approT- 

city  on  a  contract  with  the  water  commis-  ing  text.     An  agreement  in  writing  by  an 

aioners  of  the  city,  although  the  statute  attorney  to  refer  a  certain  cause  acted  on 

declares  that  their  contracts    should   be  by  the  court  was  held  to  bind  his  client, 

binding  upon  and  be  considered  as  done  Brooks  v.  New  Durham,   65  N.  U.  5^9 

by  the  mayor  and  council.       Keeneyr.  (1875). 

Hudson,  3  Dutch.  (N.  J.)  862;  anU,  sec.  «  Halbut  v.  Forrest  City,  34  Ark.  246; 

192 ;  Providence  v.  Miller,  11  B.  I.  272  ;  Oubrec.  Donaldsonville,  38  La.  An.  886; 

&  c.  23  Am.  Rep.  453.  Pugh  r.  LitUe  Rock,  85  Ark.  75  (appror- 

1  Damon  v.  Granby,   2  Pick.   (Mass.)  ing  text),  where  an  ordinance  authorizing 

845,  852  (1824).  the  issue  of  cf^rtificates  of  indebtedness  it 

^  lb. ;  Randall  v.  Van  Yechten,  19  a  discount  was  held  not  admissible  as  en- 
Johns.  (N.  Y.)   60,  65  (1821).     But  see  dence  against  the  city. 
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the  chartered  authority  of  the  corporation.^  The  history  of  the 
workings  of  municipal  bodies  has  demonstrated  the  salutary  nature 
of  this  principle,  and  that  it  is  the  part  of  true  wisdom  to  keep  the 
corporate  wings  clipped  down  to  the  lawful  standard.^  It  iresults 
from  this  doctrine  that  contracts  not  authorized  by  the  charter  or 
by  otlier  legislative  act,  that  is,  not  within  the  scope  of  the  powers 
of  the  corporation  under  any  circumstances,  are  void,  and  in  actions 
thereon  the  corporation  may  successfully  interpose  the  plea  of  ultra 
vires,  setting  up  as  a  defence  its  own  want  of  power  under  its 
charter  or  constituent  statute  to  enter  into  the  contract^    In  favor 

1  Text  approved.  City  of  Eufala  v.  Mc-  ham,  7  Met.  (Mass.)  438  (1844);  Viucent 

Nab^  «7  Ala.  688  ;   Fort  Wayne  v.  Lehr,  t>.  Nantucket,  12  Cush.  (Mass.)  103,  106 

88  Ind.  62  ;  Pine  Civil  Township  v.  Huber  (1858),  per  Merrick,  J.  ;  Stetson  r.  Kemp- 

Manuf.   Co.,  83  Ind.   121 ;   Cowdrey  v.  ton,  13  Mass.  272  ;  Parsons  v.  Inhabitants 

Caneadea,  16  Ped.  Rep.  632.  of  Goshen,  11   Pick.  (Mass.)  396;  Wood 

*  This  subject  is  touched  upon  in  the  v.  Lynn,  1  Allen  (Mass.),  108  (1861); 
eoncluding  portion  of  chap,  i,  anU.  Prin-  Spalding  v.  Lowell,  23  Pick.  (Mass.)  71 ; 
eiple  of  construction  of  corporate  powers,  Mitchell  v,  Rockland,  45  Me.  496  (1858) ; 
Ante,  sees.  89-92.  See  also  ante,  sec.  447.  s.  c.  41  Me.  363;  Western  College  v.  Cleve- 
Lyddy  v.  Long  Island  City,  104  N.  Y.  218  land,  12  Ohio,  376  ;  Tippecanoe  O).  Com- 
(contractor  chai^geable  with  notice  of  limi-  m'rs  v.  Cox,  6  Ind.  403  (1855);  Inhabitants 
tations  upon  agent's  authority);  Appeal  of  v.  Weir,  9  Ind.  224  (1857);  Smead  v.  In- 
Whelen,  108  Pa.  St  162.  dianapolis,  P.  &  C.  R.  Co.,   11  Ind.  104 

•  Post,  chap.  xxiiL,  sec.  936,  where  the  (1868);  Brady  o.  New  York,  20  N.  Y.  312; 
■abject  of  ultra  vires  is  further  considered ;  Appleby  v.  New  York,  1 5  How.  Pr.  (N.  Y. ) 
and  see  also  the  following  cases  :  Cheonf>y  428  ;  Estep  v.  Keokuk  C!ounty,  18  Iowa, 
V.  Brookfield,  60  Mo.  63  (1876),  citing  199,  and  cases  cited  by  Cole,  J. ;  Clark  v. 
text ;  Marsh  v.  Fulton  County,  10  Wall.  Polk  County,  19  Iowa,  248  (1866);  supra, 
676  (1870);  Thomas  v.  Richmond,  12  Wall.  sec.  447 ;  post,  sec.  936;  ]*err>'  p.  Superior 
849(1870);  Bridgeport  r.Housatonuc  Rail-  aty,  23  Wis.  64  (1870);   McDonald  v. 
load  Co.,  16  Conn.  476,  493  (1843);  Bur-  New  York,  68  N.  Y.  28  (1876) ;  8.  0.  28 
rill  V.  Boston,  2  Clifford  C.  C.  690  (1867);  Am.  Bep.  144  ;  Maupin  v.  Franklin  Co., 
Martin  v.   Brooklyn,  1  Hill,  545  ;  Nor-  67  Mo.  327 ;  Driftwood  Val.  Tump.  Co.  v. 
wich  Overseers,  &e.  v.  New  Berlin,  Ac.,  18  Bartholomew  County  Comm'rs,    72  Ind. 
Johns.  382  ;  Donovan  r.  New  York,  33  226  ;  New  Jersey  &  N.  E.  Tel.  Co.  r.  Fire 
N.  Y.  291 ;  Seibrecht  v.  New  Orleans,  12  Comm'rs,  34  N.  J.  Eq.  117;  Layoock  v. 
La.  An.  496  (1857) ;  Clark  ».  Dee  Moines,  Baton  Rouge,  85  Ia.  An.  475  ;  Lincoln  v. 
19  Iowa,  199,  209  (1865);  Loker  v.  Brook-  Stockton,  76  Me.  141  ;   Barley's  Appeal, 
line,  13  Pick.  (Mass.)  343,  348;   Phila-  103  Pa.  St.  273,  where  the  purchase  from 
delphia  r.  Flanigen,  47  Pa.  St.  21 ;  Paris  Tp.  a  third  party  of  a  judgment  against  a  cred- 
Tr. ».  Cherry,  8  0.  St.  664  ;  Hague  r.  Phil-  itor  of  a  city  for  the  purpose  of  setting  it 
adelphia,  48  Pa.  St.  627 ;  Albany  9.  Cunliff,  off  against  his  claim  was  held  vUra  vires 
2  Comst.  (2  N.  Y.)  166  (1849),  reversing  and  void.    Salt  Lake  City  v.  Hollister,  118 
s.  a  2  Barb.  190 ;  Cuyler  v.  Rochester,  12  U.  S.  256,  affirming  s.  c.  3  Utoh,  200;  but. 
Wend.  (N.  Y.)  166  (1834);  Hodges  v.  Buf-  in  this  case  the  city,  having  engaged  in  the 
falo,  2  Denio  (N.  Y.)  110  (1846);   Hal-  busineesof  distilling  liquors  without  power 
stead  r.  New  York,  3  N.  Y.  430  (1850) ;  so  to  do,  was  held  liable  for  the  United 
Martin  v.   Mayor,   1  Hill  (N.  Y.),  645;  States  taxes  thereon.    In  77/tn<7M  it  is  held 
Boom  V,  Utica,  2  Barb.  (N.  Y. )  ]  04  ;  Cor-  that,  where  a  municipal  corporation  enters 
nell  V,  Onilford,  1  Denio  (N.  Y.),  610;  into  a  contract  which,  although  not  ex- 
Boyland  r.  Mayor,  Ac.,  of  New  York,  1  pressly  authorized  by  its  charter,  is  not 
Sandf.  (N.  Y.)  27  (1847);  Dill  v.  Ware-  in  violation  of  the  charter  or  of  any  stot- 
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of  Ixma  fide  holders  of  negotiable  securities,  the  corporation  may  be 
estopped  to  avail  itself  of  irregularities  in  the  exercise  of  power  con- 
ferred ;  but  it  may  always  show  that  under  no  circumstances  had 
the  corporation  j>ou7er  to  make  a  contract  of  the  character  in  ques- 
tion. This  subject  has  been  already  referred  to,  and  will  be  con- 
sidered in  a  subsequent  portion  of  the  present  chapter.^  The  mere 
fact,  however,  that  a  city,  in  making  a  contract  for  a  public  im- 
provement within  its  corporate  powers,  promises  to  make  pay- 
ment in  negotiable  bonds,  which  it  has  no  power  to  issue,  does  not 

nte,  and  has  thereby  induced  the  other  of  accomplishing  the  purpose  in  Tiew. 
party  to  it  to  expend  money  in  the  per-  Livingston  v.  Pippin,  31  Ala.  542  (1858). 
formance  of  his  part  of  it,  Uie  municipal  The  case  of  The  State  r.  Buffalo,  S 
corporation  may  be  held  liable.  East  St.  HiU  (N.  T.)  484,  determines  an  interest- 
Louis  V.  East  St.  Louis  Gas  L.  &  C.  Co.,  ing  point.  Arms  belonging  to  the  State 
98  111.  415.  Supra,  sec  444.  Corporation  were  loaned  to  the  city  authorities  to 
may  defend  against  unauthorized  contract,  suppress  disorderly  assemblages.  The 
although  its  mo/ is  attached  to  it.  Leaven-  keeper  of  the  arsenal  had  no  right  to 
worth  V,  Rankin,  2  Kan.  858  (1864);  anU,  make  the  loan,  but  it  was  made  in  good 
sec.  192.  faith,  and  the  bond  of  the  city  taken  for 
Mr.  Justice  Coulter,  in  delivering  the  their  return  on  demand.  The  city  beuig 
opinion  in  AUc^hany  City  v.  McClurkin,  sued  on  this  bond  made  the  point  that  it 
14  Pa.  St  81,  expresses  the  opinion  that  was  void  for  illegality  ;  but  the  court  re- 
a  municipal  corporation  may  be  liable  for  garded  it  rather  as  a  bona  fide  excess  of 
the  contracts  ultra  vires  of  its  officers,  authority  simply,  and  held  that  thoagfa 
when  these  are  publicly  entered  into  with  the  loan  was  unauthorized  the  State  might 
the  knowledge  of  the  people,  and  not  ob-  waive  the  tort  committed  on  the  propertr 
jected  to  until  after  the  rights  of  third  and  seek  a  remedy  upon  the  bond.  See 
persons  have  attached.  Such  a  principle  infra,  sec  458,  and  note, 
is  believed  to  be  both  unsafe  and  unsound  ;  The  power  of  State  building  commis- 
the  only  true  and  safe  view  being  that  all  sioners  to  discharge  at  their  discretion 
persons  are  bound  to  take  notice  of  the  the  building  superintendent  whom  they 
powers  and  authority  which  the  law  con-  employ  is  vested  in  them  for  the  public 
fers  upon  the  officers  of  such  corporations,  benefit,  and  they  cannot  be  divested  of 
See  Loker  v.  Brookline,  13  Pick.  (Mass.)  that  power  by  any  contract  entered  into  by 
843.  Any  liability  in  such  cases  must,  them  with  the  person  so  employed,  where 
according  to  the  present  weight  of  author-  such  contract  is  not  ratified  by  the  Icgis- 
ity,  be  independent  of  the  contract,  and  can-  lature.  If  the  legislature,  with  ftdl  kuowl- 
not  be  asserted  in  an  action  based  upon  the  edge  of  the  contract  entered  into  by  the 
contract  to  enforce  its  executory  provisions,  commissioners  with  the  plaintlfiE^  and  of 
Supra,  sec,  444.  Auditing  and  paying  all  the  facts  relating  thereto,  recognizes 
part  of  a  claim  presented,  accompanied  and  acts  upon  it,  making  appropriations 
with  a  denial  of  liability  for  the  residue,  to  complete  the  building  in  question  upon 
does  not  estop  the  corporation  from  contest-  its  assumed  validity,  that  will  constitate 
ing  the  residue,  even  though  it  be  upon  a  ratification  of  the  rx>ntract ;  but  such 
grounds  which  show  the  former  allowance  ratification  can  be  shown  only  by  some 
to  have  been  improper.  People  ©.  N.  Y.  action  of  both  houses  by  statute  or  reso- 
Sup.,  1  Hill  (N.  Y.),  862  (1841).  In  an  lution.  Shipman  v.  The  State,  48  Wis. 
action  on  a  contract  for  doing  work  which  881  (1877). 

a  municipal  corporation  had  the  power  to         *  Ante,  sec.  168  ;  infira,  sees.  511-553; 

make,  it  is  no  defence  that  the  city  ought  Moore  v.   New   York,   78   N.    Y.    238, 

to  have  adopted  some  less  expensive  means  approving  text 


§  457                      CONTRACTS  :    DEFENCE  OF  ULTRA  VIRES.  581 

make  the  entire  contract  ultra  vires  ;  and  therefore  if  work  be  done 
under  such  contract  the  city  will  be  liable  therefor.^ 

1  Hitchcock  V.  Galveston,  96  U.  S.  be  a  difference  between  the  case  of  an 
341(1877).  In  this  case  the  city  made  a  con-  engagement  made  by  a  corporation  to  do 
tract  with  the  plaintiffs  to  pave  streets.  It  an  act  expressly  prohibited  by  its  charter, 
had  the  power  to  make  a  valid  contract  for  or  some  other  law,  and  a  case  of  where 
this  purpose  :  but  the  city  having  in  the  legislative  power  to  do  the  act  has  not 
contract  agreed  to  make  payment  for  the  been  granted.  Such  a  distinction  is  as- 
work  in  negotiable  city  bonds  payable  at  serted  in  some  decisions.  But  the  present 
a  future  day,  it  was  objected  that,  since  is  not  a  case  in  which  the  issue  of  the 
no  express  power  was  given  to  issue  bonds  bonds  was  prohibited  by  any  statute.  At 
for  this  purpose,  the  whole  contract  was  most,  the  issue  was  unauthorized  ;  at 
therefore  inoperative  and  void ;  and  the  most,  there  was  a  defect  of  ]>ower.  The 
lower  court  so  decided,  and  its  ruling  was  promise  to  give  bonds  to  the  plaintiffs  in 
supposed  to  be  supported  by  the  cases  of  payment  of  what  they  undertook  to  do 
Tenzas  Parish  Police  Jury  v,  Britton,  15  was,  therefore,  at  farthest,  only  w//ra  i;ir« ; 
Wall.  570,  and  Memphis  v.  Ray,  19  and  in  such  a  case,  though  specific  per- 
Wall.  468.  [See  anUy  sees.  117-126.]  formance  of  an  engagement  to  do  a  thing 
But  the  Supreme  Court  held  otherwise,  transgressive  of  its  corporate  power  may 
and  in  giving  its  judgment  on  this  point,  not  be  enforced,  the  corporation  can  be 
Mr.  Justice  Strong  observed  :  "  In  the  held  liable  on  its  contract.  Having  i-e- 
▼iew  which  we  shall  take  of  the  present  ceived  benefits  at  the  expense  of  the  other 
case,  it  is  perhaps  not  necessary  to  inquire  contracting  party,  it  cannot  object  that  it 
whether  those  cases  justify  the  court's  con-  was  not  empowered  to  perform  what  it 
elusion  ;  for  if  it  were  conceded  that  the  promised  in  return,  in  the  mode  in  which 
city  had  no  lawful  authority  to  issue  the  it  promised  to  perform.  This  was  directly 
bonds  described  in  the  ordinance  and  men-  ruled  in  The  State  Board  of  Agriculture  r. 
tioned  in  the  contract,  it  does  not  follow  The  Citizens'  Street  Railway  Co.,  47  Ind. 
that  the  contract  was  wholly  illegal  and  407.  There  it  was  held  that  •  although 
void,  or  that  the  plaintiffs  have  no  rights  there  may  be  a  defect  of  power  in  a  cor- 
under  it.  They  are  not  suing  upon  the  poration  to  make  a  contract,  yet  if  a  con- 
bonds,  and  it  is  not  necessary  to  their  tract  made  by  it  is  not  in  violation  of  its 
success  that  they  should  assert  the  validity  charter,  or  of  any  statute  prohibiting  it, 
of  those  instruments.  It  is  enough  for  and  the  corporation  has  by  its  promise 
them  that  the  city  council  have  power  to  induced  a  party  relying  on  the  promise 
enter  into  a  contract  for  the  improvement  and  in  execution  of  the  contract  to  ex- 
of  the  sidewalks ;  that  such  a  contract  was  pend  money,  and  perform  his  part  thereof, 
made  with  them  ;  that  under  it  they  have  the  corporation  is  liable  on  the  contract* 
proceeded  to  furnish  materials  and  do  See,  also,  substantially  to  the  same  effect, 
work,  as  well  as  to  assume  liabilities;  Alleghany  City  v.  McClurkin,  14  Pa.  St. 
that  the  city  has  received  and  now  en-  81 ;  and,  more  or  less  in  point,  Maher  v. 
joys  the  benefit  of  what  they  have  done  Chicago,  S8  111.  266 ;  Oneida  Bank  v.  On- 
snd  furnished ;  that  for  these  things  the  tario  Bank,  21  N.  Y.  495  ;  Argenti  v.  San 
city  promised  to  pay  ;  and  that  after  hav-  Francisco,  16  Cal.  256 ;  Silver  Lake  Bank 
ing  received  the  benefit  of  the  contract  the  w.  North,  4  Johns.  (N.  Y. )  Ch.  373."  But 
city  has  broken  it  It  matters  not  that  qucere  as  to  the  liability  in  such  case  being 
the  promise  was  to  pay  in  a  manner  not  on  the  contract.  See  antCy  sees.  89-91 , 
authorized  by  law.  If  payments  cannot  444  ;  post^  sec.  459,  note.  A  charter  pro- 
be made  in  bonds  because  their  issue  is  vision  that  after  a  pavement  has  been  laid 
uUraioirtB^  it  would  be  sanctioning  rank  at  the  expense  of  the  abutter,  **the  city 
injustice  to  hold  that  payment  need  not  shall  take  charge  of  and  keep  the  same  in 
he  made  at  alL  Such  is  not  the  law.  repair,  without  further  assessment,"  is  not 
The  contract  between  the  parties  is  in  a  contract  exempting  the  oumers  from  fnture 
force  80  far  as-  it  is  lawful    There  may  assessments.    State  v.  Newark,  8  Vrooni, 
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§  458  (382).  Contraots  ultra  vires  or  invalid. —  Agreeably  to  the 
foregoing  principles,  a  corporation  cannot  maintain  an  action  oh 
a  bond  or  a  contract  which  is  invalid,  as  where  a  city,  without 
authority,  loaned  its  bonds  to  a  private  company,  and  took  from  it 
a  penal  bond,  conditioned  for  the  faithful  application  of  the  city 
bonds  to  payment  for  works  which  the  city  had  no  power  to  construct 
or  assist  in  constructing.^  The  remedy  in  such  case  must  be  in  some 
other  form  than  in  an  action  to  enforce  the  contract  So,  a  contract 
by  a  city  to  waive  its  right  to  go  on  with  the  laying  out  of  a  street  or 
not,  as  it  might  choose,  is,  it  seems,  against  public  policy,  and  it 
is  void  if  it  amounts  to  a  surrender  of  its  legislative  discretion.' 
So,  a  promise  to  pay  a  public  corporation,  or  its  agents,  a  premium 
for  doing  their  duty  is  illegal  and  void;  and  a  contract  will  not  be 
sustained  which  tends  to  restrain  or  control  the  unbiased  judgment 
of  public  officers.  But  a  promise  by  individuals  to  pay  a  portion  of 
the  expenses  of  public  improvements  does  not  necessarily  fall  within 
this  principle,  and  such  a  promise  is  not  void  as  being  against  public 
policy ;  and  if  the  promisors  have  a  peculiar  and  local  interest  in 
the  improvement,  their  promise  is  not  void  for  want  of  consideration, 
and  may  be  enforced  against  them.'    So,  on  the  other  hand,  a  paitj 

415  (37  N.  J.  L. ),  reversing  s.  c.  6  Vroom,         Corrupt  agreements  with  aldermen,  to 

168.  influence  them  to  a  particiilar  course  in 

1  City  Council  v.  Plank  Road  Co.,  31  the  dischaTge  of  official  duties,  are,  of 
Ala.  76  (1857).  See  Wetumpka  v.  Win-  course,  void,  no  matter  to  whom  execnttd. 
ter,  29  Ala.  651  ;  Halstead  v.  New  York,  Cook  v.  Shipraan,  24  111.  614. 
8  N.  Y.  430  ;  8.  c.  5  Barb.  218;  Bridge-  Contracts  with  munict^ o/^!£»rs.  Aidt, 
port  V.  Housatonuc  R.  Co.,  15  Conn.  sees.  283,  292,  444. 
475,  493.  But  see  State  v.  Buffalo,  2  *  Townsend  v.  Hoyle,  20  Conn.  1  (1849X 
Hill  (N.  Y. ),  434,  cited  mipra  in  note  to  This  case  holds  that  a  promise  by  the  de- 
sec.  457.  Where  a  city  having,  without  fendants  to  pay  the  city  the  expense  of 
proper  authority,  guarauteed  the  payment  laying  a  certain  street  was  binding ;  and 
of  railroad  bonds  which  were  secured  by  a  Ellsworth,  J.,  in  delivering  the  opinion, 
tnist  deed,  and  become  the  owner  of  the  Aaid  :  *'  We  cannot  assent  to  the  propotd- 
bonds  from  having  paid  them  at  maturity,  tion  that  a  promise  by  indiTidoals  to  pay 
it  was  held  that,  while  the  city  might  have  a  part  of  the  expenses  of  public  improve- 
successfully  contested  its  liability  on  the  ments,  ordered  by  public  authority,  is,  of 
bonds,  yet  the  want  of  authority  to  guar-  course,  illegal  and  void.  The  amount  or 
antee  the  bonds  did  not  affect  the  lien  ere-  cost  may  properly  enough  enter  into  the 
ated  by  the  deed  in  its  favor  as  against  question  of  expediency  or  necendty.  If 
other  creditors  of  the  railroad  company,  made  in  one  way  or  in  one  place,  it  will 
Hay  r.  Alexandria  &  W.  R.  Co.,  20  Fed.  be  much  better  for  the  public,  thoogli 
Rep.  15.   Infixi.,  sec.  471,  as  to  suretyship,  more  expensive ;  but  individuals  ^Kciallj 

^  Martin  V.  Mayor,  &c.,l  Hill  (N.  Y.),  benefited    stand  ready,    by  giving  their 

545  (1841)  ;  ante,  sec.  97.     As  to  public  land,  their  money,  or  their  labor,  to  inert 

policy,  see  Ohio  Life  Ins.  &  T.  Co.  v,  the  extra  expense.     Will  these  fnomiMS 

Merchants  Ins.   k  T.   Co.,  11    Humph,  be  void,  as  being  without  consideration  or 

(Tenn.)  1  ;  ante,  chap,  xii.;  Indianapolis  against  public  policy?    We  think  not" 

V,  Indianapolis  Gas  L.  &  C.  Co.,  66  Ind.  See  chapter  on  Streets,  post ;  Springfield 

896,  citing  text  «.  Harris,  107  Mass.  582.    An  snaoge- 
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making  with  a  city  a  contract  which  is  ultra  vires  is  not  estopped, 
when  sued  thereon  by  the  coi'poration  for  damages,  to  set  up  its  want 
of  authority  to  make  it^ 

§  459  (383).  ImpUed  Contracts.  —  The  present  state  of  the 
authorities  clearly  justifies  the  opinion  of  Chancellor  Kent,  that 
corporations  may  be  bound  by  implied  contracts  within  the  scope 
of  their  powers,  to  be  deduced  by  inference  from  authorized  cor- 
porate acts,  without  either  a  vote,  or  deed,  or  writing.^    This  doc- 


ment  or  combination  among  the  parties 
applying,  whereby  a  few  individuals,  de- 
siroos  of  causing  paving  and  grading  to 
be  done,  procured  the  sigruUures  of  othera 
to  the  application  by  paying  them  a  con- 
sideratum  there/or^  directly  or  indirectly, 
is  a  fraud  in  law  and  contrary  to  public 
policy.  Howard  r.  The  Church,  18  Md. 
451.  If  executory,  such  an  agreement  can- 
not be  enforced.  Maguire  v.  Smock,  42 
Ind.  1  (1873) ;  s.  c.  18  Am.  Rep.  353.  A 
written  promise  to  pay  into  the  county 
treasury  a  certain  sum  of  money,  upon  the 
condition  that  the  county  commissioners, 
who  had  removed  the  county  court-house 
from  the  public  square,  and  were  build- 
ing a  new  court-house  elsewhere,  would 
remove  it  back  to  said  square,  which 
offer  was  accepted  by  said  commissioners, 
who  entered  on  their  records  an  order  for 
such  relocation,  was  not  void  as  against 
public  policy,  though  the  commissioners 
were  not  expressly  authorized  by  statute 
to  receive  such  donations.  Stilson  v.  I^w- 
rence  Co.,  52  Ind.  213  (1876) ;  State  v. 
Johnson's  Admr.,  52  Ind.  197  (1876); 
post,  sec.  596. 

^  Montgomeiy  City  Council  v,  Mont- 
gomery &  W.  PI.  R.  Co.,  31  Ala.  76  (1857); 
Penn.,  Del.  &  Md.  Steam  Nav.  Co.  r. 
Bandridge,  8  Gill  &  J.  (Md.)  248,  319, 
820  ;  Hodges  v,  Buffalo,  2  Denio  (N.  Y. ), 
110.  If  a  corporation  has  received  money 
in  advance  on  a  contract  void  on  account 
of  want  of  authority  to  make  it,  and  after- 
wards refuses  to  fulfil  the  contract,  the 
party  advancing  the  money  may,  without 
demand,  recover  it  back  in  an  action  for 
money  had  and  received.  Dill  v.  Ware- 
ham,  1  Met.  (Mass.)  438  (1844).  In  this 
case  the  corporate  defendant  undertook, 
without  authority,  to  transfer  to  the  plain- 
tiff the  rifiht  of  taking  oysters  within  its 


limits  ;  contract  held  wholly  void.  See 
also,  McCracken  v.  San  Francisco,  16  CaL 
591  ;  i;i/ra,  sees.  459,  460  ;  compare  Ilerzo 
V.  San  Francisco,  33  Cal.  134.  That  the 
contract  of  agents  within  the  scope  of  cor- 
porate power  may  be  ratified,  or  a  contract 
implied  from  the  enjoyment  of  the  benefit 
of  the  consideration.  San  Francisco  Gas 
Co.  V,  San  Francisco,  9  Cal.  453  (1858), 
opinion  of  Fie/d,  J.  ;  Backman  v.  Charles- 
town,  42  N.  H.  125 ;  see  Bissell  v.  Kail- 
i-oad  Co.,  22  N.  Y.  258  ;  post,  sees.  935- 
988. 

^  2  Kent  Com.  291 ;  Bank  of  Columbia 
v.  Patterson,  7  Cranch,  299  (1813)  (a  lead- 
ing American  case);  Mott  v.  Hicks,  1  Cow. 
(N.  Y. )  513;  Dunn  v.  Rector,  &c.,  14  Johns. 
(N.  Y.)  118;  Bank  of  U.  S.  v,  Dandridge, 
12  Wheat.  74  ;  Perkins  r.  Wash.  Ins.  Co., 
4  Cow.  (N.  Y.)  645  ;  Davenport  v,  Peoria 
Insurance  Co.,  17  Iowa,  276,  and  cases 
cited  by  Cole,  J.  ;  American  Insurance  Co. 
r.  Oakley,  9  Paige  (N.  Y.),  496;  MafdU 
V.  Kauffman,  4  Serg.  &  Rawle  (Pa.),  317  ; 
Randall ».  Van  Vechten,  19  Johns.  (N.  Y.) 
60 ;  Wayne  County  r.  Detroit,  17  Mich. 
390 ;  I>esley  v.  White,  1  Speera  (S.  C.) 
Law,  31  ;  Canaan  v.  Denish,  47  N.  H. 
212  ;  Lebanon  v.  Heath,  lb.  353  ;  Adams 
V.  Famsworth,  15  Gray  (Mass.),  423; 
Shrewsbury  v.  Brown,  25  Vt.  197  ;  Gas- 
sett  V.  Andover,  lb.  342  ;  .Peterson  v. 
Mayor,  &c.,  of  New  York,  17  N.  Y.  449, 
453  (1858)  ;  Danforth  v,  Schoharie  Turn- 
pike Co.,  12  Johns.  (N.  Y.)  227  ;  Angell 
k  Ames,  sec.  287  ;  Maher  v.  Chicago,  38 
111.  266  ;  Frankfort  Bridge  Co.  v.  Frank- 
fort, 18  B.  Mon.  (Ky.)  41  ;  Bryan  v.  Page, 
51  Tex.  532  ;  State  Board  v.  Aberdeen, 
56  Miss.  518,  approving  text ;  Taylor  v. 
I^mbertville,  43  N.  J.  Eq.  (16  Stew.)  107 
(for  brief  statement  of  facts  of  this  case, 
see  sec.  451,  note);  supra, aec.  450;  Broom, 
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trine  is  applicable  equally  to  pablic  and  private  corporations,  but  in 
applying  it,  however,  care  must  be  taken  not  to  violate  other  princi- 
ples of  law.^  Thus  it  is  obvious  that  an  implied  promise  cannot  be 
raised  against  a  corporation,  where  by  its  charter  it  can  only  contract 
in  a  prescribed  way,  except  it  be  a  promise  for  money  received  or 
property  appropriated  under  the  contract*  So,  where  the  corporation 
orders  local  street  improvements  to  be  made,  for  which  the  abutters 

Commentaries  on  Com.  Law,  561-570,  An.  496,  (1857),  carpets  were  famialied  for 
where  the  English  cases  are  coUected.  certain  corporation  courts,  by  order  uf  the 
The  reader  will  be  interested  in  the  letter  clerks  or  judges,  but  without  any  author- 
of  Mr.  Justice  Story  to  Mr.  Justice  Cole*  ity  of  the  common  council,  and  were  worn 
ridge  on  the  subject  of  corporate  liability  out  before  the  plaintiff  presented  hi»  bill 
for  the  parol  contracts,  intra  vires,  of  the  It  was  contended  that  the  city  was  liaUe 
authorized  agents  of  the  corporation.  2  ex  cequo  et  honOf  baring  used,  and  not  re- 
Story's  Life  and  Letters,  835,  837.  He  turned  the  carpets  ;  but  it  did  not  appetr 
there  adds,  what  is  now  settled  law,  "  that  that  the  cowuil  knew  that  they  bad  been 
aU  duties  imposed  upon  a  corporation  by  purchased  for  the  city,  and  were  being 
law,  and  all  services  performed  at  its  re-  used  in  its  buildings.  The  court  denied 
quest,  raise  implied  promises  binding  on  the  liability,  saying  that  "  the  only  safe 
the  corporation,  if,  of  course,  no  statute  rule  is  to  hold  that  the  city  cannot  be 
be  thereby  infrin^d.'*    lb,  bound  for  any  contract  made  without  its 

^  Peterson  v.  Mayor,  &c.  of  New  York,  authorimtion,  expressed  by  a  resolution 

17  N.  Y.  449,  453  ;  Poultney  v.  Wells,  1  of  the  common  council"    That  an  nnan- 

Aiken   (Vt.),    180.     Where  a  city  con-  thorized  contract,  however  advantageoni, 

tracted  with  a  railroad  company  to  do  does  not  bind  the  corporation,  see  Loker 

certain  work,  and  the  company  employed  v.  BrookUne,  13  Pick.  (Mass.)  348  ;  Jones 

persons  to  do  it,  there  is  no  implied  con-  «.  Lancaster,  4  Pick.  (Mass.)  149  ;  Wood 

tract  on  the  part  of  the  city  to  pay  them,  v.  Waterville,  5  Mass.  294. 

although  the    city  saw  them    at  work.  A  contract  was  implied  on  the  part  of 

Alton    V,   MuUedy,   21    111.    76    (1859).  a  city,  which  was  bound  to  support  its 

When  contracts  can  only  be  proved  by  paupers,  and  which  had  refused  to  pay  a 

the  record  ;  and  when  there  is  no  implica-  person  who  had  furnished  a  pauper  with 

tion  as  to  contracts ;  and  when  they  must  necessaries.     Seagraves  v.   Alton,  13  111. 

appear  by  the   records   of  the  corporate  371.     Here  it  will  \)e  noticed  that  there 

proceedings.      See  Crump  v.  Colfax  Co.  was  an  express  refusal  on  the  part  of  the 

Supervisors,   52  Miss.   107  ;   Huntington  city  to  support   the  pauper,  and  yet  a 

County   Comm'rs  v,  Boyle,   9  Ind.   296;  promise  was  implied.    This  implication  is 

Warwick  v,    Butterworth,  17  Ind.  129  ;  a  pure  fiction  to  support  what  the  court 

St.  Louis  V,  Cleland,  4  Mo.  84 ;  Alton  v.  regarded    as    a  just  claim.     A   contract 

Mulledy,  21  111.  76  (1859)  ;  San  Antonio  made  by  one  member  of  a  committee  or 

V,  Gould,  34  Tex.  76  ;  People  v.  Fulton  county  board  for  services  which  are  au- 

Co.,  14  Barb.  (N.  Y.)  56  ;  Bryan  v.  Page,  thorized  to  be  obtained  is  not  obligatory 

51  Tex.  532  ;  Gilbert  v.  New  Haven,  40  on  the  municipality.     The  power  is  vested 

Conn.  102  (1873).  in  the  whole  body,  and  no  one  member 

Must  he  an  authorized,  request,     **No  can  bind  the  corporation.       Bentley  t. 

person  can  make  himself  a  creditor  of  an-  Chisago  Co.  Comm'rs,  25  Minn.  259. 

other  by  voluntarily  discharging  a  duty  *  McSpedon  v.   Mayor  of  New  York, 

which  belongs  to  that  other."    Strong^  J.,  7  Bosw.  (N.  Y.)  601 :  McCracken  v,  San 

in  Salshury  v.   Philadelphia,   44  Pa.   St  Francisco,  16  Cal.  591  ;  Pimentai  r.  San 

S03  ;  Baltimore  v,  Poultney,  25  Md.  18  ;  Francisco,   21    Cal.    351 ;    Dickinson   t, 

Jefferson ville  v.  Ferry  Boat,  35  Ind.  19  Poughkeepsie,  75  N.  Y.  65;  Richardson 

(1870).  In  Seibrecht  v.  New  Orleans,  12  La.  v.  County  of  Grant,  27  Fed.  Rep.  495. 
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are  the  parties  ultimately  liable,  and  which  by  the  charter  must  be 
made  in  a  prescribed  mode>  if  made  without  any  contract  or  a  valid 
one,  the  doctrine  of  implied  liability  does  not  apply  in  favor  of 
the  contractor,  unless,  indeed,  the  corporation  has  collected  the 
amount  from  the  adjoining  owners  and  has  it  in  its  treasury.^ 

^  Argenti  v,   San  Francisco,   16  Gal.  of  the  resolution)  from  the  adjoining  own- 

255,  opinion  of  Field,  C.  J.     A  municipal  era  (Saxton  v.  Beach,  50  Mo.  488,  1872)  ; 

corpoiation  waa  holden  liable,  under  its  and  having  expended  a  considerable  sum 

charter,   upon  an  implied  assumpsit  to  in  an  unsuccessful  attempt  to  charge  the 

collect  and  pay  over  assessments  awarded  abutting  property,  he  brought  suit  against 

to  property  owners  for  the  opening  of  a  the  city  to  recover  the  sum  so  expended 

street.     Wheeler  v,  Chicago,  24  IIL  105  in  testing  the  validity  of  the  resolution  of 

(1860);  see  infra,  sees.  466,   480,   483;  the  council.     The  Supreme  Court  of  if  is- 

Sangamon  Co.  v,  Springfield,  63  IIL   66  souri  held  that  the  city  was  not  liable, 

(1872).     Where  a  contractor  has  entered  distinguishing  Clayburgh  v.  Chicago,  25 

into  a  contract  in  good  faith,  relying  upon  IIL  535,  and  Fisher  v,  St.  Louis,  44  Mo. 

the  regularity  of  the  proceedings  of  the  482;  Saxton  v,  St  Joseph,  60  Mo.  158 

common  council,  the  city,  having  received  (1875).    In  Kentucky  it  is  held  there  is 

the  benefit  of  the  performance,  is  estopped  no  liability  unless  the  city  has  the  right 

from  questioning  the  regularity  in  that  to  proceed  to  make  property- holders  liable, 

regard.     Moore  v.  New  York,  73  N.  Y.  But  if  the  nature  or  ownership  of  the  ad- 

288.      Where  certificates  of  assessments  jacent  property  is  such  that  no  steps  which 

against  property  owned  by  the  State  for  a  could  have  been  taken  would  have  ren- 

sewer  tax,  were  declared  void  for  want  of  dered  it  or  its  owner  liable,  then  the  city 

power  in  the  city  to  make  the  assessment,  must  pay  for  the  improvement,  or  it  will 

it  was  held  that  the  city  was  liable  to  tho  have  as  to  such  work  no  means  of  exe- 

contractor  for  the  amount  thereof.     Polk  cuting  its  general  power  to  improve  all 

County  Savings  Bank  v.  State,  69  Iowa,  streets.    Caldwell    v.   Rupert,    10    Bush 

24.     So  also  .where  assessments  are  void  (Ky.),  179;  Louisville  v.  Nevin,  10  Bush 

for  other  reasons,  the  municipality  has  (Ky.),  549;  Craycraft  o.  Selvage,  10  Bush 

been    held    liable.      Scofield  v.   Council  (Ky. ),  696  (1874). 

Blufifs,  68  Iowa,  695.  Compare  Bucroft  Where  a  city,  organized  and  acting 
V.  Council  Bluffs,  63  Iowa,  646.  Post,  under  a  genend  law,  which  provides  : 
sec.  480.  But  where  a  contractor  for  the  "  The  city  shall  be  liable  to  the  eantraetora 
improvement  of  streets  agreed  that  he  for  so  much  thereof  only  as  is  occupied  by 
would  not  look  to  the  town  in  any  event  public  grounds  of  the  city  bordering  there- 
for compensation,  and  it  was  afterwards  on,  and  the  crossings  of  streets  and  alleys," 
decided  that  the  contract  was  ultra  vires  makes  a  contract  for  the  improvement  of 
and  void,  and  that  the  lot-owners  were  not  a  street  at  the  expense  of  the  property 
liable  for  the  work,  it  was  held  that  the  holders,  and  the  contractor  does  the  work 
town  waa  not  liable  to  him,  by  reason  of  in  whole  or  in  part,  and  the  engineer  re- 
its  inherent  power  Xa  improve  streets.  Belle-  fuses  to  make  an  estimate,  and  the  council 
view  V.  Hohn,  82  Ky.  1.  Post,  sees.  467,  refuses  to  issue  precepts  upon  the  proper 
480.  So  where  the  charter  of  a  city  de-  application  against  the  property  holders,  a 
clared  that  it  should  not  he  liable  in  any  suit  cannot  be  maintained  by  the  con- 
manner  for  local  improvements  which  are  tractor  against  the  city  for  damages.  The 
made  a  charge  upon  the  adjacent  property ;  remedy  in  such  case  is  by  mandate  to 
and  the  council  by  a  resolution  which  was  compel  the  en^neer  and  council  to  per- 
a  nullity,  because  of  the  non-concurrence  form  their  duties.  Greencastle  v.  Allen, 
of  the  mayor,  ordered  a  certain  local  im-  43  Ind.  347  (1873).  If  the  members  of 
provement  to  be  made,  and  the  work  let  the  common  council  of  a  city,  in  passing 
to  the  plaintiff,  who  did  it,  and  failed  to  an  ordinance  and  letting  a  contract  for 
collect  the  same  (by  reason  of  tho  nullity  the  improvement  of  a  street,  act  in  good 
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§  460  (384).  9ama  snbioot.  —  "  The  doctrine  of  implied  munir 
eipal  liabUiiyl'  says  Mr.  Chief  Justice  Field,  in  a  case  >irhere  the 
subject  underwent  very  thorough  examination,  ''applies  to  cases 
where  money  or  other  property  of  a  party  is  received  under  such 
circumstances  that  the  general  law,  independent  of  express  contract, 
imposes  the  obligation  upon  the  city  to  do  justice  with  respect 
to  the  same.  If  the  city  obtain  money  of  another  by  mistake,  or 
without  authority  of  law,  it  is  her  duty  to  refund  it,  —  not  from 
any  contract  entered  iuto  by  her  on  the  subject,  but  from  the 
general  obligation  to  do  justice  which  binds  all  persons,  whether 
natural  or  artificial^  If  the  city  obtain  other  property  which  does 
not  belong  to  her,  it  is  her  duty  to  restore  it ;  or  if  used  by  her, 
to  render  an  equivalent  to  the  true  owner,  from  the  like  general 
obligation  :  the  law,  which  always  intends  justice,  implies  a  promise. 
In  reference  to  money  or  otJicr  property,  it  is  not  difficult  to  deter- 
mine in  any  particular  case  whether  a  liability  with  respect  to  the 
same  has  attached  to  the  city.  The  money  must  have  gone  into 
her  treasury,  or  been  appropriated  by  her;*  and  when  it  is  property 
other  than  money,  it  must  have  been  used  by  her,  or  be  under  her 
control.  But  with  reference  to  services  rendered,  the  case  is  different 
Their  acceptance  must  be  evidenced  by  ordinance  [or  express  cor- 
porate action]  to  that  effect  If  not  originally  authorized,  no  lia- 
bility can  attach  upon  any  ground  of  implied  contract  The 
acceptance,  upon  which  alone  the  obligation  to  pay  could  arise, 
would  be  wanting." 


faith,  under  a  misapprehension,  they  and 
the  contractor,  as  well  as  the  adjacent 
owner  of  real  estate,  believing  the  street 
to  be  within  the  corporate  limits  of  the 
city,  the  contractor  having  like  knowledge 
with  the  members  of  the  council,  they 
cannot  be  held  liable  for  the  cost  of  such 
improvement,  though  the  place  where  the 
same  is  made  is  not  within  the  corporate 
limits.  Newman  v.  Sylvester,  42  Ind. 
106  (1873). 

It  is  the  general  doctrine  that  corpora- 
tions possess  the  lowers  expressly  con- 
ferred by  law,  and  such  implied  powers 
as  are  necessary  to  enable  them  to  exer- 
cise the  powers  expressly  granted,  and  no 
others ;  yet,  although  there  may  be  a  de- 
fect of  power  in  a  corporation  to  make  a 
contract,  if  a  contract  made  by  it  is  not 
in  violation  of  the  charter  of  the  corpora- 
tion or  any  statute  prohibiting  it,  and  the 
corporation  by  its  promise  induced  a  party, 


relying  upon  such  promise  and  in  execo* 
lion  of  the  contract,  to  expend  money  and 
perform  his  part  of  the  contract,  the  co^ 
poration  is  liable  on  the  oontract.  The 
State  Board  of  Agriculture  v.  The  Citi- 
zens* Street  Railway  Co.,  47  Ind.  407 
(1874).  See  on  this  point  and  ta  to  this 
case  supra,  sec.  457,  note. 

1  Sec  Dowell  v.  Portland,  18  Oreg.  848. 

'  The  power  of  the  MasaachvMUs  towns 
to  appropriate  money  is  derived  wholly  fhA 
the  statutes  {anU,  sec.  30),  and  when  thej 
are  confined  to  a  particular  mocU  of  cnat- 
ing  a  debt,  the  mode  is  a  limitaHom  of  tkt 
povoer.  One,  therefore,  who  loans  money 
to  a  town  treasurer  in  a  manner  not  an- 
thorized  by  statute  has  no  right  of  action 
against  the  town  to  recover  it»  although 
the  money  was  used  in  paying  the  debts 
of  the  town.  Agawam  Natl  Bank  ft 
South  Hadley,  128  Mass.  503. 
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§  461.  Same  snbjeot  — "  As  a  general  rule,  undoubtedly,  a  city 
corporation  is  only  liable  upon  express  contracts,  authorized  by 
ordinance  [or  other  due  corporate  proceedings].  The  exceptions 
relate  to  liabilities  from  the  use  of  money  or  other  property  which 
does  not  belong  to  her,  or  to  liabilities  springing  from  the  neglect 
of  duties  imposed  by  the  charter,  from  which  injuries  to  parties  are 
produced.  There  are  limitations  even  to  these  exceptions  in  many 
instances,  as  where  property  or  money  is  received  in  disregard  of 
positive  prohibitions ;  as,  for  example,  the  city  would  not  be  liable 
for  moneys  received  upon  the  issuance  of  bills  of  credit,  —  as  this 
would  be,  in  effect,  to  support  a  proceeding  in  direct  contravention 
of  the  inhibition  of  the  charter."  ^  But  it  may  in  a  proper  case  make 
a  new  contract  purging  a  former  contract  of  its  illegality.^  Nor  is  a 
city  liable  for  money  received  for  notes  issued  by  it  to  circulate  as 
money,  in  violation  of  an  express  statute  and  the  public  policy  of  the 
State.* 


1  Per  Field,  C.  J.,  in  Argenti  v.  San 
Francisco,  16  CaL  255,  282  (1860).  Where 
■tatate  proyisions  enacted  to  prevent  the 
making  of  certain  contracts  are  disregarded 
and  a  contract  made  without  observing 
them,  the  contractor  cannot  recover  the 
Talne  of  articles  supplied  under  the  con- 
tract upon  an  implied  liability  ;  in  such  a 
case  no  liability  can  be  implied.  McDon* 
aid  V.  New  York,  68  N.  Y.  23  ;  8.  c.  23 
Am.  Rep.  144,  commenting  on  Nelson  t^. 
New  York,  63  N.  Y.  535 ;  and  Argenti  v. 
San  Francisco,  supra, 

"The  law/*  says  an  eminent  judge, 
"never  implies  a  promise  to  pay  unless 
some  duty  creates  such  an  obligation,  and 
more  especially  it  never  implies  a  promise 
to  do  an  act  contrary  to  duty  or  contrary 
to  law.  Assampsit  may  be  maintained 
against  a  municipal  corporation  in  certain 
cases  apon  an  implied  promise,  but  the 
better  opinion  is  that  a  promise  to  |)ay 
can  never  be  implied  in  a  case  where  the 
eorporatkm  possesses  no  power  to  con- 
tract.-  Per  Clifford,  J.,  in  Burrill  v. 
Boston,  2  Clifford  C.  C.  590,  596  (1867). 
The  sobject  is  farther  expounded  by  the 
nme  learned  justice  in  his  opinion  in  The 
Collector  ».  Hubbard,  12  Wall.  1.  12 
(1870).  See,  also,  Curtis  v.  Fiedler.  2 
Black  (U.  3.),  478  ;  Murphy  v,  LouisviUe, 
9Bash(Ky.),  189(1872). 

See  9m  ntbjed  of  implied  liahUity,  the 
jndgmeDt  of  the  United  States  Supreme 


Court  in  City  of  Loui<<iana  v.  Wood,  102 
U.  S.  294  ;  see  sees.  459  and  938,  where 
the  subject  is  furtlier  considered  ;  and  see 
Litchfield  v.  Ballon,  114  U.  S.  190.  Mor- 
awetz  on  Corp.  (2d  ed. )  hpcs.  689-706,  714- 
724,  collects  and  reviews  the  authorities 
as  to  the  rights  and  obligations  arising  out 
of  the  performance  or  part  (lerfonnance  of 
contracts  in  excess  of  corporate  power. 

s  Little  Rock  v.  Merch.  Nat.  Bank,  98 
U.  8.  308,  quoted  supra,  sec.  44«,  note. 

»  Thonms  v,  Richmond,  12  Wall.  349 
(1870).  The  principles  upon  which  the 
decision  rests  are  admirably  state<l  in  the 
opinion  of  Mr.  Justice  Bradley,  Chwney 
r.  Brookfiehl,  60  Mo.  53  (1875).  citing 
text ;  State  Board  v.  Abenleen,  56  Miss. 
618  (approving  text);  Brown  v.  Bell^^ville, 
30  Upper  Can.  Q.  B.  373  ;  Wentwrirth  v, 
Hamilton,  34  Upp^-r  Can.  Q.  B.  5S5 ; 
Brown  v.  LinAvy.  35  I'pper  T'an.  Q.  B. 
509  ;  Parsons  v,  Monmouth,  70  Me.  262 
(1879),  approving  text.  Supra,  sec.  448  ; 
post,  sec.  938. 

In  Che<»ney  r.  Brookfield,  60  Mo.  53 
(1875).  it  was  held  that  a  municij»;d  corpo- 
ration is  not  liable  upon  a  warrant  i.^sued 
to  a  bank-note  company  in  paym^rnt  of  a 
d*»bt  to  the  company  for  en  craving  and 
printing  on  bank-not^  T**P^^  not*^  1*^7^ 
ble  to  bearer,  to  be  put  into  circulatirm 
by  th^  corporation  as  mon^-y  without  au- 
thority of  law.  Tlie  court  held  that  there 
could  be  no  implied  assumpsit  in  such  a 
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§  462.    Contracts ;  Ultra  Vires  ;  Assumpsit.  —  Where  a  citj,  with- 
out authority  of  law,  issued  its  bonds  in  exchange  for  the  bonds  of 

a  railroad  company,  which  remain  wholly  unpaid,  the  city  is  not  lia- 
ble on  its  bonds.  If  in  such  case  value  has  been  received  by  the 
city,  the  remedy,  if  any  exists  under  the  special  circumstances,  most 
be  for  the  money  or  property  received  without  consideration.^ 

case,  and  distinguished  it  from  Allegheny  Albert  Cheese  Co.  v.  Leeming,  31  U.  C.  C. 

City  V,  McClurkan,  14  Pa.  St.  81,  and  de-  P.  272.    One  of  some  moment  has  been 

nied  Underwood  v.  Newport  Lycemn,  5  B.  created  with  regard  to  municipal  corpora* 

Hon.  ( Ky. )  130.  tions.    It  is  that  such  a  corporation  is  liable 

Illustratiuns  of  implied  liability. —  City  to  be  sued  in  an  action  of  debt  on  simple 
is  liable  for  gas  furnished  to  it  with  knowl-  contract  for  the  price  of  goods  famished, 
edge  of  the  council,  though  no  ordinance  or  labor  done  at  their  request  and  accepted 
or  resolution  was  passed  authorizing  it  to  by  them.  Fetterly  v.  The  Municipality  of 
be  furnished.  Gas  Co.  v,  San  Francisco,  Russell  and  Cambridge,  14  Upper  Cao. 
9  Cal.  453,  466  (1858),  opinion  of  Field,  Q.  B.  433.  Though  in  such  a  caae  there 
J.  If  a  city  sells  its  void  bonds,  there  is  be  no  contract  under  seal,  the  law  implies 
an  implie<l  assumpsit  to  repay  the  pur-  an  undertaking  by  a  corporation  to  ptj 
chase>money.  Paul  v,  Kenosha,  22  Wis.  for  labor  and  materials  employed  in  their 
266  (1867).  See  and  compare  Litchfield  service,  and  of  which  they  have  accepted 
V.  HaUou,  114  U.  S.  190.  Assumpsit  held  and  are  enjoying  the  benefit,  provided  the 
to  lie  against  a  city  which  had  availed  purpose  for  which  the  labor  and  materitli 
itself  of  the  property  and  services  of  an  have  been  applied  is  one  clearly  within  the 
individual  in  the  care  of  the  indigent  sick,  legitimate  object  of  their  charter.  Bart- 
Nashville  V.  Toney,  10  Lea,  643.  Where  lett  v.  The  Municipality  of  Amherstboig; 
a  bridge  corporation  was  requested  by  the  14  Upper  Can.  Q.  B.  152  ;  Fetterly  v.  The 
city  authorities  to  communicate  to  them  Municipality  of  Russell  and  Cambridge, 
the  terms  upon  which  the  city  might  at-  14  Upper  Can.  Q.  B.  433  ;  Pirn  v.  The 
tach  its  water-pipes  to  the  bridge,  to  carry  Municipal  Council  of  Ontario,  9  Upper 
the  water  from  one  side  of  the  river  to  the  Can.  C.  P.  302  ;  Perry  v.  The  Corpontioa 
other,  which  the  bridge  company  an-  of  Ottawa,  23  Upper  Can.  Q.  B.  891 ; 
swered,  fixing  a  sum,  upon  which  the  city  Brown  v,  Belleville,  30  Upper  Can.  Q. 
council  took  no  action,  but  proceeded  to  B.  373  ;  Went  worth  r.  Hamilton,  84 
extend  the  water-works  and  used  the  Upper  Can.  Q.  R  585  ;  Brown  v.  Lind- 
bridge,  the  court  held  the  city  was  liable,  say,  35  lb.  509.  The  exception,  how- 
Bridge  Co.  V.  Frankfort,  18  B.  Mon.  (Ky.)  ever,  does  not  extend  to  executory  con- 
41(1857).  Broom  Commentaries  on  Com.  tracts,  such  as  work,  &c.,  to  be  done. 
Law,  567,  where  the  English  cases  are  cited  but  is  confined  to  work  in  fact  done  and 
in  which  corporations  have  been  held  liable  accepted.  McLean  v.  The  Town  Coon- 
by  reason  of  enjoying  the  ben4ifUs  resulting  cil  of  the  Town  of  Brantford,  16  Upper 
from  particular  contra<*ts.  See  McDonald  Can.  Q.  B.  347  ;  Wingate  v.  The  Ennis- 
r.  New  York,  68  N.  Y.  23  (1876);  s.  c.  23  killen  Oil  Refining  Co.,  14  Upper  Can. 
Am.  Rep.  144,  Folger^  J.,  suggests  in-  C.  P.  879  ;  Mayor,  &c.  v.  Hardwick, 
stances  of  implied  liability ;  post,  sees.  L.  R.  9  Exch.  13  ;  Austin  v.  Guardians, 
938,  939.  &c.,  L.  R.  9  C.  P.  91;  Houck  v,  Whitty, 

Chief  Justice  Harrison,  in  his  excellent  14  Grant,  671." 
"Municipal  Manual  for  Upper  Canada,"  *  Tliomas  v.  Port  Hudson,  27  MicL 
has  digested  the  decisions  in  the  Province  820  (1873).  In  this  case  (holey,  J.,  eb- 
on the  subject  of  the  power  of  corporations  serves  :  "  A  municipal  corporation  has  no 
to  contract.  He  says  (5th  ed.  p.  11),  **  It  general  authority  to  exchange  promises 
is  a  principle  applicable  to  all  corporations  with  other  corporations  or  persons ;  its 
that  they  must  contract  under  seal.  To  contracts,  to  be  valid,  must  be  within  the 
this  principle  there  are  some  exceptions,  scope  of  the  authority  conferrod  upon  it 


§463 


RATIFICATION   OP  UNAUTHORIZED   CONTRACT. 


589 


§  463  (385).  Ratifioation  of  Unaathorised  Contract.  — A  muni- 
cipal corporation  may  ratify  the  unauthorized  acts  and  contracts  of 
its  agents  or  oflBcers,  which  are  tvithin  the  scope  of  the  corporate  powers, 
but  7wt  otherwise,  Ratification  may  frequently  be  inferred  from  acqui- 
escence after  knowledge  of  all  the  material  facts,  or  from  acts  incon- 
sistent with  any  other  supposition.  The  same  principle  is  applicable 
to  corporations  as  to  individuals.^   But  a  subsequent  ratification  cannot 


by  law,  and  for  municipal  purposes.  And 
if,  under  pretence  of  law,  its  officers  in  its 
name  obtain  money,  property,  or  rights 
in  action  which  equitably  belong  to  an- 
other, the  fact  may  entitle  the  party  to 
the  proper  remedy,  but  it  cannot  make 
good  bonds  issued  in  violation  of  law, 
unless  it  is  to  be  held  [which  is  not  the 
law]  that  the  power  of  municipal  corpora- 
tions to  make  legal  promises  is  co-exten- 
sive with  that  of  individuals,  and  that 
any  contracts  they  may  make  are  valid 
where  it  can  be  said  that  anything  of 
value  was  given  or  inconvenience  sub* 
mitted  to  in  exchange.'* 

If  the  consideration  received  under  an 
ultra  vires  contract  can  be  restored,  equity 
will  not  relieve  a  municipal  corporation 
from  the  contract  without  providing  for 
its  restoration.  Turner  v,  Cruzen,  70 
Iowa,  202.  See  Litchfield  v.  Ballon,  114 
U.  S.  190,  where  bonds  were  issued  by  a 
city  in  excess  of  a  constitutional  limita- 
tion, and  the  holder  was  adjudged  to  have 
no  remedy  against  the  city.  Past,  sec. 
529  a. 

^  People  V.  Swift,  81  CaL  26  (1866)  ; 
Blen  V.  Bear  River  Ck).,  20  CaL  602 
(1862)  ;  Peterson  r.  Mayor,  17  N.  Y.  449, 
453  (1858),  and  authorities  cited,  revers- 
ing 8.  G.  4  £.  D.  Smith,  413  ;  San  Fran- 
cisco Gas  Co.  V,  San  Francisoo,  9  CaL  453  ; 
Hoyt  V,  Thompson,  19  N.  Y.  207,  218 
(1859) ;  Clarke  v,  Lyon  Co.,  8  Nev.  181 
(1873)  ;  Howe  v.  Keeler,  27  Conn.  538  ; 
Emerson  v.  Newberry,  13  Pick.  (Mass.) 
377  ;  Hodges  r.  Buffalo,  2  Denio  (X.  Y.). 
110  (1846)  ;  5  Denio  (N.  Y.)  567  ;  People 
V.  Flagg,  17  X.  Y.  584  ;  s.  c.  16  How. 
(N.  Y.)  Pr.  36;  Brady  v.  Mayor,  Ac.  of 
New  York,  20  N.  Y.  312 ;  affirminjr  8.  c. 
2  Bo6W.  173  ;  Delafield  r.  State  of  Illinois, 
2  HiU  (N.  Y.),  159.  176  (1841);  8.  c.  8 
Paige,  531.  and  26  Wend.  192 ;  Mills  v, 
Gleason,  11  Wis.  470  (1860)  ;  s.  c.  8  Am. 


Law  Keg.  693 ;  Dubuque  Fern.  College 
V.  Dubuque,  13  Iowa,  555 ;  Merrick  v. 
Plank  Road  Co.,  11  Iowa,  74,  per  Wright, 
J. ;  Detroit  v.  Jackson,  1  Doug.  (Mich.) 
106 ;  Crawshaw  v,  Roxbury,  7  Gray 
(Mass.),  374;  Burrill  v.  Boston,  2  Clifford 
C.  C.  590  (1867)  ;  Albany  National  Bank 
V,  Albany,  92  N.  Y.  363 ;  City  v.  Hays, 
93  Pa.  St.  72;  Galveston  v,  Morton,  53 
Tex.  409  ;  Strong  v.  District  of  Columbia, 
1  Mackey,  265;  Town  of  Durango  v, 
Pennington,  8  CoL  257 ;  Town  of  Bruce 
V.  Dickey,  116  IlL  527  ;  Morris  County  v, 
Hinchman,  31  Kan.  729 ;  Lincoln  v.  Stock- 
ton, 75  Me.  141 ;  Davis  v.  Mayor  of 
Jackson,  61  Mich.  530  ;  Schmidt  v.  County 
of  Steams,  34  Minn.  112 ;  Kinsley  p. 
Norris,  60  N.  H.  131  (a  vote  authorizing 
an  attorney  to  compromise  or  settle 'suits 
held  a  ratification  of  authority  to  com- 
mence them)  ;  Moore  v,  Albany,  98  N.  Y. 
396 ;  Lewis  v,  Shreveport,  108  U.  S.  282 
(a  city  cannot  ratify  a  subscription  to  a 
railroad,  which  it  had  no  power  to  make, 
unless  authorized  to  do  so  by  statute). 
Mere  silence  on  the  part  of  a  town  will 
not  create  a  ratification.  Otis  v.  Stock- 
ton, 76  Me.  506 ;  postj  sec.  779,  note. 

A  municipal  corporation  may  ratify  i/n- 
atUhorised  expenditures^  not  ultra  vireSy 
which  they  deem  benoficial  to  it,  and  such 
ratification,  as  in  the  case  of  natural  per- 
sons, is  equivalent  to  previous  authority. 
Backman  v.  Charlentown,  42  N.  H.  125 ; 
Harris  v.  Canaan  School  Distric.t,  8  Fost. 
(28  N.  H.)  65;  Wilson  v.  Chester  School 
District,  32  N.  H.  118;  Key«»er  v.  Suna- 
pee  Charitable  School  District,  35  X.  H. 
477  :  Episcopal  Societv  v.  Dedham  Episco- 
pal Church,  1  Pick.  (Mass.)  372  :  Bank  of 
Columbia  v.  Patterson,  7  Cranch.  299 ;  Ban- 
dall  V.  Van  Vechten,  19  Johns.  (X.  Y.)  60  ; 
Trott  V.  Warren,  2  Fairf.  (11  Me.)  227; 
Topsham  v.  Rogers,  42  Vt.  199  ;  People  r. 
Swift,  31  Cal.  26.     In  DeGrave  v.  Mon- 
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make  valid  an  unlawful  act  without  the  scope  of  coiporate  authority. 
An  absolute  excess  of  authority  by  the  ofbcers  of  a  corporation,  in 
violation  of  law,  cannot  be  upheld ;  and  where  the  officers  of  such  a 
body  fail  to  pursue  the  requirements  of  a  statutory  enactment  under 
which  they  are  acting,  the  corporation  is  not  bound.  In  such  cases 
the  statute  must  be  strictly  followed ;  and  a  person  who  deals  with 
a  municipal  body  is  obliged  to  see  that  its  charter  has  been  fully 
com[)lied  with :  when  this  is  not  done,  no  subsequent  act  of  the  cor- 
poration can  make  an  ultra  vires  contract  efifective.^  The  employ- 
ment, however,  by  a  municipal  council,  of  an  attorney  to  defend  a 
policeman  charged  with  an  assault,  does  not  adopt  his  act  so  as  to 
render  the  city  liable  for  the  damages  recovered  against  liim.^ 

§  464  (386).  Assent  and  Ratification.  —  Where  work  done  for  a 
corporation  without  complete  legal  authorization  is  for  a  corporate 
purpose  and  is  beneficial  to  it,  and  the  price  reasonable,  strong  m- 
de7u:e  of  the  assent  of  the  corporation  is  not  required ;  but  such  assent 
must  he  shown.  Eatification  of  the  acts  of  a  committee  in  building 
upon  the  land  of  a  school  district  a  more  expensive  bouse  than  they 
were  authorized  to  do  by  the  vote  of  the  corporation  cannot  be  in- 
ferred from  the  mere  fact  that  the  school  is  kept  in  it  for  a  few 
weeks,  there  being  no  evidence  that  the  corporation  had  knowledge 
of  the  over-expenditure,  or  had  taken  any  action  on  the  subject^ 

mouth,  19  Eng.  C.  L.  300,  it  was  held  that  (N.  Y.)  48;  Brown  v.   Mayor,  68  N.  Y. 

the  examination  of  weights  and  measures,  239  ;  Hodges  v.  Buffalo,  2  Denio  (N.  Y.)» 

which  had  been  ordered  by  a  mayor  de  110;  McDonald  v.  Mayor,  68  N.  Y.  23; 

facto,  and  which  were  the  subject  of  the  Smith    v,    Newburgh,    77    N.    Y.    180 ; 

controverted  contract,  at  a  meeting  of  the  Green  r.  Cape  May,   41  N.  J.  L.  45,  ap- 

corporation,   and  the   subsequent  use  of  proving  text ;  Taymouth  p.  Eoehler,  35 

some  of  them,  recognized  the  contract  for  Mich.  22;  Marsh  v.  Fulton  Co.,  10  Wall 

their  purchase  and  made  the  corporation  676;  Horton  v.  Thompson,  71  N.  Y.  518; 

liable  to  pay  for  them.     As  to  ratification  McCracken  v.  San  Francisco,  16  Cal.  591; 

of  contracts  for  local  improvements  when  Ashbury  Railway  Carriage  k  Iron  Co.  r. 

not    primarily  a  charge   on  the  city,  see  Riche,   L.  R.   7   E.   &  I.   App.  C.  658; 

Murphy  v.  I^uisville,  9  Bush  (Ky.),  189  Lewis  v,  Shreveport,  108  U.  S.  282;  Scott 

(1872)  :  posf,  sec.  481,  note;  infra,  sees,  v,  Shreveport,    20    Fed.   Rep.   714;  San 

465,  813;  4  Broom  Commentaries  on  Com.  Diego  Water  Co.  v,  San  Diego,  59  C»l. 

Law,  567.     A  vote  ratifying  an  imauthor-  617;  Bank  v.  Statesville,   84  N.  C.  169; 

ized  contract  cannot  be  rescinded  at  a  sub-  City  of  Laredo  i?.  Macdonnell,  52  Tex. 

sequent  meeting.     Brown  v.  Winterport,  511. 

79  Me.  305.  «  Buttrick  v.  Lowell,  1  AUcn  (Mass.). 

1  Sault  Ste.  Marie  Co.  v.  Van  Dusan,  172  (1861)  ;  post,  sees.  479,  975  ;  Moore  r. 

40  Mich.  429 ;  Jefferson  Co.  v.  Arrighi,  54  Mayor,    73  N.   Y.   288,  approving  teit  ; 

Miss.  668;  Nash  v.  St.  Paul,  11  Minn.  174;  Bryan  v.  Page,  61  Tex.  852  ;  WUhelm  c. 

Hague  V.   Philadelphia,   48  Pa.  St.  528 ;  Cedar  Co.,  60  Iowa,  264,  approving  text 
Brady  u.  Mayor.  20  N.  Y.  812;  Bryan  r.  »  Wilson  ».  School  District,  82  N.  H. 

Page,  51  Tex.  332;  Peterson  v.  Mayor,  17  118  (1855).     See,  further,  as  to  effect  of 

K.  Y.  449 ;  Cowen  v.  West  Troy,  43  Barb,  use  as  a  ratifieoHon,  Kingman  v.  School 
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§  465  (387).   Same    anbject.  —  The    ratification,    whatever    its 

form,  must  be  by  the  principal  or  by  authorized  ageiUs.  This  is  well 
illustrated  by  a  case  where,  by  statute,  certain  agents  or  officers  of  a 
State  were  authorized  to  borrow  money  for  public  use,  and  for  that 
purpose  to  sell  its  bonds  at  not  less  than  their  par  value.  They  ex- 
ceeded their  power  by  selling  for  less  than  par,  and  on  credit.    It 

District,  2  Cash.  (Mass.)  425  ;    Davis  v.  these  are  afterwards  used  by  the  public 

School  District,  24  Me.   849 ;    Lane  v.  or  the  district.      Loker  v.  Brookline,  13 

School  District,   10  Met.    (5(as8.)   462;  Pick.  (Mass.)34S(1832) ;  Knowlton  v.  In. 

Chaplin  v.  Hill,  24  Vt  (1  Dean)  628;  habitants,  &c.,  14  Me.  (2  Shep.)  25,  where 

Fisher  v.  School  District,  4  Cash.  (Mass.)  note  critique  on,  and  remarks  of  Mel  ten, 

494  ;  Taft  v.  Montagae,   14  Mass.  285  ;  C.  J.,  as  to  Hayden  v.  Madison,  7  Greenl. 

Keyser  r.  School  DUtrict,  35  N.  H.  477  ;  (Me.)  79  ;  Morrell  v.  Dixfield,  30  Me.  (16 

Pratt  V,  Swan  ton,   15   Vt.   147    (use    of  Shep.)   157,   160 ;   Davis  v.  School  Dis- 

bridge  by  public).  trict,  24  Me.  (10  Shep.)  349;   Hayward 

In  Wilson  v.  School  District,  above  v.  School  District,  2  Cash.  (Mass.)  419 
cited,  Mr.  Jostice  Bell  well  remarks  :  "  In  (1848);  lb.  426  ;  Moor  v.  Comville,  13  Me. 
most  cases  where  work  and  labor  is  per-  298  (1836)  (where  the  action  was  brought 
formed  npon  real  estate  by  contract,  the  by  the  surveyor  or  sapervisor  of  high- 
mere  fact  that  the  owner  makes  use  of  the  ways,  who  built  a  bridge  without  pur- 
building  or  structure  built  npon  his  land  suing  the  course  pointed  out  by  law) ; 
furnishes  no  evidence  of  approval  or  ac-  Allen  v.  Cooper,  22  Me.  133  (deciding 
ceptauce,  because  he  has  no  choice  to  that  the  power  of  a  committee  with  au- 
reject  it.  Alone,  the  use  of  such  build-  thority  to  contract  to  make  a  road,  does 
ings  gives  no  evidence  of  acceptance,  not  embrace  power  to  accept  the  work  or 
Accompanied  by  silence  and  absence  of  waive  performance).  But  if  the  work  be 
complaint,  where  to  complain  would  be  done  under  belief  of  authority,  as  where 
natural  and  suitable,  or  by  any  circum-  it  was  performed  under  a  contract  with  a 
stance  indicating  acquiescence,  it  would  committee  who  assumed  to  have  author- 
be  sufficient."  82  N.  H.  125.  As  to  ef-  ity,  but  who,  in  fact,  had  none,  then  if 
feet  of  acceptance  of  public  work  by  the  the  corporation  accept  it,  or  even  know- 
agents  of  the  town,  see  Wadleigh  v.  Sut-  ingly  avail  itself  of  it,  it  will  be  liable 
ton,  6  N.  H.  15  (1832).  Of  school-house  to  pay  a  reasonable  compensation  ;  and  a 
built  upon  a  quantum  meruit  employment  promise  thus  to  pay  may  be  implied  on 
by  a  committee,  but  without  a  legal  con-  the  part  of  a  corporation  from  the  acts  of 
tract.  Kimball  v.  School  District,  28  Vt.  its  general  agent,  or  an  agent  with  powers 
8  (1855).  See,  also,  Corwin  v.  Wallace,  17  of  a  general  character  [?].  Abbot  v.  Her- 
Iowa,  334  ;  Zottman  v.  San  Francisco,  20  man,  7  Me.  (Greenl.)  118  ;  Hayden  v. 
Cal.  96  (valuable  discussion);  approved,  Madison,  lb.  79.  * 'Perhaps  these  two 
Murphy  v.  Louisville,  9  Bush  (Ky.),  189  cases  carry  the  doctrine  of  the  implied 
(1872) ;  Jordan  v.  School  District,  88  Me.  responsibility  of  corporations  as  far  as  it 
164  (1854)  ;  Reichard  v.  Warren  County,  ought  to  be  carried."  Per  Emery,  J.,  in 
81  Iowa,  381  (1871).  Surveyor  of  high-  Ruby  ».  Abysin.  Society,  15  Me.  806,  308 
ways  cannot  recover  of  the  town  for  work  (1839).  As  to  extent  of  powers  of  New 
voluntarily  performed,  there  being  no  England  towns,  see  ante,  seed.  29,  80. 
contract,  not  even  if  beneficial.  Sikes  v.  And  see,  particularly,  Jordan  v.  School 
Hatfield,  13  Gray  (Mass.),  847  (1859);  District,  and  other  cases  cited,  supra  \ 
infra,  sec.  466.  Baltimore  v.  Reynolds,  20  Md.  1  (1862)  ; 

A  public  corporation  is  not  liable  for  Hague  v.   Philadelphia,  48  Pa.  St.  527  ; 

work  done  against,  or  even  without,  its  Moore  v.  Mayor,  78  N.  Y.  288,  approving 

direction  or  authority  (such  as  building  a  text, 
bridge,  road,  school-house,  Ac.),  although 
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was  contended  that  this  contract  was  ratified,  becausA  the  govenor, 
after  he  knew  of  the  contract,  signed  the  bonds  and  caused  them  to 
be  delivered,  and  because  the  auditor  and  some  of  the  other  State 
officers  acted  under  the  contracts,  drawing  money  and  receiving  pay- 
ments. But  it  was  held  that  these  officials  were  likevnse  agents  of 
limited  authority ;  that,  as  they  would  have  had  no  power  to  make 
the  contracts  originally,  they  could  not  ratify  them ;  that  ratifica- 
tion must  come  from  the  principal,  —  the  State,  represented  by  its 
legislature.^ 

^  Delafield  v.  State  of  Illinois,  2  Hill  for  the  cost  of  the  sewer,  was  a  qnestiflii 

(N.  Y.)»   159,  175,  where  difference  be-  not  involved,  and  not  decided, 
tween  ratification  by  a  Staie  and  by  other         In  applying  the  doctrine  that  unoiilAor- 

corporations  or  by  individuals  is  clearly  ized  eorporaU  acts  may  he  ratiJUd^  other 

set  forth  by  Branson,  J.  ;  affirming  s.  c.  8  principles  of  law  mast  be  borne  in  mind. 

Paige,  581 ;  s.  c.  farther,  26  Wend.  192.  The  care  which,  in  this  respect,  shodd 

In  further  illustration  of  the  text,  see  be  obsenred,  is  very  clearly  set  forth  by 

Hague  V,   Philadelphia,  48  Pa.  St.  527  ;  Dmio,  J.,  in  giving  judgment  in  Peterson 

Hotchin  v,  Kent,  8  Mich.  626;  Murphy  t;.  v.  Mayor,   &c.  of  New  York,  17  N.  Y. 

LouisvUle,   9  Bush   (Ky.),    189   (1872);  449,454(1858).     '*  For  instance,  no  sort 

Marsh  v,   Fulton  County,  10  Wall.  676  of  ratification  can  make  good  an  act  with- 

(1870),  (a  leading  case  in  the  Supreme  out  the  scope  of  the  corporate  authority. 

Court  of  the  United  States  on  the  subject  So  where  the  charter  or  a  statute  binding 

of  ratification);  Dubuque  Fem.  CoUege  v.  upon  the  corporation  has  committed  a  class 

Dubuque,   18  Iowa,  555  ;  Estey  v.  Inhab-  of  acts  to  particular  officers    or  agents, 

itants    of  Westminster,   97    Mass.    324  ;  other  than  the  governing  body,  or  whers 

Branham  v.  San  Jose,  24  Cal.  585  ;  At-  it  has  prescribed    certain   formalities  u 

tomey-General  v.  Lathrop,  24  Mich.  235  conditions  to  the  performance  of  any  de- 

(1872)  ;    Wilhelm  v.   Cedar  County,    50  scription  of  corporate  business,  the  proper 

Iowa,  254.     The  case  of  the  City  [of  St.  functionaries  must  act,  and  the  designated 

Louis]  V.  Armstrong,  56  Mo.  298  (1874),  forms  must  be  o1>served,  and  generally  do 

is  a  strong  instance  in  which  the  city  was  act  of  recognition  can  supply  a  defect  in 

held  to  ratify  the  acts  of  its  officers  by  these  respects."    Brady  v.  Mayor,  &c.,  20 

availing  itself  of  the  benefit  of  their  acts.  N.  Y.  312  ;  Hodges  v,  Buffalo,  2  Denio 

The  case  was  this:  The  city  wished  to  (N.  Y.),  110;    17   N.  Y.   584  ;  Gates  p. 

build  a  sewer  through  the  defendant's  lot ;  Hancock,  45  N.  H.  528  ;  Reilly  v.  Phila- 

it  was  necessary  to  condemn  or  get  his  delphia,  60  Pa.  St.  467  ;  suprc^  sees.  463, 

consent ;  he  consented  on  condition  that  464 ;  Wilhelm  v.  Cedar  County,  50  lows 

he  could  have  three  years  in  which  to  pay  254. 

his  proportion  of  the  cost  of  the  sewer ;         Where  the  corporation  can  only  act  by 

the  officers  of  the  city,  without  any  ex-  ordinance,  the  ratification  must  be  by  or- 

press  authority,  so  agreed.    The  sewer  was  dinance.      McCracken  v.  San  Francisco, 

built,  and  before  the  three  years  expired  16    Cal.    591    (1860)  ;    Pimental  v.  San 

the  city  sued  the  defendant  for  his  por-  Francisco,  21  CaL  351 ;  Cross  r.  Morris- 

tion  of  the  cost  of  the  sewer ;  and  it  was  town,   18  N.   J.   £q.   805  (1867) ;  aa(«, 

held    that    the     suit    was    prematurely  chap.  xii. 

brought,  and  that  the  city,  by  using  the         Legislature  may,  within  constitutional 

defendant's  land  under  the  agreement  of  limits,   ratify    or   authorise    rati/cation* 

its  officers,  was  bound  by  that  agreement.  Campbell  v.  Kenosha,  5  Wall.  194;  Supe^ 

What  would  have  been  the  rights  if  the  visors  t^.  Schenck,  lb.  772  ;  Keithsburg  r. 

city  had  put  the  defendant  in  statu  quo,  Frick,  34  111.  405;  Mills  r.  Oleason,  11 

by  condemning  the  right  of   way,   and  Wis.  470 ;  Winn  v.  Macon,   21   Ga.  275 ; 

tendering  the  amount  before  bringing  suit  Grogan    v.    San    Francisco,  18  CaL  590 


§  466             CONTBACTS :    LETTING  TO   THE  LOWEST  BIDDER.                648 

§  466  (388).   Letting  to  the  Loweat  Bidder.  —  Where  the  charter 

or  incorporating  act  requires  the  officers  of  the  city  to  award  con- 
tracts to  the  lowest  bidder,  a  contract  made  in  violation  of  its  require- 
ments is  illegal ;  and  in  an  action  brought  on  such  contract  for  the 
work,  the  city  may  plead  its  illegality  in  defence ;  ^  and  neither  the 

(1861)  ;  Hasbrouck  v.  Milwaukee,  21  Wis.  (1871)  ;  post,  sec.  882,  note  ;  Breevort  v, 
217  (1866) ;  Mills  v.  Charleton,  29  Wis.  Detroit,  24  Mich.  822  (1872) ;  May  v. 
400  (1872);  8.  o.  9  Am.  Rep.  678  and  Detroit,  2  Mich.  N.  P.  Rep.  236  (1871); 
note  ;  ante,  sec.  79  ;  sec  161,  note.  In  Shaw  v,  Trenton,  49  N.  J.  Law,  339  ; 
Shawnee  County  v.  Carter,  2  Kan.  116  State  v.  Trenton  (N.  J.),  12  At.  Rep.  902 
(1863),  the  Supreme  Court  of  ^an«w  held  (1888);  Trenton  ».  Shaw  (N.  J.),  10  At. 
invalid,  as  not  being  within  the  rightful  Rep.  273  (1887)  ;  Davenport  v.  Klein- 
scope  of  legislative  power,  an  act  of  the  schmidt  (contract  to  take  water),  Mont., 
legislature  which  declared  valid  and  bind-  13  Pac.  Rep.  249.  There  can  be  no  recov- 
ing  h<md$  which  had  been  issued  by  the  ery  against  a  municipal  corporation  for  ex- 
county  officers  on  account  of  the  county  tra  work  where  the  officers  who  requested 
court-house,  and  which  bonds  were  not  en-  it  to  be  done  had  no  authority.  Hague  v, 
forceable  against  the  county  because  dif-  Philadelphia,  48  Pa.  St.  627;  O'Hara  v, 
fering  in  form  and  substance  from  the  New  Orleans,  30  La.  An.  162 ;  Addis  v. 
warrants  authorized  by  the  statute.  Such  Pittsbni^g,  86  Pa.  St.  379  (1877)  ;  Bone- 
a  strict  limitation  on  legislative  power  is  steel  v.  Mayor,  &c.  of  New  York,  22  N.  Y. 
not  generally  asserted.  See,  on  this  point  162.  Thus  a  contract  by  S.  to  erect  a 
chap.  iv.  arUe^  and  post,  sec.  644.  building  for  a  city  stipulated  that  the  work 
^  Brady  v.  Mayor,  &c.  of  New  York,  should  be  done  according  to  certain  plans 
20  N.  Y.  (6  Smith)  312  (1869).  It  is  and  specifications ;  that  a  certain  commit- 
intimated  that  it  is  not  essential  to  the  tee,  or  the  arohitect,  might  direct  in  writing 
defence  that  the  city  should  show  a  frandu-  any  deviations  therefrom,  in  which  case  such 
lent  collusion  between  the  bidder  and  the  sums  of  money  should  be  added  to  or  de- 
officers  awarding  the  contract.  Whether  ducted  from  the  agreed  price  as  the  parties 
the  city  is  liable  on  a  qtuirUum  meruit  to  should  judge  the  increase  or  diminution  to 
one  who  has  bona  fide  performed  labor  un-  be  worth,  and  that  no  alterations  should 
der  a  void  contract,  where  the  work  has  be  paid  for  unless  directed  in  writing.  In 
been  accepted  and  used,  was  not  deter-  excavating,  the  soil  was  found  by  the 
mined.  lb.;  s.  c.  2  Bosw.  173  ;  7  Abb.  Pr.  architect  to  require  piles  to  be  driven  to 
R.  234;  16  Abb.  Fr.  R.  432.  As  further  il-  secure  a  firm  foundation  ;  whereupon  he 
lustrating  the  text,  see  People  v.  Flagg,  17  furnished  piling  plans,  directed  S.  to  do 
N.  Y.  684;  Peterson  v.  Mayor,  &c,  17  the  work,  and  orally  promised  him  that 
N.  Y.  467,  referring  to  but  expressing  no  he  should  be  paid  for  it.  Held,  that  the 
opinion  upon  Christopher  v.  Mayor,  &c.,  city  was  not  bound  by  the  architect's  oral 
18  Barb.  (N.  Y.)  667  ;  Appleby  v.  Mayor,  promise.  Stuart  v.  Cambridge,  126  Mass. 
Ac.,  16   How.  (N.  Y.)  Pr.  428  ;  Harlem  102. 

Gas  Co.  V.  Mayor,  &c.   of  New  York,  33  If  the  lowest  bidder  is  required  to  give 

N.  Y.  389  ;  Macey  v.  Titcombe,  19  Ind.  security  and  the  law  requires  public  notice 

136  (1862) ;  Bonesteel  v.  Mayor,  &c.,  22  of  proposals,  any  contract  without  a  com- 

N.  Y.  162  ;  Smith  v.  Mayor,  &c.,  21  How.  pliance  with  the  law  is  unauthorized  and 

(N.  Y.)  Pr.  1  ;  Greene  v.  Mayor,  60  N.  Y.  void.     Dickinson  v,  Poughkeepsie,  74  N. 

803  (1875)  ;  reversing  8.  c.  1   Hun,  29  ;  Y.  66  ;  Eager,  In  re,  46  N.  Y.  100 ;  Max- 

Tamold  v.  Lawrence,  16  Kan.  126  (1876);  well  v.  Stanislaus,  63  CaL  389. 

Dickinson  v.  Poughkeepsie,  76  N.  Y.  66,  A  provision  that  the  *'  commissioners 

citing  text ;  Eager,  In  re,  46  N.  Y.  100  ;  shall  in  no  case  proceed  with  the  construe- 

Nash  V,  St.  Paul,  8  Minn.  172(1863);  s.  o.  tion  of  any  sewer  except  upon  advertise- 

11  Minn.  174;  White  «.  New  Orleans,  16  ment"  to  be  let  to  the  lowest  bidder. 

La.  An.  667  ;  State  v.  Barlow,  48  Mo.  17  applies  only  to  a  contract  for  original  con- 
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municipality  nor  its  subordinate  officers  can  make  a  binding  con- 
tract for  such  work  except  in  compliance  with  the  requirements  of 
the  law.^  So  where  the  charter  requires  any  sale  or  lease  of  the  real 
estate  of  a  city  to  be  made  at  public  auction  to  the  highest  bidder,  an 
ordinance  of  the  council  of  the  city  making  a  lease  of  a  portion  of  its 
realty,  upon  the  payment  of  a  rent  reserved,  is  void.* 

§  467  (389).  Iioweftt  Bidder ;  Patented  Inventloiia.  —  The  Su- 
preme Court  of  Michigan  has  affirmed,  while  the  Supreme  Court  of 
Wisconsin  and  of  other  States  have  denied,  the  proposition  that 
where  a  city  charter  provides  that  no  contracts  shall  be  made  by  the 
city  except  with  the  lowest  bidder,  after  advertisement  of  proposal 
it  does  not  prohibit  the  corporation  from  contracting  to  lay  NiehoUon 
pavement,  though  the  right  to  lay  it  is  patented  and  owned  by  a 


struction.      If    the    original    contractor         The  New  York   city  charter  of  1878, 

abandons  the  work,  it  is  not  necessary  to  containing  a  provision    similar   to  thit 

re-advertise  and  let  to  the  lowest  bidder,  stated  in  the  text,  was  construed  to  re- 

the  original  contractor  being  liable  for  the  quire    a    submission   for    competition  of 

excess  of  cost   over    his    contract    price,  every  important  item  of  a  contemplated 

Leeds,  In  re,  53  N.  Y.  400  (1873).  work.    Matter  of  Merriam,  84  N.  Y.  596. 

WTiere  contracts  for  public  work  are  Where  the  charter  is  imperative  that  con- 
required  by  law  to  be  made  by  advertising  tracts  for  public  works  sboold  be  let  to 
proposals  and  specifications,  for  the  purpose  the  lowest  bidder  and  the  lowest  biddfr 
of  securing  comjietitive  bidding,  such  withdraws  his  bid,  it  is  the  duty  to  adfo^ 
specifications  must  be  definite  as  to  the  tise  again  and  not  to  award  the  contract 
quantity  as  weU  as  the  quality  of  materials  to  the  next  lowest  bidder.  Twiss  v.  Port 
required,  or  the  contract  will  be  void*  Huron,  63  Mich.  528  (1886) ;  8.  c.  SO 
Bigler  v.  New  York,  5  Abb.  (K.  Y.)  N.  N.  W.  Rep.  177. 
Cas.  51.  *  Addis  v.  Pittsburg,  85  Pa.  St.  379 

Construction  of  New  York  Act  of  1886,  (1877). 
chap.    142,   requiring  sale  at  auction  by         ^  San  Francisco  &  Oakland  R.  Co.  a 

municipal  corporations  of  right  to  build  Oakland,  43  Cal.  502  (1872). 
and   operate    railways  on   streets  to  the  ^Vllere  the  charter    requires  that  all 

highest  bidder.     See  People  v.  Barnard,  work  for  the  city  shall  be  let  to  the  lowest 

110  N.  Y.  648  (1888).  bidder,  after  a  prescribed   notice  of  th« 

A  bid  for  street-jmving  is  not  defective  time  and  place  of  letting  shall  have  been 

in  not  distinguishing  between  the  portions  given,   and  requires    that   similar  notice 

of  the  improvement  chargeable  to  the  lots  shall  be  given  where  work  is  re-let,  an 

fronting  on  the    street,  and  the  portion  assessment  upon  a  lot  for  work  done  is 

chargeable  to  the  city,  where  the  relative  void  if  the  contract  was  let  or  re-let  with- 

proportions    have     already    been     fixed,  out  notice.     Mitchell  v,   Milwaukee,  18 

Beniteauv.  Detroit,  41  Mich.  116.    Rem-  Wis.  92  (1864)  ;  see,  also.  Wells  v.  Buni- 

edy  of    taxpayer.     Follmer   v,  Nuckolls  ham,  20  Wis.  112  ;  Hasbronck  v.  Milwan- 

Co.,  6  Neb.  204  ;  compare  Clark  ».  Day-  kee,  21  Wis.  217  (1866).     Owner  may,  in 

ton,  lb,  192.     Whether,  when  the  work  is  such  case,  restrain  the  sale.  lb.    The  con- 

of  such  a  character  that  its  ultimate  cost  tract  must  be  the  same  that  was  advertised, 

cannot  be  foreseen,  there  can  be  any  choice  Nash  v.  St.  Paul,  11  Minn.  174. 
among  bids,  qucere.     McBrian  v.  Grand 
Rapids,  56  Mich.  95. 
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mngle  firm.     The  question  is  close ;  but  there  aooniA,  m  liir,  to  Ui  n 
tendency  in  the  courts  to  adopt  the  Wiscousiu  view.' 

§468  (390).  Same  aubject. — Where  the  municipal  autlioritittH 
were  required  by  law  to  advertise  for  sealed  jyvopoMils  for  iniikin^ 
local  improvements,  and  award  the  work  to  tliu  lournt  rrHpoimhl*\ 
bidder t  to  publish  a  notice  of  the  award,  uiid  to  allow  thti  owiHirH  of 
the  major  part  of  the  frontage  to  take  the  coiitmct  upon  tlui  MatiMi 
terms  if  they  should  desire,  the  court  were  of  opinion  that  thn  city 
authorities  had  no  power  to  do  work  which  could  not  hw  roiiMuiitnl 
for  in  this  mode,  or  which  the  abutters  could  not  tht^nmrlvrH  pi'i 
form,  and  that  the  award  of  a  contract  for  a  pateiUfd  jMinetnrnt  lo 
the  assignee  of  the  patentee,  who  had  the  excluHivis  rif^ht  to  lay  tlin 
same,  was  unauthorized,  and  the  contract  void.^ 

As  the  purpose  of  such  a  provision  in  the  charter  in  to  Hf*fMini, 
ihrough  competition,  the  most  advantageous  terms,  Hoiiictliinj^  in 
necessarily  left  to  the  discretion,  to  be  fairly  exercised  of  course,  of 


2  Detnv.  ChtrltoD,  28  Wis.  590  (1869); 
Kcholwn  Pavement  Co.  v.  Painter,  3j  Cal. 
e99 ;  Hobart  «.   Detroit,   17  Mich.   2 16 
(1868).    Dean  v,   Charlton;  supra,  wai 
approred  by  Sutherland,  J,,  in  Dolan  v. 
Mayor,  4c  of  New  York,  4  Abb.  Pr.  '  .v.  k) 
897  (1868),  and  followed  by  the  Sui>rerne 
Comt  of  Louisiaiia  in  Burgess  r.  J'ff':r<'^ri, 
SI  La.  An.  143  (1869X  in  which  it  ap]«:ar»l 
that  the  contnictoTB  with  the  city  ha/1  t:.e 
ezclniiTe  right  to  lay  the  imunupi  i^\*" 
Bent  in  the  State.     Bat  aD'!«r  ;rov;::'.:.i 
of  law  relating  to  the  city  of  X^w  Vo:k, 
which  leqaire  all  work  to  be  i-.z.*:  %:.  1 
mppliea  to  be  famiahed  to  be  by  yy:.:rv.% 
where  the expenditore  will  txc^^i  ^ I, '.'.'.. 
and  which  direct  all  contn/ita  Vj  V  .vji.:^ 
or  let,  after  advertisem^mt.  lo  tl*  l.v^.t 
ttder,  th^  city  council  u  z,\\.  ::.   v.t 
opinion  of  the  Coart  of  Appolt.  :  ".r..  -  -.  v«i 
bom  making  or  paring  a  ttT^r.   .-.   \:^ 
manner  or  with  niaterials  -m'zj^-.t  '^\   ryJi 
admit  of  competitire  bida.    D^or:.  /-'.  ^'. 
50  N.    Y.   513  (18781.    Til*  \r.,*f',   u 
discosaed  by  Brtwer^  J.,  i\  Yi.'z*  ,:  t 
Lawrence,  15  Kan.  126  'I^::  .  t-.-.  .-^ 
dined   to  the  Miehi^n    r.*fw. 
qneation  was  not  decided  by  :v 
Farther,  aa  to  rights  of  krv«r.  '.u'^>->.  .*9 
▲ttomey-Oencral  v.  Dettoi::.  41  X.   -.    i^i 
a.  c.  12  Am.  Law  R^ie.  (y.  k    lit    t^p     v.-« 
alio  Detroit  v.  Bobinaoo,  42  X^  ^.   .'*'. 
▼OL.  I. — 85 
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Detroit  v.  Il/»bififi/fn,  38  Mi<'h.  lOM  ;  ^nt^l, 
SKCX.  468,  870,  not«!,  !iO'J,  7iM,  ii<ft«*.   Hi  ijiu  I 
to  Dean  v.  Charlfon,  mipra,  im-h  MiIU  v, 
Charli^hton,   29   Win.    400,   ninl    |)Mifi  ff. 
IVl^r:h<;rlitl*^  30  Vf'iA.  'I'M,  lint  liffJnlitfiiiH 
hikwxti'j^  vali'liitwl    th<i  unnfiiiifiM'iil.      /'«/)/, 
s^-c.  814  aii'l  not**,     H**-,  iiImo,  \miu\.  In  tf, 
46  N.    V.    loo  (is)7ij,     Liiibllily  ul  'l«y 
to  imU:ni'-A  t/f  !«>•  hiin  "iwynliy."     Iji.-i  ■ 
low  r.  IxjtiiHviiU;  3  KjmIi.    I'iiI.  ('nk    f/n 
{IWjf  \  ;^/*^  w#:.  Wi';,      WIm  H-  «  'liwi'ti 
'i'/frH  fiot  r<''|-iirr  a  <-'/iif  ru<  I  i«>  l;f  ]<  t  *■'/  ^^s 
lo"* '-».♦.  bi'j'i"r  afti-r  n'lv  iii.tirij/  f'/»   jn"'!*-* 
a%I%  at  tb«:  *rZJHrn)M7  of  nbuHifv,    ulifi'/'i/i> 
i'i'.h   '.Ofj^f-a/.U   ffiiiy    !#<•   ffj»«li     I'jf    j#iivii»^ 
a/: «*;;.';;.•.   ».i!>j    l.f.i-    /j'y,    l/ny   \u  .  »      ^ 
ti.T.i  y.'.si'i'-  »•,  r'tf^ffiiiM'    j"j'<»,  r  '•   •  -It 
i*'y\r\  */m  * r.'  ','Ao*it>i  i*  ii.*^  n  .'*_•/'  *■       i 
*..     f*. ..»  ■/•:  it*^^xu-.y  ♦J,f-rii       '  •/•.r  *     J  ..■    •«• 
4i  V.'.,    2f;      ^.  /.  0    .     V.'    Jv;        '. 
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the  council,  in  the  adoption  of  the  course  which  will  best  attain 
the  end ;  and  it  does  not  contravene  this  restriction  to  call  for  bids 
for  putting  down  various  kinds  of  wood  and  stone  pavements,  some 
patented  and  some  not,  and  afterwards,  when  all  the  proposals  are 
in,  selecting  the  one  which  is  relatively  the  lowest  or  the  most  satis- 
factory, all  things  considered ;  but  when  the  kind  is  thus  selected, 
the  lowest  responsible  bidder  who  has  the  lawful  power  to  perform 
his  undertaking,  has  the  absolute  legal  right  to  have  the  contract 
awarded  to  him.^ 

§  469  (391).  Lowest  Bidder;  BzoInsiTe  Right  —  In  an  action  on 
a  contract  for  lighting  certain  streets  in  New  York  City  with  gas,  it 
appeared  that  the  company  had,  by  law,  iht  exdtisive  right  to  fur- 
nish that  part  of  the  city  with  gas.  The  charter  of  the  city,  how- 
ever, required  all  contracts  for  wants  and  supplies  beyond  a  certain 
value,  which  the  contract  in  suit  exceeded,  to  he  let  to  the  lowest 
bidder,  and  the  contract  not  being  so  let,  it  was  claimed  to  be  void 
It  was  held  that  since  the  company  had  the  exclusive  right  to  fur- 
nish the  gas  (which  prevented  competition),  the  provision  of  the 
charter  requiring  contracts  to  be  let  to  the  lowest  bidder  (with  a 
view  to  secure  competition)  was  inapplicable,  and  the  contract  was 
sustained  under  the  general  corporate  power  of  the  city  to  contract 
for  the  lighting  of  its  streets.^ 

§  470  (392).  "When  Contract  completed.  —  Although  notirx  has 
been  pMlslied  inviting  proposals  to  do  public  work,  yet  the  contract 
is  incomplete  until  the  proposal  is  actually  accepted,  and  the  cor- 
poration inviting  the  proposal  is  not,  it  seems,  liable  to  damages 
for  refusing  to  accept  an  offer,  even  though  it  be  the  lowest  regular 
offer  made.  It  is  certainly  not  thus  liable  where  the  notice  and  the 
proposals  with  respect  to  the  amount  and  form  of  the  security,  do 

1  Attorney-General  v.  Detroit,  41  Mich.         *  Harlem  Gas  Co.  v.  New  YoA,  ^ 

224  ;  8.  c.  12  Am.  Law  Reg.  (n.  s. )  March,  N.  Y.  809.    Where  a  city  has  authority  to 

1873,  p.  149.     Remedy  of  lowest  hidder  contract  therefor,  it  cannot  rraist  payment 

when  contract  is  awarded  to  another.  Ih, ;  for  gaslight  furnished,   because  of  illegal 

Kelly    r.  Chicago,    62  111.    279   (1871)  ;  promises  as  to  the  particular  fund  from 

post^  chap.  xzii.  sec.  917.  which  payment  would  be  made.      The 

The  council  of  a  city  held  to  have  no  consideration  of  such  promises  being  legal, 
power  to  contract  for  the  grading  of  a  the  price  would  be  payable,  if  not  other- 
street  until  they  first  shall  ha^e  enacted  wise,  out  of  the  general  fund;  and  the 
an  ordinance  for  the  said'  improvement,  objectionable  provisions  may  be  nyected, 
nor  except  such  contract  be  let  to  the  and  the  rest  of  the  contract  permitted  to 
lowest  bidder,  after  publication  of  notice  stand.  Nebraska  City  v.  Nebraska  Gat 
and  fair  competition.  Fulton  v.  Lincoln,  Co.,  9  Neb.  889. 
9  Neb.  358. 
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not  comply  with  the  requirements  of  the  ordinances  of  the  city,  and 
where  these  provided  that  contracts  should  not  be  executed  until 
laid  before  the  common  council.^  The  rule  against  combinations  to 
prevent  lidding  at  auction  sales  applies  to  proposals  for  government 
work,  in  response  to  a  call  therefor,  aiming  at  a  contract  with  the 
lowest  bidder ;  and  a  combination  of  contractors  whereby  the  privi- 
lege of  bidding  is  secured  by  one,  without  competition,  is  against 
public  policy  and  illegal ;  and  if  it  results  in  a  letting  at  unreason- 
able prices,  it  authorizes  a  rejection  of  the  proposal  or  a  repudiation 
of  the  contract.* 


§  471  (393).  Contracts  of  Saretyship.  —  A  municipal  corpora- 
tion cannot,  without  legislative  authority,  become  surety  for  another 
corporation  or  an  individual ;  cannot  guarantee  the  bonds  or  obliga- 
tions of  another,  or  make  accommodation  indorsements.  Such  an 
authority  cannot  be  implied  or  deduced  from  the  general  and  usual 
powers  conferred  upon  such  corporations.     Although  such  a  corpo- 


1  Smith  V,  Mayor,  Ac  of  New  York, 
10  K.  Y.  (6Seld.)  504  (185S).  affirming 
B.  0.  4  Sandf.  S.  C.  R.  221.  "The  notice 
invitiDg  proposals  to  do  the  work,"  says 
WiUard,  J.,  delivering  the  opinion  of  the 
Court  of  Appeals  (10  N.  Y.  504),  **did 
Dot,  in  my  judgment,  bind  the  street  com- 
missioner of  the  corporation  to  accept, 
at  all  events,  the  lowest  bid,  even  though 
in  all  respects  formaL  Until  the  bid  is 
accepted  by  some  act  on  the  x>art  of  the 
corporation,  no  obligatory  contract  was 
created."  See,  also.  People  v.  Croton 
Aqueduct  Board,  26  Barb.  (N.  Y.)  240 ; 
Greene  v.  Mayor,  &c.  of  New  York,  60 
N.  Y.  303  (1875) ;  State  v.  Directors,  &c., 
5  Ohio  St  234  (1855);  Altemus  o.  Mayor, 
4c.,  6  Duer  (N.  Y.),  446 ;  Argenti  v.  San 
Fnmcisoo^  16  Cal.  255  ;  Wiggins  v.  Phila- 
delphia, 2  Brews.  (Pa.)  444;  Ih.  448; 
Keogh  V.  Wamington,  4  Del  Ch.  491. 

A  board  of  commissioners  charged  with 
the  duty  of  contracting  for  a  public  work 
need  not  call  for  bids  or  proposals  unless 
expressly  required.  But  if  they  choose 
to  invite  competition,  they  may,  after 
accepting  m  bid,  alter  the  specifications 
fiinushed  by  the  bidder  before  executing 
the  contnust ;  and  this  without  the  knowl- 
edge of  oompeting  bidders.  Kingsley  v. 
Brooklyn,  5  Abb.  (N.  Y.)  N.  Cas.  1. 
The  duties  and  liabilities  of  a  city  and 
its  offioexB  nnder  a  contract  for  the  build- 


ing of  extensive  water-works,  considered. 
A  provision  in  the  act  authorizing  the 
work,  for  the  preliminary  adoption  of  a 
"plan"  therefor  by  the  city,  does  not 
prevent  subsequent  changes  in  the  details 
of  the  work.  And  where,  after  alterations 
had  been  made  and  extra  work  directed 
during  the  progress  of  the  undertaking, 
the  contractors  were  stopped  by  the  city 
before  completing  it,  —  Held,  that  they 
could  recover  for  work  done  up  to  the 
limits  of  the  appropriation  authorized  by 
the  act,  though  the  work  was  incomplete, 
the  legislature  having  recognized  the 
necessity  of  further  outlay  by  an  act 
authorizing  an  additional  appropriation. 
Where  a  public  work  is,  under  a  statute, 
to  be  contracted  for  by  city  officers  ac- 
cording to  a  plan  to  be  adopted  by  the 
city,  with  a  proviso  that  the  whole  ex- 
pense shall  not  exceed  a  certain  sum,  to 
be  raised  by  issuing  city  bonds,  a  contract 
for  doing  the  work  for  a  sum  within  that 
amount  is  valid,  although  it  reserves 
authority  to  the  officers  directing  the  work 
to  make  such  changes  of  detail  as  may  be 
necessary,  and  fix  the  price  of  whatever 
extra  work  may  be  required.    Ih. 

Further  as  to  loweal  bidder,  see  chapter 
on  Mandamus,  poti^  sec  832,  note;  sec 
1027,  note. 

>  People  V.  Stephens,  71  N.  Y.  527. 
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ration  may  have  power  directly  to  accomplish  a  certain  object,  and 
itself  expend  its  revenues  or  money  therefor,  yet  this  does  not  give 
or  include  the  power  to  lend  its  credit  to  another  who  may  be  em- 
powered  to  effect  the  same  object  Expending  money  by  a  city 
council,  as  agents  or  administrators  of  their  constituents,  is  a  very 
different  thing  from  binding  their  constituents  by  a  contract  of 
suretyship,  —  "a  contract  which  carries  with  it  a  lesion  by  its  very 
nature."  Thus,  the  indorsement  of  the  bonds  of  a  street  railroad 
company  in  a  city,  by  the  city  authorities,  is  not  within  the  ordinary 
administrative  powers  of  the  corporation,  and  requires  express  l^s- 
lative  grant.^ 

§  472  (394).    Authorized  Contracts  ;  Rights  and  ZdabiUties.  —  Bat 
with  respect  to  authorized  contracts  a  municipal  corporation  has  the 


^  Lonisiana  State  Bank  v,  Orleans 
Navi^tion  Co.,  8  La.  An.  294  (1848).  In 
this  case  the  municipal  corporation  was 
sought  to  be  made  liable  upon  its  guar- 
anty of  bonds  issued  by  the  Navigation 
Company,  which  the  mayor,  in  the  name 
of  the  municipality,  was  authorized,  by 
certain  resolutions  of  the  council,  to  in- 
dorse. It  was  held  that  the  council  trans- 
cended its  powers,  and  the  guaranty  did 
not  impose  any  legal  obligation  upon  the 
municipality.  The  disability  of  such  cor- 
porations, without  express  power,  to  enter 
into  contracts  of  suretyship  ia  shown  in 
the  masterly  and  exhaustive  opinion  de- 
livered by  Eustts,  C.  J.  See,  also,  Blake 
V.  Mayor,  &c.  of  Macon,  53  6a.  172  (1874). 
In  this  case  McCay^  J.,  says:  "The  ob- 
jects of  a  municipal  corporation  are,  in 
the  main,  the  preservation  of  order,  and 
the  doing  of  such  acts  for  the  public  good 
as  cannot  well  be  done  by  private  enter- 
prise. But  here  is  a  private  enterprise; 
and  it  is  insisted  that  it  is  within  the 
scope  of  municipal  power  not  to  build  a 
street  road,  but  to  aid,  by  a  donation  of 
the  credit  of  the  city,  a  private  corpora- 
tion to  build  it,  and  to  take  the  profits  of 
it.  We  do  not  think  this  is  within  the 
ordinary  scope  of  municipal  authority, 
nor  can  any  authorities,  as  we  believe,  be 
found  carrying  the  objects  of  a  corporation 
that  far.  We  are  clear  that  the  proposed 
indorsement  is  ultra  vires" 

A  municipal  corporation  has  no  implied 
power  to  lend  its  credit  or  make  accommo- 
dation x>aper  for  the  benefit  of  citizens,  to 


enable  them  to  execnte  private  enter- 
prises. Clark  V.  Des  Moines,  19  Iowa, 
199,  224  (1865) ;  1  Parsons  N.  &  B.  166 ; 
Smead  v.  Indiajiapolis,  P.  &  C.  R.  Co. ,  11 
Ind.  104. 

The  power  to  borrow  money  for  any  pab* 
lie  purpose  does  not  authorize  the  loan  of 
the  credit  of  the  city.  Chamberlain  v. 
Burlington,  19  Iowa,  895  ;  ocnUra,  Bogen 
V,  Burlington,  8  Wall.  654,  fonr  judges 
dissenting.  In  Button  v,  Aurora,  114  lU. 
138,  Seholfield,  J.,  said  :  "  Having  power 
to  borrow  money,  the  power  to  issue  bondi 
therefor  results  as  a  necessary  incident** 
Ante,  sec  117.  And  see  Meyer  v.  Mus- 
catine, 1  Wall.  884.  The  author  can 
but  think  that  power  to  a  corporation  to 
borrow  money  should  not  be  construed  to 
give  the  power  to  loan  its  credit,  but  only 
to  borrow  money  for  legitimate  and  proper 
municipal  objects,  as  shown  by  the  charter 
or  constituent  act  of  the  corporation.  See 
Payne  v,  Brecon,  8  Hurl.  &  Nor.  573; 
anU,  sec  117 ;  Bateman  v.  Mid- Wales 
Railway  Co.,  Law  Rep.  1  C.  P.  C,  510. 
Power  to  guarantee  payment  of  authorized 
contracts.  Memphis  v.  Brown,  20  WalL 
289  (1878).  If  city  pays  its  unauthorized 
guaranty  it  is  subrogated  to  the  rights 
and  lien  of  the  creditor.  Supra,  sec  458, 
note.  Private  corporations  cannot  without 
legislative  sanction  guarantee  obligationfl 
which  are  beyond  the  scope  of  their  cha^ 
tered  powers.  Davis  v.  Old  Colony  B.  R< 
Co.,  181  Mass.  258.  Morawett  on  Corp> 
(2d  ed.)  423. 


§  473  CONTRACTS :    POWEB  TO  CONTRACT  ILLUSTRATED.  549 

same  rights  and  remedies,  and  is  bound  thereby  and  may  be  sued 
tliereon  in  the  same  manner  as  individuals.^  Thus,  if  such  a  coi^ 
poration,  duly  empowered,  enters  into  a  partnership  relation  with 
private  individuals  with  respect  to  the  profits  to  be  derived  from  a 
market-house,  its  rights,  especially  as  regards  the  copartners  and  the 
financial  administration  of  the  partnership  property,  are  not  different 
from  those  of  an  ordinary  partner.^ 

§  473.  Power  to  Contract  illnstrated.  —  A  city  incorporated 
under  the  general  law  of  Indiana  has  powef\  with  respect  to  the  light' 
i^  of  its  streets  and  public  buildings,  &c.,  to  .contract  with  a  gas 
company  on  that  subject,  and  may  exercise  such  power  within  the 
limits  of  its  franchise  according  to  its  own  discretion.  Such  a  con- 
tract,  when  made,  must  be  regarded  as  made  by  such  city  in  the 
exercise  of  its  power  to  contract  and  not  in  its  power  to  legislate, 
although  the  power  to  make  the  contract  be  authorized  by  an  ordi- 
nance. And  when,  by  the  terms  of  such  contract,  the  city  is  not 
restricted  from  the  legitimate  exercise  of  its  public  power  touching 
the  subject-matter  thereof,  but  expressly  reserves  its  administrative 
authority  to  keep  the  posts,  lamps,  and  burners  in  good  repair  if 
the  company  should  fail  to  do  so,  and  also  reserves  the  right  to  test 
the  quality  of  the  gas  furnished  by  said  company,  and  the  capacity 
of  the  burners  at  all  times,  and  is  not  restricted  from  extending  its 
streets,  establishing  an  additional  number  of  lamps,  obtaining  gas 
from  other  sources,  or  establishing  its  own  gas-works  as  the  public 
interests  may  require,  such  contract,  not  being  a  restriction  upon  its 
legislative  power  nor  fraudulent  nor  against  public  policy,  is  valid 

^  Corporations    may    make    contracts         '  New  Orleans  v.  Gnillotte,  12  La.  An. 

within  the  powers  expressly  granted  by  818  (1857).     In  New  Orleans  v.  St.  Louis 

the  acts  of  their   creation  and  the  im-  Church,   11  La.  An.  244  (1856),  it  was 

plied  powers  incidental  and  necessary  to  contended  by  the  counsel  for  the  city  that 

the  execution  of  such  expressed  powers  even  if  certain  resolutions,  in  favor  of  the 

and  the  performance  of  the  duties  enjoined  defendants,  allowing  them  to  establish  m 

upon  them.     For  these  purposes  it  will  be  cemetery  within  the  city,  amounted  to  a 

bound  to  perform  them  the  same  as  indi-  contract,  and  though  their  repeal  be  not 

▼iduals.     Hight  v,  Monroe  Co.,  68  Ind.  justified  by  the  fncts,  and  be  a  violation  of 

676  ;  Seibrecht  r.  New  Orleans,   12  La.  the  contract  by  the  city,  yet  that  the  lat- 

An.  496  ;  Strauss  «.  Ins.  Co.,  5  Ohio  St.  ter  has  the  power  to  violate  its  contracts, 

59  ;   Douglass  v,  Virginia  City,  5  Nev.  and  the  defendants  have  no  redress  ex* 

147 ;  Hayward  v.  Davidson,  41  Ind.  212 ;  cept  in  an  action  for  damages.    But  this 

McCabe  v.  Fountain  Co.,  46  Lid.  880 ;  doctrine  was  rtgected  by  the  court,  which 

Burnett  «.  Abbott,  51  Ind.  254  ;  Gordon  declared  it  to  be  as  "unsound  as  it  is 

V.  Dearborn  Co.,  52  Ind.  322 ;   Jackson  novel,"  since  a  liability  for  damages  is 

Co.  0.  Applewhite,  62  Ind.  464  ;  Jennings  "the  very  opposite  of  a  recognition  of  a 

Co.  V.  Yerbarg,  68  Ind.  107;  Indianapolis  right  to  violate  the  contract."    Per  Bu- 

V.  Indianapolis  Gas  Co.,  66  Ind.  396,  cit-  ehananf  J. 
ing  and  approving  text 
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and  binding  upon  such  city,  and  ma/  be  enforced  in  the  same  man- 
ner as  the  contract  of  a  person  or  business  corporation,  and  cannot 
be  repealed,  impaired,  or  changed  hy  the  city,  by  ordinance  or 
otherwise.^ 

§  474  (395).  Same  aubject.  —  So  where  a  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers,  in  ord^r  to  secure  th$ 
erection  of  gas-works,  passed  an  ordinance  whereby  the  gas-works 
and  their  income  were  placed  in  the  hands  of  trustees  for  the  benefit 
of  those  who  loaned  money  to  execute  the  undertaking,  such  ordi- 
nance is  a  contract,  and  cannot  be  violated  by  the  city,  although  it 
may  deem  it  for  the  interest  of  its  citizens  to  do  so ;  nor  is  it  in  the 
power  of  the  legislature  to  authorize  its  violation.' 

§  475  (396).  Same  anbjeot.  —  So  where  the  mayor  and  council 
have,  by  the  charter,  power  to  make,  in  their  corporate  capacity, 
all  such  contracts  as  they  may  deem  necessary  for  the  welfare  of 
the  corporation,  they  may  contract  to  sell  stock  ovmed  by  the  city  in 
a  private  corporation,  to  enable  the  city  to  pay  its  debts  ;  and  the 
discretionary  power  with  which  the  mayor  and  council  are  in- 
vested  cannot,  when  hoTui  fide  exercised,  be  controlled  by  a  court 
of  equity,  at  the  instance  of  property  owners  and  taxpayers.' 

§  476  (397).  Same  subject.  —  Power  to  a  city  corporation  to 
pave  streets  at  the  expense  of  the  owners  and  recover  the  amount 
from  them  if  they  fail  themselves  to  pay  when  required  by  ordi- 
nance, gives  the  corporation  the  power  to  purchase  paving  materials 
and  incur  a  debt  for  that  purpose  ;  and  in  a  suit  by  the  vendor  of 
such  materials  against  the  corporation,  it  is  no  defence  that  the 
council  had  not  passed  an  ordinance  before  they  purchased  the 
materials,  requiring  the  owners  to  pave :  this  is  a  matter  to  which 
a  creditor  is  not  bound  to  look.  The  question  would  be  different 
if  the  city  had  sought  to  make  the  lot-owner  liable  for  the  cost  of 
paving;  in  such  case,  it  must  show  a  strict  compliance  with  the 
requirements  of  its  charter.* 

^  IndiaDapolis  r.  Indianapolis  Gas  Co.,  (1856);  followed  and  text  approved,  Shan* 

66  Ind.  396  ;  Valparaiso  v.  Gardner,  97  non  v.  O'Boyle,  51  Ind.  565  (1876);  Ath- 

Ind.  1.  ens  v.    Camak,   75  Ga.    429  ;  Adams  v. 

^  Western    Savings    Fund    Society  v,  Rome,   59  Ga.   771  ;  anU^  sec.  94;  potl, 

Philadelphia,  31  Pa.  St.  175  (1858) ;  Same  chapter  on  Corporate  Property,  sec.  575 ; 

V,  Same,  31  Pa.  St.  185  (1858)  ;  Indian-  post,  chap,  xx.;  Bush  v.  Carbondale,  78  III 

apolis  V.  Indianapolis  Gas  Co.,  66  Ind.  74  (1875). 

396,    citing  and    approving  text ;    ante,  *  Bigelow  v.  Perth  Amboy,  1  DntcL 

chap.  iv.  sec.  69.  (N.  J.)  297  (1855);  pogt,  chap.  xix. 

•  Semmes  v.  Columbus,   19    Ga.   471 
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§  477  (398).  Settlement  of  Disputed  Claims,  Ao.  —  Growing 
out  of  its  authority  to  create  debts  and  to  incur  liabilities,  a 
municipal  corporation  has  power  to  settle  disputed  claims  against 
it,  and  an  agreement  to  pay  these  is  not  void  for  want  of  consid- 
eration^ If  it  has  obtained  a  contract  which,  by  mistake  or  a 
change  of  circumstances,  it  deems  to  operate  oppressively  upon 
the  other  party,  an  agreement  to  make  an  additional  compensation, 
or  to  modify  or  annul  it,  is  not  invalid  for  want  of  consideration.^ 

1  Aagnsta  v.  Leadbetter,   16  Me.   45  Pick.  (Mass.)  18  (1828),  valuable  opinion 

(1889);  Bean  v.  Jay,    23  Me.    117,   121  of  Parker,  C.  J.;  see  People  v.  Stout,  28 

(1848);  People  v.  Snperyisora,  27  Cal.  655;  Barb.  (N.  Y.)  349  ;  anie,  chap.  iv.  sec.  75. 

People  V.  Coon,  25  CaX.  648.    A  municipal  The  power  to  sue  and  be  sued  gives  to  a 

corporation  has  power  to  settle  disputed  corporation  the  right  to  settle  or  compro- 

claims.     In  this  case  the  acceptance  by  a  mise  claims.     Where  a  city  has  a  judg- 

city  council  of  flOO  in  payment  of  a  judg-  ment,  from  which  an  appeal  is  about  to  be 

ment  for  |200  obtained  before  a  justice  of  taken,  the  council  may,  if  done  in  good 

the  peace,  from  which  the  defendant  was  faith,  cancel  the  judgment  on  the  payment 

about  to  appeal,  was  held  a  proper  exercise  of  costs  ;  and  such  an  agreement,  when 

of  corporate  power.     Agnew  v.  Brail,  124  executed,  is  binding  upon  the  corporation. 

111.  312  (1888).     A  town  board  of  super-  Petersburg  v.  Mappin,  14  111.  193  (1852) ; 

visors  held  to  have  no  power,  unless  ex-  Orleans  Co.  Sup.    v,  Bowen,   4   Lansing 

pressly  conferred,  to  discharge  a  judgment  (N.  Y.),  24.    The  cases  above  cited  in  this 

in  favor  of  the  town  except  upon  full  pay-  note  are  reviewed  by  Richardson,  C.  J.,  in 

ment  thereof,  nor  to  allow  credits  upon  it  of  Barnes  v.  District  of  Columbia,  22  Court 

sums  not  allowed  by  the  court.    Butternut  of  Claims  Rep.  366  (1887),  and  the  con- 

V.  O'Malley,  50  Wis.  829.      It  may  annex  elusion  reached  that  the  doctrine  of  the 

conditions  to  a  proposal  of  settlement,  and  text  did  not  apply  to  the  case  before  the 

is  not  liable  unless  the  conditions  are  met.  court,  under  the  legislation  of  Congress  as 

Merrill  v.  Dixfield,  30  Me.  157  (1849).    A  to  the  power  of  the    Board   of   Public 

municipality  may,  without  special  grant.  Works  of   the  District  of   Columbia  to 

issue  new  bonds  in  the  place  of  old  bonds  make  contracts,  under  which  it  is  held  that 

which  had  been  issued  according  to  law.  such   legislation   pravides  how  contracts 

Kogan  V,  Watertown,  30  Wis.  259  (1879).  by  the  Board   for   public  improvements 

Bonds  issued  to  raise  money  to  pay  bonds  shall  be  made,  and  that  if  there  is  mate- 

of  an  older  issue  will  be  declared  valid  in  rial  departure  from  the  requirements  of 

equity,   though    the    statute  authorizing  the  statute  the  contract  is  not  binding, 

them  required  the  recall  and  cancellation  South  Boston    Iron   Co.    v.    U.   S.,   118 

of  the  old  bonds  before  their  issue.     State  U.  S.  37,  affirming  18  Court  of  Claims, 

9.  Columbia,  12  S.  C.  370.     Where  new  165  ;  Brown  r.  District  of  Columbia,  127 

bonds  were  issued  to  replace  old  ones,  m  U.  S.  579  (1887).    In  Louisiana  the  pres- 

recital  by  the  mayor  and  council  in  a  pro-  ident  of  a  police  jury  has  no  power  to  in- 

clamation  submitting  the  question  of  issu-  stitnte  a  suit  in  its  behalf  without  special 

ing  them  to  a  vote,  that  they  were  assured  authority  conferred  by  ordinance  or  resolu- 

the  old  bonds  would  be  surrendered,  was  tion,  and  parol  testimony  is  not  admissible 

held  not  to  be  a  condition  for  issuing  the  to  prove  either.     Police  Jury  of  Ouachita 

new  bonds ;  if  otherwise  lawful  they  were  v.  Monroe,  38  La.  An.  630.     The  legisla- 

valid  obligations.      Sullivan  v.  Walton,  ture  may  authorize  municipal  corporations 

20  Fla.  552;  infra,  sec.  504,  note.  to  sue,  without  payment  of  costs  or  com- 

*  Bean  V.  Jay,  28  Me.  117,  121;  Meech  plying  with  other  requirements  imposed 

».  BuffiUo,  29  N.  Y.  198  (1864).    Further,  upon  natural  persons  or  private  corpora- 

as  to  consideration,  Baileyville  v.  Lowell,  tions.     In  this  case  an  appeal  by  a  city 

20  Me.  178  (1841)  ;  Nelson  v.  Milford,  7  without  having  given  a  supei'secUas  bond 
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A  town  may  make  a  contract  with  a  creditor  whereby  the  latter 
agrees  to  discount  or  throw  off  a  portion  of  his  debt,  and  such  an 
agreement,  if  founded  on  a  sufficient  consideration,  will  be  en- 
forced.^ 


§  478.  Power  to  arbitrate  daims.  —  As  a  general  proposition, 
municipal,  corpoi-ations  have,  unless  specially  restricted,  the  same 
powers  to  liquidate  claims  and  indebtedness  that  natural  persons 
liave,  and  from  that  source  proceeds  'pcfwer  to  adjust  all  dispuUd 
claims,  and  when  the  amount  is  ascertained  to  pay  the  same  as 
other  indebtedness.  II  would  seem  to  follow  therefrom  that  a 
municipal  corporation,  unless  disabled  by  positive  law,  could  sub- 
mit to  arbitration  all  unsettled  claims  with  the  same  liability  to 
perform  the  award  as  would  rest  upon  a  natural  person,  proWded, 
of  com'se,  that  such  power  be  exercised  by  ordinance  or  resolution 
of  the  corpomte  authorities.*  It  is  no  objection  to  the  validity 
of  such  ordinance  that  it  was  passed  at  a  meeting  of  the  city  council 
at  which  all  members  were  not  notified  to  be  present,  provided 
that  the  ordinance  be  approved  at  a  subsequent  r^ular  meeting. 
Nor  is  the  ordinance  an  act  ultra  vires  the  corporation,  although 
the  work  for  which  damages  are  claimed  was  done  outside  of  the 
city  limits,  provided  it  is  a  part  of  a  work  which  the  corporation 
has  power  to  perform.^  In  some  cases  it  is  held  that  a  city  has 
no  power  to  submit  to  arbitration  claims  for  damages  arising  under 
the  power  of  eminent  domain.^ 

was  snstaiDed.     Ho}iiies  o.  Mattoon,  111  and  tet  them  off  againtt  his  debt  is  not 

111.  37.  unconstitutional  for  divesting  creditors  of 

1  Bailey ville  v.   Lowell,    20    Me.    178  their  vested  rights,  or  as   imfiairing  the 

(1841).     In  this  case,  the  town,  against  obligations  of  contracts.     Amy  i».  Shelby 

which  the  creditor  had  an  execution,  had  Ck>unty  Taxing  District,  114  U.  S.  387. 
the  option,  and  was  authorized,  to  raise         *  Text  approved,  Springfield  v.  Walker, 

the  money  by  loan  or  by  assessment ;  and  42  Ohio  St.  643,  holding  also  that  mum- 

if  in  the  latter  mode,  either  at  once  or  by  cipal  corporations  are  "persons"  within 

instalments.     If  not  raised  and  paid,  the  the  meaning  of  the  statute  of  Ohio—  R.  S. 

creditor  was  authorized  to  cause  the  prop-  sec  4947  —concerning  mrbitrations. 
erty  of  the  inhabitants  to  be  distrained         «  City  of  Shawneetown   v.  Baker,  85 

upon  his  writ     It  was  held  under  these  HI.   668 ;    Dix  v.  Dummerston,   19  Vt. 

circumstances,  that  an  agreement  by  the  268  ;    Griswold  v,  Stonington,   6  Conn. 

creditor,  whicli  was  accepted  and  complied  867 ;  Alexandria  Canal  Co.   r.   Swann,  5 

with  by  the  town,  that  if  the  town  would  How.  (U.  S. )  83.     Power  exists  unless  the 

at  once  assess  the  amount  required,   and  corporation  be  disabled.    EldonTp., /»rf, 

collect  the  same,  he  would  abate  a  portion  6    Upper    Can.   Law    Jour.    207  ;   Brant 

of  his  debt,  was  founded  upon  a  sufficient  County,  /n  re,  19  Upper  Can.  Q,  B.  450; 

consideration,  and  was  binding  upon  him.  District  Township  of  Walnut  ».  Rankin, 

A  statute  which  allows  a  debtor  of  a  muni-  70  Iowa,  65. 
cipnl  corporation  to  procure  its  obligations         *  Posi,  chap.  xvL 
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§  479  (399).    Contracts  with  Attorneys.  —  Eesulting  also   from 

the    power  to  make    contracts,  to   own    property,  and   to  incur 

liabilities,  is   the    authority   in  a  municipal    corporation,   in   the 
absence  of  express  or  implied  restriction,  to  employ  an  attorney  ^ 

1  Smith  V.  Sacramento,  18  Cal.  531 ;  fands  in  payment  of  such  services.  Daniel 
State  p.  Paterson,  40  N.  J.  L.  186.  May  v,  Memphis,  11  Humph.  (Tenn.j  582 
employ,  unless  specially  restricted,  an  (1851)  \  ante,  sec.  147 ;  post^  sec.  910, 
attorney  in  addition  to  the  city  attorney,  note.  A  municipal  corporation  has  no 
lb.  The  employment  of  outside  counsel  power  to  employ  counsel  to  defend  a  suit 
must,  of  course,  be  duly  authorized  by  the  exclusively  direct(*d  against  Us  oJicerSf 
municipality.  Memphis  v.  Brown,  20  though  its  object  be  to  enjoin  them  from 
Wall.  289,  821  (1873);  Memphis  v.  Adams,  performing  their  official  functions  and  to 
9  Heisk.  (Tenn.)  518  (1872)  ;  8.  c.  24  Am.  appoint  a  receiver  of  its  corporate  prop- 
Rep.  331 ;  Clark  v,  Lyon  Co.,  8  Nev.  181,  erty.  Smith  v.  Nashville,  4  Lea  (Tenn.), 
(1872) ;  £llis  v,  Washoe  Co.,  7  Nev.  291 ;  69;  ajiU,  sec.  147.  When  suit  is  brought 
Butternut  v,  O'Malley,  50  Wis.  333  (to  in  the  name  of  a  municipal  coqjoration 
make  substitution) ;  Roper  t* .  Laurinbui^,  without  authority  it  may  be  dismissed,  on 
90  N.  C.  427  (counsel  employed  to  defend  motion  of  the  defendant,  or  by  the  court  of 
police  officers  in  actions  for  false  imprison-  its  own  motion  when  its  attention  is  called 
ment);  Waterbury  v.  Laredo,  60  Tex.  519,  to  the  fact.  Kankakee  v.  Kankakee  & 
where  a  power  to  establish  ferries  was  Ind.  R.  R.  Co.,  115  111.  88. 
held  to  imply  a  power  to  employ  counsel  Unless  there  is  some  special  restriction 
to  represent  the  city  in  a  matter  involving  the  corporation  may  incur  liability  to  com- 
their  establishment,  and  to  secure  his  fees,  pensate  an  attorney  employed  by  it  to  con* 
AnUj  sec.  147;  see  Homblower  v.  Duden,  duct  or  defend  suits  which  relate  to  the 
85  Cal.  664  ;  compare  Clough  v.  Hart,  8  due  performance  of  the  duties  or  trusts 
Kan.  487.  This  case  holds  that  there  is  with  which,  in  its  corporate  capacity,  it 
prima  faciej  if  not  absolutely,  an  implied  is  charged  by  law.  Attorney-General  v. 
restriction  upon  city  and  county  corpora-  Mayor,  Ac.  of  Norwich,  2  Myl.  &  Cr.  406; 
tions  to  employ  other  attorneys  to  perform  Lewis  v.  Mayor,  &c.  of  Rochester,  9  Com. 
the  precise  duties,  as  prescribed  by  law,  of  B.  (n.  s.)  401  (1860) ;  att/^,  sec.  147.  A 
the  city  and  county  attorneys  elected  by  city  ovming  stock  in  a  railroad  company  in 
the  people  or  provided  for  by  incorporating  another  State  may,  in  virtue  of  such  own- 
statutes.  Compare  Thacher  v.  Jefferson  ership,  unless  specially  restricted,  employ 
Co.,  18  Kan.  182,  and  cases  cited ;  Hugg  counsel  to  attend  to  its  interests  in  such 
V.  Camden  (right  to  employ  counsel  in  ad-  State.  Memphis  v.  Adams,  supra.  The 
dition  to  the  city  solicitor),  29  N.  J.  Eq.  Supreme  Court  of  Wisconsin  hold  that  no 
(2  Stewart)  6  (1878).  Where  a  charter  action  will  lie  against  a  city  having ''the 
gave  power  to  a  municipal  corporation  to  general  powers  of  municipal  corporations 
employ  an  attorney  when  necessary,  and  a  at  common  law,"  to  recover  compensation 
subsequent,  statute  provided  for  a  law  de-  for  services  of  counsel  to  aid  in  criminal 
partment,  and  a  chief  officer  to  be  called  prosecutions  against  persons  who  had  lately 
Attorney  and  Counsel,  with  a  salary,  the  been  officers  of  the  city,  for  offences  corn- 
department  to  have  charge  of  and  conduct  mitted  under  color  of  their  official  duties, 
all  the  law  business  of  the  corporation,  it  resulting  in  pecuniary  injury  to  the  city. 
was  held  that  the  subsequent  statute  was  Butler  v.  Milwaukee,  15  Wis.  493.  In 
mn  implied  repeal  of  the  power  to  employ  Indiana  a  county  boani  has  no  power  to 
an  attorney  under  the  charter.  Lyddy  v.  employ  counsel  to  conduct  criminal  prose- 
Long  Island  City,  104  N.  Y.  218  (1887).  cutions,  and  cannot  be  compelled  to  pay 
A  manicipal  corporation  which  has  em-  for  services  rendered.  Hi(;ht  v,  Monroe 
ployed  an  attorney  to  file  a  bill  seeking  to  Co.,  68  Ind.  575  ;  Ripley  Co.  v.  Ward,  69 
destroy  by  suit  the  existence  of  the  cor-  Ind.  441  ;  Grant  Co.  v.  Bradford,  72  Ind. 
poration  itself,  cannot  apply  the  corporate  455.     In  lowa^  the  board  of  supervisors 
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to  conduct  or  defend  suits  in  which  the  corporation  is  interested 
in  its  corporate  capacity ;  and  the  corporation  is  bound  to  pay  for 
services  rendered  by  him  on  due  employment,  without  an  express 
vote  to  that  effect.^  If  a  corporation  attorney,  after  his  term  of 
ofSce  has  expired,  continues  in  the  management  of  suits  in  which 
the  corporation  is  interested,  without  objection  from,  and  with  the 
knowledge  of,  the  corporation  and  of  his  successor,  he  may^  it  has 
been  held,  recover  for  such  services.^  An  attorney  was  employed 
upon  a  quantum  meruit  by  the  city  to  conduct  a  case  to  a  final 
termination,  and  pending  the  litigation  was  appointed  city  coun- 
sellor, when  it  became  his  official  duty  to  act  for  the  city;  and 
it  was  held  that,  in  the  absence  of  an  express  contract,  he  could 
not  recover  for  the  value  of  such  services  as  were  rendered  after 
his  fippointment.  It  might  be  otherwise  if  the  original  employ- 
ment had  been  to  carry  the  suit  through  for  an  agreed  sum.^ 


may  employ  special  agent  or  attorney  to  666  ;   Parker  v,  Williamsbaig,  13  How. 

assist  iu  the  collection  of  taxes  not  collecti-  Pr.  (N.  Y. )  250  ;  Clough  v.  Uart»  aupn^ 

ble  by  county  treasurer  in  the  discharge  of  and  cases  cited  by  FalefUine,  J.     Proof  of 

Ms  duty.    Withelm  v.  Cedar  Ca,  50  Iowa,  employment.      Butler  v.  Charlestown,  7 

524.    Compare  ante,  sec.  189,  and  cases  Gray  (Mass.),  14;  Memphis  v.  Brown,  20 

there  cited,  as  to  power  to  offer  rewards  Wall.   289,  821 ;  Memphis  v.  Adams,  9 

for  offenders.     Buttrick  v.  Lowell,  1  Allen  Heisk.  (Tenn.)  518;  8.  c.  24  Am.  Rep. 

(Mass.),  172.     Cannot  recover  for  defend-  331  ;  Cass  Co.  v.  Ross,  46  Ind.  404(1874); 

ing  pauper  criminals  in  Alabama.     Posey  McCabe  v.  Fountain  Ca,  46  Ind.  380. 
V.  Mobile  Co.,  50  Ala.  6  (1873).     A  duly         «  Detroit  w.  Whittemore,  27  Mich.  281 

qualified  city  attorney,  having  charge  of  (1873).    Construction  of  power  to  employ 

tiie  interests  of  a  city  in  its  legal  contro-  private  counseL    lb.    In  employing  coun- 

▼ersies,  has  power  to  pray  an  appeal  from  sel   the   board  of   county   commi^onen 

a  judgment  against  it,  and  to  take  the  acts  as  a  corporation,  and  like  other  cor- 

necessary  steps  to  perfect  the  same.     Con-  porations,  may,  unless  the  statute  other- 

nett  V.  Chicago,  114  111.  233.  wise  requires,  employ  agents  and  attome3rs 

^  Langdon  v.   Castleton,   30  Yt.  285  without  making  such  employment  a  mat- 

(1858) ;  ante,  sec.  147.  ter  of  record,  but  this  must  be  done  by  the 

^  lb. ;  see   Harrington  v.  School  Dia-  concurrent  act  of  a  majority  of  the  boaid  at 

trict,  30  Vt  155  ;  supra,  sec.  459,  as  to  im-  a  legal  session.    Such  attorney  may  recov^ 

plied  contracts.    Compare  Clough  v.  Hart,  compensation  for  his  services.      Mc(}abe 

8  Kan.  487.  Compensation  of  ci/i/ attorney,  v.  Fountain   Co.   Comm'rs,    46   Ind.  880 

See  Carroll  v,  St  Louis,  12  Mo.  444;  Orton  (1874).    The  city  council  under  the  laws  of 

p.  State,   12  Wis.   509  ;  also,  chapter  on  Iowa,  while  acting  as  a  board  of  eqnaliza- 

Corporate    Officers,    ante.      Liability    for  tion,  is  dischai^g  a  corporate  function  and 

attorney's   fee    under  charter  or    special  acting  as  a  representative  of  the  city,  and 

statutes,    see    Brady    v.    Supervisors,    2  if  its  action  is  appealed  from,  the  dty  so- 

Sandf.   S.  C.  R.  460,  affirmed  10  N.  Y.  licitor  is  justified  in  defending  it  in  ^t 

(6  Seld.)  260(1851),  for  reasons  given  by  appellate  court;  for  which  serrioe  he  is 

Oakley,  C.  J.,  in  2  Sandf.  460  ;  Halstead  v.  entitled  to  reasonable  compensation,  even 

Mayor,  &c.  of  New  York,  3  Comst.  (3  N.  though  the  service  or  the  compensation 

Y.)  430  ;  Memphis  t;.   Brown,   20  Wall,  be  not  provided  for  by  city  ordinance. 

289  (1873);  State  r.  New  Orleans,  20  La.  Kinnie  v,  Waverly,  42  Iowa,  437  (1876). 

An.  172  ;  Bright  v.  Hewes,   19  La.   An.  Extra  compenrntian.     Ante,  sec.  233. 
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§  480  (400).  Contracts  for  Local  ImproTements.  —  A  municipal 
corporation  contracted  with  a  paver  to  do  certain  work  at  a  fixed 
price,  of  which  it  was  to  pay  one  third,  and  the  owners  of  the 
abutting  property  two  thirds.  It  was  judicially  determined  that 
the  proprietors  were,  in  law,  liable  to  pay  only  one  third ;  and  it 
was  held,  in  an  action  by  the  paver  against  the  corporation,  that 
it  was  a  wan^antor  for  the  remaining  one  third ;  and  it  was  held 
liable  accordingly.^  But  where  the  charter  or  constituent  act  in 
reference  to  improving  streets  provides  that  the  city  shall  he  liable 
to  the  contractor  for  so  much  only  of  the  improvement  as  is  occupied 
by  streets  and  alleys  crossing  the  same,  and  that  the  owners  of 
adjacent  lots  shall  be  liable  for  the  rest,  the  city  is  not  liable  for 
the  deficiency  in  case  the  adjacent  property  does  not  sell  for 
enough  to  pay  the  assessment,  and  though  the  owner  be  a  non- 
resident.* 


^  Toanier  i;.  Municipality,  5  La.  An. 
298.  So  where  a  city  by  ordinance  di- 
rected that  a  sewer  be  constructed,  recit- 
ing that  the  action  was  taken  upon  peti- 
tion of  a  minority  of  property  owners,  and 
the  work  was  discontinued  because  it  ap- 
peared that  a  majority  had  not  petitioned, 
the  city  was  held  to  be  liable  to  pay  for 
the  services  of  an  inspector  employed  by 
it  for  the  work,  on  the  ground  that  there 
was  an  implied  guaranty  that  the  petition 
was  sufficient.  Bill  v.  Denver,  29  Fed. 
Bep.  344.  See  also  Cronan  v.  Municipality, 
5  La.  An.  537,  where  by  the  construction 
of  the  contract,  the  city  was  held  liable  for 
the  whole  expense,  the  proprietors  having 
refused  to  make  payment.  A  contractor 
laUing,  for  want  of  power  in  a  city,  to  be 
able  to  get  his  pay  from  special  assess- 
ments, the  city  was  held  liable  to  him,  it 
being  regarded  as  guaranteeing  that  it 
possessed  the  specific  powers  relied  on 
by  the  contractor  for  his  compensation. 
Maher  v.  Chicago,  88  HI.  266  (1865); 
Scofield  V,  (Council  Bluffs,  68  Iowa,  695  ; 
Bucroft  V.  Ck)uncU  BluCEs,  63  Iowa,  646. 
But  see  Chicago  v.  People,  48  lU.  416, 
where  the  first  case  is  explained  and  dis- 
tinguished. See  also  Reilly  v.  Philadel- 
phia, 60  Pa.  St.  467  ;  Sleeper  v.  Bullen,  6 
Kan.  800  (1870);  Chicago  v.  People,  56 
lU.  327  ;  Lowden  v.  Cincinnati,  2  Disney 
(Ohio),  203.  Right  of  contractor  to  sue  the 
corporation  where,  in  consequence  of  its 
neglect,  it  would  be  nugatory  to  proceed 


against  the  owners  of  the  property.  See 
Michel  V.  Police  Jury,  9  La.  An.  67  ;  New- 
comb  V.  Same,  4  Rob.  La.  233  ;  Michel 
V.  Same,  8  La.  An.  123 ;  Leavenworth  v. 
Mills,  6  Kan.  288  (1870);  distinguished, 
Casey  v.  Leavenworth,  17  Kan.  189.  Com- 
pare Reock  V.  Newark,  33  N.  J.  L.  129. 
Further,  as  to  local  improvcmente,  see  chap. 
xix.  ;  post,  sec  810;  eupra^  sees.  459,  467. 
In  Memphis  v.  Brown,  20  Wall.  289 
(1873),  it  was  held  that  under  its  charter 
the  city  had  full  power  to  make  paving 
contracts,  and  to  pay  either  in  cash  or  in 
bonds,  or  both,  and  to  guarantee  payment 
of  the  assessment  bills  against  abutters. 
See  also,  Saxton  v.  St  Joseph,  60  Mo. 
153  (1875).  Toioers  for  electric  lights 
held  not  **  local  improvements,"  where  the 
lighting  system  is  not  owned  by  the  city. 
Putnam  v.  Grand  Rapids,  58  Mich.  416. 

*  New  Albany  v,  Sweeney  (construing 
General  Towns  and  Cities  Act),  13  Ind. 
245  (1859)  ;  Lucas  v.  San  Francisco,  7 
Cal.  463;  Lovell  v.  St.  Paul,  10  Minn. 
290.  Contracts  with  municipal  corpora- 
tions are  construed  with  reference  to  the 
chartered  or  corporate  powers  of  the  city. 
13  Ind.  245,  supra. 

If  the  municipal  corporation  agrees  with 
the  contractor  to  collect  the  assessments 
from  the  abutting  owners,  a  failure  to 
do  so  will  render  it  liable.  Morgan  v. 
Dubuque,  28  Iowa,  575  (1870).  See,  how- 
ever. Beard  v,  Brooklyn,  81  Barb.  (N.  Y.) 
142;  Saxton  v.  St.  Joseph,  60  Mo.  153 
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§  481  (401).     Contracts  for   lK>oal    or   Pnblio   Improvenients.  — 

A  city  charter  required  the  consent  of  a  majority  of  property-owntn 
to  make  certain  improvements,  which,  when  made,  were  chargeable 
upon  the  adjacent  property.  An  ordinance  provided  that  con« 
tractors  doing  such  work  should  look  to  the  adjacent  property, 
and  not  to  the  city,  for  their  pay.  Under  these  circumstances, 
the  city  entered  into  a  contract  with  the  plaintiff  to  grade  a  certain 
street,  the  plaintiff  agreeing  that  he  should  receive  his  pay  from  the 
adjoining  property.  The  plaintiff  performed  the  work  ;  and,  inas- 
much as  the  adjacent  owners  had  never  given  their  consent  to  the 
making  of  the  improvement,  he  sued  the  city  on  the  contract,  to 
recover  for  the  work  done;  and  it  was  held  that  the  action  could 
not  be  maintained.^ 

(1878);    Siizton    v.   Beach,    50    Mo.   488  the  pablishecl  notice,  "  the  expenae  of  the 

(1872).     A  creditor  of  a  manicipality  is  work  to  be  assessed,**  &c.,  was  part  of  the 

not  obliged  to  wait,  before  he  sues,  until  contract,  no  other  provision  for  payment 

the  money  can  be  collected  from  the  land-  having  been  made,  and  that  the  plaintiff 

owners    benefited,    and    on    whom     the  could  not  maintain  an  action  against  the 

charter  imposes  the  expense  of  the  im-  city  until  after  the  assessment  and  collee- 

provement    whence    his    claim    accrued,  tion  of  his  compensation,  or  until  it  or  its 

Little  V,  Union  Township  Committee,  40  officers  failed  to  proceed  with  reaaonahle 

N.  J.  L.  397.  diligence,  after  tbe  expense  of  the  work 

^  Leavenworth  v.  Bankin,  2  Kan.  357  was  ascertained,  to  make  and  collect  an 

(1864) ;  Swift  v,  Williamsbnig,  24  Barb,  assessment,  and  to  pay  over  money  thus 

(N.    Y.)   427  ;    Goodrich  v.   Detroit,  12  collected.     Hunt  v.  Utica,  18  N.  Y.  442 

Mich.  279  ;  Johnson  v.  Common  Council,  (1858). 

16  Ind.  227;  New  Albany  v.   Sweeney,  Extent  of  recovery  hy  contmctoT  hgahai 

18  Ind.  245  ;  Moylan  v.  New  Orleans,  32  abutter  where  the  work  is  done  in  a  man* 

La.  An.  673.  ner  inferior  to  that  stipulated  for  in  tbe 

Whei-e  the  contractor  has  agreed  to  look  contract.     Creamer  v.  Bates,  49  Mo.  52S 

for  payment  to  the  lot  benefited,  or  to  the  (1872). 

owner,  he  cannot  hold  the  city,  unless  it  Further  as  to  the  rights  and  remedies  of ' 
may  be  in  cases  where  the  whole  proceed-  the  contractor,  of  the  property-owner,  and 
ing  is  void,  or  the  city  neglects  its  duty,  the  liabilities  of  the  municipal  corpora- 
Kearney  V.  Covington,  1  Met.  (Ky.)  339.  tion.  Memphis  r.  Brown,  20  Wall.  289 
The  subject  is  very  fully  discussed  and  the  (1874);  Smith  v,  Milwaukee,  18  Wis.  63 ; 
previous  cases  in  the  State  commented  on  Foote  r.  Same,  lb,  270  ;  Bond  v.  Newark, 
in  Craycraft  v.  Selvage,  10  Bush  (Ky.),  19  N.  J.  Eq.  376  ;  Fletcher  t>.  Oshkosh,  18 
696  (1874);  Casey  v,  Leavenworth,  17  Wis.  228,  232  ;  Palmer  r.  Stump,  29  Ind. 
Kan.  189  (1876);  Memphis  v.  Brown  (an  829;  McSpedon  ».  New  York,  7  Bosw. 
important  case),  20  Wall.  289  (1873);  (N.  Y.)  601  ;  Reilly  v.  PhUadelphia,  60 
Smith  V.  Milwaukee,  18  Wis.  63  (1864)  ;  Pa.  St  467  ;  Whalen  v.  La  Crosse,  16 
Finney  v.  Oshkosh,  lb.  220 ;  Chicago  v.  Wis.  271 ;  Floumoy  r.  Jeffersonville,  17 
People,  48  111.  416  ;  Ruppert  v.  Baltimore,  Ind.  169 ;  Creighton  v.  Toledo,  18  Ohio 
23  Md.  184 ;  Louisville  v,  Henderson,  5  St  447  ;  Goodrich  v.  Detroit,  12  Mich. 
Bush  (Ky.),  515  (1869).  279;   Buffalo  v.   Holloway,    7  N.  Y.  (8 

A  city  advertised  for  proposals  to  do  Seld.)  493  ;  Storrsr.  Utica,  17  N.  Y.  104; 

certain  public  work,  and  the  plaintiff  made  Leavenworth  v.  Mills,  6  Kan.  288  (1870) ; 

proposals,  which  were  accepted,  without  followed,  Leavenworth  v.  Stille,  13  KazL 

qualification,  by  an  entry  on  city  records  ;  639  (1874),  and  distinguished  Osaey  a 

and  it  was  decided  that  the  statement  in  Leavenworth,  17  Kan.  189  (1876);  Sleeper 
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§  482  (402).  Same  sabjeot.  —  It  has  been  several  times  decided 
that  where  the  expense  of  making  a  local  improvement  is  not  to  be 
raised  by  a  general  tax,  but  solely  upon  the  property  benefited,  a 
failure  of  the  corporation^  though  it  is  only  the  agent  of  the  owners 
to  be  assessed,  to  discharge  its  duty,  by  making  the  necessary  assess- 
ment, or  its  unreasonable  delay  in  collecting  and  paying  over  the 
money,  gives  the  contractor  a  right  to  recover  his  compensation  in 
an  action  against  the  corporation.  The  cases  on  the  point  are  con- 
flicting.^    The  right  to  a  geneml  judgment  should,  in  our  opinion, 

V.  BuUei),  6  Kan.  300;  Lansing  o.  Van  phy  v,  Louisville,  9    Bush   (Ky.),   189 

Gorder,  24  Mich.  456  (1872);  po8^,  chapter  (1872).      Quantum  meruit   will    not  lie 

on  Taxation  and  Local    Improvements  ;  against  a  city  for  materials  furnished  for 

supra^  sec.  460 ;   infra,  sec.  810 ;  Hen-  a  public  work  under  a  contract  which  is 

drick  r.  West  Springfield,  107  Mass.  541 ;  void  as  not  in  conformity  with  statutes 

Mayer  o.  Mayor,  &c.  of  New  York,  63  requiring  such  contracts  to  be  made  in  a 
N.  Y.  455  (1875) ;  Tone  v.  Mayor,  &c.  of    particular  manner.     Bigler  t;.  New  York, 

New  York,  70  N.  Y.  157  (1877).    Assign-  5  Abb.  (N.  Y.)  N.  Cas.  51.     When  city 

ment  of  contract.    McCubbin  v.  Atchison,  not  liable  on    contracts    of    police    and 

12  Kan.  166  ;  McGlue  v,  Philadelphia,  10  school  boards,  see  Swift  r.  New  York,  17 

Phila.  (Pa.)  348  ;  Perkinson  v,  St.  Louis,  Hun  (N.  Y.),  618;  Utica  v.  Miller,  62 

4  Mo.  App.  322.      Where  a  contractor  re-  Ind.  230  ;  Jarvis  v.  Shelby,  62  Ind.  257  ; 

ceives  assessment  bills  in  payment,  with  Crane  v.  Urbana,  2  IlL  App.  559. 

the  right  to  use  the  name  of  the  city  in  As  to  implied  municipal  liability,  see 

filing  liens  against  the  abutting  owners,  the  important  opinion  of  the  United  States 

such  owners  may  defend  by  questioning  Supreme  Court  in  Louisiana  (City  of)  v. 

the  character  of  the  work  though  they  are  Wood,  102  U.  S.  294  ;  compare  Litchfield 

not  nominal  parties  to  the  contract.     Eiie  v.  Ballon,  114  U.  S.  190.     Supra,  sees. 

City  V,  Butler,  120  Pa.  St  374  (1888).  460,  461,  and  notes. 

An  ordinance  of  the  city  of  Louisville  ^  Beard  v.  Brooklyn,  31  Barb.  (N.  Y.) 

ordained   "that  no  contract  should    be  142  (1860).     See  Goodrich  v.  Detroit,  12 

binding  on  the  city  until  it  is  approved  Mich.  279  (1864);  Cumming  v.  Mayor,  &c. 

by  &o^A  boards  of  the  general  council,  and  of  Brooklyn,   11  Paige  (N.  Y.)  Ch.  596 

this  shall  be  necessary  to  make  a  contract  (1845);  Baker  r.  Utica,  19  N.  Y.  (5  Smith) 

complete  and  binding  upon  the  city."     A  326  (1859) ;  Green  v.  Mayor,  &c.  of  New 

contract  was  made  for  a  certain  street  im-  York,  5  Abb.  Pr.  (N.  Y.)  503.     See,  gen- 

provement,  which    was    signed    by    the  erally,  as  to  assessments  for  public  works, 

mayor,  but  was  never  approved  by  both  Doughty  v,  Hope,  3  Denio  (N.  Y. )  249  ; 

boards,  but  by  one  of  them  only.     If  the  Manice    v.    New    York,    8   N.    Y.    120; 

contract  had  been  executed  as  required  People  ».   New  York,   5  Barb.   (N.  Y.) 

by  the  ordinance,  the  contractor  would  43 ;  8  Barb.  95  ;  23  Barb.  390.     Where 

have  been  entitled  to  recover  against  the  the  contractor  agreed  with  the  city  to  take 

adjacent  property-holders  the  agreed  price,  his  pay  out  of  assessments  when  collected, 

It  was  conceded  that  he  could  not  recover  but  the  city  and  its  officers  failed  to  exer- 

against  them,  because  the  contract  had  not  cise  ita  duty  and  power  to  levy  and  collect 

been  thus  executed.   He  thereupon  sought  the  assessments,  it  was  held  that  the  city 

to  make  the  city  liable  for  the  work  done  ;  was  liable  to  an  action  by  the  contractor 

but  the  Court  of  Appeals,  distinguishing  for  the  damages  for  such  neglect  of  duty, 

the  case  from  Kearney  v.  Covington,  1  i.  e,,  the  contract  price,  he  having  per- 

Met.   (Ey.)  845,  held  that  no  contract  formed  the  contract  on  his  part'    Reilly 

binding  on  the  city  was  ever  made,  and  v,  Albany,  112  N.  Y.  30  (1889),  approving 

that  he  could  not  recover,  there  having  Cumming  v.  Brookljm,   supra;   Sage  v, 

been  no  ratification  of  the  contract.    Mur-  Brooklyn,  89  N.  Y.  189  (1882);  McCor* 
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be  limited,  in  any  event,  to  cases  where  the  corporation  can  after- 
wards reimburse  itself  by  an  assessment.  For  why  should  all  be 
taxed  for  the  failure  of  the  council  to  do  its  duty  in  a  case  where  the 
contractor  has  a  plain  remedy,  by  mandamus,  to  compel  the  council 
to  make  the  necessary  assessment  and  proceed  in  the  collection 
thereof  with  the  requisite  diligence  ?  ^ 

§  483  (403).  Same  sabjeot  Corporate  Control  by  Stipnlation.  — 
An  agreement  by  a  contractor  to  execute  a  public  improvement,  under 
the  general  direction  and  supervision  of  a  committee  of  a  city,  makes 
such  committee  —  acting  reasonably  and  honestly,  not  arbitrarily 
and  capriciously  —  exclusively  the  judge,  not  only  as  to  materials 
and  manner,  but  also  as  to  the  time  of  doing  the  work.'     But  where 

mack  V.  Brooklyn,  108  N.  Y.  49 ;  Galves-  approved,  and  it  was  held  that  the  eitj 
ton  V,  Heard,  54  Tex.  420.  Where  a  city  was  concluded  by  the  action  of  the  offi- 
fails  to  levy  a  tax,  or  refuses  to  issue  tax  oer.  Omaha  v,  Hammond,  94  U.  8.  98 
warrants  in  paymentof  a  contract  for  grad-  (187S).  As  to  power  of  ehaneary  to  cor- 
ing and  improving  streets,  and  otherwise  red  nUaiake  of  the  engineer  or  other  person 
neglects  to  provide  means,  the  city  is  lia-  whose  decision  both  parties  to  the  eon- 
ble,  and  the  contractor  may,  in  an  action,  tract  bare  agreed  to  aUde  by,  see  Bail- 
recover  the  amount  due.  Atchison  v,  road  Co.  v,  Veeder,  17  Ohio,  885.  Where 
Byrnes,  22  Kan.  66  ;  Craycraft  v.  Selvage,  there  is  a  condition  precedent  that  cod- 
10  Bush  (Ky.),  696  (1874).  In  princi-  tractor  shall  have  certificate  of  perfom- 
ple  sustaining  the  view  suggested  in  the  ance  by  corporation.  See  Bowery  Ka- 
text :  Beock  v.  Newark,  S8  N.  J.  L.  129 ;  tional  Bank  v.  Mayor,  &c.  of  New  Toik, 
post,  chap.  xxiiL,  note.  And  see  opinion  63  N.  Y.  386  (1875)  ;  Cameron,  In  re, 
of  FUld,  C.  J.,  in  Argenti  v.  San  Fran-  50  N.  Y.  502  (1872).  Ck>ndition  precedent 
Cisco,  16  Cal.  255,  282  (I860);  post,  chap,  that  payment  was  not  to  be  made  to  con. 
XX.,  on  Mandamus.  Where  the  city  conn-  tractor  until  confirmation  of  the  assesr 
cil  can  only  legislate  in  conjunction  with  ment,  and  whose  duty  to  have  confirms- 
the  mayor  as  part  of  the  law-making  tion  made,  construed.  Tone  v.  Mayor,  4c 
power,  if  the  council  order  local  improve-  70  N.  Y.  157  (1877).  The  contract  be- 
ments  by  a  resolution  without  the  signs-  tween  the  contractor  and  the  city  provided 
ture  or  concurrence  of  the  mayor,  and  the  that  the  contractor  should  be  entitled  to 
work  is  done  by  a  contractor  under  such  payment  when  the  work  was  accepted  by 
authority,  he  cannot  recover  of  the  abutter  the  Board  of  Public  Works,  and  it  was  held 
(Saxton  V.  Beach,  50  Mo.  488,  1872),  nor  that  the  contractor,  who  had,  in  (act, 
from  the  city,  it  seems,  where  the  charter  completed  his  work,  might  recover  of  the 
declares  that  the  city  shall  in  no  manner  abutter,  although  a  msjority  of  the  board 
be  liable  for  local  improvements.  Saxton  refused  or  neglected  to  examine  or  accefit 
V,  St.  Joseph,  60  Mo.  153  (1875).  the  work.      Neenan  v,  Donoghue,  50  Mo. 

*  Text  approved.     Town  of  Tipton  r.  498  (1872).    It  is  held  that  the  acceptance 

Jones,  77  Ind.  807  ;  see,  however,  Reilly  by  the  dty  authorities  of  work  done  under 

V.  Albany,  supra.  a  contract  for  a  street  improvement  is  only 

^  Chapman  v.  Lowell,  4  Cush.  (Mass.)  prima  facie  evidence  that  the  work  has 
878  (1849),  relating  to  drains  in  the  streets  been  done  in  substantial  compliance  with 
of  the  city.  Certain  wells  were,  by  con-  the  terms  of  the  contract.  Gulick  r.  Con- 
tract, to  be  constructed  under  the  supers  nely,  4S  Ind.  184  (1878);  but  tee  Omaha 
vision  and  to  the  satisfaction  of  a  specific  «•  Hammond,  supra. 
city  officer  ;  they  were  so  constructed  and 
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a  written  contract  has  been  entered  into  between  a  municipal  cor- 
poration and  a  contractor,  a  general  provision  of  an  ordinance  that 
the  work  shall  be  done  under  the  directions  of  certain  officers  confers 
no  authority  upon  them  essentially  to  change  or  modify  the  provis- 
ions of  the  contract.^  If,  in  a  contract  for  a  public  work,  the  corpo' 
ration  employer  reserves  the  right  to  make  alterations  in  the  form, 
dimensions,  or  materials  of  the  work,  the  contractor  is  bound  by  any 
such  alterations  made  in  good  faith ;  but  such  a  clause  does  not  au- 
thorize the  employer  to  annul  the  agreement,  or  to  stop  the  work  in 
an  unfinished  state.^ 

§  484  (404).  Bvidences  of  Indebtedness ;  Negotiable  Bonds.  — 
We  have  elsewhere  discussed  the  power  of  the  legislature  to  author- 
ize the  issue  of  municipal  bonds  in  aid  of  railway  and  other  like 
enterprises,'  and  have  also  considered  the  express  and  implied  power 
of  municipal  corporations  to  borrow  money  and  issue  obligations 
therefor.*  It  appropriately  belongs  to  this  place,  however,  to  no- 
tice more  at  length  the  different  kinds  of  corporate  evidences  of  debt, 
and  the  rights  and  remedies  of  the  holders  thereof,  and  to  this  gen- 
eral subject  will  the  remainder  of  the  present  chapter  be  devoted. 

§  485.  Two  Great  Classes  of  Municipal  Becnrities :  1.  Ordinary 
Warrants ;  2.  Negotiable  Bonds ;  Form,  Bzecntion,  and  Attributes  of 

each.  —  It  is  material  to  bear  in  mind  the  different  kinds  of  corpo- 
rate evidences  of  debt.  These  are  of  two  general  classes.  First, 
tJiere  is  the  tunial  municipal  or  county  warrant  or  oi'der.  These  are 
commonly  drawn  by  one  or  more  of  the  officers  upon  the  treasurer, 
directing  him  to  pay  to  the  person  named,  or  hearer,  a  given  sum  of 

1  Bonesteel    v.  Mayor,    &c.    of   New  Comst.  (N.  T.)  338  (1850).    Remedy  of 

York,  22  N.  T.  162  (1860);  Bond  v.  New*  contractor,   and  measure  of  damages  in 

ark,  4  C.  E.  Green  (19  N.  J.  £q.),  876;  such  a  case,  considered,     lb.    It  is  held, 

compare  Omaha  o.  Hammond,  94  U.  S.  in  Vermtmtt  that  a  person  who  has  con- 

98  (1876).     But  the  authority  of  the  cor-  tracted  with  the  proper  town  officers  to 

poration  may  be  implied  from  its  having  boild  a  road  cannot  proceed  with  his^con- 

by  its  own  act  rendered  extra  materials  tract  after  notice  of  an  appeal,  and  recover 

necessary  to  conform    the   work  to  the  of  a  town  therefor.     This  decision  is  based 

conditions  of   the  contract.     Messenger  npon  a  constmction  of  the  statute  of  that 

V.  Buffalo,  21  N.  T.  196  (1860);  see,  also.  State  by  which  the  appeal  is  intended  to 

Stuart  V.  Cambridge,  125  Mass.  102.     £f*  stay  or  suspend  all  proceedings  toward 

feet  of  certificate  of  approval  of  a  city  offi-  building  the  road,  and  the  contractor  was 

cer  where,  by  the  contract,  the  work  is  to  bound  to  take  his  contract  subject  to  the 

be  done  to  his  approval.   Bond  v.  Newark,  contingency  of  the  appeal  allowed  by  law. 

4  C.  K.  Green  (19  N.  J.  Eq.),  376.  Taft  v,  Httsford,  28  Vt.  286  (1856). 

As  to  reserved  right  to  discorUinue  work        *  AtiU,  sec.  119  et  seq,,  and  see  post,  sec. 

and  annul  contract.    Bietry  v.  New  Or-  511et9eq,     ^ 
leans,  24  La.  An.  21  (1872).  *  Ante,  sec.  117  et  9eq.;  aupra,  sec  470, 

^  Clark  V.  Mayor,  &c.  of  New  York,  4  note. 
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money.  The  power  to  issue  them,  and  the  mode  in  which  it  is  to 
be  exercised,  are  usually  prescribed  by  charter  or  statute.  They  are 
vouchers  or  "  necessary  instruments  for  carrying  on  the  machinery 
of  municipal  administration  and  for  anticipating  the  collection  of 
taxes,"  ^  out  of  which  they  must  be  paid.  The  power  to  issue  such 
warrants  or  orders  may,  where  not  expressly  conferred  or  denied,  be 
implied  as  incidental  to  carrying  out  the  objects  of  a  manicipal  or 
public  corporation.  Second,  there  is  the  municipal  bond,  negotiable 
in  form,  payable  at  a  future  day,  intended  for  sale  in  the  market, 
issued  under  express  authority  of  the  legislatura^ 

§  486.  Municipal  BondB.  —  Such  bonds,  negotiable  in  form,  not- 
withstanding they  are  under  seal,  are  clothed  with  all  the  attributes 
of  commercial  paper,  pass  by  delivery  or  indorsement,  and  are  not 
subject  to  equities  (where  the  power  to  issue  them  exists)  in  the  hands 
of  holders  for  value  before  due,  without  notice.  Such  bonds  usually 
have  coupons  attached,  which  partake  of  the  nature  of  the  bond,  are 
likewise  negotiable,  may  be  detached  and  held  separately  from  the 
bond,  and  the  holder  may  sue  thereon  in  his  own  name,  without  pro- 
ducing or  being  interested  in  the  bonds  to  which  they  were  originaUy 
attached.  Such  securities  are  made  to  raise  money  by  their  sale, 
and  this  object  would  be  defeated  if  they  were  subject  to  equities 
(where  the  power  to  issue  exists)  in  the  hands  of  bona  fide  holders. 
The  propositions  in  this  section  of  the  text  are  so  well  settled  as  to 
be  no  longer  open  to  question.* 

1  Per  Bradley,  J.,  in  Nashville  r.  Ray,  bonds),  16  Wall.  6  0872);  Gould  v.  Ster- 

19  WalL  468,  477  (1873).  ling,  23  N.  Y.  464;  8.  c.  1  Am.  Uw  Keg. 

3  The    legislature    may    confer    upon  (n.  8.)  290,  and  note;  Clark  v.  Des  Moines, 

municipal  bonds  all  the  characteristics  of  19  Iowa,  199,  218  (1865),  and  cases  cited; 

commercial  paper,  such  as  negotiability  White  v.   Railroad  Co.,    21  How.  575  ; 

and  protection  in  the  hands  of  innocent  Bank  v.  Railroad  Co.,  3  Kem.  (13  N.  Y.) 

holders  for  value.    Alvord  v,  Syracuse  Say-  699  ;  8.  c.  4  Dner,  480  ;  Bank  v,  Rome, 

ings  Bank,  98  N.  Y.  599.  19  N.  Y.  20  ;  Aurora  v.  West^  22  Ind.  88; 

•  Mercer  County  r.  Hacket,  1  Wall.  Comm'rs  «.  Bright,  18  Ind.  98 ;   Barrett 

83  (1863),  denying  Diamond  r.  Lawrence  v.  Schuyler  County,  44  Mo.  197 ;  DeVoss 

County,  37  Pa.  St.  853  ;  Meyer  v,  Musca-  v.  Richmond,  18  Gratt.  338  ;  8.  a  7  Am. 

tine,  1  WalL  384  ;  Gelpeoke  v.  Dubuque,  Law    Reg.    (n.   8.)   589  ;    Lynchbofg  t. 

/J.  175;  Moranr.  Miami  County,  2  Black,  Slaughter,  75  Va.   57;   Dunint  v.  Iowa 

732  (1862)  ;  Clapp  v.   Cedar  County,  5  County,  Woolworth  C.  C.  R.  69 ;  State  t. 

Iowa,  15;  Morris  Canal  Co.  v,  Fisher,  1  Madison,  7  Wis.   688;    Clark  v,  Jane&- 

Stockt.  Ch.  (N.J.)  667(1855);  Craig  r.  ville,  10  Wis.   136   (1S59)  ;    Maddox  ». 

Vicksburg,    31    Miss.   216;    Jackson  v.  Graham,  2  Met  (Ey.)  56  (1S59):  Kerr  v. 

Railroad  Co.,  48  Me.  147  ;  8.  0.  2  Am.  Corry,  105   Pa.   St.  282 ;  Ackley  School 

Law  Reg.  (n.  s.)  585 ;  8.  a  lb,  748,  and  District  ».   Hall,   113  U.   S.  186  ;  New 

note  of  Judge  Bedfield;  Chapin  v.  Rail-  Providence  v.   Halsey,   117   U.   S.   386 ; 

road  Co.,  8  Gray  (Mass. ).  575  ;  Lynde  v.  Oubre  v,  Doiialdsonville,  33  La.  Ad.  886  ; 

Winnebago    County    (Iowa    court-house  Martin  v.  Police  Jury,  82  La.  An.  1021 
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§  487  (406).  Ordinary  Corporation  Orders  or  Warrants.  —  But 
ordinary  city,  county,  and  town  orders  or  warrants  are  in  some  re- 
spects different  from  bonds  of  the  character  just  mentioned,  and,  in 
the  author's  judgment,  the  better  opinion,  as  well  as  decided  weight 
of  authority,  is  that  there  is  no  implied  power  in  the  officers  of  a 
town,  county,  or  city  corporation  to  issue  warrants  or  orders  which 
shall  be  free  from  equities  in  the  hands  of  holders ;  that  the  exist- 
ence of  such  a  power  is  not  necessary  as  an  incident  to  powers 
ordinarily  granted,  or  to  carry  out  the  purposes  of  the  corporation, 
and  would  be  attended  with  abuse  and  frauorht  with  danger.  Ordi- 
nary  warrants  or  orders,  negotiable  in  form,  may  be  made  by  the 
proper  officers  ;  and  in  many  of  the  States  such  instruments  may  be 


Municipal  bonds  payable  to  bearer  are 
negotiable  by  delivery.  Gardner  v.  Haney, 
86  Ind.  17  ;  Farr  v.  Lyons,  18  Fed.  Bep. 
877.    Po^  sec.  618. 

Coupons.  Cotipona  attach^  to  such 
bonds  are  negotiable,  and  the  holder  may 
me  thereon  in  his  own  name  without  being 
interested  in  or  producing  the  bonds  to 
whioh  they  were  originally  attached. 
Thomson  v,  Lee  County,  8  Wall.  827 
(1805);  Murray  v.  Lardner,  2  Wall.  110 
(1864)  ;  Knox  County  v.  Aspinwall,  21 
How.  589  (1858)  ;  Johnson  v.  Stark 
County,  24  111.  75;  Kenosha  v.  Lamson,  9 
Wall.  478  (1869);  Chicago,  B.  &Q.  R.  Co. 
V,  Otoe  County,  1  DiUon  C.  C.  R.  338. 
Form  of  coupons,  Ae.,  post,  sec.  512,  note. 
Judgment  in  suit  on  coupons  or  for  in- 
terest, when  a  bar  to  subsequent  suit. 
Louisiana  State  Bank  v.  Orleans  Nav. 
Co.,  3  La.  An.  294  ;  Beloit  v.  Morgan, 
7  Wall  619;  Bissell  v.  Spring  Valley 
Township,  124  U.  S.  225  ;  compare  Crom* 
well  V,  Sac  County,  96  U.  S.  51. 

An  action  on  a  coupon  is  not  barred  in 
less  time  than  the  bond  to  which  it  was 
originally  attached.  Kenosha  v,  Lamson, 
supra;  Lexington  v.  Butler,  14  Wall.  282 
(1871).  Explained,  Clark  v,  Iowa  City, 
SO  Wall  583  (1874).  How  declared  on. 
Ring  V,  County,  6  Iowa,  265 ;  Railroad 
Co.  9,  Otoe  County,  supra;  Wiley  v. 
Board,  &c.,  11  Minn.  371.  The  better 
practice,  in  the  author's  judgment,  is  to 
set  out  in  the  declaration  the  bond  to 
which  the  coupon  in  suit  was  attached,  or 
to  allege  its  legal  effect  and  recitals. 

Municipal  corporations  may  plead  the 
ifttfii/s  of  limitations  in  actions  against 
VOL.  I.  —  86 


them  on  their  bonds  payable  at  a  fixed 
time.  De  Cordova  v.  Galveston,  4  Tex. 
470  (1849);  see  Underbill  v.  Sonera  Trs., 
17  CaL  172 ;  Baker  v.  Johnson  Co.,  33 
Iowa,  161 ;  post,  sec.  668  et  seq. 

The  statute  of  limitations  commences  to 
run  on  coupons  detached  from  the  bonds 
and  negotiated  separately,  from  the  time 
the  coupons  mature,  and  the  operation  of 
the  statute,  in  such  a  case,  is  not  deferred 
until  the  maturity  of  the  bonds  to  which 
the  coupons  belonged.  This  point  has 
been  expressly  adjudged  by  the  Supreme 
Court  in  Clark  ».  Iowa  City,  20  Wall.  588 
(1874),  and  the  prior  decisions,  which  had 
been  supposed  to  hold  otherwise,  explained 
to  mean  only  that  when  the  bonds  were 
specialties,  the  coupons,  though  detached, 
partook  of  the>  same  nature,  and  therefore 
the  same  statute  of  limitations  applied  to 
both  the  coupons  and  the  bonds ;  that  is, 
if  the  bonds  were  specialties,  so  were  the 
coupons,  and  the  statute  of  limitations  as 
to  sealed  instruments,  and  not  the  more 
restricted  statute  applicable  to  simple  con* 
tracts,  applied.  Kenosha  v.  Lamson,  9 
WaU.  477  ;  Lexington  v,  Butler,  14  Wall. 
282.  The  statute  also  begins  to  run  on 
coupons  from  the  time  they  respectively 
mature,  although  they  remain  attached  to 
the  bond  which  represents  the  principal 
debt  Amy  v,  Dubuque,  98  U.  S.  470  ; 
Nash  V.  Eldorado  Co.,  24  Fed.  Rep.  252. 
As  to  negotiability  of  coupons  which  are 
due  detached  from  bonds  not  due.  Thomp- 
son V,  Perrine,  106  U.  S.  589.  Payment 
of  bonds  does  not  extinguish  detached 
coupons  not  paid.  Bank  v.  Hartford,  &o. 
R.  B.  Co.,  8  R.  I.  875. 
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transferred  by  delivery  or  indorsement,  and  the  holder  sne  thereon 
in  his  own  name ;  yet  they  are  not  commercial  or  negotiable  paper 
in  the  hands  of  holders,  so  as  to  exclude  inquiry  into  the  legality 
of  their  issue,  or  to  preclude  defences  thereto.^  Ordinary  warrants 
drawn  by  one  officer  on  another  officer  of  the  same  corporation  are 
not  bills  of  exchange,  as  such  bills  involve  the  idea  of  two  parties ; 
but  are  orders  by  the  corporation  on  itself,  —  mere  directions  to  the 
treasurer  to  pay  the  amount  to  the  bearer.^ 

1  Emery  v,  MariaviUe,  56  Me.  815  ;  interest "  may  sae  in  his  own  name.  In 
Shirk  V.  Puhuki  Co.,  4  Dillon,  209,  218  Fermont,  as  to  right  of  holder  of  town 
(1877),  and  cases  cited;  Clark  v,  Des  and  county  orders  to  sue  in  his  own  name, 
Moines,  19  Iowa,  199,  211-214  (1865),  and  see  Dalrymple  r.  Whittingham,  26  Vt. 
cases  cited ;  Clark  v.  Polk  County,  lb.  845 ;  compare  Taft  v,  Pittsford,  28  Vt 
248  ;  Mathes  v.  Cameron,  62  Mo.  504  286,  289 ;  Hyde  v.  Fiunklin,  27  Vt.  181 
(1876)  ;  People  v.  County,  11  Cal.  170  Might  of  indonee  to  tue  or  enforce  by  moai- 
(1858) ;  Sturteyant  v.  Liberty,  46  Me.  damua  in  hie  own  name,  Kelly  p.  Mayor, 
457 ;  Smith  v.  Cheshire,  18  Gray  (Mass.),  &c.,  4  HUl  (N.  Y.),  263  ;  Clark  r.  School 
318  (1859) ;  Andover  v.  Grafton,  7  N.  H.  District,  3  R.  I.  199 ;  Moss  v.  Oakley,  2 
298  (1884) ;  compare,  however,  Bank  v.  Hill  (N.  Y.),  265 ;  Commisaioneni  f.  Day, 
Farmington,  41  N.  H.  82;  Dalrymple  v.  19  Ind.  450;  Dively  «.  Cedar  FaUs,  21 
Whittingham,  26  Vt.  345  ;  Inhabitants  p.  Iowa,  565  ;  Justices  v.  Orr,  12  Ga.  137. 
Weir,  9  Ind.  224  (1857) ;  Connersville  v.  Statutory  form  of  assignment  must  be  ob- 
Connersville  Hydraulic  Co.,  86  Ind.  184  ;  senred.  Int.  Bank  v.  Franklin  Co.,  65  Ma 
School  District  v.  Thompson,  5  Minn.  280  105  (1877) ;  poti,  chap.  zz.  sec.  849. 
(1861) ;  8.  p.  Goodnow  v.  Commissioners,  *  Miller  v.  Thompson,  3  Man.  &  Gr. 
11  lb.  31  0865);  Hyde  v.  Franklin,  27  576;  Fairchild  v.  Ogdensburg,  C.  &R.Co., 
Vt.  185  (1855) ;  approved,  Taft  v,  Pitts-  15  N.  Y.  337;  Bull  v,  Sims,  28  N.  Y.  570. 
ford,  28  Vt.  286  ;  Halstead  v.  Mayor,  3  572  ;  Clark  v.  Polk  County,  19  Iowa,  247; 
Comst.  (3  N.  Y.)  430 ;  s.  c.  5  Barb.  218;  Hasey  v.  White  Pigeon  Beet  Sugar  Co., 
The  Floyd  Acceptances,  7  Wall.  666,  and  1  Doug.  (Mich.)  198 ;  Dana  p.  San  Fran- 
reasoning  of  Mr.  Justice  Miller ;  People  p.  cisco,  19  Cal.  486  ;  Bibb  County  Inf.  €• 
Gray,  23  Cal.  125 ;  lb,  447 ;  Hubbard  v.  Justices  v.  Orr,  12  Ga.  137.  Munidpd 
Lyndon,  28  Wis.  674  (1871).  Warrants,  certificates  of  indebtedness  are  not  '*M2£i 
duly  signed  and  sealed,  are  prima  facie  of  credit"  within  the  meaning  of  thepr»- 
▼alid,  but  open  to  defences.  Commis-  hibition  (art.  1,  sec.  10)  of  the  Na^Dsl 
doners  v.  Keller,  6  Kan.  510 ;  Commis*  Constitution  (Baltimore  p.  Board  of  Police, 
sionersv.  Day,  19  Ind.  540  (1862) ;  People  15  Md.  376,  1859),  and  possess  no  elf- 
p.  Johnson,  100  III.  537  ;  m/ro,  sec  502.  ments  of  commercial  paper.  Chandler  v. 
Transferee  or  holder  may  etie  in  his  oum  Bay  St.  Louis,  57  Miss.  327.  As  a  eovBty 
name.  Emery  p.  Mariaville,  56  Me.  315 ;  warrant  is  an  instrument  by  which  tbe 
Crawford  County  v,  Wilson,  2  Eng.  (7  money,  property,  or  rights  of  a  county 
Ark.)  214  ;  Clark  v.  Des  Moines,  19  Iowa,  may  be  affected,  it  is  such  an  one  as  may 
199  ;  Campbell  v.  Polk  County,  8  Iowa,  be  forged.  State  v.  Fenley,  18  Ma  445 
467  ;  Clark  v.  Polk  County,  19  Iowa,  248  ;  (1853).  Requisites  of  indictment  in  sncb 
Int.  Bank  p.  Franklin  Co.,  65  Mo.  105  a  case.  lb.  Without  the  sanction  of  tbc 
(1877).  Otherwise  in  Mcusaehuaetts.  Smith  county  board  the  clerk  has  no  antboritj 
p.  Cheshire,  13  Gray  (Mass.),  318,  treat*  to  issue^  or  the  treasurer  to  pay  or  eoofi- 
ing  a  town  order,  payable  to  bearer,  as  tersign,  any  warrant.  People  «.  KkpH 
a  mere  chose  in  action^  which  could  not  92  111.  184. 

be  enforced  in  the  name  of  an  assignee.  Bonds  issued  by  the  city  of  Littk  Bock 
8.  P.  0*Donnell  p.  City,  7  Phil.  (Pa.)  234.  on  bank-note  paper,  engraved  with  rig- 
In  many  of  the  States,  '*  the  real  party  in  iiettes,  iu  the  similitude  of  bank-bills,  is- 
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§  488  (407).  Power  to  make  and  issne  Negotiable  Paper.  —  Bank- 
ing and  trading  corporations  have  implied  or  incideutal  power  to 
make  negotiable  paper  ;^  and  the  same  rule  has,  in  some  cases,  been 
applied  to  municipal  corporations.  The  ordinary  warrants  of  such 
corporations,  it  is  clear,  do  not  cut  off  equities,  and  it  is  doubtful 
whether  they  have  an  incidental  pov)er  to  make  paper  which  shall 
have  this  effect^  The  subject  has  been  discussed  in  a  previous 
chapter.' 

tended  to  circulate  as  money,  were  held 
to  be  illegal  and  yoid  under  the  legisla- 
tion of  Arkansas,  both  by  the  State  and 
Federal  courts.  Lindsey  v,  Rottaken,  32 
Ark.  619  (1878) ;  Jones  v.  Little  Rock,  25 
Ark.  801  (1868);  Merchants'  Nat  Bank  o. 
Little  Bock,  5  DiUon,  299  (1878) ;  s.  c.  98 
U.  S.  808.  In  the  last-named  case  it  was 
decided  that  this  illegal  money  having 
been  paid  out  by  the  city  to  bona  fide 
creditors  for  yalid  claims,  and  the  city 
having  afterwards  caUed  it  in,  and  by  the 
action  of  the  municipal  council  acknowl- 
edged an  indebtedness  for  the  amount  to 
the  holders  and  promised  to  pay  the  same, 
it  was  liable  on  such  acknowledgment  and 
new  promise.  In  Jones  v.  Little  Rock, 
supra,  the  court  refused  to  interfere  by 
injunction  at  the  instance  of  a  taxpayer 
to  prevent  that  city  from  issuing  paper  of 
this  character. 

Liability  as  respects  scrip  issued  to  cir^ 
euZate  as  money,  Thomaa  .  Richmond, 
12  Wall.  849  (1870),  and  in  which  the  city 
was  held  not  to  be  liable.  See  on  this 
subject,  supra,  sec  448,  note,  sec.  448, 
and,  also,  Alleghany  City  v.  Mcdurkan, 
14  Pa.  St.  81  (1850);  Jones  v.  Little  Rock, 
85  Ark.  801  ;  Miller  v.  Lynchburg,  20 
Gratt.  (Va.)  880  (1871) ;  Smith  v.  New 


Orleans,  23  La.  An.  5  (1871);  Clark  v. 
Des  Moines,  19  Iowa,  199  (1865) ;  Dively 
V.  Cedar  Falls,  21  Iowa,  565  ;  s.  c.  27  Iowa, 
227;  Black  v,  Cohen,  52  Oa.  621  (1874) ; 
Cheeney  v,  Brookfield,  60  Mo.  53  (1874) ; 
Hackettstown  ads,  Swackhamer,  37  N. 
J.  L  191  (1874);  Lucas  v,  Pitney,  3  Dutch. 
(N.J.)  221. 

*  McCuUough  V,  Moss,  5  Denio  (N.Y.), 
567 ;  Straus  v.  Engle  Insurance  Co.,  5 
Ohio  St.  59  ;  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
613  ;  Attorney-General  r.  L.  &  F.  Ins.  Co., 
9  Paige  (N.  Y.),  Ch.  470  ;  2  Kent  Com. 
299;  1  Parsons  N.  &  B.  165;  Clark  r. 
Des  Moines,  19  Iowa,  212 ;  ante,  sees.  117, 
118;  Lucas  v,  Pitney,  3  Dutch.  (N.  J.) 
221.  Morawetz  on  Corp.  (2d  ed.)  sees. 
350-352.     Post,  sec.  507. 

«  Kelley  r.  Brooklyn,  4  Hill  (N.  Y.), 
263  ;  Clark  v.  Des  Moines,  19  Iowa,  199 
213 ;  Came  v.  Brigham,  39  Me.  39 ; 
Clarke  v.  School  District,  3  R.  I.  199 ; 
Goodnow  V,  Remsey  Co.  Coram'rs,  11 
Minn.  31 ;  Burrton  v,  Harvey  Co.  Sav- 
ings Bank,  28  Kan.  390  ;  Carleton  r. 
Washington,  38  Kan.  726 ;  Little  Rock 
V.  Merchants*  Nat.  Bank,  98  U.  S.  308, 
citing  and  approving  text ;  ante^  sees.  117- 
127.  In  Indiana  the  common-law  doc- 
trine that  a  corporation  could  not  make  a 


*  The  author's  views  are  expressed  and 
the  cases  on  the  subject  are  referred  to, 
ante,  sec.  117  «^  seq.,  and  are  approved  in 
Parsons  v,  Monmouth,  70  Me.  262  (1879). 

StattUcry  power  **  to  issue  county  orders  " 
gives  no  authority  to  issue  negotiable  bonds 
payable  at  a  fixturs  day,  with  interest 
coupons  attached.  The  difference  is  sub- 
stantial.  (Joodnow  v,  Comm'rs,  11  Minn. 
31  (1865).  County  Comm'rs  v.  Carter, 
2  Kan.  115  (1860) ;  Hull  v.  County,  12 
Iowa,  142.  Statutory  form  of  county  war- 
rants held  to  be  directory,   and  a  mere 


departure  from  this  form  is  no  defence  to 
an  action  on  the  warrant.  Young  v.  Cam- 
den County,  19  Mo.  309  (1864).  A  con- 
tract made  by  a  county  with  another  party, 
in  which  the  county  agrees  to  pay  for 
services  rendered,  in  county  warrants,  is 
in  effect  a  contract  payable  in  money,  and 
is  not  void.  Babcock  v,  Goodrich,  47  Cal. 
488  (1874). 

Express  authority  to  a  city  to  subscribe 
for  stock,  to  be  paid  for  by  "  certificates  oj 
loan,"  authorizes  it  to  issue  negotiable 
bonds  with  coupons  attached,  such  '*cer- 
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§§  489  -  499  (408).  laabiUty  of  Indorser  of  Warrantai.  — WarranU 
or  orders  of  a  municipal  corporation  for  the  unconditional  payment 

promissory  note  is  exploded,  and  corpora-  demand  payable  out  of  a  fand  oret  whidi 
tions  can  now  make  contracts  intra  vires  its  charter  gives  a  board  of  education  con- 
in  writing  not  under  seal.  Municipal  and  trol  to  the  exclusion  of  the  municipal  offi- 
quasi  corporations  can  make  in  a  proper  cers.  Crane  v.  Urbana,  2  UL  A  pp.  559. 
case  a  promissory  note  (citing  Ketchum  v.  That  public  corporations  have  no  author- 
Buffalo,  14  N.  Y.  856  ;  Railroad  Co.  v.  ity  to  make  and  place  in  market  commer- 
Evausville,  15  Ind.  895)  ;  a  promissory  cial  paper  without  express  power.  See 
note  of  a  school  township  in  payment  for  Hewitt  v.  School  IHst.,  94  111.  528  ;  Sape^ 
building  a  school-house  held  valid.  Shef-  visors  v.  Farwell,  25  III.  181  ;  Clark  9. 
field  School  Tp.  v,  Andress,  56  Ind.  Hancock  Co.,  27  IlL  805 ;  Mai-KhAll  Co. 
157(1877).  See  Douglass  r.  Virginia  City,  v.  Cook,  88  111.  44;  Wiley  v.  SiUiman, 
5  Nevada  R.,  147  (1869),  as  to  power  to  62  IlL  170 ;  Harding  v.  Railroad  Co.,  65 
make  notes  unless  specially  restricted.  111.  90 ;  McWhorter  v.  People,  65  lU.  290; 
Power  to  fund  debts  and  to  issue  new  bonds,  Big  Grove  v.  Wells,  65  111.  263  ;  Williams- 
notes,  or  evidences  of  indebtedness.  Ga-  port  v.  Conmionwealth,  84  Pa.  St.  487 
lena  v,  Corwith,  48  IlL  428.  An  action  (1877),  quoted  anU,  sees.  120,  121.  JnU, 
cannot  be  maintained  against  a  city  on  a  sees.  117-125.     Post,  sec.  507,  507  a. 


tificates  of  loan"    and    *<  bonds*/    being  Little  Rock  v.  State  Bank,  S  Eng.  (8  Ark.) 

considered  identical.     Amey  v.  Allegheny  227 ;  see  Damon  v.  Gran  by,  2  Pick.  (Mass.) 

aty,  24  How.   (U.   S.)  364  (1860) ;  see  345;  Randall  v.  Van  Vechten,  19  Johns. 

Commonwealth  v,  Pittsburgh  (power  **to  (N.  Y.)  60  ;  Bank  w.  Patterson,  7  Cranch, 

borrow  money  '*),  84  Pa.    St.   496,  511 ;  299  ;  Head  v,  Prov.  Ins.   Co.,  2  Cranch, 

Same  v.  Same,  41  Pa.  St.  278.     Power  by  127.      Where  towns  were   required  "to 

public  ^  corporations  to   issue    negotiable  purchase "  liquors,  and  the  selectmen  were 

bonds  may  be  inferred  from  the  power  to  indictable  if  they  failed  to  make  provision 

subscribe  for  stock  in  railroad  companies  for  executing  the  law,  it  was  held  that  a 

and  to  make  payment  for  it  in  bonds,  town  might  give  a  negotiable   note  for 

Curtis  V.  Butler  County,  24  How.  (U.  S.)  liquors  actually  purchased,  and  that  tiie 

485  ;    Bushnell  i;.  Beloit,   10  Wis.   195.  town  could  not  defend  against  it  in  the 

Express  legislative  authority  to  a  city  to  hands  of  a  bona  fide  holder,  on  the  ground 

subsciibe  for  stock  in  a  railroad  '*as  fully  that  the  liquors  were  sold  in  violation  of 

as  any  individual,*'  authorizes  the  issue  by  the  law  of  the  State.     Great  Falls  Back  v. 

the  city  of  negotiable  bonds  in  payment  Farmington,  41  N.  H.  32  (1860).     What 

therefor.    Seybert  v,  Pittsburgh,  1  WalL  an  indorsee  is  bound  to  inquire  about, 

(U.  S.)  272  (1863);  approving  Common-  stated.    Ih,  42. 

wealth  V.  Same,  41  Pa.  St.  278  ;  Rogers  v.  The  genercU  doctrines  of  the  text  in  sec- 
Burlington  (power  to  **  borrow  money  for  tions  485-488  are  coincident  with  the 
any  public  purpose"),  3  Wall.  654  (1865);  views  of  the  United  States  Supreme  Coort 
Meyer  v.  Muscatine,  1  Wall.  385;  Mitchell  in  the  case  of  the  Police  Jury  v.  Britton, 
r.  Burlington,  4  Wall.  270.  By  resolu-  15  Wall.  566  (1872),  where  it  was  held 
tion,  the  council  authorized  the  mayor  to  that  county  officers  in  Louisiana,  with  the 
borrow  money  of  a  bank,  and  execute  the  usual  powers  of  such  officers,  have  no  iw- 
note  of  the  corporation  therefor,  instead  of  plied  atUhority  to  issue  negotiable  paper 
which  he  executed  the  bond  of  the  corpora-  (bonds  with  coupons),  payable  in  the  future^ 
tion  under  the  seal  of  the  corporation.  In  to  raise  money  or  to  fund  an  existing  debt, 
an  action  on  this  bond  by  the  payee,  it  which  will  cut  off  equities  in  the  hands  of 
was  held  that  the  corporation  conld  plead  bona  fide  holders.  Snch  a  power  is  not 
non  est  factum,  since  the  act  of  the  mayor  necessarily  incident  to  the  power  to  make 
in  executing  a  writing  obligatory  instead  specified  expenditures  or  improvemeots, 
of  a  note  did  not  bind  the  corporation,  though  it  may  be  implied   from  certain 
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of  money  to  a  person  named,  or  order,  or  to  bearer,  have  the  character 
of  negotiable  paper,  so  far,  at  least,  as  to  render  parties  indoi'sing 
them  liable  as  indorsera} 

§  500  (409).  Payment  and  CanoeUation  of  Warrants.  —  Pay- 
ment by  the  treasurer  or  proper  officer  of  a  municipal  corporation 
of  its  orders  or  warrants  ipso  facto  extinguishes  them.  If  lent, 
reissued,  or  put  into  circulation  again  by  the  officer,  after  he  had 
once  obtained  credit  therefor,  they  are  not  vaKd  securities,  not  even, 
it  seems,  in  the  hands  of  an  innocent  holder.^ 

§  501  (410).  Rights  and  Remedies  of  Holder  of  Warrants.  — 
A  creditor  of  a  town  is  not  hound  to  receive  an  order  on  the  treas- 
urer, but  may  sue  upon   his  original  cause  of  action.^    But  if  he 

express  powers,  as,  for  example,  the  power  It  was  held  that  the  defendant  incurred 

to  horrow  money.      After  stating  other  the  responsihility  of  an  indorser  of  negotia- 

instances  in  which  the  power  has  heen  ble  paper,  and  that  the  plaintiff  was  not 

implied,  Mr.  Justice  Bradley,  observes :  bound  to  show  the  existence  of  funds  in 

"But  in  our  judgment  these  implications  the  city  treasury  sufficient  to  pay  the  war- 

■hould  not  be  encouraged  or  extended  be-  rants,  and  not  specially  appropriated  at 

yond  the  fair  inferences  to  be  gathered  from  the  time  of  its  maturity.    Campbell  v. 

the  circumstances  of  each  case.    It  would  Polk  County,   3  Iowa,    467  ;  Hodges  v. 

be  an  anomaly,  justly  to  be  deprecated,  for  Shuler,  22  N.  Y.  114;  Fairchild  v.  Ogdens* 

all  our  limited  territorial  boards,  charged  burgh,  &c.   Railroad  Co.,  15  N.  Y.  337. 

with  certain    objects  of  necessary  local  Compare  as  to  liability  of  indorser,  Keller 

administration,    to  become   fountains  of  o.  Hicks,  22  Cal.  457. 

commercial  issues,  capable  of  floating  about  '  Canal  Bank  v.  Supervisors,  5  Denio 

in  the  financial  whirlpools  of  our  large  (N.  Y. ),  617  (1848).     In  this  case  it  was 

cities."    15  Wall.  572.     But  see,  on  this  held  that  where,  without  any  fraudulent 

point  of  the  incidental  power  of  municipal  intent,  the  holder  of  valid  county  orders 

corporations  to  borrow  money,  and  to  issue  exchanged  them  with   the  treasurer  for 

commercial  paper,  the  later  case  of  Mayor  others  which  were  in  fact  paid,  but  which 

of  Nashville  v,  Ray,  19  Wall.  468  (1873) ;  had  never  been  allowed  him  in  his  ac- 

aiUe,  sec.   117  e^  acq,,  and  notes  ;   Ster-  counts,  the  debt  represented  by  the  valid 

ling  V,  West  Feliciana,  26  La.  An.  69  orders  was  not  extinguished,  and  was  a 

(1874).    Pas/,  sees.  507,  507  a.  sufficient  consideration  to  support  a  set- 

^  Bull  V.  Sims,  23  N.  Y.  570  (1861).  tlement  with  the  county  allowing  it.     As 

In  this  case  the  action  was  by  an  indorsee  to  illegal  orders  in  hands  of  bona  fide 

•gainst  the  defendant  as  indorser  of  the  holder.      Halstead  v.  The  Mayor,  &c.  of 

following  instrument : —  New  York,  3  Comst  (N.  Y.)  430,  affirm- 
ing B.  c.  5  Barb.  218  ;  Mayor  of  Nash- 

Milwaukee,  Aug.  1,  1859.  ville  v,  Ray  (important  case),  19  Wall. 

The  treasurer  will,  on  or  before  the  468  (1873).     A  municipal  corporation  is 

Ist  day  of  February  next,  pay  to  the  order  not  liable  for  the  increased  face  value  of 

of  £.  Sims,  fifty  dollars,  out  of  any  funds  warrants  which  the  derk  has  fraudulently 

belonging  to  the  city  not  before  specially  raised  after  issuance.    Chandler  v.   Bay 

appropriated,  the  same  having  b^n  this  St.  Louis,  57  Mich.  327.      Pa3rment  to 

day  idlowed  for  dredging,  and  chargeable  bearer  in  good  faith  exonerates  the  cor- 

io  the  general  city  fund.  poration.    Sweet  v.  Carver  Co.,  16  Minn. 

H.  L.  Page,  Mayor.  106  (1871). 

B.  B.  Lynch,  Clerk,  •  Benson  v.  Carmel,  8  Greenl.  (8  Me.) 
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does  receive  such  an  order  lie  is  charged  with  the  daty  of  present- 
ing it  to  the  treasurer  upon  whom  it  is  drawn,  or  of  aU^ing  &d;s 
which  excuse  presentment,  before  he  can  maintain  an  action  upon 
it.  As  such  an  instrument  is,  in  effect,  an  order  by  the  debtor  on 
himself,  if  presented  and  payment  be  refused,  the  town  is  liable 
instantly,  and  without  notice  of  non-payment^ 

§  502  (411).  Presumption  of  Liability.  —  County  and  city  orders 
signed  by  the  proper  officers  are  prima  facie  binding  and  legal. 
These  officers  will  be  presumed  to  have  done  their  duty.  Such  orders 
make  a  prima  facie  cause  of  action.  Impeachment  must  come  from 
the  defendant^ 

§  503.  Warrants  not  Negotiable  Paper.  —  Such  warrants  or  orders 
drawn  for  ordinary  municipal  expenses  are  not  intended  to  have  the 

112;  Willey  v,  Greenfield,  80  Me.  452  eztingoishment  or  novation  of  the  origuul 
(1849).  No  misapplication  of  a  special  debt.  Goldschmidt  v.  New  Orleans,  5  La. 
fund  by  the  officers  of  a  municipal  oorpo-  An.  486  ;  Short  v.  New  Orleans,  4  La.  An. 
ration  can  defeat  the  rights  of  creditors  281. 
'  entitled  to  be  paid  therefrom.  State  v.  *  Floyd  Go.  Comm'rs  v.  Day,  19  Ind. 
Pilsbury,  80  La.  An.  705.  450  (1862) ;  Hamilton  v.  Newcastle  A 
^  Vamer  r.  Nobleborough,  2  Oreenl.  D.  R.  Co.,  9  Ind.  859  ;  Leavenworth 
(2  Me.)  121,  where  Afellen,  C.  J.,  says:  County  Comm'rs  v.  EeUer,  6  Kan.  510 
"No  sound  reason  can  be  given  why  a  (1870);  Clark  r.  Des  Moines,  19  lows, 
town  should  be  subjected  to  the  perplex-  211  (1865);  Cheeney  v.  Brookfield,  60  Mo. 
ity  of  costs  of  an  action  before  the  payee  58  (1875)  ;  Connersville  v.  Connersrille 
of  an  order  will  do  his  duty  and  request  Hydraulic  Co.,  86  Ind.  184.  Such  debts 
the  payment.  .  .  .  There  is  an  implied  *'  do  not  stand  on  the  footing  of  those  con- 
engagement  to  conform  to  established  tracted  under  a  special  condUwnal  grant  of 
usage,  and  present  the  order  for  pay-  power*'  Comm'rs  v.  Day,  supra;  People 
nient."  Benson  v,  Carmel,  supra ;  Pease  v.  Mead,  24  N.  T.  114  ;  ante,  chap.  iz.  sec. 
V.  Cornish,  19  Me.  (1  Appl.)  191  (1841).  218  ;  «^>m,  sec.  487.  County  warrants  are 
An  action  cannot  be  maintained  on  war*  valid  instruments  only  when  the  board  of 
rants  drawn  on  a  municipal  treasurer,  supervisors  had  legal  authority  to  issue 
without  allegation  and  proof  of  their  pres-  them,  or  to  contract  the  obligation  on  which 
entation  to  him,  or  of  facts  which  will  they  were  founded,  and  are  not  binding 
excuse  the  presentation.  Central  r.  Wil-  when  issued  in  violation  of  law  or  in 
coxen,  3  Col.  566  ;  East  Union  v,  Ryan,  fulfilment  of  a  contract  that  the  board 
86  Pa.  St.  459.  As  to  mode  of  present-  was  prohibited  from  making.  See  eases, 
ment.  Steel  v,  Davis  County,  2  O.  Greene  supra^  in  this  note  ;  Sault  Ste.  Marie  r. 
(Iowa),  469;  Campbell  v.  Polk  0)unty,  Van  Dusan,  40  Mich.  429;  Jefferson 
3  Iowa,  467.  Where  the  payee  has  ac-  County  p.  Arrighi,  54  Miss.  668 ;  Nash  p. 
cepted  county  orders  for  a  debt  against  the  St.  Paul,  11  Minn.  174  ;  People  v.  Flag^ 
county,  and  has  parted  with  such  orders,  17  N.  Y.  589;  Brady  v.  New  York,  20 
he  cannot  sue  the  county  for  the  original  N.  Y.  812  ;  Ebgue  v.  Philadelphia,  48  Pk. 
debt.  Crawford  County  v.  Wilson,  2  Eng.  528.  A  law  creating  the  liability  of  a 
(7  Ark.)  214  (1846).  See  Allison  r.  Ju-  county  is  a  condition  precedent  to  the  ex- 
niata  County,  50  Pa.  St.  351.  An  unpaid  action  of  payment  from  the  county.  Hess 
and  dishonored  warrant  on  the  corporation  p.  Pegg,  7  Nev.  23  (1871). 
treasurer  is  not,  prima  facU  at  least,  an 
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qualiiies  of  commercial  paper,  but  are  instruments  authorized  for 
convenient  use  in  conducting  the  current  and  ordinary  business  of 
the  corpoi-ation  and  as  a  means  of  anticipating  its  ordinary  revenue. 
It  would  overwhelm  municipalities  with  ruin  to  hold  that  such 
warrants  or  orders  have  the  qualities  of  negotiable  paper,  especially 
that  quality  which  protects  an  innocent  holder  for  value  from 
defences  of  which  he  has  no  notice,  actual  or  constructive.  All 
holders  of  such  warrants  or  orders,  even  when  payable  to  order  or 
bearer,  stand  in  the  shoes  of  the  payee,  and  their  rights  and  remedies 
are  often  essentially  different  from  those  of  the  holders  of  authorized 
n^otiable  municipal  bonds.  Such  is  the  sound  doctrine,  and  such 
is  the  doctrine  of  the  authorities  almost  without  exception.^ 

Without  express  authority  from  the  legislature  a  municipality 
cannot  discount  its  warrants  to  its  creditors  so  as  to  make  them 
equivalent  to  cash,  or  issue  warrants  for  more  than  the  sum  act- 
ually due  the  claimant ;  and  as  to  the  excess  they  are  void,  and 
the  holder  will  be  treated  only  as  the  equitable  assignee  of  the 
vSLid  legal  claim  of  the  payee.* 

§  504  (412).  Defences.  —  A  municipal  corporation  is  not  estopped, 
after  a  warrant  upon  its  treasury  has  been  issued,  to  set  up  the 
defence  of  ultra  vires,  or  fraud,  or  want  or  failure  of  consideration^ 
And  it  may  maintain  a  hill  in  equity  to  cancel  warrants  illegally 

1  Carroll  Co.   Sop.   v.   U.  S.    (nature  York,  8  N.  Y.  480  ;  Brown  v.  Ttica,  2 

of  warrants  and  reniedy),   18  Wall.  71;  Barb.  (N.  Y.)  104;  Anthony  r.  A«iani», 

Shirk  V.  Pulaaki  C-oanty,  4  DiUon,  209,  1  Met.  (Mass.)  286.     The  allowance  of 

213  (1877),  and  cases  cited  ;  CUrk  v.  Des  a  claim  by  a  county  board  is  not  final 

Moines,  19  Iowa,   199 ;   Mayor  of  Nash-  and  conclosire.     Such  allowance  is  prima 

ville    r.    Ray,    19    WaU.    468  ;    United  facU  eridence  of  the  correctness  of  the 

Sutea   r.  MiUer  County,  4   Dillon,    233  claim  ;  "  but.**  says  Kingman,  C.  J.,  "  the 

(1878).  settlement  of  an  account  by  the  county 

*  Shirk  r.   Pulaski  County,  4  Dillon,  bc*ni  is  not  more  sarre^l  than  a  s^ttl'^ment 

209    (1877);    Goyne   v.    Ashley   County,  made  by  individuals."   The  court  therefore 

31   Ark.   552  (1875);  B,vj»*r  c.  Franklin  h»-M,  and  properly  m),  that  the  allowan'^e  of 

County,  51  Mo.   205   (IsTS).     "Tlie  fla-  a  rlaim  by  thf  county  wa*  not  an  i^Z/.i/feiiyi- 

grant  abuses,"  which,  as  irwjna-,  J.,  says  iwn  in  the  Mrnse  that  it  would  c-on':lude 

in  the  case  last  cited,  would  follow  any  the  county  as  to  the  amount  allowed  when 

other  doctrine,  are  well  exemi.lifi«Hi  in  Shirk  sued  upon  the  warrant  drawn  in  pursuance 

r.  Pulaski  Couuty.    F^fSt^r  r.  Ojlnnjan.  10  of  such  allowance?.      O^rnmrs  r.  Keller,  6 

CjL  278;  CUrk  r.  Drs  Moines,  19  Iowa,  Kan.   510;  Xashrille   r.   R»y,    It-   WalL 

li'^*.  46S   fl573);   .Shirk  r.  Pulaski  C/u-ry.   4 

«  Thomas  r.  Richmond  (scrip  to  circn-  Dillon,  2f»9  (1577);  Cht^ney  r.  V»T'f,VM'L 

late  as  mon'^),  12  Wall.  349  (1870):  VTeb-  60  Mo.  53  (1^75;:  jMt,  chap,  ixiii,    W*t- 

sterCjuntyr.  Taylor,  19 1/>wa,  117  (1565):  rants*  may.  it  beems,  be  w*rv»i».     Hark 

Clark  r.  Dc«  Uximm^  lb.  199  ;  Clark  r.  r.   Des  Moinei,   supra ;    pM,   se-..   506^ 

Polk  rounty,  Ih,  248 ;  Hodees  r,  Buffalo,  note. 
2  Deaio  (X-  Y.),  110;  Halsle^id  r.  X-w 
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issued.^  Taxpayers  may  enjoin  the  issue  of  illegal  warrants  oi 
scrip.* 

§  505  (413).    Payable  oat  of  a  Partionlar  Fond.  —  If  by  law  a 

particular  claim  is  to  be  paid  <nU  of  a  special  fund,  a  warrant  or 
order  issued  therefor  should  be  made  payable  out  of  such  fund ;  if 
made  payable  from  the  treasury  generally  by  the  officers  issuing  it, 
the  corporation  is  not  bound  by  their  act.'  An  order  or  warrant, 
concluding  with  the  words  "  and  charge  the  same  to  the  account  of 
Union  Avenue/'  is  payable  out  of  the  particular  fund  indicated^  and 
is  not  a  claim  against  the  corpoiution.^  But  the  distinction  must 
be  observed  between  orders  payable  out  of  a  particular  fund,  aid 
those  which  evidence  a  general  corporate  liability,  but  are  directed 
to  be  charged  to  a  particular  account.^ 

1  Pulaski  County  v.  Lincoln,  4  Eng.  17  Am.  Law  Eeg.  N.  8.  191  ;  po<  sec& 

(9  Ark.)  820  (1849);  Webster  County  v,  914,  921,  928. 

Taylor,  19  Iowa,  117  ;  Paris  Tp.  Tre.  v.  »  Tippecanoe  Co.   Comm'rs  v.   Cox,  6 

Cherry,  8  Ohio  St.  564  (1858);  Glasten-  Ind.  403 ;  CampbeU  ».  Polk  County^49 

bury  y.  McDonald,  44  Vt.  450  (1872).   In  Mo.  214  (1872);  Boro  v.  PhUlips  Counly, 

Mississippi  a  board  known  as  the  board  of  4  Dillon,  216,  223  (1877),  citing  text;fMa^ 

police  are  authorized  by  law  to  audit  and  chap.  xx. 

allow,  upon  due  proof,  all  claims  against  *  Lake  v,  Williamsburgh,  4  Denio, 
the  county  ;  and  counties  in  that  State  520  (1847),  remedy  of  holder  discuawd ; 
cannot  be  sued  directly.  The  action  of  distinguished  from  KeUy  v.  Mayor,  &c  of 
the  board  in  allowing  claims  for  matters  of  Brooklyn,  4  HiU  (N.  Y.),  263;  and  see 
county  charge,  and  in  ordering  warrants  McCullongh  v.  Brooklyn,  28  Wend, 
to  issue  therefor,  is  final  and  conclusive  on  (N.  Y.)  458;  Cuyler  v.  Rochester,  12 
the  county,  in  the  absence  of  fraud,  until  Wend.  (N.  Y.)  165  ;  Ai^enti  ».  San  Fran- 
it  w  reversed  or  vacated.  Carroll  v.  cisco,  16  Cal.  255,  and  note  remarks  of 
Board,  &c.,  28  Miss.  (6  Cush.)  38  (1854).  Fieldy  C.  J.  ;  Martin  v.  San  Francisco,  Ih. 
But  the  weight  of  authority  is  otherwise.  285  ;  Kingsberry  v.  Pettis  Co.,  48  Mo. 
Shirk  V.  Pulaski  County,  4  Dillon,  209  207(1871).  An  instrument  in  this  form : 
(1877).  Effect  of  issuing  new  orders  for  old.  Decembeb,  31,  1886. 
See  Clark  t;.  Des  Moines,  19  Iowa.  Brooklyn,  ss.  To  the  City 
199  :  Chemung  Canal  Bank  v.  Chemung  treasurer.  Pav  A.  L.  or  order  $1500  for 
Co.  Sup.,  5  Denio  (N.  Y.),  51 7  ;  Uke  v.  ^^  ^^  ^  ^^^  ^^  ^  B^^^^  ^^ 
Tmstees,  4  Denio  (N.  Y.),  520  ;  Shirk  v.  _,___„.   L 

Pula.skiCounty,  4  Dillon,  209(1877).    On  "^^^^^^"^      •                   J.  T.,  ifawor. 

\i'firTfints  or  orders  the  statute  of  limitations  /  i-!*  «  mlj^ 
does  not  begin  to  run  until  payment  is 

denied.      Justices   of    Bibb   Co.    Inferior  ffeld,    Ist    Negotiable,  and  not  payable 

Courtr.  Orr,  12Ga.l37(1852).  See  Carroll  out  of  any  special  fund.     2d.  The  corpora- 

V.  Tishamingo  County  Board  of  Police,  28  tion  wasnot  discharged  by  failure  to  present 

Miss.     38;     De    Cordova    r.     Galveston  and  give  notice,  no  damage  or  injury  being 

(bonds),  4  Tex.  470  ;  Kenosha  v.  Lamson  sustained  in  consequence  of  the  omission. 

(coupons),  9  Wall.  478;  supra,  sec.  487,  Kelley  t>.  Brooklyn,  4  Hill  (N.  Y.),  268 

note  ;  Baker  v.  Johnson  County,  33  Iowa,  (1843);  8t«el  v.  Davis  County,  2  G.  Greene 

151.      In  Nebraska,  county  warrants  are  (Iowa),  469  ;   CampbeU  v.  Polk  County, 

not  within  the  limitation  statutes.    Brewer  8  Iowa,  467. 

V,  Otoe  County,  1  Neb.  373.  *  Clark  v,  Des  Moines,  19  Iowa,  199. 

«  Colburn  v,  Chattanooga,  Tcnn.  ;  8.  c.  222  ;  Edwards  on  Bills,    143 ;    Pease  v. 


§  506   CONTRACTS  :  INTHBEST  ON  CORPORATE  INDEBTEDNESS.    569 


§  506  (414).  Interest  on  Corporate  Indebtedness.  —  The  rule  in 
respect  to  interest  on  debts  against  municipal  corporations  does  not 
ordinarily  differ  from  that  which  applies  to  individuals}  Under 
the  Missouri  statute,  providing  generally  that  creditors  shall  be  al- 
lowed interest  at  the  rate  of  six  per  cent  per  annum,  &c.,  it  is  held 
that  county  warrants  draw  interest  after  presentment  to  the  treasury 
and  refusal  of  payment  by  the  treasurer,  the  court  regarding  the 
general  statute  as  to  interest  broad  enough  to  embrace  all  debtors, 
counties  as  well  as  individuals.^  But  in  Illinois  it  is  held  that  the 
debts  of  municipal  corporations  are  payable  at  the  treasury  of  the 
body;  that  interest  on  coupons  —  that  is,  interest  on  interest  —  can- 
not be  recovered,  unless  there  be  a  special  agreement  to  that  effect, 
since  such  corporations  are  not  named  in  the  act  regulating  interest 
The  court  remarks :  "  Whatever  power  these  corporations  may  pos- 
sess to  contract  for  the  payment  of  interest,  in  the  absence  of  any 
express  legislation  on  the  subject,  we  are  of  opinion  that  their  in- 
debtedness, in  the  absence  of  such  agreement,  does  not  bear  inter- 
est* If  such  instruments  (coupons)  could  in  any  event  draw  interest 
without  an  express  agreement,  it  could  only  be  after  a  proper  de- 
mand of  payment  Until  a  demand  is  made,  such  a  body  is  not  in 
default  They  are  not  like  individuals,  bound  to  seek  their  creditors 
to  make  payments  of  their  indebtedness."  *     The  general  and  sound 


Cornish,  19  Me.  191 ;  Campbell  v.  Polk 
Co.,  8  Iowa,  467  ;  Union  Co.  Comm'rs  o. 
Mason,  9  Ind.  97  ;  Bayerque  t;.  San  Fran- 
cisco, 1  McAll.  C.  C.  R.  175;  Bull  v. 
Sims,  23  N.  Y.  570  ;  Montague  v.  Horan, 
12  Wis.  599.  In  an  action  on  a  county 
order  payable  out  of  the  three  per  cent 
fund,  '*  as  fast  .as  the  same  shall  accrue  to 
the  county/*  it  must  be  alleged  that  the 
county  has  received  money  from  the  speci- 
fic fund  named  applicable  to  the  order  in 
suit,  or  that  the  order  was  fraudulently 
drawn  upon  a  fni\d  in  which  the  county 
had  no  assets.  Union  Co.  Qpmm'rs  v. 
Mason,  9  Ind.  97  (1857).  See  chapter  on 
Mandamus,  post. 

^  Langdon  v.  Castleton,  30  Vt.  285 
(action  on  book  account). 

2  Bobbins  v.  County  Court,  8  Mo.  57 
(1831);  State  v.  Pacific,  61  Mo.  155 
(1875).  In  lovxt,  coupons  on  county  and 
eity  bonds  are  held  to  draw  interest. 
Rogers  v.  Lee  County,  1  Dillon  C.  C.  R. 
529.  See  Evansville,  &c.  R.  Co.  v,  Evans- 
ville,  15  Ind.  895  ;  Hollingsworth  v.  De- 
troit, 8  McLean,  472;  Pruyn  v.  Milwaukee, 


18  Wis.  867.  If  under  authority  to  issue 
bonds  with  eight  per  cent  interest,  bonds 
be  issued  drawing  twelve  per  cent,  they 
are  valid  and  bear  interest  at  the  statu- 
tory rate.  Quincy  t?.  Warlield,  25  111. 
817.  Usury.  That  usury  can  be  pred- 
icated of  a  sale  or  issue  by  a  corpora- 
tion of  its  securities,  see  Danville  v. 
Sutherlin,  20  Gratt.  (Va.)  555  (1871); 
Lynchburg  v.  Norvell,  20  Gratt  (Va.) 
601  (1871)  ;  Clark  r.  Des  Moines,  19  Iowa, 
199.  May  be  made  payable  outside  the 
Statt.  Meyer  v.  Muscatine,  1  Wall.  384  ; 
Maddox  v.  Graham,  2  Met.  (Ky.)  56. 

•  South  Park  Commissioners  v.  Dun- 
levy,  91  111.  49  ;  Pekin  v.  Reynolds,  31 
111.  529 ;  People  v.  Salomon,  51  HI.  52  ; 
Chicago  «.  People,  66  111.  327  (1870)  ; 
Chicago  V.  AUcock,  86  III.  384  ;  Cook  v. 
South  Park  Commissioners,  61  111.  115. 

*  Pekin  v.  Reynolds.  31  111.  529  (1863); 
8.  P.  Chicago  V.  People,  56  111.  327  (1870); 
People  V.  Tazewell  County,  22  111.  147; 
Johnson  ».  Stark  County,  24  111.  75. 
But  if  made  payable  at  a  place  other  than 
the  treasury,  the  bonds  ai«  not  void,  but 


570  MUNICIPAL  CO£POBATIONS.  §  507 

view,  however,  is  that  coupons  when  due  are  regarded  as  in  the 
nature  of  au  independent  claim,  and  draw  simple  interest,  and  only 
simple  interest,  unless  otherwise  expressly  provided,  from  the  date 
of  maturity.^ 

§  507.  Implied  Power  to  borrc^^  Money  and  issue  ComnMttcial 
or  Negotiable  Pai>er  considered.  —  Much  conflict  of  opinion  has 
existed  in  the  American  courts  touching  the  implied  power  of  pub- 
lic and  municipal  corporations  to  issue  commercial  or  negotiable  in- 
struments,  that  is,  instruments  free  from  equities  in  the  hands  of 
innocent  holders  for  value.  In  reapect  of  pvhlic  or  qtuxsi  corpora- 
tions, such  as  counties,  &c.,  as  distinguished  from  tnunteipal  co> 
porations  proper,  the  general  current  of  authority  is  against  the 
proposition  that,  as  ordinarily  organized,  they  possess  any  such  im- 
plied power.  And  the  power  is  not  incident  to  the  authority  to 
make  specified  expenditures  or  to  make  local  improvements,  but  it 
may  be  implied,  where  there  is  nothing  to  rebut  it,  from  other 
powers,  such  as  the  express  power  to  borrow  money.* 

But  in  view  of  the  more  complex  and  diversified  powers  usually 
conferred  upon  chartered  or  municipal  corporations  proper,  there 
has  been  a  stronger  tendency  on  the  part  of  the  courts  to  hold  that 

only  this  provision  in  them.     Sherlock  v.  tion  in  the  official  paper,  to  present  the 

Winnetka,  68  111.  530  (1873).     PoU,  soc.  same  for  payment,  and  that  interest  would 

614,  note.    In  Madison  County  v,  Bartlett,  cease  after  a  certain  day.     It  did  not  app(;ar 

1  Scam.  (2  111.)  67,  it  was  held  that  coun-  that  plaintiff  knew  of  such  pablication, 

ties  were  not  liable  to  pay  interest  on  their  though  duly  made.     It  was  held  that  the 

orders  or  warrants,  not  being  named  in  city  was  liable  for  interest  on  the  warrants 

the  statute  regulating  interest,  and  the  ownedby  plaintiff  down  to  the  time  of  their 

common-law  not  allowing  it  to  be  recov-  presentation.      Read  v.  Buffalo,  74  X.  Y. 

ered.     So    in   Pennsylvania,     Allison   v.  468.     Nor  can  it  set  up  in  bar  of  an  action 

County,  60  Pa.  St.  861.     In  that  State  to  recover  a  debt  due  from  it,  that  it  was 

a  county  is  not  suable  on  its  warrants,  but  once  willing  and  offered  to  pay  it ;  nor 

suit  must  be  on  original  claim.    lb.    In  can  it  stop  interest  upon  its  obligations 

Ohio  coupons  due  semi-annually  have  been  by  publishing  a  notice  in  a  newspaper  that 

held  to  bear  interest  after  maturity.     Wil-  such  interest  will  cease  after  a  certain  date, 

son  r.  Neal,  23  Fed.  Rep.  129.     In  Cali-  when  the^warrants  bear  interest.    i6.;see, 

fomia   when   no  provision    is  made  for  also,  Hummel  v.  Bro\vn,  24  Pa.  St.  811. 
interest,  both  municipal  bonds  and  their         ^  Supra,  sec.  486. 
coupons  bear  interest  after  maturity  at         ^  Police  Jury  v.  Britton,  15  WalL  566 

the  rate  fixed  by  law,  whether  the  coupons  (1872).    The  ordinary  powers  possessed  by 

are  detached  or  not.     Nash  v.  El  Dorado  counties,  as  agencies  of  the  State  in  the 

County,  24  Fed.  Rep.  252  ;  post,  chap.  xx.  administration   of  public  affairs,   do  not 

A  city  issued  warrants  or  orders  on  its  give  the  incidental  authority  to  issue  nego- 

treasurer,  payable  when  funds  should  be  tiable  bonds  and  coupons.     See  Lynder. 

collected  therefor  from  certain  tax  sales,  Winnebago  County,  16  Wall.  6. 
with  interest.     The  funds  being  collected         Distinction  between  public  and  mtimd- 

the  common  council  ordered  the  treasurer  pal  corporations,  in  the  sense  referred  to 

to  notify  holders  of  warrants,  by  publics-  in  the  text,  see  anU,  sees.  22,  54,  68,  66. 
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such  corporations,  as  usually  existing  in  this  country,  have  an  inci- 
dental or  implied  power  to  issue  commercial  securities.  The  line 
of  argument  is  substantially  this :  Trading  and  commercial  corpo- 
rations have  this  power  as  an  incidental  means  of  effecting  their 
objects,  why  not  municipal  corporations  as  well  ?  Municipal  corpo- 
rations are  clothed  with  large  powers,  which  naturally,  if  not  neces- 
sarily, oblige  them  to  use  credit  or  to  create  debts;  therefore,  if 
they  may  create  debts,  they  may  borrow  the  money  to  pay  them ; 
and  if  they  may  borrow  money,  they  have  the  incidental  power  to 
do  like  other  borrowei'S,  namely,  give  a  negotiable  bill,  note,  or  bond 
therefor.  The  whole  argument  is,  in  our  judgment,  unsound.  It  is 
true  that  in  this  country  private  business  corporations  are  usually 
considered  to  have  the  incidental  power  to  borrow  money  or  give 
negotiable  paper  as  an  evidence  of  their  indebtedness,  but  in  Eng- 
land it  is  held  that  express  power  is  necessary  to  enable  even  rail- 
way corporations  to  draw,  indorse,  or  accept  bills  of  exchange.^  But 
admit  that  the  American  doctrine  is  otherwise,^  and  that  it  is 
rightly  so,  still  there  is  no  resemblance  between  private  and  public 
or  municipal  corporations  in  this  regard.  The  latter  are  simply 
agencies  of  government.  They  are  not  organized  for  trading,  com- 
mercial, or  business  purposes.  They  have,  in  general,  but  one  mode 
of  meeting  their  liabilities,  and  that  is  by  taxation,  and  it  is  upon 
this  resource  that  creditors  must  be  taken  to  rely.  For  hundreds 
of  years  in  England  such  corporations  have  existed,  without  it  ever 
being  contended  that  they  could,  without  express  authority,  issue 
commercial  paper.  Private  corporations  are  much  more  vigilant 
and  watchful  of  their  interests  than  it  is  possible  for  public  or  mu- 
nicipal corporations  to  be.  The  frauds  which  unscrupulous  officers 
will  be  enabled  successfully  to  practise,  if  an  implied  and  unguarded 
power  to  issue  negotiable  securities  is  recognized,  and  which  the 
corporation  or  the  citizen  will  be  helpless  to  prevent,  is  a  strong 
argument  against  the  judicial  establishment  of  any  such  power. 
And  the  argument  is  unanswerable,  when  it  is  remembered  that  in 
ascertaining  the  extent  of  corporate  powers  there  is  no  rule  of  safety 
but  the  rule  of  strict  construction  ;^  and  that  such  an  implied  power 
is  not  necessary,  however  convenient  it  may  be  at  times,  to  enable 
the  corporation  to  exercise  its  ordinary  and  usual  express  powers, 

^  See  observations  of  By^M,  J.,  in  Bate-  and  BiUs,  165;  ante,  sec.  488;  Desmond 

man  v.  Mid- Wales  Railway  Co.,  Law  Rep.  r.  Jefferson,  19  Fed.  Rep.   483,  holding 

1  C.  P.  610  (1866).     Ante,  sec.  488.  that  a  power  to  purchase  property  —  as  a 

'  Stratton  v,  AUen,  16  N.  J.  Eq.  229  ;  fire-engine  —  implies  power  to  issue  nego- 

McCuUough  V.  Mo89,  5  Denio  (N.  T.),  tiable  bonds  for  the  purpose. 
567  ;  Straus  v.  Eagle  Ins.  Co.,  6  Ohio  St.         *  Ante,  sees.  89,  90,  91. 
59;  2  Kent's  Com.  229;  1  Parsons'  Notes 
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or  to  carry  into  effect  the  purposes  for  which  the  oorporation  is 
created. 


§  507  a.  Same  sabjeot.    The  Aathor's  ConoliiBioiiB.  —  We  r^ard 

as  alike  unsound  and  dangerous  the  doctrine  that  a  public  or  munic- 
ipal corporation  possesses  the  implied  pouter  to  borrow  money  for  its 
ordinary  purposes,  and  as  incidental  thereto  the  power  to  issue  com- 
mercial securities,  that  is,  paper  which  cuts  off  defences  when  it  is 
in  the  hands  of  a  holder  for  value  acquired  before  it  is  due.  The 
cases  on  this  subject  are  conflicting,  but  the  tendency  is  towards 
the  view  above  presented.  The  opinion  of  Mr.  Justice  Bradley,  in  a 
case  before  referred  to,^  evinces  a  thorough  comprehension  of  the 
whole  question,  and,  in  our  judgment,  is  sound  in  every  proposition 
it  advances,  and  must  become  the  law  of  this  country.  This  view 
is  confirmed  by  the  almost  invariable  legislative  practice  in  the 
States  to  confer,  when  it  is  deemed  expedient,  upon  municipalities 
and  public  corporations,  in  express  terms,  the  power  to  borrow 
money  or  to  issue  negotiable  bonds  or  securities ;  and  it  is  of  in- 
struments thus  authorized  that  we  now  proceed  to  treat  It  is  an 
undisputed  doctrine  that  the  power  of  public  and  municipal  corpo- 
rations to  subscribe  to  the  stock  of  railway  companies  and  to  issue 
bonds  therefor  must  be  expressly  conferred.^    The  Supreme  Court  of 


1  The  Mayor  v.  Ray,  19  WaU.  478 
(1873).  It  is  difficult  to  understand  on 
what  ground  the  dissenting  judges  in  this 
case  regarded  the  corporation  warrants  as 
"negotiable  securities  of  a  commercial 
character."  The  cases  are  almost  uniform 
to  the  effect  that  such  instruments  do  not 
partake  of  the  nature  of  commercial  paper, 
except  that  by  usage  and  custom,  and 
sometimes  by  legislative  enactment,  they 
pass  by  delivery.     Post^  sec.  509. 

*  The  cases  on  this  point  are  collected 
in  sec.  161,  note.  See  further  on  thiB 
subject,  anUt  sec.  117  ^  seq. 

Particular  Statutes  Construed.  Illinois : 
Harter  r.  Kemochan,  103  U.  S.  662 ; 
approved  Pana  v.  Bowler,  107  U.  S.  629 ; 
Kankakee  v,  ^tna  Life  Ins.  Co.,  106  U.  S. 
668;  Prairie  v.  Lloyd,  97  III  179  ;  Wind- 
sor V,  Hallett,  97  III.  204;  Douglas  r. 
Niantic  Sav.  Bank,  97  111.  228.  Kansas: 
Lewis  9.  Barbour  Co.  Comm'rs,  106  U.  S. 
789;  Bard  r.  Augusta,  80  Fed.  Bep. 
906.  For  construction  of  the  general 
statute  of  Kansas  concerning  the  subscrip- 
tion by  municipalities  for  stock  of  railroads 


and  the  issue  of  bonds  in  payment  therefor, 
see  McClure  r.  Oxford,    94  U.   S.  429 
Anderson  County  v.  Beal,  113  U.  S.  227 
Crow  9.  Oxford,  119  U.  S.  215.     Tennessee 
Eelley  v.  Milan.  127  U.  S.  139;  8.  c.  below, 
21  Fed.  Rep.  842 ;   Taylor  v.  Ypsilanti, 

105  U.  S.  60  (where  by  the  vote  authorix- 
ing  a  subscription,  consent  was  given  upon 
certain  conditions).  Nebraska:  Read  v. 
PUttsmouth,  107  U.  S.  568  ;  SUta  v. 
Babcock,  19  Neb.  230;  s.  c.  Id.  22X  As 
to  liability  of  counties  in  Nebraska  for  bonds 
issued  by  precincts  and  the  remedy  in  such 
cases,  see  Davenport  v.  County  of  Dodge, 

106  U.  S.  237 ;  Blair  r.  Coming  County, 
111  U.  S.  363  ;  Rosenbaum  v.  Bauer,  120 
U.   S.  460  ;  Nemaha  County  v.    Frank, 
120  U.  S.  41.     Infra,  sec.  509.     Cktli/or- 
nia:   Liebman  v.  San  Francisco,  84  Fed. 
Rep.   706.      Missouri:  Ogden  v.  Daviess 
County,  102  U.  S.  634  ;  Tipton  v.  Rogers 
Loc.  Works,  103  U.  S.  623.     New  York 
Thompson  v.   Perrine,    103   U.    S.   806 
approved  Same  v.  Same,  106  U.  S.  589 
Red  Rock  v.  Henry,  106  U.  S.  596.    Ltmisi- 
eoM :  Hall  v.  New  Orleans,  19  Fed.  Rep. 
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the  United  States  has  repeatedly  adjudged  that  the  grant  of  power 
to  a  manicipal  corporation  to  appropriate  moneys  in  aid  of  the  con- 
struction of  a  railroad,  where  the  power  is  accompanied  with  a 
provision  directing  the  levy  and  collection  of  taxes  to  meet  such 
appropriation,  and  prescribing  no  other  mode  of  payment,  gives  no 
power,  but  excludes  it,  to  issue  negotiable  bonds  in  payment  of  such 
appropriation.^ 

§  508.  Taxation  limited  to  Pnblio  PorposeB;  "What  are  Such; 
Aid  to  Ri&lways ;  Bonds  to  be  paid  by  Taxation,  for  What  Purposes 
anthorised.  —  After  the  numerous  judgments  of  courts  of  the  highest  \ 
authority  to  that  effect,  it  may  be  regarded  as  a  settled  doctrine  of 
American  law  that  no  tax  can  he  authorized  by  tJie  legislature  for 
any  purpose  which  is  essentially  private,  or,  to  state  the  propo- 
sition in  other  words,  for  any  but  a  public  purpose.^  What  is  a 
public  purpose  may  not  always  be  easy  to  determine;  but  when 
determined,  it  constitutes  the  boundary  of  the  power  of  taxation. 
Whether  taxation  to  aid  in  the  building  of  railways  owned  by 
private  corporations  is  taxation  for  a  public  purpose  is  a  question 
which  has  been  decided  by  the  courts  of  last  resort  in  almost  every 
State  in  the  Union,  and  by  the  Supreme  Court  of  the  United  States.^ 
Although  the  doctrine  of  the  constitutionality  of  such  taxation  has 
been  vigorously  combated,  still  it  must  be  admitted  that  the  great 
preponderance  of  the  judicial  judgments  has  been  on  the  side  of  the 

870  (a  special  law  relating  to  New  Orleans),  aid  a  company  in  improving  the  water- 
Alabama :  Winters  v.  Montgomery,  66  power  of  the  river  for  the  purpose  of  pro- 
Ala.  403  (special  law  relating  to  Mont-  pelling  public  giifit-mills,  held  to  be  issued 
gomery).  to  aid  in  constnicting  a  **  work  of  intenial 

^  Claiborne  County  v.  Brooks,  111  H.  S.  improvement,"  within  the  meaning  of  the 

400,  406 ;  Wells  «.  Pontotoc  Co.  Sup.,  102  statute   in   question.       Blair  v,   Cuming 

U.  S.  631,  632 ;  Ogden  v,  Daviess  County,  County,  111  U.  S.  363.    AlUer  as  to  steam 

lb.,  634,  639 ;  Concord  v.  Robinson,  121  grist-mills,  Osborne  v.  County  of  Adams, 

U.  S.  166  (1886).  106  U.  S.  181 ;  s.  c.  109  U.  S.  1 ;  see  and 

2  Loan  Assoc,  v.  Topeka,  20  Wall.  666;  compare  Township  of  Burlington  v.  Beas- 

Curtis  V.  Whipple,  24  Wis.  860 ;  Whiting  ley.  94  U.  S.  310  ;  post,  sec.  736,  and  cases 

V,  S.  &  F.  R.  Co.,  26  Wis.  167  ;  Allen  v.  cited  ;  Cooley    on   Taxation,    chap,   iv., 

Inhab.  of  Jay,  60  Me.  124;  Jenkins  v.  "  where  the  purposes  for  which  taxes  may 

Andover,  103  Mass.  94 ;  liowellr.  Boston,  be  laid"  are  enumerated,  and  illustrated 

111  Mass.  464  ;  Pray  r.  Northern  Liberties,  by  the  ac^udicated  cases. 
31  Pa.   St.   69  ;    Mayor  of  New  York,         »  Ante,  sees.  163,  167  ;  Rogers  r.  Bur- 

In  rt,  11  Johns.  (N.  Y.)  77  ;  Camden  v.  lington,  3  Wall.  664  ;  Marshall  Co.  Sup. 

Allen,  2  Dutch.  (N.  J. )  398  ;  Sharpless  v.  v.  Schenck,  6  Wall.  772,  779  ;  Olcott  v. 

Mayor  of  Phila.,  21  Pa.  St  147;  Hanson  v.  Fond  du  Lac  Sup.,  16  Wall.  678 ;  Burling^ 

Vernon,  27  Iowa,  47  ;  Cooley  Const.  Lim.,  ton  k  Mo.  River  B.  Co.  v.  Otoe  Co.;  16 

129,    176,    214  ;    Parkeisbuig  o.   Brown,  WaU.  667  ;  Citizens*  Sav.  &  Loan  Assoo. 

106  U.  S.  487  (manufifMJtories)  ;   City  of  r.  Topeka,  20  Wall.  666  ;  Pine  Grove  Tp^ 

Eofaula  v.  McNab,  67  Ala.  688.     Infra,  v.  Talcott,  19  WalL  666  (1873). 
aec  610.     Bonds  issued  under  a  statute  to 


A 


574  MUNiaPAL  CORPORATIONS.  §  509 

competency  of  such  legislation,  in  the  absence  of  special  constita- 
tioual  restraint^  And  therefore  the  l^slature  may  authorize  sub- 
scriptions by  municipalities  to  the  stock  of  railway  corporations,  or 
donations  to  them,  and  provide  for  the  payment  of  such  subscrip- 
tions or  donations  ^  by  the  issue  and  sale  of  the  n^otiable  bonds  of 
the  municipality.  But  a  statute  which  authorizes  the  issue  of  bonds 
to  be  paid  by  taxation  to  aid  certain  individuals  or  classes,  or  in  aid 
of  the  manufacturing  enterprise  of  individuals  or  private  corpora- 
tions, is  void,  this  being,  within  the  meaning  of  the  rule,  a  private, 
as  distinguished  from  a  pvblie  purpose,  although  in  a  remote  or 
collateral  way  the  local  public  might  be  benefited  thereby.*  The 
execution  of  the  powers  of  local  government  and  administration  or- 
dinarily conferred  upon  municipal  corporations,  such  as  improving 
highways  and  streets,  constructing  water-works,  gas-works,  markets, 
preserving  the  public  health,  and  the  like,  are  of  course  public  pur- 
poses ;  and  upon  legislative  authority  being  given,  negotiable  bonds 
may  be  issued  therefor.  What  will  constitute  sufficient  authority 
for  the  issue  of  such  bonds  will  be  considered  further  on. 

§  509.  DifTerent  Classes  of  Bonds  ;  Implied  and  Baqpress  Power  to 
issue ;  Recitals ;  Mode  of  Pleading.  —  Negotiable  securities  of  the 
kind  here  referred  to  have  been  issued  by  municipai  corporatiom 
proper  (generally  under  an  express  power  to  aid  railways,  or  for  gas- 
works, water-works,  or  specified  local  improvements,  but  sometimes 
under  an  implied  power)  ;  and  hy  counties^  usually  under  express 
power  (generally  to  aid  railways,  or  for  public  buildings,  bridges, 
or  improvements  ^)  ;  and  hy  organized  townships  which  are  parts  of 

1  Id  Pine  Grove  Township  v.  Talcott,  or  donations,  or  loans  of  credit  to  priTate 

19  WalL  666,   677,  Mr.  Jastice  Swayne  corporations.     Cleburne  p.  Gulf,  Colorado, 

says  that  such  legislation  has  been  sus-  &  S.  F.  By.,  66  Tex.  457 ;  ante,  sec  157. 
tained    in    nineteen    out  of  twenty-one         •  Authority  to  borrow  money  ••to  be 

States.      As  respects   legislative   power,  expended  in  developing  the  na/ttra/oilnia- 

donatums  and  sul»criptions  for  stock  stand  ta^es  of  a  city  for  manufacturing  pwrpotea," 

on  the  same  ground.     Town  cf  Queens-  does  not  warrant  the  issue  of  bonds  as  s 

bniy  V.  Culver,  19  Wall.  83  (1873).  donation  to  an  individual  to  aid  in  devel- 

If  it  be  allowable  to  judge  of  a  legal  oping  the  water  power  <^  the  city.    One 

principle  by  its  fruits,  the  dissenting  and  who  holds  such  bonds  with  notice  of  the 

minority  judges  on  this  question  will  find  facts  cannot  recover  npon  them.     Ottava 

much  to  confirm  the  conviction  that  their  v.  Carey,  108  U.  S.  110  ;  ante,  sec  161. 
views  were  sound.     But  it  is  useless  to         ^  In  several  of  the  States    power  is 

fight  that  battle  over  again  ;  it  has  been  given  to  municipalities  or  counties  to  issue 

fought  and  lost.      All  that  is  left  is  the  bonds  to  aid  works  of  "  internal  improwt' 

contemplation  and  contrast  of  what  might  ment.**    And  mider  this  generic  term,  the 

have  been  and  what  is.  question  has  arisen.  What  are  works  of 

^  Wood  V.  Oxford,  97  N.  C.  227.    The  internal   improvement  f       The    Supreme 

Constitution  of  Texas  prohibits  municipal  Court  of  Atabama,  in  defining  the  phrase 

corporations  from  making  appropriations  "internal  improvements,'*  sayi^ :  "Wheic 
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counties,  under  express  authority,  and  usually  as  a  means  of  aiding 
the  construction  of  railways ;  and  by  school  districts,  under  express 
power,  to  raise  money  to  erect  school-houses.  In  some  of  the  West- 
em  States,  counties  have  been  legislatively  made  the  agents  for 
the  inhabitants  of  non-incorporated  townships,  and  in  Missouri  for 
"strips  of  territory"  to  issue  bonds  in  the  name  of  the  county,  but 
to  be  paid  out  of  the  property  within  the  specified  township  or  des- 
ignated territorial  limits  or  strip  of  country.^  Reference  is  made  to 
this  subject  here  in  order  to  observe  that  where  the  bonds  or  securi- 
ties are  issued  under  *an  express  power,  the  legislative  act,  being  the 
only  source  of  the  authority,  measures  and  limits  the  power  it  con- 
fers,^ and  the  same  principle  applies  to  the  instruments  issued  under 

internal  improvements    nnder  State  an-  Co.  r.  Colfax  Connty,  4  Neb.  450  (1876); 

thority  are  spoken  of,  it  is  universally  a.  c.  8  Cent.  Law  Jour.  287 ;  infra,  sec. 

understood  that  works  within  the  State,  510,  and  note. 

by  which  the  public  are  supposed  to  be         In  Montana  it  is  held  that  the  legisla- 

benefited,  are  intended  ;  such  as  the  im-  ture  may  authorize  the  creation  of  county 

provements  of  highways  and  channels  of  indebtedness  for  public  roads.     Wilcox  v. 

travel  and  commerce."      Wetumpka  v.  Deer  Lodge  Co.,  2  Mont.  T.  574. 
Winter,  29  Ala.  660.  ^  Construction  of  the  Miaaouri  township 

The  legislature  of  Nebrtuka  passed  an  railway  aid  act  of  March  28,  1868,  and 

act  '*  That  any  county  or  city  in  the  State  the  rights  and  remedies  of  the  bondholder, 

of  Nebraska  is  hereby  authorized  to  issue  Jordan  v.  Cass  Co.,  8  Dillon  C.  C.  R.  185; 

bonds  to  aid  in  the  construction  of  any  Same  v.   Same,   Id,   245  ;   Washburn  v. 

railroad  or  other  work  of  internal  improve^  Cass  Co.,   Id,  251 ;  Harshman  v.    Bates 

ment,  to  an  amount  to  be  determined  by  County,  Id.  150 ;   92  U.  S.  569  (1875) ; 

the  county  commissioners  of  such  county,  s.  c.  8  Cent.  Law  Jour.  367,  referred  to  at 

or  the  city  council  of  such  city,  not  ex-  large,  infra.   Construction  of  Kansas  legis- 

ceeding  ten  per  cent  of  the  assessed  valua*  lation.    Thayer  v.  Montgomery  Co.,  8  Dil- 

tion  of  aU  taxable  property  in  said  county  Ion  C.  C.  R.  889,  and  note, 
or  city,  provided  the  county  commissioners         Precinct  bonds,  supra,  sec.  507,  note. 
or  city  council  shaU  first  submit  the  quea-         **  Thus  a  power  to  issue  bonds  of  $1000, 

tion  of  issuing  bonds  to  a  vote  of  the  legal  each  bearing  interest  at  six  per  cent,  wiU 

▼oters  of  said  county  or  city,  in  the  manner  not  authorize  the  issue  of  bonds  of  a  dif- 

provided  by  chapter  ix.  of  the  Revised  ferent  amount  and  at  a  greater  rate  of  in- 

Statutes  of  the  State  of  Nebraska  for  sub-  terest,  as  eight  per  cent.     Taxpayers  of 

mitting  to  the  people  of  a  county  the  Milan  v.  Tennessee  Central  R.  R.  Co.,  11 

question  of  borrowing  money."    Session  Lea,  829.      A  power  to  subscribe  to  the 

Laws  of  1869,  page  92.    Under  this  act,  stock  of  a  railroad  a  certain  sum  "payable 

a  county  and  a  precinct  issued  bonds  to  in  not  exceeding  four  years  by  annual 

build  a  bridge  across  the  Platte  River,  assessments,"  and  authorizing  the  issue  of 

and  on  an  appl^»tion  by  a  taxpayer  to  bonds  in  anticipation  of  the  collections, 

restrain   the    coUection  of  taxes    levied  held  not  to  warrant  the  issue  of  bonds 

to  pay  interest  on  such  bonds,  the  Su-  payable  in  ten  years.     Norton  v.  Dyers- 

preme  Court  of  Nebraska,  construing  the  buig,  127  U.  S.  160.     In  this  case  it  was 

above  act  in  the  light  of  the  legislation  of  contended  that  the  town  should  be  held 

the  State,  held  that  a  bridge  was  a  work  liable  as  upon  non -negotiable   bonds  or 

of  «  internal  improvement "  within  the  notes,  treating  the  issue  of  the  negotiable 

meaning  of  the  statute,  and  that  under  the  bonds  as  an  excess  of  authority  only,  and 

power  to  aid,  the  county  might  itself  con-  not  invalidating  the  loan  as  agreed  upon, 

struct  the  bridge.     Union  Pacific  Railroad  But  the  court  said  :  "  It  is  a  sufficient 
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statutory  authority  by  any  of  these  classes  of  corporations,  or  quasi 
corporations.  But  in  respect  to  all  these  corporations  and  quasi  cor- 
porations, except,  possibly,  municipal  or  chartered  corporations 
proper,  there  is,  we  suppose,  no  solid  ground  to  contend  that  they 
have  any  inherent  or  general  power  to  issue  commercial  securities, 
and  the  true  doctrine  is  that  they  can  only  do  so  by  virtue  of  ex- 
press legislative  authority,  which  miist  exist  in  fact  and  which  ought 
regularly  to  be  recited  in  the  bond.  And  in  respect  to  municipal 
or  chartered  corporations,  our  opinion,  as  shown  in  a  precedini; 
section,  is  that  they  also  have  no  such  inherenf  power,  and  no  power 
whatever  except  so  far  as  conferred  expressly  or  by  fair  implication. 
This  is  an  important  principle ;  and  it  results  therefrom  that  there  is 
no  presumption  in  favor  of  the  power  to  issue  such  securities,  espe- 
cially on  the  part  of  quasi  corporations ;  and  it  would  seem  to  follow 
that  if  the  bonds  of  municipal  or  public  corporations  contain  do 
recital  as  to  the  authority  for  their  issue  or  their  purpose,  there 
is  no  presumption  in  favor  of  their  validity,  and  it  devolves  on 
the  holder  to  aver  and  show  by  evidence  aliunde  that  the  bonds 
were  issued  for  some  purpose  authorized  by  statute.  And  hence, 
also,  as  a  matter  of  pleading,  the  authority  or  power  to  issue  the 
bonds  in  suit  ought  to  appear  on  the  face  of  the  declaration,  or 
by  some  recital  in  the  bonds  made  part  thereof ;  that  is,  it  should 
thus  appear  that  they  were  issued  for  some  purpose  authorized  by 
statute.^ 

answer  to  this  proposition  to  say  that  this  Afode  of  pleading  defences.     The  |dea  of 

suit  is  brought  solely  for  a  recovery  upon  the  general  issue  in  assumpsit  in  States 

the  bonds  and  coupons,  and  no  question  where  that  mode  of  pleading  is  yet  allowed, 

growing  out  of  the  liability  of  the  town  for  puts  in  issue  the  question  of  the  authority 

the  subscription  to  the  stock  can  be  in-  of  the  officers  to  issue  the  bonds  and  the 

quired  into  in  this  suit."  bona  fides  of  the  plaintiff,  but  presnmp- 

*  Thayer  v,  Montgomery  Co.,  8  Dillon  tively  the  plaintiff  is  a  holder  for  value 
C.  C.  R.  389,  and  note ;  Eennard  v,  Cass  before  maturity,  without  notice ;  the  con- 
County,  lb,  147 ;  Nashville  v.  Ray,  19  trary  must  be  shown  by  the  defendant 
Wall.  468.  Chambers  County  v.  Clews,  21  WalL  SI  7 

Mode  of  declaring  on  bonds  and  coupons.  (1874)  ;  Pendleton  County  v.    Amy,   18 

Kennard  v.  Cass  County,  8  Dillon  C.  C.  Wall  297.     Special  plea  eironeooaly  held 

R.  147,  and  cases  cited  in  note  on  p.  160  ;  bad  considered  as  amounting  to  the  gen- 

Thayer  v.  Montgomery  County,  supra.    A  eral  issue  ;  and  as  the  erroneous  ruling 

declaration  on  bonds  against  a  municipal  was  harmless,  the  judgment  was  not  w- 

corporation  having  no  general  authority  versed.     lb.    Answer  denying  that  jdain- 

to  issue  commercial  paper,  to  be  sufficient  tiff  is  the  oumer,  holder,  or  hearer  of  the 

on  demurrer,  must  show,  either  by  aver-  coupons  in  suit  good  on  general  demurrer, 

ment  or  in  the  copies  of  the  bonds  an-  Pendleton  County  r.  Amy,  13  WalL  297. 

nexed,  that  the  defendant  had  power  to  Proof  of  execution  of  bond  when  denied 

issue  them.     It  is  not  sufficient  to  allege  nnder  oath.    Under  the  legislation  of  Al- 

generally  that  it  had  full  power  and  au-  abama,  non  assumpsit  does  not  involve  the 

thority  to  execute  the  bonds.     Hopper  v.  factum  of  the  bonds.     Chambers  County 

Covington,  118  U.  8.  148.  v.  Clews,  21  Wall.  817  (1874).    Corpora- 
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§  510.  Bridges  as  Works  of  Internal  Improvement ;  Validity  of 
Bonds  issued  therefor.  —  In  many  States  negotiable  securities  have 
been  issued  under  statute  provisions  authorizing  the  making  of  inter' 

nal  improvements.     In  a  case  in  the  Supreme  Court  of  the  United 
States  ^  the  question  arose  as  to  whether  a  toll-bridge  was  a  work  of 

tion  may  plead    nil   debet   and  non  est  ^  Dodge  Co.  Comm'rs  v.  Chandler,  96 
/actum.      Grand  Chute  v.  Winegar,   16  U.  S.  205  (1877).     Works  of  inUmal  tm- 
Wall.   355   (1872).      Defence  of  non  est  provement   defined.       Fremont   Building 
factum  sustained.     Coler  v,  Cleburne,  131  Assoc,  v.  Sherwin,  6  Neb.  48  (1877);  Bur- 
U.  S.  162(1889).     Here  the  sUtute  pro-  lington  Tp.  v.  Beasley,   94   U.   S.   310; 
▼ided  for  the  issue  of  bonds  by  cities,  and  Guernsey  v.  Burlington  Tp.,  4  Dillon,  372 
directed  that  such  bonds  should  be  signed  (1877) ;  Lewis  r.  Shertnau  Co.  Comm'rs,  5 
by  the  mayor^  and  by  him  forwarded  to  the  Fed.  Hep.  269;  anttf  sec  509,  note.    In  the 
Comptroller  of  the  State  for  registration,  opinion  of  the  court  in  The  County  Com- 
and  a  city,  by  proper  ordinance,  authorized  m'rs  v.  Chandler,  supra,  it  is  said  :  "  In 
the  i&sue  of  bonds  for  water-works.    The  approaching  the  solution  of  these  ques- 
bonds  were  dated  Janurary  1,  1884.    The  tions,  the  first  inquiry  that  naturally  pre- 
term of  the  mayor  then  in  office  expired  sents  itself  is,  whether  a  toll-bridge,  like 
in  April  following,  and  he  was  succeeded  that  referred  to,  is  a  public  bridge,  and 
by  a  new  officer.     In  July,  1884,  the  com-  ?ience  a  work  of  internal   improvement. 
mon  council,  by  resolution,  requested  the  And  we  can  hardly  refrain  from  express- 
ex-mayor,  whose  name  had  been  engraved  ing  surprise  that   there  should   be  any 
on  the  coupons,  to  sign  the  bonds.     He  doubt  on  the  subject.      What  was   the 
did  so,  adding  the  word  "Mayor"  after  bridge  built  for,  if  not  fit  for  public  use? 
his  signature,  and  forwarded  the  bonds  to  Certainly  not    for  the  mere    purpose  of 
the  Comptroller,  who  duly  registered  them,  spanning  the  Platte  River  as  an  archi- 
In  an  action  upon  coupons  brought  by  a  tectural  ornament,   however  beuutiful  it 
bona  fide  holder  for  value,  the  Supreme  may  be  as  a  work  of  art ;  nor  for  the  pri- 
Court  of  the  United  States  held  that  as  the  vate  use  of  the  common  council  and  tlieir 
statute  provided  for  the  signing  and  for-  families  ;  nor  even  for  the  exclusive  use  of 
warding  of  the  bonds  by  the  mayor,  the  the  citizens  of  Fremont.     All  persons,  of 
mayor  at  the  time  of  signing  was  the  only  whatever  place,  condition,  or  quality,  are 
officer  having  power  to  sign  and  forward  entitled  to  use  it  as  a  public  thoroughfare 
them,  and  that  the  city  could  not  designate  for  crossing  the  river.    The  fact  that  they 
any  other  person   to   act  in  his    stead,  are  required  to  pay  toll  for  its  use  does  not 
'*  Bona  fide  purchasers  of  municipal  bonds  affect  the  question  in  the  slightest  degree, 
must,"  said  the  court,  *'  take  the  risk  of  Turnpikes  are  public  highways,  notwith- 
the  official  character  of  those  who  execute  standing  the  exaction  of  toll  for  passing 
them."    The  city  is  not  estopped  from  on  them.    Railroads  are  public  highways, 
defending  upon  the  facts,  and  these  facts  and  are  the  only  works  of  internal  improve- 
established  its  plea  of  no7te«l/ac/um.    This  ment  specially  named  in  the  Act;  yet  no 
case  is  controlled  by  the  principle  of  An-  one  can  travel  on  them  vrithout  paying 
thony  V.  County  of  Jasper,  101  U.  S.  693,  toll.    Railroads,  turnpikes,  bridges,  ferries, 
and  is  to  be  distinguished  from  Weyauwega  are  all  things  of  public  concern,  and  the 
V.  Ayling,  99  U.  S.  112,  and  is  held  to  be  right  to  erect  them  is  a  public  right.     If 
analogous  to  Amy  v,  Watertown,  No.  1,  it  be  conceded  to  a  private  individual 
130  U.  S.  301.  or  corporation,  it  is  conceded  as  a  public 
Bemedy  at  law,    A  corporation  cannot  franchise ;  and  the  right  to  take  toll  is 
be  relieved  against  its  bond  in  equity  if  granted  as  a  compensation  for  erecting  the 
the  ground  for  relief  shows  a  complete  de-  work,  and  relieving  the  public  treasury 
fence  or  an  adequate  remedy  at  law.    Grand  from  the  burden  thereot     Thoee  who  have 
Chute  V.  Winegar  (case  in  equity),  15  such  franchises  are  agents  of  the  public 
Wall.  373.  They  hare,  it  is  true,  a  private  intereet  in 

VOL.  I.  —  87 
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internal  improvement  for  which  bonds  might  under  the  statute  legally 
be  issued  to  aid  in  building.  The  court  held  that  **  all  bridges  in- 
tended and  used  as  thoroughfares  are  public  highways,  whether  sub- 
ject to  toll  or  not,  and  that  county  bonds  which  have  been  issued 
under  a  statute  authorizing  the  issue  of  such  bonds  in  aid  of-  an 
internal  improvement  are  valid  when  given  for  the  building  of  a 
bridge  which  is  a  thoroughfare,  though  tolls  are  charged  tliereon 
by  the  county.  Whether  the  county  has  the  right  to  demand  tolls 
over  a  bridge  which  is  a  thoroughfare  will  not  affect  the  validity  of 
county  bonds  issued  to  aid  in  the  construction  of  the  bridga" 

* 

I      §  511.   The  Law  of  XUdlroad  Aid  Bonds  ;  the  Law  on  this  Subject 
1  as  developed  in  the  Federal  Conrts.  —  Where  the  policy  of  burden- 
ing the  future  has  been  sanctioned  by  the  l^islature,  the  courts 
have  to  deal  with  the  legal  rights  of  the  municipality  on  the  one 
hand  and  with  those  of  the  holders  of  its  obligations  on  the  other 
'^  The  determination  of  their  legal  rights  involves  inquiries  as  com- 

the  tolls  ;  but  the  works  are  public  and  which  have  been  built  by  priyate  indirid- 

subject  to  public  regulation,  and  the  entire  uals,  and  which  have  been  sarrendend 

public  has  the  right  to  use  them.    These  or  dedicated  to  the  use  of  the  public' 

principles  are  so  elementary  in  the  com-  Chancellor  Kent  saya,   *The  privilege  of 

mon  law  that  we  can  hardly  open  our  books  making  a  road  or  establishing  a  ferry,  and 

without  seeing  them  recognized  or  illus-  taking  tolls  for  the  use  of  the  same,  is  a  fran- 

trated.     Of  course  there  may  be  private  chise,  and  the  public  have  an  interest  in 

bridges  as  there  may  be  private  ways,  and  the  same  ;  and  the  owners  of  the  franchise 

they  are  put  in  the  same  category  by  the  are  answerable  in  damages  if  they  should 

text-writers  ;  but  all  bridges  intended  and  refuse  to  transport  an  individual  without 

used  as  thoroughfares  are  public  highways,  any  reasonable  excuse,  upon  being  paid  or 

whether  subject  to  toll  or  not.     Regularly,  tendered  the  usual  rate  of  fare.'    In  the 

all  public  bridges  are  a  county  charge,  and  same  connection   he  enumerates  in  this 

the  county  is  bound  to  erect  and  maintain  class  of  franchises,  ferries,  bridges,  turn- 

them;  but  others  may  be  chai^ged  with  pikes,  and  railroads.     In  our  judgment  the 

this  duty,  and  a  toll  is  the  commonest  of  bridge  in  question  is  a  public  bridge  and  a 

means  for  obtaining  compensation  for  its  work  of  internal  improvement  within  the 

performance.     In  Angell  on  Highways  it  meaning  of  the  statute."     In  Dawsnn  Co. 

is  said  that  public  bridges  may  be  divided  v,  McNamar,  10  Neb.  276  (1S80)  ;  8.C. 

into  three  classes  :    *  First,   those  which  4  N.  W.  R.  991,  it  was  held  that  under 

belong  to  the  public,  as  State,  county,  or  the  statute  of  Nebraska  a  eourt-koy^  is  not 

township  bridges,  over  which  all  people  an  internal  improvement,  and  that  a  recital 

have  a  right  to  pass  without  or  with  pay-  in  the  bonds  that  they  were  issued  under 

ing  toll :  these  are  built  by  public  author-  authority  of  the  aforesaid   "  internal  im- 

ity  at  the  public  expense,  either  of  the  provement  acts'*  did  not  invalidate  the 

State  itself  or  of  a  district  or  portion  of  bonds,   inasmuch  as  there    was  implied 

the   State.     Secondly,  those  which  have  authority  found    elsewhere   in   the  Act, 

been  built  by  companies  (like  turnpike  whose  provisions  had  been  snbstantiallT 

and  railroad  companies),  or  at  the  expense  observed.    Steam  grist-mill  not  an  internal 

of  private  individuals,  over  which  all  per-  improvement       Sujnrtf   sec.    60S,    note, 

sons  have  a  right  to  pass  on  the  payment  Water-power  for  public  griti-fniU  is  such 

of  a  toll  fixed  by  law.    Thirdly,   those  a  work.     Swpra^  tec  60S»  note. 
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plicated  as  tbey  are  importaut  The  law  on  this  subject  is  sub- 
stantially the  growth  of  the  last  few  years.  The  decisions  in  the 
various  State  and  Federal  courts  are  very  numerous,  and  on  some 
points  conflicting.^     It  is  impossible,  were  it  even   desirable,  to 

^  Ante,  chap.  vL  sec.  158  et  seq.    Since  any  special  and  peculiar  provision  of  the 

,    the   decision   of   the  Supreme  Court  of  State  Constitution,  but  upon  general  prin- 

Michigan,  in   The    People   v.   Township  dples  of  law,  and  related  to  contracts,  the 

I  Board  of  Salem,  20  Mich.  452  ;  s.  c.  9  case  was  not  one  in  which  the  decision  of 

,  Am.  Law  Reg.   (n.  s.)  487,  before  men-  the   State  court  had   any  other   than  a 

tioned  (aiUe,  sec.  157),  the  question  arose  persuasive    force ;    and   it   reversed    the 

in  the  United  States  circuit  court   for  judgment  of  the  circuit  court,  and  held 

the  Western  district  of  Michigan,  in  an  that  the  bonds  could  be  enforced. 

action  on  municipal  railway  aid  bonds.  Rights  in  respect  of  negotiable  bonds, 

/  whether  the  Federal  court  was  oonclttdcd  accruing  under  a  construction  given  by 

(      by  the  judgment  of  the  Supreme  Court  the  highest  court  of  the  State  will  not  be 

of   the  State,   and  if   not,   whether  the  affected  in  the  Federal  court  by  a  subse- 

S    holder  of  bonds  issued  in  full  compliance  quent  change  of  decisions  in  the  Statu 

with  the  statute  could  recover  thereon,  court.    Anderson  v.  Santa  Anna,  116  U.  S. 

Emmons,  Circuit  Judge,  in  an  elaborate  856    (1886).     In   suits   upon   negotiable 

opinion,  holds,  as  to  bonds  issued  before  bonds  issued  before  any  construction  of 

the  decision  of  the  Supreme  Court  of  the  the   State  laws  by  the  State   Supreme 

State,  that  the  Federal  courts  are  not  con-  Court,    the   subsequent   construction    of 

eluded  thereby,  and  that  the  constitution-  those  laws  by  such  court  is  not  conclusive 

al  power  of  the  legislature  to  authorize  on  the  Federal  courts.    Anderson  v.  Santa 

,  their  issue,  in  the  absence  of  special  lim-  Anna,  supra.    A  constitutional  provision 

'   V  itations,  must  be  regarded  as  settled,  at  requiring  that  two-thirds  of  the  qualified 

}  least  as  respects  the  Federal  tribunals,  voters  shall  assent  requires  only  two-thirds 

The  opinion  displays  great  research  and  of  those  actually  voting  at  the  election. 

learning,  and  will  be  found  reported  un-  Carroll  County  v.  Smith,  111  U.  S.  556 ; 

^    der  the  name  of  Talcott  v.  Township  of  following  St.  Joseph  Township  v,  Rogers, 

"' :   Pine  Grove,  vol.  i.  Bench  and  Bar  (x.  s.),  16  Wall.  644;  County  ol  Cass  ».  John- 

^50  (1872).    The  Supreme  Court  of  Mich-  ston,  95  U.  S.  360  {ante,  sec.  44,  note) ; 

igan  adheres  to  its  opinion  on  this  sub-  disregarding  Hawkins  v,  Carroll  County, 

f  f^t  in  the  later  case  of  The  People  v.  50  Miss.  735,  the  bondholders'  rights  hav- 
>/ Dtate  Treasurer,  23  Mich.  499.  The  ing  been  acquired  before  such  decision  was 
course  of  reasoning  of  Emmons,  J.,  in  this  made.  Post,  sees.  515,  517,  and  cases, cited. 
case  is  coincident  with  that  of  the  Su-  In  Gilchrist  v.  Little  Rock,  1  Dillon  C. 
preme  Court  of  the  United  States  in  the  C.  R.  261,  and  in  Banlett  v.  Leavenworth, 
case  of  Olcott  v.  Fond  du  Lac  Sup.,  16  lb.  268,  the  circuit  court  of  the  United 
Wall.  678  (1872).  In  the  case  just  men-  States  for  the  eighth  circuit,  prior  to  any 
tioned  the  circuit  court  of  the  United  decisions  of  the  Supreme  Courts  of  the 
States,  sitting  in  Wisconsin,  decided  that  States  of  Arkansas  and  Kansas  as  to  the 
since  the  Supreme  Court  of  that  State  constitutional  validity  of  municipal  rail- 
had  held  a  certain  act  under  which  the  way  aid  bonds,  declined  to  pronounce 
bonds  in  question  were  issued  to  be  un-  such  bonds  in  the  hands  of  bona  fide  hoM- 
oonstitutional,  and  had  never  holden  oth-  ers  to  be  void  for  the  want  of  authority 
erwise,  that  this  construction,  though  in  the  State  legislature  to  authorize  their 
given  after  the  bonds  were  issued,  was  issue,  ffistori/  of  the  toelUknoxpn  Iowa 
binding  upon  or  should  be  followed  by  the  municipal  bond  cases.  King  r.  Wilson, 
Federal  courts.  But  the  Supreme  Court  1  Dillon  C.  C.  R.  656.  The  word  "aid" 
of  the  United  States  was  of  the  opinion  as  used  in  the  statute  of  Nebraska  in- 
that,  inasmuch  as  the  decision  of  the  eludes  the  power  to  make  "  donations "  to 
State  Supreme  Court  was  not  based  upon  railroads.    State  v.  Babcock,  19  Neb.  230. 
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25,  1870 ; '  and  for  the  payment  of  the  said  sum  of  money  and 
accruing  interest  thereon,  in  manner  aforesaid,  wpon,  the  performance 
of  the  said  condition,  the  faith  of  the  aforesaid  Humboldt  Township, 

as  also  its  property,  revenue,  and  resources,  is  pledged ; "  the  coui*t 

holding  that  the  construction  of  the  road  through  the  township 
was  not  a  condition  upon  which  payment  was  to  be  made.^ 

1  Humboldt  Township  v.  Long,  92  in  blank  as  to  date.  Jackson  Co.  Sup.  v, 
U.  S.  644  (1875) ;  8  C^nt.  Law  Jour.  494.  Brush,  77  111.  59  (1875). 
Infra,  sec.  513,  and  note.  In  giving  its  Fovfer  to  sub^UtUeotlieT  bonds,  Lynde 
judgment,  in  the  case  above  cited,  the  v.  Winnebago  County,  16  Wall.  6;  McKee 
court  says  :  **  Relying  upon  this  clause  v.  Vernon,  3  Dillon  C.  C.  R.  210. 
of  the  certificate,  the  township  contends  Coupons;  Form  of  Instrument,  — Ma- 
that  the  construction  of  the  railroad  ker  suable  thereon  in  assumpsit,  where 
through  the  township  was  a  condition  the  bonds  are  made  by  the  defendant  cor- 
upon  which  the  payment  was  agreed  to  poration  and  refer  to  the  coupon,  though 
be  made.  We  thiuk,  however,  this  is  not  the  latter,  sigued  by  the  agents  of  the  cor- 
the  true  construction  of  the  contract,  poration,  is  in  the  form  of  an  order  or 
The  construction  of  the  road  as  well  as  check  on  a  bank  named  therein.  Town 
the  subscription  for  stock  was  mentioned  of  Queensbury  v.  Culver,  19  Wall.  83 
in  the  recital  as  the  reasons  why  the  town-  (1873).  Cases  as  to  the  form  of  coupons, 
ship  entered  into  the  contract,  not  as  con-  see  Daniel  on  Neg.  Instr.,  sees.  1492- 
ditions  upon  which  its  performance  was  1496.  May  be  made  payable  beyond  lim- 
made  to  depend.  It  was  for  the  purpose  its  of  (he  State,  unless  specially  restrained 
of  subscribing,  and  to  aid  in  the  construe-  by  statute.  Lynde  v,  Winnebago  County, 
tion  of  the  road,  that  the  bond  was  given.  16  Wall.  6.  Coupons  when  severed  from 
The  words  '  upon  the  performance  of  the  the  bonds  are  independent  claims  and  may 
laid  condition '  cannot,  then,  refer  to  any-  be  sued  on  as  such.  Knox  Co.  Comm'rs 
thing  mentioned  in  the  recital,  for  there  v.  Aspinwall,  21  How.  539,  546.  Supra, 
is  no  condition  there.  A  much  more  sec.  486,  note.  Limitations  of  actions  on. 
reasonable  construction  is,  that  they  refer  Clark  v,  Iowa  City,  20  Wall.  583  /  supra, 
to  a  former  part  of  the  bond,  where  the  sec.  486,  note.  When  payable  to  bearer 
annual  interest  is  stipulated  to  be  payable  or  order  are  negotiable  instruments.  lb,; 
at  a  banker's,  'on  the  presentation  and  Aurora  City  v.  West,  7  Wall.  82;  Gel- 
surrender  of  the  respective  interest  con-  pecke  v.  Dubuque,  1  Wall.  175.  Instance 
pons.'  Such  presentation  and  surrender  where  form  of  coupon  was  held  not  to  give 
is  the  only  condition  mentioned  in  the  it  a  negotiable  character.  Myers  t;.  York, 
instrument.  But  that  stipulation  pre-  &c.  R.  R.  Co.  43  Me.  282;  but  quatre,  and 
sents  no  such  contingency  as  destroys  the  see  Woods  v,  Lawrence  County,  1  Black, 
negotiability  of   the  instrument.     It  is  886. 

what  is  always  implied  in  every  promis-  How  signed,  — The  coupons,  where  the 
sory  note  or  bill  of  exchange,  that  it  is  to  bonds  are  properly  signed  and  sealed,  may 
be  presented,  and  surrendered  when  paid,  be  signed  by  a  printed  foe-simile  of  the 
As  well  might  it  be  said  that  a  note  pay-  maker's  autograph,  adopted  for  the  pur- 
able  on  demand  is  payable  upon  a  contin-  pose,  although  there  is  no  statute  author- 
gency,  and  therefore  non-negotiable,  as  to  izing  it.  Pennington  v.  Baehr,  48  Cal. 
SiSam  that  one  payable  on  its  presentation  565  ;  8.  o.  2  Cent.  Law  Jour.  92  ;  see 
and  surrender  is,  for  that  reason,  destitute  McKee  v.  Vernon  Co.,  3  Dillon  C.  C. 
of  negotiability."  See  also,  Hotchkiss  r.  R.  210  ;  Lynde  v.  County,  16  Wall.  6  ; 
Kat.  Banks,  21  WalL  354  (1874).  As  to  State  v.  Terrebonne  Parish  Police  Jury 
form  of  bondSf  seal,  place  of  payment  and  30  La.  An.  287  ;  Neeley  v.  Yorkville,  10 
delivery,  see  cases  cited  Daniel  on  Neg.  S.  C.  141.  Mistakes  corrected  in  equity. 
Instr.,  sees.  1492-1499.    Cannot  be  issued  Where  a  town  voted  to  issue  railway  aid 
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securities  before  their  maturity  may  recover  against  the  maker  the 
full  amount  of  them,  though  he  may  have  paid  for  them  less  than 
their  par  value.^ 

§  514.  lAm  Pendens  not  applioabfe.  —  Another  doctrine  estab- 
lished in  reference  to  such  securities  is  that  the  principle  of  lis 
pendens  is  not  applicable  thereto.  There  may  be  actions  pend- 
ing regarding  the  bonds,  but  this  will  not  affect  the  purchaser  with 
constructive  notice.  It  is  a  general  rule  that  all  persons  dealing 
with  real  property  are  bound  to  take  notice  of  a  suit  pending  witli 
regard  to  the  title  thereof,  and  will,  at  their  peril,  purchase  the 
the  same  from  any  of  the  parties  to  the  suit.  But  this  rule  does 
not  apply  to  negotiable  securities  purchased  before  maturity.^ 

§  515.  Course  of  DeciBion  in  the  Supreme  Conrt  of  the  United 
States.  —  In  municipal  bond  cases  the  Supreme  Court  of*  the 
United  States  does  not  hold  itself  concluded  by  decisions  of  the 
State  courts  made  after  the  bonds  have  been  negotiated,  unless 
possibly  where  the  question  is  one  exclusively  depending  upon  the 
construction  of  local  and  peculiar  provisions  of  the  State  Consti- 
tution or  enactments.^    It  has  rejected,  when  necessary  to  protect 

(1877) ;  Goodman  v.   Simonds,  20  How.  Sav.  Bank,  97  H.  S.  110;  Orleans  v.  Piatt, 

343;  Murray  V.  Lardner,  2  Wall.  110;  Nat  99  U.  S.  676  ;  Cass  Co.  v.  Gillette,  100 

Bank  of  N.  A.  v.  Kirby,  108  Mass.  497.  IT.  S.  685.    The  pendency  of  a  suit  nslating 

^  Cromwell  v.  Sac  Co.,   96  U.  S.  51  to  the  validity  of  negotiable  paper  not  yet 

(1877) ;  Lay  v.  Wissman,  86  Iowa,  805  ;  due  is  not  constructive  notice  to  subse- 

Nat«  Bank  of  Mich.  v.  Green,  88  Iowa,  140  ;  quent  holders  thereof  before  maturity;  ami 

Park  Bank  v.   Watson,  42  N.  Y.  490  ;  thb  rule  cannot  be  changed  by  State  laws 

Fowler   v.   Strickland,   107    Mass.    552  ;  or  decisions,  so  as  to  affect  the  rights  of 

Stoddard  v,  Kimball,  6  Cush.  (Mass.)  469  ;  persons  outside  the  State.     Enfield  v.  Jor- 

Allairev.  Hartshome,  IZab.  (21N.  J.  L.)  dan,    119    U.    S.    680   (1886).     Scotland 

665  ;  Williams  r.  Smith,  2  Hill  (N.  Y.),  County  v.   Hill,  182  U.  S.  107  (1889). 

801 ;  Chicopee  Bank  v.  Chapin,  8  Met.  Although  it  is  held  by  the  Supreme  Court 

(Mass.)  40.    As  to  power  of  a  city  or  muni-  of  Illinois  that  a  municipal  corporation 

cipality  to  sell,  or  to  agree  to  sell,  or  dis-  cannot  lawfully  make  its  obligations  paya- 

pose  of  its  bonds  or  obligations  for  less  ble  at  any  other  place  than  the  office  of  the 

than  their  par  value.    Memphis  v.  Brown,  treasurer  {anUf  sec.  506,  note),  yet  if  thus 

20  WalL  289   (1873)  ;   Shirk  v.   Pulaski  made  payable,  it  does  not  affect  the  valid - 

County,  4  Dillon,  209  (1877)  ;  Mayor  of  ity  of  the  bond,  or  charge  the  bona  fide 

Nashville  v,  Ray,  19  Wall.  468  (1873).  holder  with  notice  of  judicial  proceedings 

'  Leitch  to.  Wells,  48  N.  Y.  586  ;  Stone  between  a  previous  holder  and  a  municipal- 

V.    Elliott,   11  Ohio  St.  252  ;    Kieffer  v.  ity  so  as  to  work  an  estoppel.     Enfield  v. 

Ehler,  18  Pa.  St.  888 ;   Durant  v.  Iowa  Jordan,  supra, 

Co.,  1  Woolw.  69  ;  Winston  v.  Westfeldt,         •  Gelpcke  r.   Dubuque,  1  Wall.    175 

22  Ala.  760  ;   Olcott  v.   Snpervisora,   16  (1865)  ;    Havemeyer  v.    Iowa  County,  3 

Wall.  678  ;   National  Bank  r.  Texas,  20  Wall.  294 ;  Thompson  v,  Leo  County,  lb. 

Wall.    72  ;    Minns  v.  West.  38  Oa.  18  ;  827  ;  Lee  County  r.  Rogers,  7  Wall.  181. 

Warren  r.  Marcy,  97  U.  S.  96  ;  Warren  v.  See  particularly  on  this  point,  Olnott  v. 

Post,  97  U.  S.  110 ;  Warren  v.  Portsmouth  Fond  du  Lac  Sup.,  16  Wall.  678  (1872) ; 
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the  bona  fidt  holders  of  such  securities,  naiTow  and  rigid  construc- 
tions of  statutes  and  charters  authorizing  the  creation  of  such  debts.^ 

Batz  V.  MuscatiDo,  8  Wall.  576,  explained;  the  compaDV,  — a  doctrine  denied  in  this 
Carroll   Co.    Sup.   v.    United   States,    18  court,  in  the  Supreme  Ck>art  of  Pennifjl- 
Wall.  71;   Chicago  v,  Sheldon,  9  WalL  vaoia,  and  even  in  the  Court  of  Appeals  of 
50;  Pine  Grove  Tp.  ».  Talcott,  19  Wall.  New  York.    People  v.  Mead,  24  N.  Y.  124; 
666 ;    Ehnwood  r.  Marcy,  92  U.  S.  289  The  Town  of  Venice  v.    Breed,  65  ^arb. 
(1875)  ;    Anderson   v,    Santa  Anna,    116  697.     They   assert,    also,    that   where  an 
U.  S.  856  ;  Claihome  County  r.  Brooks,  authority  is  given  to  an  ofBcer  to  execute 
111  U.  S.  400  ;  Taylor  r.  Ypsilanti,  105  and  issue  bonds  (on  the  assent  of  two* 
U.  S.  60,  following  Douglass  r.  County  of  thirds  of  the  voters  of  a  town,  the  anent 
Pike,  101  U.  S.  677,  where  Chief  Justice  to  be  obtained  by  the  officer,  and  filed  in 
fFaito  said,  "  The  rights  of  the  parties  are  a  public  office,  with  an  affidavit  verifying 
to  be  determined  according  to  the  law  as  the   assent),   the  verification  amounts  to 
it  was  judicially  construed  to  be  %Dhen  the  nothing,  subserves  no  purpose,  and  that 
bonds  in  question  were  put  on  the  market  a  hona  fidt  holder  of  the  bonds  is  bonnd  to 
as  commercial  paper."     New   Buffalo  v,  prove  that  the  requisite  number  of  voten 
Cambria  Iron  Co.,  105  U.  S.  73 ;    Balls  did  actually  assent    They  assert  this  as 
County  V.  Douglass,  105  U.  S.  728;  Foote  a  general  proposition.     They  do  not  as- 
0.  Johnson  Co.,  6  Dill.  208  (1878) ;  Cass  sert  that  the  statute  so  declares,  or  that 
Co.  V,  Johnson,  95  U.  S.  860  ;  Cutler  v,  such  is  even  its  implied  requisition.   Thert 
Board,  &c.,  56  Miss.  115  ;  Vicksburg  v.  is,  therefore,  before  us  no  such  case  of  the 
Lombard,  51  Miss.  126  ;  aiilt^  sec.  511  ;  construction  of  a  State  statute  by  State 
TpQ$t^   sec    617  ;    Kenosha  v.  Lamson,   9  courts  as  requires  ub  to  yield  our  own  con- 
Wall.  477 ;  Campbell  o.  Kenosha,  6  Wall,  victions  of  the  right,  and  blindly  follow 
194  (1866).     Read  last  two  cases  in  con-  the  lead  of  others,  eminent  as  we  freely 
nection  with  Foster  v.  Kenosha,  12  Wis.  concede  they  are."    Infra^  sec.  517. 
616,  which,  in  effect,  is  overruled  or  dis-         Where  a   railroad   company    procured 
regarded.     See  on  this  point  Steines  v.  negotiable  bonds  to  be  issued  by  a  town 
Franklin  County,  48  Mo.  167  ;  Columbia  under  a  statute,  which  was  afterwards  de- 
County  V.  King,  13  Fla.  451.  clared  unconstitutional,  and  the  railroad 
In  speaking  of  the /orceo/^iSto^couW  sold  and  transferred  them  to  citizens  of 
dea'awns  in  the  Federal  courts  in  this  class  another  State,  who,  in  an  action  in  the 
of  cases,  Mr.  Justice  Strong,  in  Venice  v.  Federal  court,  fixed  the  liability  of  the 
Murdock,  92  U.  S.  494  (1875),  holds  this  town   for  the  whole   issue,   it  was  held 
language  :    "  It  is  argued,  however,  that  that  the  town  had  a  good  cause  of  action 
the  New  York  decisions  (Starin  v.  Genoa ;  against   the    railroad    company    for   the 
Oould  V.  Sterling,  23  N.  Y.  439,  456)  are  amount  of  the  bonds  and  interest,  on  the 
judicial  constructions  of  a  statute  of  that  ground  that  its  act  in  procuring  and  nego- 
State,  and,  therefore,  that  they  furnish  a  tiating  the  bonds  was  without  authority  of 
rule  by  which  we  must  be  guided.     The  law  and  wrongful.     Town  of  Plainview  ». 
argument  would  have  force  if  the  decisions,  Winona  &  St.  Peter  K  R.  Co.,  36  MisD. 
in  fact,  presented  a  clear  case  of  statutory  606.     The  soundness  of  this  conclusion  is, 
construction.     But  they  do  not     They  perhaps,  not  so  obvious  as  to  prevent  re- 
are  not  attempts  at  interpretation.     They  agitation  of  the  question.     In  State  r. 
would  apply  as  well  to  the  execution  of  HoUaday,  72  Mo.  499,  it  was  held  that 
powers  or  authorities  granted  by  private  where  a  State  court  had  declared  oertain 
persons  as  they  do  to  the  issue  of  bonds  bonds  issued  in  aid  of  a  railroad  void  aid 
under  the  statute  of  April  16, 1852.    They  the  courts  of  the  United  States  afterwards 
assert  general  principles,  to  wit,  that  per-  held  them  valid,  the  State  court  cannot 
sons  empowered  to  borrow  money  and  give  deem  them  such  absolute  nullities  as  not 
bonds  therefor,  for  the  purpose  of  paying  to  be  the  subject  of  compromise, 
it  to  an  improvement  company,  are  not         ^  Gelpcke  v.  Dnbuquo,  nupra ;  Meyer 
authorized  to  deliver  the  bonds  directly  to  v,  Muscatine  (charter  authorizing  bamm^ 
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Against  such  holders  it  has  given  no  favor  to  defences  based  upon 
mere  irregularities  in  the  issue  of  the  bonds  or  upon  non-compliauce 
with  preliminary  requirements,  not  going  to  the  question  of 
power  to  issue  them.^  It  has  held  that  the  circuit  courts  of 
the  United  States  were  clothed  with  full  authority,  by  mandamus 
or  otherwise,  to  enforce  the  collection  of  judgments  rendered 
therein  on  such  bonds,  and  that  this  authority  could  not  be  in- 
terfered with  to  the  injury  of  the  creditor,  either  by  the  legislature 
or  the  judiciary  of  the  States.^  It  has  upheld  and  protected  the 
rights  of  such  creditors  with  a  firm  hand,  disregarding,  at  times, 
it  would  seem,  or  holding  to  be  inapplicable,  principles  which  it 
applied  in  other  cases,  and  asserting  the  jurisdiction  and  authority 
of  the  Federal  courts  with  such  striking  energy  and  vigor  as  appar- 
ently, but  perhaps  not  actually,  to  trench  upon  the  lawful  rights  of 
the  States  and  the  acknowledged  powers  of  the  State  tribunals. 
Upon  the  whole,  however,  there  is  Uttle  doubt  that  its  course  hoa 
had  the  approval  of  the  profession  in  general  and  of  the  public,  and 
the  result  ought  to  teach  municipalities  the  lesson  that  if,  having 
the  power  conferred  upon  them,  they  issue  negotiable  securities, 
they  cannot  escape  payment  if  these  find  their  way  into  the  hands 
of  innocent  purchasers.  Unfortunately,  as  will  presently  appear, 
the  decisions  upon  this  important  subject  in  the  Supreme  Court  of 
the  nation  and  those  in  some  of  the  State  courts  are  not  in  all 
respects  harmonious.^ 

ing  of  money),  1  Wall.  384  ;  Rogers  ».  potoer  to  aid  railways  are  considered  in  a 
Burlington,  8  Wall.  654  ;  Van  Hostnip  previous  chapter.  Distinction  between 
V.  Madison  City,  1  Wall.  291 ;  Seybert  i*.  manicipal  "  donation  "  to  a  railroad  com- 
Pittsbuig,  lb,  272.  If  the  Supreme  Court  pany  and  a  municipal  "  subscription  "  to 
cannot  be  said  to  have  adopted  liberal  con-  its  stock.  Hamilton  County  v.  State,  115 
structions  of  statutes  authorizing  the  issue  Ind.  64  (1888);  s.  c.  22  Eng.  &  Am.  Corp. 
of  bonds,  it  may  be  indisputably  affirmed  Cases,  108,  and  note;  15  West.  Rep.  329. 
that  it  has,  in  such  cases,  held  the  munici-  Reference  to  decisions  construing  State 
pality  firmly  to  the  practical  construction  statutes  authorizing  municipal  aid  to  rail- 
it  had  put  upon  the  enabling  acts.  ways,  as  to  requisites  of  petitions,  notice, 

*  Knox  County  v.  Aspinwall,  21  How.  regularity,  and  sufficiency  of  elections,  see 
539  ;  Moran  v.  Comm'rs,  2  Black,  722  ;  22  Eng.  &  Am.  Corp.  Cases,  19,  note,  47, 
Bissell  9.  Jeffersonville,  24  How.  287;  note,  54,  note,  71,  note.  The  United 
Marsh  v.  Fulton  County,  10  Wall.  676  States  Circuit  Court  for  the  Northern  Dis- 
(1870) ;  Louisiana  v.  Wood,  102  U.  S.  trict  of  Ohio,  before  Jackaon,  J.,  in  the 
894.  case  of  Fellows  v.  Walker,   Auditor,  39 

*  Von  Hoffman  v.  Qnincy,  4  Wall.  535 ;  Fed.  Rep.  651,  refused  to  enjoin  the  issue 
Galena  v.  Amy,  5  Wall.  705  ;  Riggs  v.  of  municipal  bonds  under  an  act  author- 
Johnson  County,  6  Wall.  166  ;  Butz  v.  izing  the  issue  of  such  bonds  by  the  city 
Muscatine,  8  Wall.  575.  See,  also,  poH,  of  Toledo  to  secure  natural  gas  for  public 
chap.  zx.  on  Mandamus,  and  cases  there  and  private  use.  The  court  considered 
cited.  the  object  authorized  by  the  act  to  be  a 

*  The  general  questions  relating  to  the  public,  as  distinguished  from  a  private. 
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§  516  (416  a).  Same  subject.  —  Under  the  line  of  decision  in 
the  several  States  heretofore  adverted  to,  sustaining  the  constitntion- 
ality  of  municipal  railway  aid  l>onds,^  millions  upon  millions  of  these 
securities  have  been  issued  by  townships,  counties,  and  cities  in 
the  different  States,  and  sooner  or  later  their  issue  has  been  often 
followed  by  attempts  to  escape  payment  The  misrepresentations 
which  have  oftentimes  induced  the  issue  of  the  bonds,  and  the 
disappointment  arising  from  the  over-estimated  benefits  of  the  rail- 
roads to  the  localities  which  aided  their  construction,  make  the 
attempts  to  avoid  payment  of  the  bonds  not  unnatural,  and  more 
excusable  than  they  would  otherwise  be.  The  judicial  history  of 
these  attempts  is  found  in  the  law  reports  of  the  different  States 
and  in  those  of  the  Federal  tribunals ;  and  a  comparison  of  their 
judgments  show^s  such  a  diversity  of  opinion  upon  some  important 
questions  connected  .with  such  securities  as  to  render  it  most  ex- 
pedient to  refer  separately  to  the  decisions  of  the  two  classes  of 
courts.  It  is  particularly  material  to  notice  with  some  fulness 
and  care  the  opinions  of  the  Supreme  Court  of  the  United  States, 
since,  for  the  reasons  above  mentioned,  the  course  of  this  tribunal 
and  of  the  State  tribunals  has  been  such  as  to  draw  to  the  Federal 
courts  in  most  of  the  States  nearly  all  of  the  litigation  arising 
from  this  source.  Wherein  the  State  courts  and  the  Federal  courts 
differ,  and  wherein  they  agree,  will  best  appear  by  referring  to 
some  of  the  principal  adjudications. 


§  517  (416  b).  Iowa  Muncipal  Bond  Cases.  —  In  the  well-known 
Iowa  municipal  railway  aid  bond  cases^  the  bonds  were  issued  after 
the  State  Supreme  Court  had  affirmed  the  constitutional  power  of 
the  legislature  to  authorize  their  issue,  and  before  the  same  court 
had  reversed  its  holding  in  this  respect ;  and  in  these  cases  the  Su- 
preme Court  of  the  United  States  held  it  was  at  liberty  to  take,  and 


object,  and  that  no  sufficient  case  of  clear 
and  irreparable  injury  was  shown  to  justi- 
fy the  enjoining  of  the  issue  of  the  bonds. 
ArUe,  chap.  vi.  sec.  153  et  seq. 

^  Ante,  sec.  153  ^  seq. 

2  Gelpcke  v,  Dubuque,  1  Wall.  176 
(1865);  Thomson  v,  Lee  County,  3  Wall 
327  (1865)  ;  Havemeyer  r.  Iowa  County, 
lb.  294  ;  Rogers  v.  Burlington,  lb.  654 
(1865);  Mitchell  r.  Burlington,  4  Wall. 
270;  ante,  sec.  516;  Lee  County  v.  Rogers, 
7  Wall  181  (1868);  Butz  v.  MuscAtine,  8 
Wall.  575.  King  v.  Wilson,  1  Dillon  C.  C. 
555  (1871),  gives  a  review  of  the  decisions 


of  the  State  and  Federal  courts  upon  the 
subject  of  municipal  railway  aid  bonds  in 
Iowa.  That  obligations  of  contracts  can- 
not be  impaired  by  subsequent  decisuy»s, 
see,  also,  Chicago  v.  Sheldon,  9  Wall.  50 ; 
City  w.  Lamson,  B,  477  (1869) ;  County  of 
Randolph  v.  Post,  93  U.  S.  502  ;  Am.  L 
Ins.  O).  V.  Bruce,  105  U.  S.  328  ;  Ptna  v. 
Bowler,  107  U.  S.  529  ;  Oregon  r.  Jen- 
nings, 119  U.  S.  74  ;  Concord  v.  Robin- 
son,  121  U.  S.  165.  The  five  cases  last 
cited,  distinguished  in  German  Sar.  Bank 
V.  Franklin  Co.,  128  tJ.  S.  526  (1888); 
Parmlee  p.  Chicago,  60  III  267  (1871)- 
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it  did  take,  the  view  which  obtained  in  the  highest  judicial  tribunal 
of  the  State  at  the  time  the  bonds  were  issued ;  and  hence  it  ad- 
judged that  the  bonds  were  binding  upon  and  enforceable  against  the 
municipalities  and  counties,  although  the  Supreme  Court  of  the  State 
was  at  the  same  time  holding  that,  under  the  Constitution  and  laws 
of  Iowa,  the  bonds  were  utterly  void.  Subsequently  the  Supreme 
Court  of  the  United  States  went  further,  and  held  that  such  bonds 
in  the  hands  of  innocent  holders  are  valid,  although  the  State  Su- 
preme Court  had  held  otherwise,  the  latter  basing  its  judgment, 
however,  upon  the  general  principles  of  the  law,  and  not  upon  any 
special  and  peculiar  provision  of  the  Constitution  of  the  State.^  It 
seems  to  be  the  doctrine  of  the  United  States  Supreme  Court  upon 
this  subject,  that  it  is  not  concluded  by  the  decisions  of  the  State 
courts  in  any  case  where  they  are  first  made  after  the  bonds  are  issued 
and  have  been  sold  in  the  markets ;  and  such  is  undoubtedly  its 
doctrine  in  all  cases  relating  to  this  class  of  securities,  where  the 
questions  involved  do  not  turn  upon  the  construction  of  peculiar 
provisions  of  the  State  Constitution  and  laws.^  It  has  not  decided 
that  it  would  hold  valid  bonds  issued  after  the  Supreme  Court  of  the 
State  had  held  them  to  be  invalid,  and  it  would  not  probably  so  hold, 
since  such  a  doctrine  is  not  necessary  to  protect  the  innocent  owners 
of  such  securities,  and  would  involve  the  consequence  of  the  Federal 
courts  setting  up  a  policy  in  a  State  contrary  to  its  Constitution  and 
laws  as  expounded  by  its  authorized  and  rightful  tribunals.^ 


1  Olcott  V,  Fond  du  Lac  Sup.,  16  WalL 
078  (1872) ;  anUf  sec.  511,  note. 

^  Ante,  sec.  515,  and  note. 

«  King  V.  WUson,  1  DiUon  C.  C.  R. 
555  (1871) ;  Commercial  Bank  v,  lola,  2 
DiUon  C.  C.  R.  853  (1873).  See,  how- 
ever, on  this  subject,  Butz  v.  Muscatine, 
8  WalL  575  (1869) ;  Olcott  v.  Fond  du 
Lac  Sup.,  16  Wall.  578. 

Since  the  text  was  written  the  Supreme 
Court  of  the  United  States  has  distinctly 
decided,  in  accordance  with  the  prediction 
therein,  that  as  to  bonds  issued  after  a 
construction  of  the  State  statute  by  the 
Supreme  Court  of  the  State,  such  construc- 
tion is  authoritatiTc  and  binding  upon  the 
Federal  courts.  This  subject  is  fully  ex- 
amined and  discussed  in  German  Sav.  Bank 
V,  Franklin  County  (111.),  128  U.  S.  526, 
538  (1888).  In  this  case  bonds  were  is- 
sued after  the  Supreme  Court  of  Illinois 
had  construed  the  act  under  which  they 
were  issued.  Referring  to  this,  Mr.  Justice 
Blateh/ord,  giving  the  opinion  of  the  Su- 


preme Court,  says  :  "This  interpretation 
[of  the  Supreme  Court  of  Illinois]  accom- 
panied all  bonds  subsequently  issued  into 
the  hands  of  whoever  took  them,  whether 
a  bojM  fide  holder  or  not  This  court  must 
recognize  this  decision  of  the  Supreme 
Court  of  Illinois  as  an  authoritative  con- 
struction of  the  statute,  made  before  the 
bonds  [in  suit]  were  issued,  and  to  be  fol- 
lowed by  this  court."  Douglass  v.  County 
of  Pike,  101  U.  S.  677  ;  Burgess  t;.  Selig- 
man,  107  U.  S.  20 ;  Green  County  v, 
Conness,  109  U.  S.  104  ;  Andei-son  ». 
Santa  Anna,  116  U.  S.  356.  In  Douglass 
V.  County  of  Pike,  supra,  Waite,  C.  J. 
(p.  687)  says  :  **  After  a  statute  has  been 
settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights 
acquired  under  it  are  concerned,  as  much 
a  part  of  the  statute  as  the  text  itself." 
Ante,  sees.  511,  515,  and  notes;  post,  sec. 
525,  note;  Scotland  County  v.  Hill,  132 
U.  S.  107  (1889). 
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§  518  (416  c).  0«iierftl  RMolt  atatod.  —  A 
immediate  view  of  some  of  the  leading  eases 
Court  of  the  United  States  upon  municipt 
it  may  be  observed  that  the  general  retnU  o 
very  clearly  aummarized  in  one  of  its  judgE 
of  tbia  character.  "  Bonds,  payable  to  beare 
tice  who  delivered  the  opinion  of  the  court, 
corporation  to  aid  in  the  constmctiou  of  a  n 
suance  of  a  power  conferred  by  the  legislati 
i>t£truments ;  but  if  issued  by  such  a  corpora 
power  from  the  legislature  to  grant  such  ai< 
in  the  hands  of  innocent  holders.  Such  a 
ferred  to  be  exercised  tn  a  special  manner,  or  : 
lations,  conditions,  or  qualifications ;  but  if  i 
issued  show  by  their  recitals  that  the  pow< 
manner  required  by  the  legislature,  and  thai 
in  conformity  with  those  regulations  and  pun 
and  qualifications,  proof  that  any  or  all  of  tb 
will  not  constitute  a  defence  to  the  corpc 
bonds  or  coupons,  if  it  appears  that  it  was  I 
municipal  officers  who  executed  the  bonds  t 
there  had  been  an  antecedent  compliance  wi 
tion,  or  qualification  which  it  is  alleged  was 

It  is  definitely  settled  by  this  court  that  i 
exercise  of  the  power  will  not  avail  as  a  defi 
holder  for  value,  and  that  the  only  defen 
holder  is  the  want  of  power  to  issue  the  bone 
most  imporUtnt  inquiries  to  be  considered 
to  the  question,  u'/tm  the  power  exists  or  a 
whether  it  existed  or  had  arisen  when  the 
what  will  estop  the  corporation  which  issued 
fence  a  non-compliance  with  antecedent  or 
and  it  is  these  inquiries  that  we  shall  seek  tc 
to  the  leading  decisions  of  the  courts  in  casi 
judgment. 

§  519.  Condition  praosdent  to  Bxeroiae  o: 
ITon-oompliaDce  with   Condition  Frecedeot ; 

'  St.  JoBr]>h  Township  b.  Sogers,  Ifl  thii  Balyecl 

Wall.  84*  (1872),  opinion  by  aifford,  J.  of  otherwi» 

iDgeneralthroughoDtUiu  work  the  author  ite  fulnesal 

has  not  leteneA  at  length  in  the  text  to  to  depMt  t 

paiticnlar  cases,   but   the  importance   of  coarae. 
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•ne  of  Bonds.  —  Generally,  the  power  of  the  municipality,  county,  or 
other  local  civil  subdivision  of  the  State,  to  subscribe  for  the  stock 
of  railway  companies,  and  issue  bonds  in  payment,  is  conferred  upon 
certain  officers,  not  absolutely  but  an  the  condition  of  a  previous  ap- 
proving popular  vote,  or  the  assent  of  a  majority  or  of  some  greater 
proportion  of  the  resident  taxpayers.  If  this  sanction  is  given,  then 
the  officers,  by  the  usual  legislation,  are  authorized  to  make  the  sub- 
scription and  to  issue  bonds  in  payment  therefor.  A  very  common 
defence  to  such  bonds  consists  in  a  denial  that  the  condition  prece- 
dent, i. «.,  the  approving  vote,  the  assent  of  the  taxpayers,  or  what- 
ever else  it  may  be,  has,  in  fact,  been  complied  with ;  and  hence, 
as  contended,  the  power  to  issue  the  bonds  did  not  exist,  or  never 
arose.^ 

Where  the  legislation  is  of  this  character,  —  namely,  requiring 
compliance  with  some  such  condition  before  issuing  the  bonds,  — 
the  Supreme  Court  of  the  United  States  does  not  hold,  as  we  under- 
stand its  decisions,  that  the  power  can  be  rightfully  exercised 
unless  the  condition  precedent  has  been  performed.  As  between 
the  immediate  parties,  the  municipality  and  the  railroad  company, 
doubtless,  the  inquiry  is  open,  and  fully  open,  whether  the  condition 
on  which  the  rightful  exercise  of  the  power  depends  has  been  com- 
plied with ;  and  if  it  has  not  been,  on  due  application  the  issue  of 
the  bonds  will  be  enjoined,*  or  if  they  are  in  the  hands  of  the  ori- 
ginal party  or  of  holders  with  notice,  an  action  to  enforce  the  bonds 
may,  if  no  estoppel  exists,  be  successfully  defended.'  Want  of 
power  is  a  good  defence  against  a  railroad  company,  endeavoring  to 
enforce  by  mandamus  the  execution  and  delivery  to  it  of  such  bonds 
by  the  municipality.*    In  a  suit  by  the  payee,  or  by  a  person  not 

^  Mere  informalities  in  the  returns  of  laid  and  the  cars  running  on  sections  of 

such  an  election  not  prejudicing  substan-  ten  miles  each,  "provided,  the  eastern 

tial  rights,  failing  to  comply  with  statu-  terminus,  general  offices,  and  headquarters 

tory  requirements  which  are  directory  only,  of  said  railroad  should  be  in"  the  city, 

and  clerical  errors,  will  not  defeat  an  appro-  the  court  refused  a  writ  of  mandamus  to 

priation  in  aid  of  a  railroad.    Irwin  v,  compel  their  issue,  for  the  reason  that  it 

Lowe,  89  Ind.  540.    Further,  as  to  statu-  did  not  appear  that  these  conditions  had 

tory  requirements  in  respect  of  municipal  been  fulfiUed.    State  v,  Minneapolis,  82 

^    bond  elections,  see  State  v,  Harris  (Mo.),  Min.  501. 

23  £ng.  &  Am.  Corp.  Cases,  43,  47,  note.         As  to  the  duty  of  enjoining  the  issue  of 

/  and  cases.    In  the  case  of  State  v.  Harris,  bonds  on  the  pain  of  being  estopped  to  set 

9upraf  the  statute  of  Missouri  was  con-  up  irregularities  in  the  exercise  of  the 

;  I    strued  to  require  two-thirdsof  the  qualified  power,  see  post,  sees.  547,  548. 

'     voters  of  the  county  to  attend,  not  merely         •  Chambers  County  ».  Clews,  21  Wall. 

two-thirds  of  the  votes  actually  cast   But  317,  321  (1874)  ;  Madison  v.  Smith,  83 

see  ante,  sec.  44,  note,  157,  note.  Ind.  502,  approving  the  text 

>  So  where  a  city  voted  to  issue  bonds        *  Lamoille  VaUey  R.  Co.  v.  Fairfield, 

in  aid  of  a  railway  when  the  track  was  51  Vt  267. 
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an  innocent  holder,  there  is  no  legal  ground  for  maintaining  that  the 
action  of  the  local  officers  in  issuing  the  bonds,  or  any  recital  that 
they  may  make  therein,  will  conclude  the  question  whether  the 
condition  precedent  has  been  performed ;  and  there  is  no  decision  of 
the  Supreme  Court  of  the  United  States  in  conflict  with  this  state- 
ment of  the  law,  but  seveitil  which  distinctly  establish  it^ 

§  520.  EBtoppel  by  Recital  to  show  Non-compliance  with  Condi- 
tions  Precedent ;  Knox  Comity  v.  AspinwalL  ^  When  the  bonds 
have  been  issued  and  sold  in  the  market,  and  before  maturity  have 
come  for  value,  and  without  notice,  into  the  hands  of  innocent 
holders,  another  element  of  great  importance  is,  according  to  the 
doctrine  of  the  Supreme  Court,  introduced  into  the  transaction,  as 
respects  compliance  with  conditions  precedent,  —  the  element  ofestojh 
pel.  This  is  so  important  in  its  practical  relations  to  the  subject  as 
to  require  careful  and  minute  consideration.  Conceding  that  the 
rightful  exercise  of  the  power  to  issue  the  bonds  depends  upon  a 
condition  precedent,  for  example,  a  popular  vote  in  favor  of  the 
proposition,  when,  how,  and  by  whom  is  it  to  le  ascertained  whether 
the  condition  precedent  has  been  performed  f  Is  it  to  be  ascertained, 
once  for  all,  before  the  bonds  are  issued  ?  Or  is  it  open  to  inquiiy 
and  contestation  in  every  action  upon  a  coupon  or  bond  ?  Is  the 
municipality  estopped,  in  favor  of  a  bona  fde  holder  of  the  bonds, 
from  setting  up  this  defence  ?  and  in  what  cases  will  the  estoppel 
be  available  in  favor  of  the  holder  ?  These  are  grave  questions,  and 
cases  involving  them  have  been  frequently  before  the  Supreme 
Court,  —  the  first  and  leading  case  being  The  Commissioners  of 
Knox  County  v.  AspinwalL^ 


*  Chambers  County  v.  Clews,  suprei. 
That  conrt  has  several  times  adverted  to 
the  duty  of  the  corporation  or  taxpayer 
to  interfere  by  injunction  to  restrain  the 
issue  of  bonds  where  the  statute  has  not 
been  complied  with.  Injunction  lies  to  re- 
strain issue  of  bonds  where  there  has  been 
a  material  departure  from  the  statute. 
Union  Pac.  R.  Co.  v,  Lincoln  County, 
8  Dillon  C.  C.  R.  800  (1878) ;  Same  r. 
Merrick  County,  lb.  859  ;  State  v.  Mont- 
gomery, 74  Ala.  226  ;  McClure  v.  Oxford 
Township,  94  U.  S.  429  ;  Portland  & 
Oxford  Central  Railroad  Co.  v.  Hartford, 
58  Me.  28.  "  In  cases  arising  be/ore  the 
issue  of  the  bonds,  estoppel  has  no  place, 
and  the  sound  doctrine  is,  that  compliance 
with  all  substantial  or  material  conditions 


is  essentiaL*'    Ih,    Ante^  sec  168,  and 
cases  cited. 

Where,  by  statute,  the  signature  of  a 
particular  officer  is  essential  to  the  validitT 
of  bonds  issued  in  payment  of  a  sabscrip- 
tion  to  railway  stock,  bonds  issned  without 
such  signature  are  not  the  bonds  of  the 
municipality,  and  recitals  in  them  showing 
the  provisions  of  the  statute  and  compli- 
ance therewith  \oUl  not  estop  the  munici- 
pality from  denying  their  validity.  Bis^ll 
o.  Spring  Valley  Township,  110  D.  &  162. 
Mayor's  signature  held  to  be  essential ; 
ez-mayor*s  signature  insufficient.  Coler  r 
Cleburne,  181  U.  S.  1«2  (1889),  noted 
ante,  sec.  509,  note. 

'  CoromismoneTs  of  Knox  County  a 
Aspinwall,  21  How.   689  (1858).     Sie 
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§  521  (417).  The  Case  of  the  CommlBBioners  of  Knoz  County  v. 
Aspinwall,^  respecting  the  liability  of  municipal  and  public  corpora- 
tions on  their  negotiable  railway  aid  bonds^  deserves  to  be  particu- 
larly noticed,  as  it  stands  in  the  order  of  time  at  the  head  of  the 
important  line  of  decisions  of  the  Supreme  Court  on  this  subject. 
The  action  was  by  a  bona  fide  holder  for  value  of  certain  coupons 
attached  to  negotiable  bonds  issued  by  Knox  County,  Indiana,  in  pay- 
ment of  a  subscription  to  railroad  stock.  The  defence  was  that  the 
bonds  were  not  binding  upon  the  county  because  the  county  commis- 
sioners possessed  no  power  to  execute  them.  By  statute,  the  county 
commissioners  were  authorized  "  to  take  stock  in  the  railroad,  pay- 
able in  county  bonds,  such  as  had  been  issued,  provided  a  majority 
of  the  qualified  voters  of  said  county,  at  a  designated  election,  shall 
vote  for  the  samey  The  ground  upon  which  the  want  of  power  to 
execute  the  bonds  was  placed  by  the  county  was  the  omission  to 
comply  with  the  requirement  of  the  statute  in  respect  to  the  notices 
for  the  election  (which  the  statute  provided  should  be  held  on  a 
fixed  day),  at  which  a  vote  was  to  be  taken  for  and  against  a  sub- 
scription to  the  stock  of  the  railroad  company.  It  was  admitted  in 
the  case  that  the  notices,  such  as  the  statute  prescribed,  were  not 
given ;  and  the  court  seemed  to  concede  "  that  this  would  be  deci- 
sive against  the  authority  of  the  county  to  issue  the  bonds,  were  it 
not  for  the  question  which  underlaid  it;  and  that  is,  Who  is  to 
determine  whether  or  not  the  election  has  been  properly  held,  and 
a  majority  of  the  votes  cast  in  favor  of  the  subscription  ?  ...  Is  it," 
the  court  inquires,  "  to  be  determined  by  the  court,  in  this  collateral 
way,  in  every  suit  upon  the  bond,  or  coupon  attached,  or  by  the 
board  of  commissioners,  as  a  duty  imposed  upon  it  before  making 
the  subscription  ? "  The  court  was  of  the  opinion,  and  so  decided, 
that  the  county  commissioners  were  the  proper  judges  whether  or 
not  a  majority  of  the  votes  in  the  county  had  been  cast  in  favor  of 
the  subscription  to  the  stock,  and  whether  or  not  the  election  had 
been  properly  held,  and  that  these  questions  cannot  be  determined 
collaterally  in  an  action  upon  the  bonds  or  coupons,  at  least  when 
brought  by  a  bona  fide  holder  for  value.  The  court,  in  assigning 
the  reasons  for  this  holding,  speaking  through  Mr.  Justice  Nelson, 
say :  "  The  right  of  the  board  [of  county  commissioners]  to  act  in 
execution  of  the  authority  [conferred  by  the  statute]  is  placed  upon 
the  fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  the 
subscription ;  and  to  have  acted  without  first  ascertaining  it,  would 
have  been  a  clear  violation  of  duty ;  and  the  ascertainment  of  the 

farther  reference  to  this  case,  if^fra,  sec.         ^  21  How.  539  (1858). 
524,  note. 
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fact  was  necessarily  left  to  the  inquiry  and  judgment  of  the  board 
itself,  as  no  other  tribunal  was  provided  for  the  purpose.  The 
board  was  one,  from  its  organization  and  general  duties,  fit  and 
competent  to  be  the  depositai:y  of  the  trust  thus  confided  to  it 
The  persons  composing  it  were  elected  by  the  county,  and  it  was 
already  invested  with  the  highest  functions  concerning  its  general 
police  and  fiscal  interests.  .  .  .  We  do  not  say,"  he  adds,  *'  that  the 
decision  of  the  board  would  be  conclusive  in  a  direct  proceeding  to 
inquire  into  the  facts  previously  to  the  execution  of  the  power,  and 
before  the  rights  and  interests  of  third  parties  had  attached ;  but 
after  the  authority  has  been  executed,  the  stock  subscribed,  and  the 
bonds  issued  and  in  the  hands  of  innocent  holders,  it  would  be  too 
late,  even  in  a  direct  proceeding,  to  call  it  in  question.  Much  less 
can  it  be  called  in  question  to  the  prejudice  of  a  bona  fide  holder  of 
the  bonds  in  this  collateral  way."  ^ 

§  522  (418).  Comments  on  Knox  v.  AspinwalL  —  The  author 
ventures  to  remark  that  he  believes  the  decision  upon  the  special 
facts  of  the  case  to  be  right,  and  for  the  reasons  thus  clearly  stated 
by  this  able  and  experienced  judge.  But  as  sustaining  the  decis- 
ion, a  further  position  by  way  of  argument  is  taken,  which,  unless 
it  is  to  be  understood  in  the  limited  sense  herein  suggested,  he  con- 
siders  to  be  untenable,  of  a  most  dangerous  nature,  and  subversive 
of  an  important  principle  in  the  law  of  agency  applicable  both  to 
private  and  public  agents.  That  position  is  this  :  that  a  purchaser 
of  the  bonds  had  a  right  to  assume,  from  the  mere  fact  that  they 
were  issued,  that  the  condition  on  wliich  the  county  was  authorized 
to  issue  them  had  been  complied  with,  and  that  a  recital  in  the 
bonds  that  they  were  issued  in  pursuance  of  the  statute  amounts  to 
an  estoppel  in  pais  upon  the  corporation,  of  which  the  officers  issu- 
ing the  bonds  were  the  public  agents.  That  this  is  the  position  as- 
sumed by  the  court  will  appear  by  the  following  extract :  "  Another 
answer,"  continues  Mr.  Justice  Nelson,  "  to  this  ground  of  defence 
is,  that  the  purchaser  of  the  bonds  had  a  right  to  assume  that  the 
vote  of  the  county,  which  was  made  a  condition  to  the  grant  of 
the  power,  had  been  obtained,  from  the  fact  of  the  subscription  by 
the  board  to  the  stock  of  the  railroad  company  and  the  issuing 
of  the  bonds.  The  bonds,  on  their  face,  import  a  compliance  with 
the  law  under  which  they  were  issued.  '  This  bond/  we  quote,  'is 
issued  in  part  payment  of  a  subscription  of  $200,000,  by  the  said 
Knox  County,  to  the  capital  stock,  &c.,  by  order  of  the  board  of 

^  Commiflsioners  of  Knox  Coanty  v,  Aflpinwoll,  21  How.  589,  644 ;  infira,  sec.  524, 
note. 


§  622     CONTRACTS  :    MUNICIPAL   BONDS ;    KNOX  V.   ASPINWALL.      693 

commissioners,  in  pursuance  of  the  third  section  of  the  act,  &c., 
passed  by  the  general  assembly  of  the  State  of  Indiana,  and  ap- 
proved Jan.  15,  1849/     The  purchaser  was  not  hound  to  look  further 

for  evidence  of  a  compliance  with  the  conditions  to  the  grant  of  the  . 

power.''  ^  This  principle  has  been  reiterated  and  this  case  frequently 
referred  to  and  followed,  and  one  of  the  two  grounds  on  which  it 
rests,  if  not  indeed  both  of  them,  still  has  the  approval  of  the  court, 
as  will  be  seen  by  its  subsequent  judgments.^ 

1  lb.  545.     If  by  this  it  is  meant  that  Lathrop,   51    Mo.   488  (1873).     But   see 

where  the  power  to  issne  bonds  is  given  text,  sec  524,  and  cases  cited  in  the  next 

upon  the  condition  of  a  previous  majority  note. 

yote  in  favor  of  the  proposition,  the  pub-         '^  The  cases   in  which    Knox  County 

lie  or  municipal  officers  can,  where  in  point  Comm'rs  i;.  AspinwaU  has  been  cited  and 

of  fact  no  vote  has  been  taken  or  the  propo-  followed  or  applied,  are  :  Bissell  v,  Jeffer- 

sition  has  been  voted  doum,  hind  the  county  sonville,  24  How.  287  (1860);  Woods  v, 

by  the  issue  of  bonds  with  false  recitals  Lawrance  County,  I  Black,  386  (1861); 

therein,  the  author  feels  bound  respectfully  Moran  v.  Miami  County,  2  Black,   722, 

to  insist  that,  in  his  judgment,  the  princi-  724  (1862);  Mercer  County  r.  Hacket,  1 

pie  is  unsound,   and  certainly  it  is  one  Wall.  83  (1863);  Gel  poke  ».  Dubuque,  iJ. 

which  will  entail  needless  and  incalculable  175,  203;  Van  Hostrup  v.  Madison,  lb. 

ii^ury  upon  public  and  municipal  corpora-  291;   Meyer  v.  Muscatine,  lb.  384,  393; 

tions.      These  securities,   it  is  true,   are  Cincinnati  v.  ^Morgan,  3  Wall.  275:  Rogers 

intended  to  be  sold  in  distant  markets,  and  v.  Burlington,  lb.  654;  Marshall  County 

therefore  it  cannot  reasonably  be  required  Sup.   v.   Schenck,   5  Wall.    772    (1866) ; 

that  purchasers  shall  be  affected  with  irreg-  Lexington  v.  Butler,  14  Wall.  284  (1871); 

ularities,  but  they  ought  to  be  held  to  Grand  Chute  v.  Winegar,   15  Wall.  371 

ascertain  whether  the  substantial  precedent  (1872);  Lynde  v.  Winnebago  County,  16 

conditions  of  the  power  have  been,  in  fact.  Wall.    6  ;    Eenicott  v.   Jefferson  County 

complied  with,  and  it  ought  not  to  be  in  Sup.,  lb.  452 ;   St.  Joseph  Tp.  v.  Rogers, 

thepowerofpublicofficers,  unless  the  deci-  lb,  644;    Pendleton  County  v.  Amy,   18 

■ion  of  this  question  is  by  statute  expressly  Wall.  297;  Coloma  v.  Eaves,  92  U.  3.  484 

or  at  least  plainly  committed  to  them,  to  (1875) ;    Venice   v.    Murdock,    lb.    494  ; 

bind  the  corporation  for  which  they  act  by  Moultrie  i;.  Rockingham  T.  C.  Sav.  Bank, 

their  mere  statements  of  what  is  in  point  lb.  631;  Marcy  v.  Oswego  Tp.,  Tb.  637; 

of  fact  untrue.  Humboldt  Tp.  v.   Long,  lb.   642  ;  Ran- 

On  grounds  similar  to  those  here  sug-  dolph  County  v.   Post,   93   U.    S.   502 ; 

gested  it  has  been  held  by  the  Supreme  Callaway    County    v.    Foster,    lb.    567 ; 

Court  of  Missouri  that  bonds  issued  where  Leavenworth  County  v.  Barnes,  94  U.  S. 

an  election  is  required,  but  none  ever  held  70;  Douglas  CJounty  Comm'rs  v.  Bolles, 

and  no  vote  taken,  are  void,  because  of  lb.  104;  Johnson  County  Comm'rs  v.  Jan- 

want  of  power  to  issue  them, —void  in  nary,  lb.  202;   Same  r.' Thayer,  lb.  631; 

the  hands  of  aU  persons ;  but  they  may  Scotland  County    v.   Thomas,    lb.   682  ; 

be  validated  by  the  legislature.     Steines  East  Lincoln  v.  Davenport,  lb.  801  ;  Cass 

V.  Franklin  County,  48  Mo.  167  (1871).  County  v.  Johnston,  95  U.  S.  360;  San 

Wagner^  J.,  in  this  case  reviews  the  prior  Antonio  v.  Mehaffy,  96  U.  S.  312  ;  Same 

ai^adications  of  the  United  States  Supreme  v.  Barnes,  lb.  316;  Warren   County  v. 

Court  and  of  the  Supreme  Court  of  the  Marcy,  97  U.  S.   96 ;  Macon  County  v. 

State  of  Missouri^  and  limits  the  language  Shores,   lb.   272  ;  Nauvoo  v.  Ritter,  lb. 

used  by  the  judges  to  the  facts  before  389  ;  Daviess  County  v.  Huidekoper,  98 

them,  and  distinguishes  between  the  case  U.  S.  98 ;  Schuyler  County  v.  Thomas, 

of  irregularities  in  an  election  and  no  elec-  lb.  169  ;  Hackett  v.  Ottawa,  99  U.  S.  86  ; 

tion  whatever.     See,   also,   Carpenter  v.  Weyauwega  v.  Ayling,  lb.  112  ;  Calhoun 
VOL.  I.  —  88 
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whether  the  condition  precedent  ha8  heen   complied  with,  their 
recital  that  it  ha8  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding 
uppn  the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal*    In   Bissell  v.  Jefifersonville,  it  ap- 
peared that  the  common  council  of  the  city  were  authorized  by 
the  legislature  to  subscribe  for  stock  in  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three-fourths 
of  the  legal  voters  of  the  city.     The  council  adopted  a  resolution  to 
subscribe,  reciting  in  the  preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it,  and  authorized  the  mayor 
and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common 
council,  and  that  three-fourths  of  the  legal  voters  had  petitioned 
for  the  same,  as  required  by  the  charter.     In  a  suit  subsequently 
brought  by  an  innocent  holder  for  value,  to  recover  the  amount  of 
unpaid   coupons    for  interest,   it   was   held    inadmissible   for  the 
defendants  to  show  that  three-fourths  of  the  legal  voters  of  tlie 
city  had  not  signed   the  petition  for  the  stock  subscriptioa    A 
similar  ruling  was  made  in  Van  Hostrup  v,  Madison  City,  and  in 
Mercer  County  v,  Hacket.     The  same  principle  has  recently  been 
asserted  in  this  court,  after  very  grave  consideration,  and  it  must 
be  considered  as  settled.     In  St  Joseph  Township  v,  Rogers,  it  is 
stated   thus :    '  Power  to  issue  bonds   to  aid   in  the  construction 
of  a  railroad  is  frequently  conferred  upon  a  municipality  in  a  special 
manner,  or  subject  to  certain  regulations,  conditions,  or  qualifications; 
but  if  it  appears  by  their  recitals  that  the  bonds  were  issued  in 
conformity  with  such  regulations  and  pursuant  to  such  conditions 
and  qualifications,  proof  that  any  or  all  these  recitals  were  incorrect 
will  not  constitute  a  defence  for  the  corporation  in  a  suit  on  tlie 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  con- 
dition, or  qualification,  which  it  is  alleged  was  not  fulfilled.'    There 


^  The  proposition  here  stated  has  been 
re-asserted  and  applied  in  subsequent 
cases.  Anderson  County  v.  Beal,  118  U.  S. 
227  ;  Dixon  County  v.  Field,  111  U.  S. 
88 ;  Northern  Bank  of  Toledo  v.  Porter 
Tp.,  110  U.  S.  608;  Buchanan  v.  Litch- 
field, 102  IT.  S.  278  ;  Lane  v.  Embden,  72 
Me.  854  ;  Anderson  Co.  v.  Houston  &  G. 
N.  R.  R.  Co.,  52  Tex.  228  ;  Carrier  v, 
Shawangnnk,  10  Fed.  Rep.  220 ;  Hopper 


V.  Covington,  8  Fed.  Rep.  777 ;  Inrin  t. 
Town  of  Onterio,  8  Fed.  Rep.  49 ;  Phelps 
V.  Lewiston,  15  Blatchf.  181.  On  the 
other  hand  a  recital  of  facts  which  the 
officers  had  no  authority  to  detenniiMi 
or  a  recital  of  matters  of  law,  will  not 
estop  the  municipal  corporation.  Dixon 
County  V.  Field,  111  U.  S.  83 ;  see  thii 
case,  pottf  sec.  629  a,  note. 
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circumstances  the  power  exists  in  the  corporation  to  issue  negoti- 
able securities,  the  bona  fide  holder  has  the  right  to  presume  that  they 
were  duly  issued,  yet  when  thQ  facts  of  the  cases  in  which  such  lan- 
guage is  used  are  considered,  we  are  unable,  after  a  careful  review  of 
the  decisions  of  the  Supreme  Court,  to  say  that  they  lay  down  the 
doctrine  that  merely  by  recital  in  the  bonds  the  corporation  will, 
under  all  circumstances,  in  favor  of  an  innocent  holder,  be  estopped 
from  showing  that  in  point  of  fact  no  election  whatever  was  holdeu, 
or  that  any  other  condition  precedent  to  the  exercise  of  the  power 
has  not  been  complied  with.  If  upon  a  true  construction  of  the 
legislative  enactment  conferring  the  authority,  the  corporation  or 
certain  officers,  or  a  given  body  or  tribunal,  are  invested  with 
power  to  decide  whether  the  condition  precedent  has  been  complied 
with,  then  it  may  well  be  that  their  recital  of  their  determination 
of  a  matter  in  pais  which  they  are  authorized  to  decide  will,  in 
favor  of  the  bondholder  for  value,  bind  the  corporation.^ 


§  524.  Qnaliflcation  of  last  Section  by  the  Supreme  Court.  ^ 
"This,"  says  Mr.  Justice  Strong,  in  Coloma  v.  Evans,  referring  to 
the  language  of  the  author  in  the  last  preceding  section,  "  is  a  very 
cautious  statement  of  the  doctrine"  of  the  Supreme  Court  And 
he  adds,  "  It  may  be  re-stated  in  a  slightly  different  form.  Where 
legislative  authority  has  been  given  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and 
where  it  may  be  gathered  from  the  legislative  enactment  that  the 
officers  of  the  municipality  were  invested  with  power  to   decide 


1  The  langnage  in  this  section  stands  as 
in  a  previous  edition  ;  but  it  must  now  be 
Tegarded  as  authoritatively  qualified  by 
the  judgment  of  the  Supreme  Court  of  the 
United  States,  referred  to  in  section  524. 
See  Oregon  v.  Jennings,  119  U.  S.  74, 
where  Mr.  Justice -ff/o^/t/ord  said,  "The 
supervisor  and  town  clerk  .  .  .  were  the 
persons  entrusted  with  the  duty  of  decid- 
ing, before  iBsuing  the  bonds,  whether  the 
conditions  determined  at  the  election  ex- 
isted. If  they  have  certified  to  that  effect 
in  the  bonds,  the  town  is  estopped  from 
asserting,  as  against  a  h<ma  fide  holder, 
that  the  conditions  prescribed  by  the 
popular  vote  were  not  complied  with." 
In  this  case  the  terms  of  the  vote  were 
that    the  bonds  should  not   be   issued 


and  the  vote  should  be  void  unless  the 
road  should  be  completed  by  a  specified 
day,  and  the  bonds  specially  recited  that 
it  was  so  completed,  though  the  fact  was 
otherwise.  Oregon  v.  Jennings  was  dis- 
tinguished in  German  Savings  Bank  v. 
Franklin  County,  128  U.  S.  526,  643 
(1888). 

That  bonds  recite,  as  the  authority  for 
the  issue,  a  wrong  act  of  the  Irjgislatnrej 
does  not  necessarily  invalidate  them,  if  it 
can  be  shown  that  they  were  in  fact  is- 
sued under  an  act  conferring  the  power. 
Anderson  Co.  Comm'rs  r.  Beal,  118  U.  S. 
227  ;  Johnson  Co.  Comm'rs  v.  January,  94 
U.  8.  202,  distinguished;  Crow  v.  Oxford, 
119  U.  S.  215  (1886). 
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whether  the  condition  precedent  has  heen  complied  with,  their 
recital  that  it  has  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  honafde  purchaser,  is  conclusive  of  the  fact  and  binding 
upon  the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal^  In  Bissell  v.  Jeffersonville,  it  ap- 
peared that  the  common  council  of  the  city  were  authorized  by 
the  legislature  to  subscribe  for  stock  in  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three-fourths 
of  the  legal  voters  of  the  city.  The  council  adopted  a  resolution  to 
subscribe,  reciting  in  the  preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it,  and  authorized  the  mayor 
and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common 
council,  and  that  three-fourths  of  the  legal  voters  had  petitioned 
for  the  same,  as  required  by  the  charter.  In  a  suit  subsequently 
brought  by  an  innocent  holder  for  value,  to  recover  the  amount  of 
unpaid  coupons  for  interest,  it  was  held  inadmissible  for  the 
defendants  to  show  that  three-fourths  of  the  legal  voters  of  the 
city  had  not  signed  the  petition  for  the  stock  subscription.  A 
similar  ruling  was  made  in  Van  Hostrup  v.  Madison  City,  and  in 
Mercer  County  v,  Hacket.  The  same  principle  has  recently  been 
asserted  in  this  court,  after  very  grave  consideration,  and  it  must 
be  considered  as  settled.  In  St  Joseph  Township  v.  Rogers,  it  is 
stated  thus :  '  Power  to  issue  bonds  to  aid  in  the  construction 
of  a  railroad  is  frequently  conferred  upon  a  municipality  in  a  special 
manner,  or  subject  to  certain  regulations,  conditions,  or  qualifications ; 
but  if  it  appeal's  by  their  recitals  that  the  bonds  were  issued  in 
conformity  with  such  regulations  and  pursuant  to  such  conditions 
and  qualifications,  proof  that  any  or  all  these  recitals  were  incorrect 
will  not  constitute  a  defence  for  the  corporation  in  a  suit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  con- 
dition, or  qualification,  which  it  is  alleged  was  not  fulfilled.'    There 


^  The  proposition  here  stated  has  been 
re-asserted  and  applied  in  subsequent 
cases.  Anderson  County  v,  Beal,  118  U.  S. 
227  ;  Dixon  County  v.  Field,  111  U.  S. 
88 ;  Northern  Bank  of  Toledo  r.  Porter 
Tp.,  110  U.  S.  608;  Buchanan  v,  Litch- 
field, 102  U.  S.  278  ;  Lane  v.  Embden,  72 
Me.  854  ;  Anderson  Co.  v.  Houston  &  Q. 
N.  R.  R.  Co.,  62  Tex.  228  ;  Carrier  r. 
Shawangunk,  10  Fed.  Rep.  220 ;  Hopper 


V.  Covington,  8  Fed.  Rep.  777 ;  Irwin  ». 
Town  of  Ontario,  8  Fed.  Rep.  49 ;  Phelps 
V.  Lewiston,  15  Blatchf.  181.  On  the 
other  hand  a  recital  of  facts  which  the 
officers  had  no  authority  to  determine, 
or  a  recital  of  matters  of  law,  will  not 
estop  the  municipal  corporation.  Dixon 
County  V.  Field,  111  U.  S.  83 ;  see  thii 
case,  pott,  sec  529  a,  note. 


§  524         CONTRACTS  :    POWER  TO  ISSUE  NEGOTIABLE  BONDS.  597 

is  Dothing  in  the  case  of  Marsh  v.  Fulton  County  at  all  inconsistent 
with  the  rule  thus  asserted.  In  that  case  there  were  no  recitals  in 
the  bonds,  and  there  was  no  decision  that  the  conditions  precedent 
to  a  subscription,  or  to  the  gift  of  authority  to  subscribe,  had  been 
performed.  The  question  was,  therefore,  open.  What  we  have 
said  disposes  of  the  present  case  without  the  necessity  of  particular 
consideration  of  the  matters  urged  in  the  argument  of  the  defendant 
below.  It  was  inadmissible  to  show  what  was  attempted  to  be 
shown ;  and  even  if  it  had  been  admissible,  the  effort  to  assimilate 
the  case  to  Marsh  v.  Fulton  County  would  fail  There  the  sub- 
scription was  for  the  stock  of  a  different  corporation  from  that  for 
which  the  people  had  voted."  ^ 

^  Town  of  Coloma  v.  Eaves,  92  U.  S.  tain  a  statement  or  recital  that  such  vote 
484.  In  this  case,  legislative  authority  has  been  given,  then  the  bona  fide  pur- 
was  given  to  the  town  to  make  the  sub-  chaser  of  the  bonds  need  go  back  no  fur- 
sori])tion  and  issue  the  bonds  on  the  pre*  ther.  He  has  a  right  to  rely  on  the 
Tious  sauction  of  a  popular  vote,  to  be  statement  as  a  determination  of  the  ques- 
ascertained,  as  the  court  construed  the  tion.  But  a  mere  executiou  and  issue  of 
enactment,  by  the  officers  of  the  town,  the  bonds  without  such  recital  is  not,  in 
who  were  empowered  to  execute  the  bonds,  my  judgment,  conclusive.  It  may  be 
The  bonds  were  executed  in  due  form  by  prima  facU  sufficient ;  but  the  contrary 
the  proper  officers,  and  4*^^y  registered  may  be  shown.  This  seems  to  me  to  be 
with  the  auditor  of  State.  They  contained  the  true  distinction  to  be  taken  on  this 
the  recital  that  they  **  are  issued  under  subject,  and  I  do  not  think  that  the  con- 
on^  by  virtue  of  the  act  incorparaling  the  trary  has  ever  H^n  decided  by  this  court 
railroad  company,**  approved  March  24,  There  have  been  various  dicta  to  the 
1869,  **  and  in  accordance  with  the  vote  of  contrary,  but  the  cases,  when  carefully 
the  electors  of  said  township  of  Coloma,  at  examined,  will  be  found  to  have  had  all 
a  regular  election  held  July  28,  1869,  the  preref^uisites  necessary  to  sustain  the 
in  accordance  vnth  said  law,'*  bonds,  according  to  my  view  of  the  case. 

The  scope  and  effect  of  the  doctrine  of  This  view  was  distinctly  announced  by 

the  court  are  shown  by  tlie  brief  separate  this  court  in  the  case  of  Lynde  v.  The 

opinion  in  the  case,  given  by  Mr.  Justice  County  of  Winnebago,  16  Wall.  6.      In 

Bradley,  who  says  :  —  the  case  now  under  consideration,  there 

"  I  dissent  from  the  opinion  of  the  is  a  sufficient  recital  in  the  bond  to  show 

court  in  this  case,  so  far  as  it  may  be  con-  that  the  proper  election  was  held  and  the 

strued  to  reaffirm  the  first  point  asserted  proper  vote  given  ;  and  the  bond  was  exe- 

in  the  case  of  Enox  County  v,  Aspinwall,  cuted  by  the  officers  whose  duty  it  was 

to  wit,  that  the  mere  execution  of  a  bond  to  ascertain  these  facts.     On  this  ground, 

by  officers  charged  with  the  duty  of  ascer-  and  this  alone,  I  concur  in  the  judgment 

taining  whether  a  condition  precedent  has  of  the  court." 

been  performed  is  conclusive  proof  of  its  In  the  same  case  Mr.  Justice  Strong,  in 

performance.     If,  when  the  law  requires  the  main  opinion,  after  resting  the  judg- 

a  vote  of  taxpayers  before  bonds  can  be  ment  on  the  principle  stated  in  the  text 

issued,  the  supervisor  of  a  township,  or  (sec.  524),  makes  this  reference  to  the  case 

the  judge  of  probate  of  a  county,  or  other  of  Knox  County  v.  Aspinwall :  — 
officer  or  magistrate,  is  the  officer  desig-         "Indeed,  some  of  our  decisions  have 

nated  to  ascertain  whether  such  vot«  has  gone  farther.       In  the   leading  case  of 

been  given,  and  is  also  the  proper  officer  Enox  County  v.  Aspinwall,  21  How.  544, 

to  execute    and   who  does    execute    the  the  decision  was  rested  upon  two  grounds, 

bonds ;  and  if  the  bonds  themselves  con-  One  of  them  was  that  the  mere  issue  of 
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§  525.  Bstoppel  by  Recital;  Failure  to  give  Notice  of  Bleotion, 
or  Notice  for  the  Required  Time.  —  As  showing  the  application  and 
effect  of  the  doctrine  stated  in  the  preceding  sections  as  to  compli- 
ance with  conditions  precedent,  —  particularly  in  respect  of  the 
very  common  one  of  a  previous  election,  or  the  assent  of  a  given 
proportion  of  the  taxpayers,  —  a  brief  reference  may  be  made 
to  some  of  the  leading  decisions  of  the  Supreme  Court,  in  which 
it  is  evident  that  the  whole  subject  again  underwent  thorough 
consideration.  In  Humboldt  Township  v.  Long,  bonds  issued  under 
legislative  authority,  requiring  a  popular  vote  at  an  election  of 
which  thirty  days*  notice  was  to  be  given,  and  which  contained 
a  recital  (made  by  the  officers  having  the  power,  a$  construed,  to 
determine  whether  the  conditions  of  fact  had  been  complied  with, 
and  to  issue  the  bonds)  to  the  effect  that  they  were  "  issued  in  pur^ 
suance  of  and  in  accordance  with  the  act  of  the  legislature,"  stating 


the  bonds,  containing  a  recital  that  they 
were  issued  under  and  in  pursuance  of 
the  legislative  act,  was  a  sufficient  basis 
for  an  assumption  by  the  purchaser  that 
the  conditions  on  which  the  county  (in 
that  case)  was  authorized  to  issue  them 
had  been  complied  with,  and  it  was  said 
the  purchaser  was  not  bound  to  look  far- 
ther for  evidence  of  sufti  compliance, 
though  the  recital  did  not  affirm  it.  This 
position  was  supported  by  reference  to 
The  Royal  British  Bank  v,  Turquand, 
6  £llis  &  Blackburn,  327,  a  case  in  the 
Exchequer  Chamber  which  fully  sustains 
it,  and  the  decision  in  which  was  con- 
curred in  by  all  the  judges.  This  posi- 
tion taken  in  Knox  County  v.  Aspinwall 
has  been  more  than  once  reaffirmed  in 
this  court.  It  was  in  Moran  v.  Miami 
County,  2  Black,  732  ;  in  Mercer  County 
V.  "Hacket,  1  Wall.  83  ;  in  Supervisors  v. 
Schenck,  5  Wall.  784,  and  in  Meyer  v. 
Muscatine,  1  Wall.  384.  It  has  never 
been  overruled,  and  whatever  doubts  may 
have  been  suggested  respecting  its  correct- 
ness to  the  full  extent  to  which  it  has 
sometimes  been  announced,  there  should 
be  no  doubt  of  the  entire  correctness  of  the 
other  rule  asserted  in  Knox  County  v. 
Aspinwall.  That,  we  think,  has  been  so 
firmly  seated  in  reason  and  authority  that 
it  cannot  be  shaken." 

In  further  explanation  we  may  add 
that  the  recital  in  Knox  County  v.  Aspin- 
wall was  in  these  words :  "This  bond  is 


issued  in  part  payment  of  a  subscription  of 
$200,000,  by  the  said  Knox  County,  to  the 
capital  stock,  &c.,  by  order  of  the  board 
of  commissioners,  in  pursuance  of  the  third 
section  of  the  act,  &c.,  approved  January 
15,  1849."  The  act  required  the  prerious 
sanction  of  a  majority  of  the  qualified 
voters  of  the  county,  and  the  defence  was 
failure  to  comply  with  the  statute  in  re- 
spect to  the  notices  for  the  election.  And 
the  proposition  which  has  been  doubted 
elsewhere,  and  from  which  Mr.  Justice 
Bradley  dissents,  is  contained  in  the  fol- 
lowing sentence,  extracted  from  the  opin- 
ion of  Mr.  Justice  Nelson  in  that  case, 
who,  after  quoting  the  foregoing  recital 
in  the  bond  (which,  it  will  be  se«ny  does 
not  expressly  state  tluit  there  was  an  elec- 
tion), says:  "The  purchaser  was  not 
bound  to  look  further  for  evidence  of  a 
compliance  with  the  conditions  to  the 
grant  of  the  power."  In  Moran  r.  Miami 
County,  2  Black,  722,  732,  the  court  say  : 
"  We  think  and  adjudge  that  the  recitaU 
in  the  bonds  are»  conclusive  [of  compliance 
with  the  precedent  condition],  constitut- 
ing an  estoppel  in  pais  upon  the  defend- 
ants in  this  suit."  Other  cases  to  the 
same  effect  in  the  Supreme  Court  will  be 
adverted  to  as  we  proceed.  In  Marcy  t. 
Oswego  Township,  92  U.  S.  638  (1875), 
the  doctrine  as  contained  in  the  text  (sec. 
524),  was  reasserted  almost  in  the  same 
language. 
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it,  were  held  not  to  be  invalid  in  the  hands  of  a  holder  for  value, 
before  due,  without  notice,  because  the  election  was  held  within  less 
than  thirty  days  after  the  date  of  the  order  providing  for  it.^  The 
principle  adopted,  and  the  reasoning  of  the  court  by  which  it  is 
sustained,  lead,  it  would  seem,  logically  to  the  conclusion  (although 
there  is,  perhaps,  no  case  in  the  Supreme  Court  where  the  facts 
required  a  direct  decision  of  the  point)  that,  where  the  power  to 
issue  the  bonds  is  given  upon  the  condition  of  a  previous  vote 
in  favor  of  the  proposition,  the  public  or  municipal  officers  can, 
where  no  vote  whatever  has  been  taken,  or  the  propobition  lias  been 
voted  down,  bind  the  county  or  municipality  by  the  false  recitals 
in  such  unauthorized  bonds,  provided  they  are  issued  by  the  offi- 
cers entrusted  by  the  statute  with  the  power.  Under  such  a  doctrine, 
limitations  upon  the  exercise  of  the  power,  intended  to  prevent 
fraud,  and  to  secure  a  compliance  with  the  conditions  upon  which 
the  bonds  are  authorized,  are  of  little  practical  value,  and  will 
frequently  prove  illusory.     So,  in  Coloma  v.  Eaves,  stipra,^  —  a  case 

^  Humboldt  Township  v.  Long,  92  U.  S.  quent  bond   issue,  were  questions  which 

642.     The  court  thus  state  the  ground  the  law  submitted  to  the  board  of  county 

of  its  decision  :    "The  board  of  county  commissioners,  and  which  it  was  necessary 

commissioners,  who  caused  the  bonds  to  for  them  to  answer  before  they  could  act. 

be  issued,  were  constituted  the  authority  In  the  present  case  the  board  passed  u]K>n 

to  determine  whether  the  conditions  of  them  and  issued  the  bonds,  asserting  by 

fact,   made  by  the  statute  precedent  to  the  recitals  that  they  were  issued  '  in  pur- 

the  exercise  of  the  authority  granted  to  snance  of  and  in  accordance  with  the  act 

execute  and  issue  the  bonds,  had  been  of  the  legislature.'       Thus  the  plaintiff 

performed,  and  their  recital  in  the  bonds  below  took  them,  without  knowledge  of 

issued  by  them  is  conclusive  in  a  suit  any  irregularities  in  the  process  through 

against  the  township  brought  by  a  bona  which  the  legislative  authority  was  exer- 

JkU  holder."     (So  held,  also,  in  Marcy  v,  cised,   and   relying    U|)on   the   assurance 

Township  of  Oswego,  92  U.  S.  638.)    "In  given  by  the  board  that  the  bonds  had 

so  ruling  we  but  decided  what  had  often  been  issued  in  accordance  with  the  law. 

before  been  decided,  and  what  ought  to  be  In  his  hands,  therefore,   they  are  valid 

regarded  as  a  fixed  rule.     Applying  it  to  instruments."    See  Town  of  Elmwood  v, 

the  solution  of  the  question  now  before  Marcy,  92  U.  S.  289  (1875)  ;  St.  Joseph 

us,  it  is  plain  that  the  bonds  are  not  in-  Township  v,  Rogers,  16  WalL  644  (1872); 

valid  because  all  the  notice  of  the  popular  Anderson  Co.  Comm'rs  v,  Beal,  113  U.  S. 

election  was  not  given  which  the  legisla-  227  ;    Lincoln  v.  Cambria  Iron  Co.,  103 

tive  act  directed.      The  .election  was  a  (J.  S.  412;  American  L.  Ins.  Co.  v.  Bruce, 

step  in  the  process  of  execution  of  the  105  U.  S.  328,  distinguished  in  later  case 

power  granted  to  issue  bonds  in  payment  of  German  Sav.  Bank  v.  FrankUn  County, 

of  a  municipal  subscription  to  the  stock  128  U.  S.  526,  541  (1888).     Ante,  sec. 

of  a  railroad  company.    It  did  not  itself  517,  note. 

confer  the  power.       Whether  that  step  *  92  U.  S.  484;  followed  in  Pana  v. 

had  been  taken  or  not,  and  whether  the  Bowler,  107  U.  S.  529 ;  last  case  distin- 

election  had    been    regularly  conducted,  guished  in  German  Sav.  Bank  v.  Franklin 

with  sufficient  notice,   and  whether  the  County,  128  U.  S.  526.     See  Eouede  v. 

requisite  majority  of  votes  had  been  cast  Jersey  City,  18  Fed.  Bep.  719. 
in  favor  of   a  subscription,   and    conse- 
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from  Illinois,  —  where  the  local  ofiBcers  of  the  towD  were  en 
by  the  statute  to  issue  bonds,  provided  &  majority  of  ti 
of  the  town  voted  for  the  subscriptioD,  —  which  fact,  tb< 
provided,  shall  appear  by  the  statement  of  the  town-cli 
with  the  county  clerk,  showing  the  vote  given,  tlie  amou] 
and  the  rate  of  interest;  it  was  held,  in  favor  of  a  honaJU 
of  the  bonds  issued  containing  a  recital  of  an  election,  thai 
owoer  need  not  look  beyond  the  recitals  made  in  the  bond 
local  officers  authorized  to  issue  them  for  evidence  of  the  exi 
the  facta  in  pais  thus  recited,  the  decision  and  declaration  ol 
cision  in  the  bonds  being  conclusive  upon  the  town.  The  cc 
"  After  all,  this  is  not  an  open  question,  as  between  a  J 
holder  of  the  bonds  and  tlie  township,  whether  all  the  piei 
to  their  issue  have  been  complied  with.  Apart  from  anc 
the  reasonable  presumption  that  the  officers  of  the  law,  ti 
ship  officei-e,  discharged  their  duty,  the  matter  has  pas 
judgment  The  persons  appointed  to  decide  whether  the  i 
prerequisites  to  their  issue  had  been  completed  have  dec 
certified  their  decision.  They  have  declared  the  contiu] 
have  happened  on  the  occurrence  of  which  the  authority 
the  bonds  was  complete.  Their  recitals  are  such  a  deci; 
beyond  those  a  bona  fde  purchaser  is  not  bound  to  look  for 
of  the  existence  of  things  in  pais.  He  is  bound  to  know 
conferring  upon  the  municipality  power  to  give  the  bond 
happening  of  a  contingency,  hut  whether  that  has  happened 
a  question  of  fact,  the  decision  of  which  is  by  the  law 
to  others,  to  those  most  competent  to  decide  it,  and  which 
chaser  is,  in  general,  iu  no  condition  to  decide  for  bimsel 
Supreme  Couit,  while  asserting  its  adherence  to  the  previa 
ions  on  this  subject,  has  declared  its  unwillingness  to  et 
extend  them.^ 

'  Recitals  by  officers  inrested  with  an-  itj  to  issue  the  bonds.  We 
thority  to  determtne  whether  precedeDt  log  to  enlarge  or  eitond  the 
iHinditionB  bave  been  perfonned,  that  the  eetaUished  by  numeroos  dedai 
bonds  have  been  issued  "in  pursuajKKo/,"  Justice  Harlan,  School  Diatii< 
or  "  i*n  eonformUy  uriiA,"  or  "bij  mrtiu  106  U.  S.  183;  Bee  also  Moulta 
o/,"or"6yaH/Aor%o/,"the8tatal8.  hara  TilLe,  25  Fed.  Eep.  S82.  A  : 
been  held,  in  raror  of  bnna  J!rU  purchaser!  bonds  are  issued  "  under  " 
for  value,  to  imiiort  full  compliance  with  aions  of  a  certain  statute  sim 
tlie  statute,  and  10  preclude  inijuiry  as  to  that  they  are  aahject  to  or  co 
wbethertliepreceilentcoDditionshaTebeeD  the  statute,  and  puts  &  pure 
performed  before  the  bonds  were  issued,  notice  to  acquaint  himself  witl 
"  Bat  in  all  such  cases,  as  a  careful  eiam-  aions  and  limitations.  In  th 
ination  will  show,  the  recitals  fairly  im-  municipalitf  waa  held  not  to 
ported  ».  compliance,  in  all  substantial  from  sliowing  that  the  bonds  « 
re«pects,  with  the  statute  giving  author.     conBicting  with  a  constitutioni 
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§  526.  Condition  Precedent ;  Onus  Proband! ;  Bstoppel  by 
Recital.  —  In  another  important  case,  it  appeared  that  legis- 
lative authority  was  given  to  certain  officers  of  a  town  to  borrow 
money  to  aid  the  building  of  a  railway,  and  to  issue  bonds  there- 
for, provided  the  written  assent  of  two4hirds  of  t/ie  resident  tax- 
payers should  be  previously  obtained  by  said  town  otficei-s,  and 
tiled  in  the  county  clerk's  office,  with  an  affidavit  of  such  officers 
verifying  such  assent  A  list  of  assenting  taxpayers  was  filed 
in  the  clerk's  office,  and  also  the  required  affidavit ;  bonds  were 
issued,  and  were  in  the  hands  of  a  holder  for  value :  on  the  trial 
the  question  arose  whether  the  plaintiff  must  prove  the  signatures 
to  the  assent  to  be  genuine,  and  it  was  held  by  the  Supreme  Court 
of  the  United  States,  denying  Starin  v.  Genoa,  and  Gould  v. 
Sterling,  cited  in  the  note,  that  no  such  onus  rested  on  him ; 
that  the  town  officers  were  created  a  tribunal  to  determine  whether 
two-thirds  of  the  resident  taxpayers  had  assented,  and  that  on 
their  decision  the  purchaser  might  rely,  without  looking  further; 
and  that  the  town  was  concluded,  in  favor  of  an  innocent  holder, 
from  denying  that  the  condition  precedent  had  been  performed.^ 

limitiDg  municipal  indebtedness,  which  Supreme  Court  of  the  State  adversely  con- 
was  also  contained  in  the  statute.  Bates  v.  stniing  the  statute,  was  distinguished  in 
Independent  School  District,  25  Fed.  Bep.  German  Sav.  Hauk  v.  Franklin  County, 
192.  As  to  effect  of  the  constitutional  128  U.  S.  526,  541  (1888). 
provision  in  such  case,  see  infra^  sec.  529  (i.  ^  Venice  v.  Murdock,  92  U.  S.  494 
A  recital  that  bonds  were  issued  "  in  pur-  (1875);  Bock  Creek  Tp.  v.  Strong,  96 
•nance  of  law"  was  held  not  to  estop  the  U.  S.  271;  Mobile  Sav.  Bank  v.  Oktib- 
town  from  showing  that  it  did  not  have  a  beha  Co.  Sup.,  24  Fed.  Rep.  110  ;  McCall 
population  large  enough  to  bo  within  the  v,  Hancock,  10  Fed.  Rep.  8 ;  Montclair 
terras  of  a  certain  act,  it  not  appearing  v,  Ramsdell,  107  U.  S.  147  (deciding 
that  the  officers  issuing  the  bonds  were  also  that  a  holder  of  bonds  is  presumed 
required  by  law  to  ascertain  the  population,  to  have  acquired  them  for  value  and  in 
Kelly  V,  Town  of  Milan,  21  Fed.  Rep.  842 ;  good  faith  ;  and  that  when  in  a  suit 
but  compare  with  School  District  v.  Stone,  upon  them  it  is  necessary  for  him  to  show 
tupra.  Where  bonds  are  issued  under  that  value  was  paid,  his  title  will  be 
proper  authority,  with  recitals  showing  sustained  if  he  proves  that  any  previous 
that  they  conformed  to  the  requirements  of  holder  paid  value).  In  The  People  v. 
the  statutes  authorizing  their  issue, and  that  Mead,  36  N.  Y.  224  (1867),  the  decision 
the  city  was  liable  for  them,  the  city  is  in  Starin  v.  Genoa  and  Gould  v.  Sterling, 
estopped  as  against  an  innocent  holder  for  referred  to  in  the  text,  was  adhered  to 
value  from  showing  that  it  had  imposed  by  the  Court  of  Appeals  of  New  York, 
conditions  upon  its  liability,  even  when  although  the  court  admitted  it  was  con- 
the  statute  provided  for  conditions,  and  trary  to  the  decisions  of  the  Supreme 
that  the  bonds  should  not  be  binding  until  Court  of  the  United  States  as  to  the 
the  conditions  were  performed.  Am.  L.  evidence  of  the  assent  of  the  taxpayers. 
Ins.  Co.  V.  Bruce,  106  U.  S.  828.  But  In  Venice  v.  Murdock,  sttpra,  Mr.  Justice 
this  case,  on  the  ground  that  its  recital  Strong,  speaking  of  Starin  v,  Genoa  and 
of  compliance  with  the  statute  was  specific,  Gould  v.  Sterling,  says  :  "These  decisions 
and  on  the  further  ground  that  the  bonds  are  in  conflict  with  the  rulings  of  this 
were  issaed  prior  to  the  decision  of  the  court  in  Bissell  v.  Jeffersonville,  24  How. 
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§  527.  Bitoppe)  br  Raoltol  to  aet  np 
iMsne  oontrory  to  the  BnabUng  Act.  —  A 
or  attempted  liiuitatious,  upon  the  exercise 


£S7  \  Knox  County  v.  Aspiowall,  21  How. 

689  ;  Menier  County  u.  Hacttet,  1  WaU. 
83,  and  other  cases  which  we  have  cited. 
Tbej  are  in  conlliut  also  with  decUiona  ia 
other  State  courts.  Society  for  Barings  o. 
New  London,  29  Conn.  174  ;  Evanville, 
1,  t  C.  S.  L.  R.  Co.  o.  EvansviUe,  Ifi 
InJ-  396  :  Knoi  County  Comniiaaionera  v. 
Nichols,  14  Ohio  Sl  'im.  We  have  care- 
fully considered  the  reasoua  given  for  tha 
judgmenta  in  the  New  York  cases,  with- 
out bringcooviuced  by  them.  They  ignore 
the  parauiouut  jiurpose  fur  wliich  the  bonds 
were  authorized  by  the  legislature,  and  they 
treat  the  written  assent  of  the  lAiablea 
as  the  authority  to  the  township  officers, 
when,  in  fact,  the  poirer  was  given  by  the 
legitlature,  and  it  was  only  left  to  the 
town  to  determine  by  the  action  of  two- 
thirds  of  the  resident  taxables  whether 
the  supervisors  and  Commissioners  might 
act  under  the  power.  In  Gould  e.  SIkt- 
ling  the  legislative  act  required  do  aS- 
davit  to  be  filed  with  a  statement  of  the 
assenting  taijayers,  and  in  Starin  v. 
Geuou  the  affidavit  filed  was  reguriled  as 
merely  verifying  that  the  persons  whose 
names  appeared  on  the  assents  cotaprised 
two-thirds  of  all  the  resident  taijiayera. 
But  it  is  obvious  thai  if  no  more  than  this 
was  mi^nt  by  the  required  affidavit,  it  was 
wholly  viaelcss,  for  the  assessment  rolls  oi 
the  township  would  have  shown  as  much." 
The  case,  Venice  r.  Murdock,  is  so  im- 
portnnC  in  overturning,  so  far  as  the  Fed- 
eral courts  are  concerned,  the  judgment 
of  the  Court  of  Appeals  of  New  York, 
and  as  respects  the  proposition  jt  estab- 
lishes, that  we  leprodiioe  the  additional 
reasons  given  by  the  Supreme  Court  in 
support  of  its  judgment.  "  It  is  very 
obvious,"  says  SInmg,  J.,  "  that  if  the  act 
of  the  legislature  which  nuthorized  an 
issue  of  bonds  in  aid  or  the  coiistructioD 
of  the  railroad  on  the  written  assent  of 
two-thirds  of  the  resident  taxpayera  of 
the  town,  intended  that  the  holder  of  the 
bonds  should  be  under  obligation  to  prove 
by  parol  eridence  Ihat  each  cnse  of  the  two 
hundred  and  fifty-nine  noines  signed  to  the 
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bonds,  one  not  unfrequently  provided  is  that  the  amount  voted 
or  issued  shall  not  exceed  a  specified  proportion  of  the  taxable 
property  of  the  municipality,  or  such  a  sum  as  will  require  a 
greater  levy  of  taxes  than  a  specified  mte  on  the  taxable  property 
to  pay  the  annual  interest  on  the  bonds.  The  effect  of  a  disre- 
gard of  a  statutory  limitation  of  this  character  by  the  ofl&cers  en- 
trusted by  the  statute  with  the  exercise  of  the  power  came,  for  the 
first  time,  before  the  Supreme  Coui-t  in  1875,  in  a  case  arising  under 
the  legislation  of  Kansas.^ 

^  Marcy  v.  Township   of  Oswego,   92  the  chairman  of  the  board,  and  attested 

U.  8.  637.    The  legislative  provision  is  by    the    clerk    under    the   seal    of    the 

essential  to  an  accurate  understanding  of  county. 

the  opinion  and  judgment  of  the  court  The  In  Marcy  ».  Township  of  Oswego,  supra, 
act  of  the  legislature,  under  which  the  the  bonds  to  which  the  coupons  were 
bonds  purported  to  have  been  issued,  was  attached  contained  the  following  recital : 
passed  February  26,  1870.  Laws  of  Kan.  "  This  bond  is  executed  and  issued  by  vir- 
1870,  p.  189.  The  first  section  enacted  tue  of,  and  in  accordance  toUh,  an  act  of 
that  whenever  fifty  of  the  qualified  voters,  the  legislature  of  the  said  State  of  Kansas, 
being  freeholders,  of  any  municipal  town-  entitled  '  An  act  to  enable  municipal 
ship  in  any  county,  should  petition  the  townships  to  subscribe  for  stock  in  any 
board  of  county  commissioners  of  such  railroad,  and  to  provide  for  the  payment 
county  to  submit  to  the  qualified  voters  of  of  the  same,  approved  February  25, 1870,' 
the  township  a  proposition  to  take  stock  and  in  pursuance  of  and  in  accordance 
in  the  name  of  such  township,  in  any  rail-  tnth  the  vote  of  three-fifths  of  the  legal 
road  proposed  to  be  constructed  into  or  voters  of  said  township  of  Oswego,  at  a 
through  the  township,  designating  in  the  special  election  duly  held  on  the  17th  day 
petition,  among  other  things,  the  amount  of  May,  A.  D.  1870.'*  Each  bond  also  de- 
of  stock  proposed  to  be  taken,  it  should  be  clared  that  the  board  of  county  commis- 
the  duty  of  the  board  to  cause  an  election  sioners  of  the  county  of  Labette,  of  which 
to  be  held  in  the  township  to  deteimine  county  the  township  of  Oswego  is  a  part, 
whether  such  subscription  should  be  made ;  had  caused  it  to  be  issued  in  the  name 
provided  that  the  amount  of  bonds  voted  and  in  behalf  of  said  township,  and  to  be 
by  any  township  should  not  be  above  such  signed  by  the  chairman  of  the  said  board 
a  sum  as  would  require  a  levy  of  more  of  county  commissioners,  and  attested  by 
than  one  per  cent  per  annum  on  the  tax-  the  county  clerk  of  the  said  county,  under 
able  property  of  such  township  to  pay  the  its  seal.  Accordingly,  each  bond  was  thus 
yearly  interest.  The  second  section  di-  signed,  attested,  and  sealed.  The  bonds 
rected  the  board  of  county  commissioners  were  registered  in  the  office  of  the  State 
to  make  an  order  for  holding  the  election  auditor,  and  certified  by  him  in  accord- 
contemplated  in  the  preceding  section,  and  ance  with  the  provisions  of  an  act  of  the 
to  specify  therein  the  amount  of  stock  pro-  legislature.  His  certificate  on  the  back  of 
posed  to  be  subscribed,  and  also  to  pre-  each  bond  declared  that  it  had  been  regu- 
scribe  the  form  of  the  ballots  to  be  used,  larly  and  legally  issued  ;  that  the  signa- 
The  fifth  section  enacted  that  if  three-  tures  thereto  were  genuine,  and  that  it 
fifths  of  the  electors  voting  at  such  elec-  had  been  duly  registered  in  accordance 
tion  should  vote  for  the  subscription,  the  with  the  act  of  the  legislature, 
board  of  couuty  commissioners  should  order  The  defence  to  the  bonds  was  that  there 
the  county  clerk  to  make  it  in  the  name  of  had  been  an  overissue,  contrary  to  the 
the  township,  and  should  cause  such  bonds  statute.  The  bond,  it  will  be  observed, 
as  might  be  required  by  the  teims  of  the  contains  no  statement  on  this  ymnt ;  but 
vote  and  subscription  to  be  issued  in  the  it  was  held  by  the  Supreme  Court  that  the 
name  of  such  township,  to  be  signed  by  above  quoted  recital  in  the  bonds  estopped 
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§  528.  8une  rablMt  —  In  the  case  refer 
—  Marcy  v.  Township  of  Oswego, —  the  bo 
and  contained  a  recital  of  the  act,  and  thi 
virtue  of  and  in  accordawx "  with  it,  and  ' 
accordance  wUk  the  vote  of  three-6f).hB  of 
township,  ac  an  eleutioo  held  on"  a  ape 
-  tiff  was  a  bona  fide  holder  for  value,  witho 
was  that  the  bonds  were  voted  and  issued 
and  iu  payment  of  one  subscription,  in  exce 


the  township  rnim  making  tLU  dereuce 
Bfcainat  u  bona  fide  hul<l«r. 

The  tnae  of  Haruy  t.  Township  of  Os- 
wtf^o  wu  cit«d  nod  approved  in  Humboldt 
ToniBbip  D.  LoDg,  82  U.  3.  642,  the  court 
ohierviag  :  — 

"There  is  no  eaacDtuI  diOerence  be- 
tween thui  case  and  that.  Th«  ossess- 
ment  rolls  of  the  township  nmj  hare  been 
proper  evidence  for  the  conaideration  of 
the  board  of  county  commisaionera  when 
they  were  inquiring  what  the  value  of  the 
taxable  property  of  the  township  wa^  but 
the  bonds  are  not  invalid  in  the  hands 
of  a  bona  fide  holder  by  reason  of  their 
having  been  voted  and  iseued  in  excess  nf 
the  atatntory  limit,  as  shown  by  the  roll% 
Whatever  may  be  the  right  of  the  town- 
ship, as  against  those  who  issued  the 
bonds,  it  cannot  be  set  up  against  a  bona 
fide  holder  of  the  bonds  that  the  amount 
iwnied  was  too  large,  ic  the  face  of  the 
decision  of  the  board,  and  their  recital 
that  the  bonds  were  issned  pnrsuant  to 
and  ill  accordance  with  the  act  of  1870," 
Compare  Daviess  County  p.  Dickinson, 
noted  infra,  and  see  Sherman  County  v. 
Simons,  109  U.  S.  735  ;  Potter  v.  Chaffee 
Co.  Corura'ra,  33  Fed.  B.  6H,  JUcitah  in 
bond  held,  in  favor  of  a  bona,  fiiU,  holder, 
to  estop  the  debtor  municipality  to  set 
up  that  the  bond  was  issued  in  excess 
of  the  amount  authorized  by  statute. 
New  Providence  v.  Halsey,  117  U.  S.  S36 
(1885),  a  New  Jersey  case,  in  which  the 
court  foUowH  the  decision  on  this  point  in 
Cotton  D.  New  Providence,  *7  N-  J.  I-. 
401,  and  Mutusl  Benefit  Ufe  Irs.  Co.  v. 
Elizabeth,  43  N.  J.  L.  S35.  Bergen  Co. 
Freeholdera  p.  Mer.  Ex.  Nat.  Bank  of  N.  Y. 
12  Fed.  Rep.  743.  See  also  jupra,  sec. 
G2S,  and  note ;  poit,  sec  529  a.     NegatiSi- 
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ized  by  the  statute.  The  circuit  justice  of  the  United  States  for 
the  circuit  distinguished  the  case  from  Knox  County  v.  Aspinwall, 
before  referred  to,  on  the  ground  that  the  statute  imposing  the 
limitation,  the  order  for  the  election,  the  proposition  submitted, 
the  order  for  the  issue  of  the  bonds,  and  the  latest  assessment  roll 
were  not,  properly,  matters  in  pais,  but  were  all  public,  all  open, 
all  accessible,  and  all  of  record,  and  if  consulted  by  the  pur- 
chaser would  have  shown  the  bonds  to  have  been  voted  and  issued 
in  violation  of  the  express  limitation  upon  the  power  contained 
in  the  statute.  But  the  judgment  of  the  circuit  court  was  reversed, 
three  judges  dissenting,  and  the  defence  held  unavailing.  The  case 
was  considered  to  fall  within  the  principle  of  the  previous  decisions. 
Mr.  Justice  Strong,  speaking  for  the  court,  after  stating  the  facts 
as  we  have  given  them,  observed :  "  In  view  of  these  facts,  and 
of  the  decisions  heretofore  made  by  this  court,  the  question  cannot 
be  considered  an  open  one.  We  have  recently  reviewed  the  subject 
in  the  case  of  The  Town  of  Coloma  v.  Eaves  [supra],  and  reasserted 
what  had  been  decided  before;  namely,  that  where  legislative 
authority  has  been  given  to  a  municipality  to  subscribe  for  the 
stock  of  a  railroad  company,  and  to  issue  municipal  bonds  in  pay- 
ment of  the  subscription,  on  the  happening  of  some  precedent 
contingency  of  fact,  and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  or  persons  designated  to  execute 
the  bonds  were  invested  with  power  to  decide  whether  the  con- 
tingency had  happened,  or  whether  the  fact  existed  which  was  a 
necessary  condition  precedent  to  any  subscription  or  issue  of  the 
bonds,  tlieir  decision  is  final  in  a  suit  by  the  bona  fide  holder  of 
the  bonds  against  the  municipality,  and  a  recital  in  the  bonds 
that  the  requirements  of  the  legislative  act  have  been  complied 
with  is  conclusive.  And  this  is  more  emphatically  true  when  the 
fact  is  one  peculiarly  within  the  knowledge  of  the  persons  to  whom 
the  power  to  issue  the  bonds  has  been  conditionally  granted."  ^ 


^  Id  the  dissenting  opinion  of  Mr.  Jus- 
tice Miller  (with  whom  concurred  Davis 
and  Field,  JJ. ),  the  view  of  the  court  is 
strongly  combated.  A  few  extracts  wiU 
show  the  opinion  of  the  dissentients,  and 
bring  into  clearer  relief  the  views  of  the 
court :  — 

"  In  the  cases  under  consideration," 
says  MiUer,  J.,  "this  provision  of  the 
statute  was  wholly  disregarded.  I  am 
not  sure  that  the  relative  amount  of  the 
2)ond8,  and  of  the  taxable  property  of  the 
l^wns,  is  given  in  these  cases  with  exact- 


ness, but  I  do  know  that  in  some  of  the  § 
cases  tried  before  me  last  summer  in  JTan- 
803  it  was  shown  that  the  first  and  only 
issue  of  such  bonds  exceeded  in  amount 
the  entire  value  of  the  taxable  property 
of  the  town,  as  shown  by  the  tax  list  of 
the  year  preceding  the  issue.  This  court 
holds  that  such  a  showing  is  no  defence 
to  the  bonds,  notwithstanding  the  express 
prohibition  of  the  legislature.  It  is  there- 
fore clear  that,  so  long  as  this  doctrine  is 
upheld,  it  is  not  in  the  power  of  the  legis- 
lature to  authorize  these  corporations  to 
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§  529.   Ban*  anbjoot. — The  cases  re 
sections  afford,  perhaps,  a  more  striking 


iuoe  bonds  Dnder  MOj  tpecUl  circnm- 
8Unc«8,  or  with  any  limitation  in  the  uie 
of  the  power,  whiuh  may  not  be  dian- 
garded  with  impunity.  It  may  be  the 
wisest  policy  to  preTent  the  iasae  of  sacb 
bondn  altogether.  But  it  is  not  Cor  this 
court  to  dictate  a  policy  For  the  Slatea  on 
that  subject  The  result  of  the  decision 
is  a  most  extraordinary  one.  It  stands 
alone  in  thf  construction  of  power?  spe- 
dfically  gnated,  whether  the  source  of 
the  power  be  a  State  constitution,  an  act 
of  the  legislature,  a  resolution  of  a  cor- 
porate body,  or  a  written  authority  given 
by  an  individuaL  .  .  .  No  such  principle 
has  BTer  been  applied  by  this  court,  or  by 
any  otber  court,  to  a  Slate,  to  the  United 
States,  to  private  corporations,  or  to  indi- 
viduals. 1  challenge  the  production  of  a 
ease  in  which  it  has  been  so  applied.  In 
the  Floyd  AccepUnoe  Caaes,  7  Wall  MS, 
in  which  the  Secretary  of  War  bad  ac- 
cepted time  drafts  drawn  on  biin  by  a 
contractor,  whjch,  being  negotiable,  came 
into  the  handa  of  bona  Jidt  purchasers  be- 
fore due,  we  held  that  they  were  void  for 
want  of  authority  to  accept  them.  And 
this  case  has  been  cited  by  thia  coart 
mare  than  once  without  question.  No  one 
would  think  for  a  moment  of  holding  that 
a  power  of  attorney  made  by  no  individ- 
ual csnnnt  be  ao  limited  na  to  make  any 
one  dealing  with  the  agent  bound  by  the 
limiUtioQ,  or  that  the  agent's  construc- 
tion of  hia  power  bound  the  principal. 
Nor  ban  it  ever  been  contended  that  an 
officer  of  a  private  corporation  can,  by 
exceeding  bis  authority,  when  that  an- 
thoritj  is  expresa,  is  D[>en  and  notorious, 
bind  the  corporation  which  he  profeaaea 
to  lepiesent.  The  simpticitj  of  the  de- 
vice by  which  this  doctrine  is  upheld  as 
to  ronnicipal  bonds  is  worthy  the  admi- 
ration of  all  who  winh  to  profit  by  the 
frauds  of  municipal  officers.  It  ia  that, 
whenever  a  condition  or  limitation  ia  im- 
poaed  upon  die  power  of  those  officera  in 
issuing  bonds,  they  are  the  sole  and  final 
judges  of  the  extent  of  those  powers.  If 
they  decide  to  issue  them,  the  law  pre- 
sumes that  the  conditions  on  which  their 
powera  depended  existed,  or  that  the  lim- 
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viously  decided  by  that  court,  that  the  purchaser  may  implicitly 
rely  upon  the  recitals  in  tite  bonds  made  by  the  proper  officers,  that 
the  authority  to  issue  them  has  arisen,  and  that  he  is  under  no 
obligation  to  consult  the  records  of  the  municipality,  and  is  not 
charged  with  constructive  notice  of  their  contents ;  and  this,  too, 
it  will  be  observed,  where  the  recital  in  the  bonds  was  general  and 
not  specific  in  its  nature,  and  where  the  facts  which  would  have 
shown  the  issue  of  the  bonds  to  have  been  illegal  were  matters 
appearing  upon  the  public  records  of  the  township.^ 

§  529  a.  No  estoppel  by  Recital  to  set  up  Defence  of  an  Overissne 
contrary  to  a  Constittitional  Limitation.  —  Peremptory  constitutional 
provisions  that  municipalities  shall  not  issue  bonds  exceeding  a 
specified  percentage  on  the  value  of  the  taxable  property  within 
the  municipality,  to  be  ascertained  by  the  official  assessments  or 
valuations  for  the  purposes  of  taxation,  are  regarded  by  the  Supreme 
Court  of  the  United  States,  as  well  as  by  the  State  tribunals,  as 
fixing  a  limit  beyond  which  the  power  to  issue  bonds  cannot  be 
legislatively  conferred ;  and  the  Supreme  Court  holds,  that  if  bonds 

all  open,  all  accessible  [see  on  the  point,  had  no  part  whatever  in  their  issue  and 

sec.  529  a,  post,  and  note,  and  sec.  549,  and  no  power  to  prevent  it.    This  latter  is 

note],  —  the  statute,  the  ordinance  for  their  the  true   view  of  the  matter.      As  the 

issue,  the  latest  assessment  roll.     But  in  corporation    could    only    exercise    such 

favor  of  a  purchaser  of  municipal  bonds,  power  as  the  law  conferred,  the  issuing 

all  this  is  to  be  disregarded ;  and  a  debt  of  the  bonds  was  not  the  act  of  the  cor- 

contracted  without  authority  and  in  vio-  poration.     It  is  a  false  assumption  to  say 

lation  of  express  statute  is  to  be  collected  that    the  corporation   put  them  on  the 

out  of  the  property  of  the  helpless  man  market.     If  one  of  two  innocent  |)er8ons 

who  owns  any  in  that  district.      I  say  must  suffer  for  the  unauthorized  act  of 

'  helpless  '  advisedly,   because  these  are  the  township  or  county  officers,  it  is  clear 

not  his  agents.     They  are  the  officers  of  that  he  who  could,  before  parting  with 

the  law,  appointed  or  elected  without  his  his  money,   have  easily  ascertained  that 

consent,  acting  contrary,  perhaps,  to  his  they    were    unauthorized,    should    lose, 

wishes.    Surely  if  the  acts  of  any  class  of  rather    than    the    property-holder,    who 

officers  should  be  valid  only  when  done  in  might  not  know  anything  of  the  matter, 

conformity  to  law,  it  is  those  who  man-  or  if  he  did,  had  no  power  to  prevent  the 

nge  the  affairs  of  towns,  counties,  and  vil-  wrong.'*    See,  also  Lewis  v,  Barbour  Co. 

lafl^es,  in  creating  debts  which  not  they,  Comm'rs,  8  Fed.  Rep.   191,  noteii;  infra, 

but  the  property-owners,  must  pay.  ...  It  sec  581,  note.     Compare  with  later  case 

is  easy  to  say,  and  looks  plausible  when  of  Daviess  County  v.  Dickinson,  117  U.  S. 

said,  that  if  municipal  corporations  put  657  (1885),  supra,  sec.  527,  note, 
bonds   on   the   market,   they  must  pay         ^  The  author  allows  this  section  to  stand 

them  when  they  become  due.     But  it  is  as  in  the  last   edition.      The   Supreme 

another  thing  to  say  that  when  an  officer  Court  has  not  yet  overruled  the  proposi- 

created  by  the  law  exceeds  the  authority  tions  therein  stated,  but  it  has  reached  a 

which  that  law  confers  upon  him,  and  in  different  result  where  the  overissue  is  in 

open  violation  of  law  issues  these  bonds,  violation  of  a  constitutional  provision,  as 

the  owner  of  property  lying  within  the  will  appear  by  the  next  section  (529  a), 

corporation  must  pay  them,  though  he  and  the  cases  there  cited. 
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be  issued  in  excess  of  such  limits  they  are  void  in  the  hands  of 
bona  fide  holders,  notwithstanding  a  recital  therein  that  they  are 
issued  under  and  in  pursuance  of  the  Constitution  of  the  State^  in- 
asmuch as  such  recital  will  not  estop  the  municipality  from  show- 
ing that  the  bonds  were  issued  in  violation  of  the  constitutional 
limitation ;  and  if  this  be  shown  the  plaintiff  cannot  recover,  though 
he  be  a  holder  for  value  and  without  actual  notice  of  any  over- 
issue ;  —  at  least,  this  was  so  held  in  a  case  where  the  bond  itself 
showed  on  its  face  the  total  aggregate  issue  of  bonds,  and  where 
the  issue  was  in  such  an  amount  as  that  if  compared  with  the 
assessment  roll  (itself  a  public  record,  which  everybody  is  bound 
to  notice),  the  fact  of  overissue  would  appear  upon  inspection  or  by 
arithmetical  calculation.  The  cases  on  this  subject  in  the  note 
arising  under  constitutional  limitations,  were  distinguished  on  the 
grounds  specially  stated  from  previous  cases  where  the  innocent 
holder  of  the  bond  was  allowed  to  recover,  notwithstanding  the 
bond  had  been  issued  in  excess  of  a  statviory  limitaiion  of  a  similar 
character.^  Constitutional  provisions  of  this  kind  are  of  recent 
origin,  and  were  ordained  the  more  effectually  to  prevent  the  creation 
of  extravagant  municipal  indebtedness.  The  Supreme  Court  doubt- 
less felt,  and  we  think  justly  felt,  the  force  of  the  consideration  that 
if  the  doctrines  of  that  court  in  respect  of  the  estoppels  created  by 
recitals  in  a  boud  were  extended  to  the  question  of  the  amount  or 
extent  of  municipal  indebtedness,  at  least  in  cases  where  such  amount 
could  be  ascertained  by  reference  to  a  public  recoi-d,  if  not  indeed  in 
all  cases,  would  be  to  defeat  or  render  practically  worthless  the  very 
purpose  of  the  constitutional  provision,  —  a  purpose  deemed  so  im- 
»portant  that  it  is  embodied  in  the  organic  law. 

We  have  sought  above  to  state  with  care  what  has  been  actually 
determined  by  the  Supreme  Court  of  the  United  States  in  the 
several  cases  referred  to  in  the  note,  without  attempting  to  antici- 
pate future  applications  of  that  principle,  or  limitations  upon  it, 
in  cases  where  the  facts  are  different  fix^m  those  of  the  cases  which 
have  been  thus  far  adjudged.^ 

^  Supra,  sees.  627-529.  manner  or  for  any  purpose,  to  an  amonnt, 
'  Buchanan  v.  Li tch field,  102  IT.  S.  including  existing  indebtedness,  in  the 
278  (1880);  Dixon  County  v.  Field,  111  aggregate  exceeding  five  per  centum  on  the 
tJ.  S.  83  (1883).  Buchanan  v.  Litch«  value  of  the  taxable  property  dierein,  to 
field,  supra,  involved  the  construction  of  be  ascertained  by  the  last  assessment  for 
a  provision  of  the  Constitution  of  Illinois  State  and  county  taxes,  previous  to  the 
of  1870  (art  9,  sec.  12),  which  ordains  incurring  of  such  indebtedness."  A  etat* 
that  "no  county,  city,  township,  school  ute  of  Illinois  authorized  cities  to  con- 
district,  or  other  municipal  corporation,  struct  water- works,  and  for  that  purpose 
shall  be  allowed  to  become  indebted  in  any  to  borrow  money  and  issue  bonds.    Bonds 
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§  530.  BBtop|>el  by  recital  of  Matter  of  Fact,  e.  g.  Date  of  Sub- 
scription. — The  effect  of  recitals  in  the  bonds,  and  of  statements  in 

were  issued  parsnant  to  the  statute,  each  property  withiu  the  city  for  the  year  in 
reciting  that  "  it  is  issued  under  authority  which  the  bonds  were  issued."     It  is  by 
of  an  Act  of  the  General  Assembly  of  the  no  means  clear  from  the  opinion  that  a 
State  of  Illinois  [describing  it],  and  in  positive  recital  that  the  aoiuunt  of  the 
pursuance  of  an  ordinance  of  said  city  of  bond  issue  was  within  the  constitutional 
Litchfield,  entitled  '  An  Ordinance  to  pro-  limit  would,   if  it  was  false,   avail   the 
Tide  for  the  issuing  of   bonds  and  the  holder.     The  language  of  the  court  as  to 
construction    of    the    Litchfield    water-  the  effect  of  such  a  recital,  though  strong, 
works.'"      The   constitutional    provision  is  hypothetical  and  o&i^;  and  the  effect 
I  above  mentioned  is  not  referred  to  in  the  of  recitals  under  the  constitutional  pro- 
■  statute  authorizing  the  issue  of  the  bonds,  vision  is  mbre  fully  considered  in  Dixon 
\or  in  the  ordinance,  or  in  the  bonds.    At  County  v.  Field,  infra.      Although  the 
^  the  time  of  the  issue  of  the  bonds  the  in-  court   distinguishes   Buchanan  v.   Litch- 
debtedness  of  the  city  already  exceeded  field  from  previous  cases  where  the  over- 
the  constitutional  limit    Suit  was  brought  issue  of  bonds  was  contrary  to  a  statute 
for  overdue  coupons  on  these  bonds  by  a  limitation,  yet  after  all  it  seems  to  indi- 
bona  fide  holder  for  value,  without  any  cate,  to  some  extent,  a  recession  from  the 
notice  that  the  bonds  were  issued  in  ex-  high  water-line  of  the  cases  from  which 
oess  of  the  constitutional  restriction.    The  it  is  thus  distinguished. 
Supreme  Ck>urt  of  the  United  States  de-  In  the  subsequent  case  from  Ohio  of 
cided  that  the  city  waa  not  liable,  and  the  Northern  Bank  of  Toledo  v.  Porter 
that  the  plaintiff  could  not  invoke  the  Township,   110    U.   S.   608   (1883),   not 
doctrine  of  estoppel;  and  reference  was  involving,    however,    any    constitutional 
;  made  to  the  absence  of  an  express  state-  limitation,  the  court,  considering  especial- 
'  ment  in  the  bonds  themselves  that  the  ly  the  scope  and  effect  of  a  recital  as  an 
aggregate    indebtedness,   of   which    they  estoppel,  decided  that  where  the  bond  re- 
were  a  part,  was  not  in  excess  of  the  con-  cites  that  it  is  issued  in  part  payment  of 
stitutional  limit.     In  answer  to  the  objec-  a  subscription  to  the  capital  stock  of  a 
tion  that  the  city  was  estopped  to  make  the  railroad,  in  pursuance  of  the  several  acts 
defence^    the   court   says   (/&.,   p.   292)  :  of  the  General  Assembly  and  a  vote  of 
'*  Any  different  conclusion  from  that  in-  the  qualified  electors  taken  in  pursuance 
dicated  would  extend  the  doctrines  of  this  thereof,  while  the  corporation  is  thereby 
court  upon  the  subject  of  municipal  bonds  estopped  by  the  recitals  in  the  bonds  from 
further  than    would    be  consistent  with  saying  that  no  township  election  was  held» 
reason  and  sound  policy,  and  further  than  or  that  it  was  not  called  or  conducted  in 
we  are  now  willing  to  go.     The  present  the  particular  mode  required  by  law,  it  is 
action  cannot  be  maintained,  unless  we  not  estopped  to  show  that  it  was  without 
should  hold  that  the  rntre  fact  that  the  legislative  authority  to  order  the  election 
bonds  loere  issued,  without  any  recitals  of  and  to  issue  the  bonds.     "  The  question 
the  circumstances  bringing  them  within  of  legislative  authority,**  said  the  court, 
the  limit  fixed  by  the  Constitution,  was  "  in  a  municipal  corporation  to  issue  bonds 
by  itself  conclusive  proof,  in  favor  of  a  in  aid  of  a  railroad  company,  cannot  be 
bona  fide  holder,  that  the  circumstances  concluded  by  mere  recitals  ;  \m\y  the  pmcer 
existed  which  authorized  them  to  be  is-  existing,  the  municipality  may  be  estopped 
sued.     We  cannot  so  hold."  by  the  recitals  to  prove  irregularity  in  the 
The  court  also  said   (p.   289) :  "  The  exercise  of  that  power ;  or,  when  the  law 
parchaser   of   the    bonds   was    certainly  prescribes  conditions  upon  the  exercise  of 
bound  to  take  notice,  not  only  of  the  con-  the  power  granted,  and  commits  to  the 
stitutional  limitation  upon  municipal  in-  officers  of  such  municipality  the  deter- 
debtedness,    but   of   such    facts    as    the  mination  of  the  question  whether  those 
authorized  official   assessments  disclosed  conditions  have  been  performed,  the  cor- 
concerning  the  valuation  of  the  taxable  poiation  will   also  be   estopped  by  the 
VOL.  I.  — 89 
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the  records  of  the  county  which  issued  the  bonds,  is  consideiec 
The  Town  of  Concord  v.  Portsmouth  Savings  Bank.^     A  control] 

recitals  which  import  such  performance."     (being  the  act  that  anthorized  coantie 

(110  U.  8.  619).  A  issue  bonds),  and  the  CtmstiHUion  oj 

The  principle  of  the  decision  in  the\  jSUUe  (art.  12),  adopted   October,  A. 

case  of  Buchanan   v.   Litchfield,   mpra^  \/1875."    On  each  bond  was  also  endo 

was  adopted  and  followed  in  the  subse-     the  certificate  of  the  county  clerk,  i 

quent  case  of  Dixon  County  v.  Field,  111     the  question  of  issuing  said   bonds 

IT.  S.  83  (1888),  arising  under  the  Con-     duly    submitted    to    the    people    of 

ttUution  of  the  State  of  Nebraska,  which     county,  November  24,  1875,  as  folia 

ordains  (art.  xiL,  sec.  2)  that  "no  city,      "Shall  Dixon  county  issue  to  the  C. 

county,  town,  precinct,  municipality,  or^  k  B.  H.  R.  B.  Company  $87,000  teu 

other    subdivision    of  the    State,    shall     cent  twenty-year  bonds  f  Which  was 

ever  make  donations  to  any  railroad  or     cided    in    the    affirmative  by  462  v< 

other  work  of  internal  improvement,  un-     against  120."    There  was  also  endoi 

less  a  proposition  so  to  do  shall  have  been     on  the  bond  the  certificate  of  the  aeci^ 

first  submitted  to  the  qualified  electors     and  auditor  of  the  State  of  Nebxaska  t 

thereof,   at  an  election  by  authority  of    it  was  issued  pursuant  to  law.     In  po 

law ;    provided,   that   such  donations  of    of   fact,   the   assessed   valuation    of 

a  county,  with  the  donations  or  such  sub-     county  of  Dixon  for  the  year  1875  i 

division,  in  the  aggregate  shall  not  exceed     $687,331,  and  no  more  ;  that  is  to  a 

ten  per  cent  of  the  assessed  valuation  of    the  amount  of  bonds  issued  was  mare  U 

such  county  ;  provided  further,  that  any     ten  per  cent  of  the  assessed  valuation 

city  or  county  may,  by  a  two-thirds  vot^     the  county.     On  the  principle  that  tfa 

increase  such  indebtedness  five  per  cent     must  be  authority  of  law  by  statute 

in  addition  to  such  ten  per  cent,  and  no     every  issue  of  bonds  of  a  municipal  c 

bonds  or  other  evidences  of  indebtedness     poration ;  that  the  corporation  is  bound 

so  issued  shall  be  valid,  unless  the  same     the  recitals  in  such  bonds  only  in  resp 

shall  have  endorsed  thereon  a  certificate     of  facts  which  the  coriwrate  officers  1 

signed  by  the  secretary  and   auditor  of    by  law  authority  to  determine  and  certi 

State,   showing  that  the  same  is  issued     but  not  in  respect  of  facts  which  tl 

pursuant  to  law.'*    Suit  was  brought  on     had  no  authority  to  determine,  —  such 

negotiable  bonds  issued  by  Dixon  County    whether  the  amount  of  the  bonds  in  tl 

by  a  bona  fide  holder  for  value.      The     case  exceedetl  the  constitutional  limitatic 

defence  was  that  the  bonds  were  issued  in     —  the  Supreme  Court  decided  that  t 

violation  of  the  above-quoted  provision  of    county  was  not  liable,   saying  :   "  Th< 

the  Constitution.    The  plaintiff  contended     was  no  power  at  all  conferred  to  isa 

that  the  municipality  was  estopped  from    bonds  in  excess  of  an  amount  equal  to  t 

s(*tting  up  this  defence,  by  reason  of  the     per  cent  upon  the  assessed  valuation 

recitals  in  the  bonds,  and  by  the  certificates    the  taxable  property  of  the  county.    T 

of  the  secretary  and  auditor  of  State  en-     amount  of  the  bonds  issued  was  know 

dorsed  thereon.     There  were  eighty-seven     It  is  stated  in  the  recital  itself.     It  v 

bonds  issued  at  one  time  of  $1,000  each.     $87,000.     The  holder  of  each  bond  v 

Each    bond    contained  a  recital  that  it    apprised  of  that  fact.     The  amount  of  t! 

"  tvas  issued  under  and  in  pursuance  of    assessed  value  of  the  taxable  property 

an  order  of  the  county  commissioners  of    the  county  is  not  stated ;  but,  ex  vi  termin 

the  county  of  Dixon,  and  authorized  at  an     it  was  ascertainable  in  one  way  only,  ai 

election  held  in  said  county  on  the  27th    that  was  by  reference  to  the  aaseaamei 

of  December,   1875,   and  under  and  by    itself,  a  public  record  equally  accessible  i 

virtue  of  chapter  35  of  the  General  Stat-    all  intending  purchasers  of  bonds  as  wc 

utes  of  Nebraska  and  amendments  thereto    as  to  the  county  officera.    Nothing  in  Ht 


1  Concord  v.  Portsmouth  Savings  Bank,  92  U.  a  626  (1875). 
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question  in  the  case  was  whether  the  power  to  subscribe  for  stock 
and  issue  bonds  therefor,  given  by  the  act  March  26,  1869^  was 


way  of  inquiry,  ascertainment,  or  deter- 
mination as  to  that  fact  is  submitted  to 
the  county  ofScers.  The  fact,  as  it  is 
recorded  in  the  assessment  itself,  is  ex- 
trinsic, and  proves  itself  by  inspection, 
and  concludes  all  determinations  that  con- 
tradict it."  Dixon  County  v.  Field,  111 
U.  S.  88  (1883).  In  the  case  next  cited. 
Potter  V,  Chaffee  County,  the  Circuit  Court 
distinguished  it  from  Dixon  County  v. 
Field. 

The  Constitution  of  Colorcuio  contains 
a  provision  that  no  county  shall  contract 
any  debt  by  loan,  in  any  form,  except  for 
public  buildings,  public  roads,  and  bridges, 
"  and  such  indebtedness  contracted  in  any 
one  year  shall  not  exceed  the  rates  upon 
the  taxable  property  in  such  county,  fol- 
lowing, to  wit : "  (here  specifying  the 
rates).  The  legislature  of  Colorado  passed 
an  act  authorizing  counties  to  fund  their 
floating  indebtedness,  (Laws  Colorado, 
1881,  p.  85.)  In  pursuance  of  that  act, 
the  county  of  Chaffee  issued  bonds,  which 
contained  a  full  recital  showing  compli- 
ance with  all  the  provisions  of  the  funding 
act.  In  the  case  of  Potter  v.  Chaffee 
County,  U.  S.  Circuit  Court,  Colorado, 
1888  (33  Fed.  Rep.  614),  suit  was  brought 
against  the  county  of  Chaffee  on  such 
funding  bonds.  The  county  defended  on 
the  ground  that  the  bonds  were  issued  in 
exchange  for  county  warrants,  which  war- 
rants were  void  because  issued  in  the 
first  instance  in  violation  of  the  consti- 
tutional limitation,  above  quoted,  as  to 
county  indebtedness.  The  plaintiff  was  a 
bona  fide  holder  of  the  funding  bonds  in 
suit.  The  Circuit  Court,  reviewing  the 
cases  of  Buchanan  v.  Litchfield,  DixOn 
County  V.  Field,  Bank  of  Toledo  v.  Porter 
Township,  held  that  they  did  not  control 
the  case  before  it,  and  gave  judgment  for 
the  plaintiff.  After  referring  to  Dixon 
County  V,  Field,  the  Circuit  Court, 
Brewer,  J.,  said  :  "  But  in  the  case  now 
before  this  court,  there  is  nothing  upon 
the  face  of  the  bond  which  shows  Aoto 
many  bonds  were  to  be  issued  or  how  large 
the  Hries  was.  The  statute,  in  termsy 
gave  to  the  county  commissioners  the 
power  to   detennine  the  amount  to  be 


issued  ;  and  no  man  could,  by  an  exam- 
ination of  the  bond,  get  any  information 
as  to*  the  amount  of  the  issue,  or,  by 
comparing  any  information  given  by  the 
bond  with  the  record  notice  of  the  as- 
sessed valuation,  know  that  the  county 
had  exceeded  its  power  in  the  issue  of  the 
bonds.  So  that,  taking  the  case  of  Dixon 
County  V.  Field  as  the  latest  annunciation 
of  the  Supreme  Court  in  respect  to  the 
rule  of  decision,  it  must  be  held  that  the 
county  is  estopped  from  pleading  in  this 
case  that  the  bond  was  issued  in  exchange 
for  a  void  warrant." 

Since  the  foregoing  was  written  and  as 
this  volume  passes  through  the  pre-ss,  the 
Supreme  Court  of  the  United  States  has 
decided  the  cases  of  Lake  County  v.  Rollins 
(130  U.  S.  662)  and  Lake  County  v.  Gra- 
ham (lb,  674, 1888).  In  the  case  first  cited 
the  Supreme  Court,  reversing  the  same  case 
below  (34  Fed.  Rep.  845),  held  that  the 
constitutional  provision  in  Colorado  was 
an  absolute  limitation  upon  the  power  of 
the  county  to  contract  any  and  all  in- 
debtedness, including  county  warrants  is- 
sued for  ordinary  county  expenses.  In 
the  second  case  the  same  principle  was 
applied  to  funding  bonds  of  a  county 
negotiable  in  fonn  and  in  the  hand»  of 
bona  fide  holders,  issued  under  the  author- 
ity of  a  funding  act  in  excess  of  the  con- 
stitutional limitation,  although  the  bond 
recited  that  all  of  the  provisions  and  re- 
quirements of  the  statute  had  been  fully 
complied  with  by  the  proper  officers  in  the 
issue  of  the  bonds,  and  that  such  issue  had 
been  authorized  by  a  vote  of  the  majority 
of  the  duly  qualified  electors  of  the  county. 
The  bonds  in  suit  showed  that  they  were 
part  of  an  issue  amounting  to  $500,000, 
and  contained  no  reference  to  the  Consti- 
tution, and  no  statement  that  the  constitu- 
tional requirements  had  been  observed.  In 
this  respect,  if  it  be  material,  the  bonds 
were  different  from  those  in  suit  in  the 
case  of  Potter  v,  Chaffee  County,  supra, 
and  this  circumstance  seems  to  be  the  only 
one  to  distinguish  that  case  from  I^ake 
County  V.  Graham.  In  the  latter  case  the 
court  considered  the  principles  of  Dixon 
County  o.  Field  applicable  to  the  case,  and 
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annulled  by  the  new  Constitution  of  the  State  (which  took  eflfect 
July  2,  1870)  before  the  subscription  was  made,  or  a  valid  contract 

distinguished  it  from  cases  where  there  had  cision  in  the  last-mentioned  case,  holding 

been  an  overissue  of  bonds  contrary  to  the  bonds  to  be  void,  suit  was  oommenced 

the  provisions  of  a  statute,  as  in  Sherman  against  the  city  of  Litchfield  by  Ballon,  a 

County  V.  Simons,  109  U.  8.  735,  and  Ore-  large  holder  of  the  bonds,  in  which  he  al- 

gon  V.  Jeuniugs,  119  U.  S.  74.    Laniard  J.,  leged  that  the  money  received  by  the  city 

speaking  for  the  court,  said  :    "  The  ques-  for  the  sale  to  him  of  these  bonds  was 

tion  here  is  distinguishable  from  that  in  used  in  the  construction  of  a  system  of 

the  cases  relied  on  by  counsel  for  defendant  water-works  for  the  city,  of  which  the  city 

in  error  [the  overissue  cases  contrary  to  is  now  the  owner.    That  though  the  bonds 

a  statute].     In  this  case  the  standard  of  were  void,  as  held  in  the  case  of  Buchanan 

validity  is  created  by  the  Constitution.    In  v.  Litchfield,  yet  that  in  equity  the  city  is 

that  standai-d  two  factors  are  to  be  con-  liable  to  him  Jfor  the  money  it  received  from 

sidered  :  one  the  amount  of  assessed  value,  him  ;  and  since  by  the  uae  of  that  money 

and  the  other  the  ratio  between  the  as-  the  water-works  were  constructed,  he  asked 

sessed  value  and  the  debt  proposed.   These  for  a  decree  against  the  city  for  the  amount, 

being  the  exactions  of  the  Constitution  it-  and  if  not  i)aid,  that  the  water-works  of 

self,  it  is  not  within  the  power  of  the  the  city  be  sold  to  satisfy  the  decree.    It 

legislature  to  dispense  with  them,  either  appeared  from  the  answer  and  proofs  oo 

directly  or  indirectly,  by  the  creation  of  the  part  of  the  city,  that  the  lands  on 

a  ministerial  commission  whose  finding  which  the  water-works  were  constructed 

shall  be  taken  in  lieu  of  the  facts."  were  bought  and  paid  for  before  the  bonds 

The  author  may  be  permitted  to  observe  were  issued  or  voted,  and   much  of  the 

that  when  the  provisions  of  the  statutes  expense,  also,  of  the  construction  of  the 

under  which  the  overissue  cases  were  de-  water-works  was  paid  by  taxation,  and  by 

cided  are  considered,  they  being  silent  as  resources  of  the  city  other  than  the  water 

to  the  creation  of  any  ministerial  commis-  works  bonds.     A  decree  was  passed  ai 

sion  or  special  tribunal  to  decide  upon  the  prayed,  in  the  court  below,  which  decree 

amount  of  indebtedness,  it  seems  to  be  not  was  reversed  by  the  Supreme  Court  of  the 

easy  to  find  logical  and  solid  grounds  for  Uniteii  States,  with  directions  to  dismiss 

the  distinction.      But  the   distinction   is  the  bill.    The  Supreme  Court  held  that  the 

made.     It  is  doubtless  a  sound  exposition  prohibitions  of  the  Constitution  extended  at 

of  the  Constitution  ;  and  as  to  the  constitu-  v)ell  to  implied  contracts  to  repay  the  mone$ 

tional  provision,  it  is  firmly  established  hy  as  to  the  express  contracts  found  in  the 

the  judgments  of  the  State  tribunals,  as  bonds.     Mr.  Justice  Millers  language  on 

well  as  by  those  of  the  Supreme  Court  of  this  point  is  very  decisive.    "The  language 

the  United  States.     What  effect  it  will  of  the  Constitution,"  he  says,  "is  that  no 

hereafter  have  upon  the  soundness  of  the  city,  &c.,  'shall  be  allowed  to  become  in* 

decisions  sustaining  bonds  issued  under  debted  in  any  manner  or  for  any  purpose 

similar  circumstances,  but  in  excess  of  a  to  an  amount,  including  existing  indebt* 

like  statutory  limitation,  remains  to  be  edness,   in  the  aggregate  exceeding  five 

seen.  per  centum  of  the  value  of  its  taxahle 

A  holder  of  bonds  issued  in  violation  of  property.'    It  shaU  not  become  indebted. 

such  a  constitutional  provision  is  practi-  Shall  not  incur  any  pecuniary  liability.   It 

cally  remediless.    The  public  policy  which  shall  not  do  this  in  any  manner,    Neither 

underlies  the  constitutional  limitation  of  by  bonds,  nor  notes,  nor  by  express  or  im- 

UlinoiSy  above  mentioned,  was  upheld  by  plied  promises.    Nor  shall  it  be  done  for 

the  Supreme  Court,  in  a  case  where  the  any  purpose.    No  matter  how  urgent,  bow 

equities  of  the  creditor  strongly  appealed  useful,    how  unanimous  the  wish.     The 

for  recognition  and  protection.     We  refer  prohibition  is  as  effectual  against  the  im- 

to  the  case  of  Litchfield  v.  Ballon,   114  plied  as  the  express  promise,  and  is  ts 

U.  S.  190.    This  was  a  sequel  of  Buchanan  binding  in  a  court  of  chancery  as  a  court 

V.  Litchfield,  102  U.  S.  278.    After  the  de-  of  law."   The  decree  below  was  attempted 
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to  subscribe  was  completed.  The  court  held  that,  in  point  of  fact 
a  legal  and  binding  subscription  was  made,  or  agreed  to  be  made, 
in  December,  1869,  and  hence  the  defence  of  want  of  legal  power 
failed;  and  it  then  proceeded  to  view  the  case  as  affected  by 
estoppel,  the  plaintiflF  being  a  bona  fide  holder  for  value  without 
notice  of  any  defence.  The  opinion  was  expressed  that  a  recital 
in  the  bonds  that  the  subscription  was  made  in  December,  1869, 
being  the  recital  of  a  matter  of  fact,  and  a  fact,  too,  peculiarly, 
if  not  exclusively,  within  the  knowledge  of  the  board  of  supervisors, 
estopped  the  county  under  the  circumstances  to  set  up  that  the 
subscription  was  not  made  until  after  July  2,  1870,  when  their 
authority  to  subscribe  had  expired.^    As  the  same  judgment  could 

1k>  be  sastained,  on  the  theory  that  the  city  negotiable,  issued  by  a  municipal  corpora- 
was  in  possession  of  the  money  received  for  tion  to  fund  a  debt  incurred  contrary  to  the 
the  bonds,  or,  what  is  the  same  thing,  its  provisions  of  the  Constitution,  is  void  even 
equival^t  in  property  identified  as  having  in  the  hands  of  a  holder  for  value.  Millers- 
been  procured  with  this  money.  The  court  town  v.  Frederick,  114  Pa.  St.  435  (1886) ; 
held  that  this  theory  was  not  sustained  by  distinguishing  Kerr  v.  Corry,  105  Pa.  St. 
the  proofs,  or  sustainable,  inasmuch  as  the  282  (1884),  where  the  power  to  issue  the 
money  received  by  the  city  from  the  bond-  bonds  existed,  but  the  bonds  themselves 
holders  had  long  since  passed  out  of  its  were  misapplied,  and  a  hona  fide  holder 
possession,  and  could  not  be  restored.  Also  held  entitled  to  recover.  Purchasers  of 
held  that  it  was  not  a  case  for  the  applica-  bonds  are  bound  to  take  notice  of  the  offi- 
tion  of  the  principle  that  the  plaintiff's  cial  statement  required  by  the  statute  to 
money  could  be  traced  into  property  and  a  be  filed  with  the  clerk  of  the  proper  coun- 
constructive  trust  fastened  upon  it,  since  ty  relating  to  the  amount  of  municipal 
other  funds  raised  by  taxation  had  also  indebtedness  and  taxable  values.  If  no 
gone  into  the  property,  which  had  been  such  statement  is  filed  its  absence  sliould 
purchased  before  the  bonds  were  issued,  put  the)  proposed  purchaser  on  inquiry, 
or  were  public  streets  into  which  no  and  this  although  the  duty  of  making  and 
property  of  the  complainant  had  entered,  filing  such  statement  is  imposed  upon  the 
This  decision  seems  to  leave  the  holders  officers  of  the  municipality  as  a  personal 
of  the  bonds  remediless  notwithstanding  duty,  and  this  although  it  will  not  operate 
their  strong  equities,  which  equities  there  against  the  municipality  as  an  adjudica- 
would  appear  to  be  no  difficulty  in  ordi-  tion  or  an  estoppel.  lb.  Construction  of 
oarily  enforcing  in  equity  as  a  lien,  or  on  constitutional  provision  limiting  municipal 
the  principle  of  a  constructive  trust,  if  it  indebtedness,  see  Wheeler  v.  Philadelphia, 
were  it  not  for  the  effect  given  to  the  con-  77  Pa,  St.  838,  351  (1875).  As  to  the 
stitutional  prohibition.  construction  of  limitations  on  municipal 
Under  Art.  IX,  sec.  8,  Pennsylvania  indebtedness,  see  anlet  sees.  130-187  ;  In- 
ConstUution  of  1874,  a  municipality  may  dex,  tit.  Limitation  on  Indebtedness ;  East 
incur  a  debt  or  increase  its  existing  debt  St  Louis  v.  People,  124  III.  655  ;  Mr. 
to  an  amount  exceeding  two  per  cent  upon  Merryman's  Article  on  Limitations  on 
the  assessed  valuation  of  the  taxable  prop-  Municipal  Indebtedness,  29  Central  Law 
erty  therein,  if  the  whole  indebtedness  will  Journal,  346  (November,  1889). 
not  thereby  exceed  seven  per  centum  of  ^  Concord  v,  Portsmouth  Savings  Bank, 
Buch  valuation.  This  limit  cannot  be  ex-  92  U.  S.  625  (1875)  ;  infra,  sec.  539.  The 
ceeded,  unless  the  municipality  procures  point  is  so  material  that  we  subjoin  the 
the  assent  of  the  electors  in  the  manner  opinion  delivered  by  Strong,  J.,  on  this 
provided  in  the  Constitution,  and  laws  re-  point  He  says  :  **  There  is,  however, 
lating  thereto.     A  bond,  though  in  terms  another  consideration  that  is  worthy  of 
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be  reached  on  the  ground  that  a  valid  contract  to  subscribe  had 

been  made  before  the  Constitution  took  effect,  it  may  be  a  question 
whether  the  last  point  was  a  point  really  adjudged  by  the  court 

notice.  The  findings  of  the  court  are  expired  before  the  sabBcripticMi  was  mtde, 
that  the  plaintiff  below  is  a  purchaser  of  in  the  face  of  the  recitals  and  of  the  com- 
the  bonds  for  a  valuable  consideration,  tj  records  f  Whether  it  had  expired  ««s 
having  purchased  them  before  their  ma-  a  matter  of  fact,  not  of  law,  and  it  ms 
turity  and  without  notice  of  any  defence,  peculiarly,  if  not  exclusively,  within  the 
They  were  executed  by  the  president  of  knowledge  of  the  board  of  auperriion. 
the  board  of  supervisors  and  the  county  After  having  assured  a  porcfaaser  thit 
clerk.  They  recite  that  they  are  issued  their  subscription  was  made  in  December, 
by  the  county  of  Moultrie,  '  in  pursuance  1869,  when  they  had  power  to  make  it, 
of  the  subscription  of  the  sum  of  eighty  it  would  be  tolerating  a  fraud  to  perait 
thousand  dollars  to  the  capital  sto^  of  the  county  to  set  up,  when  called  upoa 
the  Decatur,  Sullivan,  and  Mattoon  Rail-  for  payment,  that  it  was  not  made  until 
road  Company,  made  by  the  board  of  after  July  2,  1870,  when  their  authori^ 
supervisors  of  said  county  of  Moultrie,  expired."  If  the  records  of  the  coaoty 
in  December,  A.  D.  1869,  in  eonformUy  had  contradicted  the  recitals  in  the  boDd, 
to  the  provinans  of  an  act  of  the  Genend  and  had  affirmatively  shown  that  no  sub* 
Assembly  of  the  State  of  Illinoie,  approved  scription  was  made  until  after  {ke  Con- 
March  26,  A.  D.  1869.*  Now,  if  it  be  stitution  took  effect,  would  the  purchaier 
su^iposed  that  the  purchaser  of  bonds  of  the  bonds  be  bound  to  notice  that  fact! 
with  such  recitals  was  bound  to  look  See  supra,  sec.  529  a,  and  note  ;  pod,  cecL 
further  and  inquire  what  was  the  author-  539,  540,  549. 

ity  for  the  issue,  where  was  he  to  look  t  Purchaser  not  affected  by  statements  ii 
Had  he  looked  to  the  act  of  the  Greneral  county  records  contrary  to  recitals  io  the 
Assembly  of  March  26,  1869,  he  would  bonds  issued  by  the  county.  Nicolay  i. 
have  found  plenary  authority  for  a  stock  St.  Clair  County,  8  Dillon  C.  C.  R.  16S 
subscription  and  for  the  issue  of  bonds  (1874).  But  compare  sec.  529  a,  andnota 
in  payment  thereof.  If  he  was  bound  to  In  Aller  v.  Cameron,  lb.  198,  the  defend- 
know  that  the  constitutional  provision  ant  town  was  held  estopped  to  set  op 
terminated  that  authority  after  July  2,  against  a  holder  of  its  bonds  for  vilai 
1870,  he  knew  that  any  subscription  made  that  it  wal  not  legaUy  incnrporated. 
before  that  time  continued  binding  not-  Effect  of  recital  by  authorized  officers, 
withstanding  the  Constitution,  and  that  See  also  Chambers  County  v.  Clews,  21 
bonds  issued  in  payment  of  it  were,  there*  Wall.  817,  321 ;  Grand  Chute  v.  Wiuegtf, 
fore,  lawful.  If,  then,  he  had  inquired  15  Wall.  855  ;  Lynde  v.  County  of  Win- 
whether  a  subscription  had  been  made  nebago,  16  Wall.  6  ;  C.  B.  &  Q.  R.  R.  Ca  «. 
before  July  2,  1870,  at  the  only  place  Otoe  County,  16  Wall.  667;  Mercer  Coustf 
where  inquiry  should  have  been  made,  v.  Hacket,  1  Wall.  83  ;  Woods  v.  Lawrence 
namely,  at  the  records  of  the  board,  he  County,  1  Black,  886 ;  Gelpcke  v.  Pa- 
would  have  found  an  order  to  sulwcribe,  buque,  1  WalL  175  ;  Meyer  v.  Muscatine, 
equivalent  to  a  subscription  made,  in  lb,  384;  Kennicott  v.  Supervisors,  16 
December,  1869,  corresponding  with  the  Wall.  464.  The  Supreme  Court  of  lUinoii 
assertions  of  the  recitals,  and  declared  by  refused  to  follow  the  ruling  in  the  last 
them  to  have  been  a  subscription.  He  cited  case.  Scates  o.  King,  110  IlL  456. 
could  have  made  inquiry  nowhere  else  A  recital  in  a  bond  issued  in  payment  of 
with  any  prospect  of  learning  the  truth,  a  subscription  to  raUway  stock,  that  it  it 
Every  step  he  could  have  taken  assured  authorized  by  a  certain  statute,  will  not 
him  that  the  recitals  were  true.  How,  estop  the  municipal  corptoration  from  *&- 
then,  can  the  county  be  permitted  to  set  serting  that  the  issue  was  not  authorized  by 
up  against  a  bona  fide  holder  of  the  bonds  a  proper  vote  as  required  by  law.  Carroll 
that  the  authority  to  make  a  subscription,  County  v.  Smith,  111  U.  S.  556. 
with  all  its  legitimate  consequencea^  had 


.  ^ 
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§  531  (419).  Rationale  of  BatoppeL  —  A  correct  view  of  this 
'subject  wouM  seem  to  be  this :  Officers  are  the  agents  of  the  cor- 
porate body ;  and  the  ordinary  rules  and  principles  of  the  law  of 
agency  are  applicable  to  their  acts.  Their  unauthorized  acts  are  not 
binding  upon  the  corporate  body  of  which  they  are  the  public 
agents  Ordinarily,  their  unauthorized  representation  that  they 
have  power  to  do  an  act  is  not  binding  upon  the  corporation ;  that 
is,  the  question  is  as  to  their  power,  in  fact  and  in  law,  not  what 
they  have  represented  it  to  be.  The  only  exception  to  this  rule, 
in  addition  to  the  one  hereinbefore  treated  of,  to  wit,  where  it  is 
the  sole  province  of  the  officers  who  issued  the  bonds  to  decide 
whether  conditions  precedent  have  been  complied  with,  is  where 
both  parties  have  not  equal  means  of  knowledge  as  to  the  extent 
and  scope  of  their  powers,  and  where  the  particular  character  of 
their  commission  and  authority  is,  from  its  nature  and  circum- 
stances, peculiarly  known  to  the  officer  or  agent ;  in  which  case  the 
principal  will  or  may  be  bound  by  the  false  representations  of  the 
agent  respecting  his  authority,  and  its  extent  and  scope ;  but  where 
the  authority  to  act  is  solely  conferred  by  statute,  which,  in  efifect 
is  the  letter  of  attorney  of  the  officer,  all  persons  must,  at  their 
peril,  see  that  the  act  of  the  agent  on  which  he  relies  is  within 
the  power  under  which  the  agent  acts ;  and  this  doctrine  is  recog- 
nized by  the  Supreme  Court  of  the  United  States  in  some  of  its  -v 
judgments.^     Accordingly,  bonds  issued  in  violation  of  an  express  / 

statute  or  consiittUional  provision  are  void,  though  in  the  hands 
of  innocent  holders  for  value.^  On  the  principle  that  there  can 
he  no  de  fado  officer  unless  there  is  a  dejwre  office,  bonds  executed 

1  The  Floyd  Acceptances,  7  WaU.  666  v.  Richmond,  18  Gratt  (Va.)  839  (1868); 

(1868)  ;  Marsh  v.  Fulton  Chanty,  10  WaU.  8.  c.  7  Am.  Law  Beg.  (n.  s.)  589.    Upon 

676   (1870).      See,    also,    Clark   v.   Des  this  principle  it  was  held  that  the  legisla- 

Koines,  19  Iowa,  199,  210  (1865) ;  Tread-  ture  may  make  the  negotiability  of  muni- 

weU  V,  Commissioners,  11  Ohio  St  183,  cipal  bonds  dependent  upon  their  delivery 

(1860),  reviewing  and   criticising   Knox  by  a  State  officer,  and  that  a  piirchaser 

County  V,  Aspinwall,  21  How.  589.    See,  of  bonds  purporting  to  have  been  issued 

also,  Grould  V.  Sterling  (action  on  bonds),  under  a  statute  containing  such  a  condi- 

28  N.  Y.  464  ;  s.  o.  1  Am.  Law  Reg.  (n.  8.)  tion,  is  not  a  bona  fide  purchaser  without 

290,  and  note  of  Prof.  Dwight ;  Starin  v.  notice,  in  case  the  bonds  are  fraudulently 

Cknoa,  28  N.  Y.  452  ;   People  v.  Mead,  issued  without    being  delivered    by  the 

B6  N.  Y.  224  ;  Dodge  v.  County  of  Platte,  designated  officer.     MeCrary,  J.,  Lewis  v. 

82  N.  Y.  218.    United  States  v.  City  Bank  Barbour  Co.  Comm'rs,  3  Fed.  Rep.  191. 
of  Columbus,  21  How.  856  (1868),  is  a         «  Aspinwall  v,  Daviess  Qa.  Com.,  22 

very  striking  iUustration  of  the  general  How.  864;  Marsh  «.  Fulton  County,  «i;>ro; 

principle  that  a  corporate  officer  cannot  Moore  v.  New  York,  73  N.  Y.  238.  approv- 

bind  the  corporation  by  his  unauthorized  ing  text.    As  to  bonds  issued  in  excess  of 

acts    or   representations   concerning   the  eonstUutional  and  statntoiy  limitations^ 

authority  of  himself  or  others.    De  Yoss  tee  nifmi,  sees.  527-530. 
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by  peisona  purporting  to  be  d*  /ado  offiw 
was  no  lawful  statute  in  exiBtence  creatii 
void  for  want  of  power  to  iasne  them.^ 

§  532  (420).  Ibtoppel  by  Recital*  in 
So  in  a  subsequent  case,  similar  in  charac 
a  dty,  were,  by  virtue  of  various  statuU 
for  stock  in  a  railroad  company,  and  ti 
therefor  on  the  petition  of  three-fourths  of 
Before  the  issue  of  the  bonds,  the  council 
of  the  citizens  had  petitioned,  and  the  bon( 
The  Supreme  Court  of  the  United  States 
the  tribunal  to  decide  whether  the  requisi' 
that  it  was  contemplated  that  this  questio 
should  be  ascertained  and  conclusively  i 
the  bonds ;  and  that  when  the  city  was 
innocent  holders  for  value,  parol  testimonj 
that  the  petitioners  did  not  constitute  threi 
of  the  city.' 


*  AiUe,  sec.  27S  ;  KortoQ  v,  Shelbj 
County,  lis  U.  S.  425  (1885).  Id  tbu 
case  it  appeared  that  the  Hdmiuistiatioa  of 
local  matters  in  each  county  in  TennesBM 
had  for  nearly  a  century  bun  nsted  in  ■ 
County  Court,  or  as  often  called,  Qoarterl; 
Court,  conipoauii  of  justices  of  the  peac« 
elected  in  its  different  dislricta.  Power 
was  given  to  the  County  Court  to  make  a 
aubscription  and  issue  bonds  to  a  railroad 
company.  Before  the  power  was  eiecnted 
the  legislature  passed  an  act  abolishing  the 
County  Court,  and  vesting  its  powers,  iu- 
cluding  the  pcnrer  to  subscribe  for  stock 
and  issue  bonds,  in  a  Board  of  County 
Comniissionara.  The  County  Catnmis- 
aioners  issued  the  bonda.  Tbeaet  abolish- 
ing the  Quarterly  Court  and  creating  the 
Board  of  County  Commissionera  was  held, 
after  the  issue  of  the  bonds,  to  be  ddood> 
stitutional  faj  the  Supreme  Conrt  of  the 
State  of  Tennessee,  on  the  ground  that  the 
County  Court  was  one  of  the  institatioM 
of  the  State  recognized  in  the  Constitution, 
and  that  the  act  creating  the  Board  of 
County  C-ommisaionera  and  conferring  on 
them  the  powere  of  the  County  or  Quarterly 
Court  was  unconstitutional  and  void  ;  and 
hence  it  waa  held  by  the  Supreme  Court 
of  the  United  States  that  the  bonds  had 
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§  533  CONTRACTS :    ESTOPPEL  BT  RECITALS  IN  BOND. 

§  533  (421).    Estoppel  by  Recitals  in   Bond ;   Claatrs 

another   case,^   the   action  was  upon  coupons  •  payable 

9.  Aspinwall,  21  How.  539;  8.  P.  Evans-  also,  according  to  the  rule 

ville,  I.  &  C.  S.  L.  K.  B.  Co.  v.  Evans-  the  fact  was  one  not  of  a 

viUe,    15    lod.   395    (1860)  ;    Moran    v.  ascertained  by  purchasers  ii 

Miami  County,  2  Black,  722,  724  (1862) ;  to  whom  the  bonds  were  d 

Marshall  County    Sup.    v.    Schenck,    5  sold. 

WaU.  772  (1866) ;  Rogers  v.  Burlington,         lUcitals  in  b(mds,^Wlie 

3  Wall.  654  ;  Cincinnati  v.  Morgan,  lb,  cites  that  it  is  issued  "  un< 

275;  Mercer  County  V.  Hacket,  1  WaU.  83;  of"  an  act,  reciting  its  title 

Meyer  t;.   Muscatine,   lb.  385,  393,  per  estops  the  municipaUty  frot 

Swayne,f  J. ;  Grelpcke  v.  Dubuque,  1  WalL  against  a  bona  fide    holde 

175,  203  ;  Pendleton  Co.  v.  Amy,  13  WalL  the  defence  that  the  road 

297    (1871) ;    St.    Joseph    Township    v.  pleUd  in  time,     Oregon  v,  J 

Rogers,  16  Wall.  644  (1872).     In  the  ca^e  U.  S.  74  (1886).    To  the  eff 

last  cited  it  was  insisted  that  the  bonds  a  recital  estops  a  town,  as  a 

were  invalid  for  want  of  the  required  vote,  fide  holder  for  value,  from 

One  of  the  answers  of  the  court  to  this  conditions  imposed  on  its  Ih 

objection  was  that  "  the  act  of  the  legisla-  vote  of  the  people  had  not 

ture  made  it  the  duty  of  the  supervisor  wUh^  although  the  statute 

who  executed  the  bonds  to  determine  the  the  bonds  should  not  be  vaUi 

question  whether  an  election  was  held,  until  compliance  with  such  c 

and  whether  a  majority  of  the  votes  cast  Am.  L.  Ins.  Co.  v,  Bruce,  1 

were  in  favor  of  the  subscription,  and  in-  In  Pana  o.  Bowler,  107  U. 

asmuch  as  he  passed  upon  that  question  recitals  in  bonds  in  favor  o 

and  subscribed  for  the  stock,  and  subse-  holder  were  held  effectual 

quently  executed  and  delivered  the  bonds,  municipality,  as  against  an 

it  was  clearly  too  late  to  question  their  in  (he  mode  of  conducting  an 

▼alidity,  where  it  appears,  as  in  this  case,  prior  to  the  adoption  of  the 

that  they  are  in  the  hands  of  an  innocent  of  lUinolB  of  1870,  the  bond 

holder."    The  decision  in  the  case  referred  after  its  adoption,  althougl 

to  in  the  text  is  clearly  right,  for  the  rea-  ment  forbade  the  issuing  of  th< 

son  that  the  council  were  the  body  to  their  issue  should  have  be 

decide  the  preUminary  fact,  and  because,  under  then  existing  laws  by 


1  Mercer  County  v.  Hacket,  1  Wall,  izcd  the  supervisors  of  the  h 

83  (1863).     This  case,   and  the  case  of  Chute  to  make  a  plank-roa( 

Woods  V,  Lawrence  County,  1  Black,  386,  to  the  amount  of  ten  thoc 

are  cited  by  Mr.  Justice  HutU  in  the  case  The  bonds  in  question  were 

of  Grand  Chute  v.  Winegar,  15  Wall.  872  chairman  of  the  board  of 

(1872).     The  learned  justice  says:  "The  that  town,  and  recited  that 

same  principles  were  announced  in  Gel-  tion  had  been  made  by  the 

pcke  V.  The  City  of  Dubuque,  1  Wall,  the  town,  and  that  these  bon 

175,  and  in  Meyer  v.  The  City  of  Musca-  in  pursuance  thereof,  for  t] 

tine,  lb.  384.    In  the  latter  case  the  court  carrying  out  the  provisions 

said  that  if  the  legal  authority  [that  is.  The  plaintiff  was  the  bona  ^ 

the  legislative   enabling  Act]  was  suffi-  value  of  the  bonds  in  suit, 

eiently  comprehensive,  a  bona  fide  holder  accrued  before  their  maturil 

for  value  has  a  right  to  presume  that  all  cited  are  an  answer  to  the  n 

precedent  requirements  have  been  com-  to  show  want  of  compliance ' 

plied  with.     By  the-  act  of  February  10,  of  law,  or  to  show  fraud 

1854,  the  legislature  of  Wisconsin  author-  agents." 
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belonging  to  negotiable  bonds  issued  by  a  county  in  payment  of 
stock  subscribed  for  in  a  raikoad  company.     By  an  act  of  assemUy , 

people  prior  to  the  adoption  of  the  Con-  coold  be  exercised  onlj  upon  the  petitiia 

atitution.  of  a  majority  of  tazpajers,  **  not  indndim 

Recitals  in  a  bond  that  it  is  issued  in  those  taxed  for  dogn  or  highway  tax  onlj," 
payment  of  a  sabscription  authorized  by  a  a  petition  stating  that  the  pedtionecs  ven 
statute  referred  to,  held  not  to  estop  the  "  a  majority  of  the  taxpayers  of  the  town" 
municipality  to  show  that  the  issue  was  was  held  to  be  fatally  defectiTe.  Toitb  d 
not  authorized  by  a  vote  of  two-thirds  of  Mentz  v.  Cook,  lOS  N.  Y.  504  (188S). 
the  voters  of  the  corporation,  as  required  Ante,  sec.  515,  note, 
by  the  CanslUution  of  the  State.  Carroll  A  city  was  authorized  to  take  stock  id 
County  V.  Smith,  111  U.  S.  556.  Recitals  a  railroad  company  **on  the  petitiam  tf 
in  bonds  that  they  were  issued  "  in  pursu-  twihihirds  of  the  cUizena^  who  are  frm' 
ance  to  the  vote  of  the  electors  of  Anderson  holdere,**  &c  Bonds  of  the  city  veit 
County,  September  IS,  1869,"  held,  in  favor  duly  issued,  signed  by  the  proper  officers 
of  a  bona  fide  holder  thereof,  to  be  equiv-  and  attested  by  the  seal  of  the  city,  sod 
alent  to  a  statement  that  the  vote  was  one  on  their  face  recited  that  they  were  issoed 
lawful  and  regular  in  form  ;  and  that  evi-  by  virtue  of  an  ordinance  of  the  dty  mak- 
dence  to  show  that  the  thirty  days*  notice  ing  the  subscription.  The  minutes  of  the 
of  the  election  required  by  the  statute  was  city  council  simply  stated  that  "  the  free- 
not  given  was  not  available  to  the  municipal-  holders  of  the  city,  wUh  great  wnanwiiil^ 
ity  as  a  defence.  The  case  was  considered  had  petitioned,"  &c.  It  was  held  thst 
to  fall  within  Town  of  Coloma  v.  Eaves,  92  the  city  council  were  the  proper  judges 
U.  S.  484,  491  ;  Anderson  County  Com-  whether  or  not  the  required  number  hid 
missioners  v.  Beal,  113  U.  S.  227  (1884).  petitioned,  and  that  the  city,  as  againrt 
Where  the  ConstUution  required  the  ques-  b(ma  fide  holders  for  value,  was  "  con- 
tion  of  local  taxation  to  be  submitted  to  eluded "  by  the  ordinance  *'  as  to  any 
the  electors,  a  statute  which  empowered  the  irregularities  that  may  have  existed  ti 
resident  taxpayers  to  authorize  a  town  to  carrying  into  execution  the  power  granted 
issue  bonds  in  aid  of  a  railroad,  was  de-  to  subscribe  the  stock  and  issue  the  bonds.* 
clared  unconstitutional  and  void.  Har-  Van  Hostrup  v.  Madison  City,  1  WaO. 
rington  V.  Plainview,  27  Minn.  224,  fol-  (U.  S.)  291  (1863);  8.  P.  Meyer  v.  Mas- 
lowed  in  Plainview  r.  Winona  &  St.  Peter  catine  (where  charter  reqidred  "  a  majority 
R.  R.  Co.,  36  Minn.  505.  of  two-thirds  of  the  votes  ^iven  ")  lb.  381, 

As  to  proceedings  preliminary  to  issuing  893  ;  Aurora  v.  West,  22  Ind.  88  (1864) ; 

of  bonds.   ^71^,  sees.  163,  515,  note;  Knox  contra.  People  v.  Mead,  36  N.  Y.  224. 

Co.  Comm'rs  v.  Nichols,  14  Ohio  St.  260  ;  Post,  sec  550,  note. 

Atchison  v.  Butcher,  3  Kan.  104  (1865)  ;  Where  the  act  authorizing  a  mnnici- 

Mercer  County  v.  Hacket,   1  WalL   83 ;  pality  to  issue  bonds  was  not  to  take  effect 

Rogers  v,  Burlington,  3  Wall  654  ;  Moran  until    "  approved    by    two- thirds  of  the 

V,  Miami  Co.,  2  Black,  722  ;  Flagg  v.  Pal-  electors  present  at  a  city  meeting  held  for 

myra,   33    Mo.    440;    Commonwealth    v.  that  purpose,   and  a  copy  of  its  doings 

Allegheny  Co.  Comm'rs,  37  Pa.  St  237;  lodged  in  the  office  of  the  secretary  of  Staltj'* 

compare  Marsh  v,  Fulton  County,  10  Wall,  bona  fide  purchasers  of  such  bonds  are  not 

676   (1870)  ;   Treadwell  v.   Hancock   Co.  bound  to  look  beyond  the  certificate  thus 

Comm'rs,  11  Ohio  St.  183  (1860)  ;  post,  lodged,  and  are  not  affected  by  the  actios 

sec.  550  ;  Pendleton  County  v.  Amy,   13  of  the  city,  refusing  at  prior  meettngi  t9 

Wall.  297  ;  City  of  Lexington  v.  Butler,  approve  the  act.     Socie^  for  Savings  K 

14  Wall.    284  ;  St  Joseph  Township  t;.  New  London,  29  Conn.  174  (1860). 

Rogers,  16  Wall.  644(1872);  Grand  Chute  Fraud  in  the  election  authorizing  tin 

V,   Winegar,   5  Wall.   372  (1872)  ;  New  subscription  must  be  set  np  before  rights 

Haven,  M.  &  W.  R  B.  Co.  v,  Chatham,  42  have  accrued.     Butler  v.  Dunham,  27  IlL 

Conn.  465.  474  ;  People  v.  San  J.  Sup.,  27  CaL  655. 

Where  authority  to  issue  town  bonds  Further  as  to  the  construction  of 
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the  county  commissionerB  were  authorized  to  subscribe  the  stock  and 
issue  the  bands  only  upon  the  following  **  restrictions,  limitations,  and 
conditions,  and  in  no  other  manner  or  way  whatever : "  1.  "  After, 
and  not  before,  the  amount  of  such  subscription  shall  have  been  des- 
ignated, advised,  and  recommended  by  a  grand  jury  of  the  county." 
2.  Said  '*  bonds  shall,  in  no  case,  be  sold  by  the  railroad  company  at 
less  than  par*'  3.  That  the  acceptance  of  this  act  shall  be  deemed  the 
acceptance  of  another  act  fixing  the  gauges  of  railroads  in  the  county 
of  Erie.  The  plaintiff  was  a  honu  fide  holder  for  value,  of  a  number 
of  the  bonds  issued  by  the  county.  To  defeat  a  recovery,  the  county 
on  the  trial  offered  to  show,  not  that  no  recommendation  by  a 
grand  jury  was  ever  made,  but  that  no  such  recommendation  was 
made  as  the  act  required.  The  following  was  the  recommendation : 
The  grand  juiy  "  would  recommend  (omitting  the  words  '  designate 
and  advise ')  the  commissioners  of  Mercer  County  to  subscribe  an 
amount  not  exceeding  $150,000,"  —  but  not  otherwise  designating 
the  amount  The  bonds  referred  on  their  face  to  the  act  of  assembly 
and  its  date,  which  authorized  theit  issue  and  recited  that  they  were 
issued  in  pursuance  thereof.  This  was  regarded  by  the  court  not  as 
an  offer  to  show  "  that  no  law  exists  to  authorize  their  issue,  but  as 
one  to  show  that  the  recitals  in  the  bonds  are  not  true,  and  to  show 
that  they  were  not  made  *in  pursuance  of  the  acts  of  assembly'  au- 
thorizing them ; "  and,  following  Knox  County  v.  Aspinwall,  ^  it  was 
adjudged  that  the  matters  thus  offered  to  be  shown  constituted  no 
defence  against  a  bona  fide  holder,  on  the  principle  that  **  where  bonds 
on  their  face  import  a  compliance  with  the  law  under  which  tliey 
were  issued,  the  purchaser  is  not  bound  to  look  further."  And  fol- 
lowing Woods  V.  Lawrence  County,'  it  was  also  ruled  that  it  was  no 
defence  against  such  a  holder  that  the  bonds  were  sold  by  the  rail- 
road company  for  less  than  par,  they  being  negotiable  and  the  plain- 


to  aid  in  the  building  of  railvoaya,  see  anU, 
chap.  vi.  sec.  153  et  aeq.  Ante,  sees.  515, 
519,  and  notes. 

^  Knox  Co.  Comm'rs  v.  Aspinwall,  21 
How.  539. 

*  Woods  V,  Lawrence  County,  1  Black, 
886.  In  Woods  v.  Lawrtnce  County, 
aboye  cited,  it  was  also  hel\d||)iere  the 
statute  requires  the  grand  jury  to  fix  the 
amount  of  a  subscription  to  railroad  stock, 
and  to  approve  of  it,  and  upon  their  re- 
port being  filed  empowers  commisaionen 
to  carry  the  same  into  effect  by  making  its 
subscription  in  the  name  of  the  county, 
that  if  these  things  be  done  agreeably  to 


the  law,  the  county  cannot  afterwards  deny 
its  obligation  to  pay  the  amount  sub- 
scribed. In  a  suit  brought  to  recover  the 
arrears  of  interest  on  such  bonds,  it  is  not 
necessary  for  the  holder  to  show  that  the 
grand  jury  fixed  the  manner  and  terms  of 
paying  for  the  stock  ;  nor  is  it  a  defence 
for  the  county  to  show  that  the  grand  jury 
omitted  to  do  so.  It  is  enough  that  the 
manner  and  terms  of  payment  were  agreed 
upon  between  the  company  and  the  com- 
missioners. This  case,  among  others,  was 
dted  and  approved  in  Grand  Chute  v. 
Winegar,  15  Wall.  872  (1872) ;  s.  c.  5 
Chicago  L^gal  News,  337. 
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tiff  innocent  And  it  was  also  decided  that  the  acceptance  by  the 
railroad  company  of  the  bonds  authorized  by  the  act  operated  per  » 
as  an  acceptance  of  the  gauge  law. 

§  534  (422).  Estoppel  by  Recitals  in  the  Bond  ;  ninatration.  — 
In  another  case,  authority  to  a  city  "  to  take  stock  in  any  cha> 
tered  company  for  making  a  road,  or  roads,  to  the  said  city**  was  held, 
in  favor  of  a  bona  fide  purchaser  of  its  bonds,  to  avihcrrize  it  to  sub- 
scribe to  a  railroad  which,  by  the  terms  of  its  charter,  and  in  fact 
did  not  terminate  at  said  city,  but  whose  nearest  terminus  was  forty- 
six  miles  distant,  it  appearing  that  there  was,  at  the  time  of  said 
subscription,  another  railroad  leading  from  that  terminus  to  the 
city.*  Authority  was  given  by  the  legislature  to  the  city  of  Mil- 
waukee to  issue  bonds  in  aid  of  a  railroad  company  specially  named, 
"  and  any  other  railroad  company  duly  incorporated  and  organized 
for  the  purpose  of  constructing  railroads  leading  from  the  city  of 
Milwaukee,"  &c.,  and  it  was  held,  such  having  been  the  construction 
put  upon  it  by  the  city  authorities  at  the  time,  that  the  power  to 
issue  bonds  was  not  confined  to  companies  then  in  existence,  but  ex- 
tended to  companies  afterwards  created.^ 

§  535  (422  a).  Estoppel  by  Recital  in  Bond ;  lUuatration.  —  In 
another  case,*  the  city  was  held  liable  upon  bonds  issued  to  a  railway 
company  under  the  following  circumstances,  viz. :  The  legislature  au- 
thorized the  city  to  subscribe  on  the  condition  of  a  majority  vote; 
the  city  embodied  three  conditions  in  the  proposition  submitted  to 
the  voters,  one  of  which  was  that  $1,000,000  should  be  subscribed 
by  other  parties ;  the  vote  carried ;  other  parties  did  not  subscribe 
the  $1,000,000 ;  the  city  refused  to  subscribe  and  issue  bonds,  but 


1  Van  Hostrop  v.  Madison  City,  1  Wall. 
291  (1863)  ;  see  Aurora  v.  West,  9  Ind. 
74  ;  8.  0.  22  Ind.  88,  96,  603.  The  deci- 
sion in  Van  Hostrup  v,  Madison  City  was 
undoubtedly  influenced  by  the  natural 
desire  to  protect  the  holders  of  the  bonds. 
Doubts  can  but  be  entertained  that  the 
Columbus  and  Shelby  Road,  distant  and 
between  different  points,  was  a  road  lead- 
ing to  Madison.  Note  remarks  of  Nelsoriy  J. 
See  also  Kirkbride  v.  Lafayette  Co.,  108 
U.  S.  208. 

<  James  v.  Milwaukee,  16  Wall.  159 
(1872). 

In  Lynde  v.  Winnebago  County,  16 
Wall.  6  (1872),  a  special  submission,  under 
the  laws  of  louoOf  to  a  popular  Tote,  was 


construed  to  give  the  requisite  authority 
to  issue  the  bonds  of  the  county  to  raise 
money  to  build  a  court-house.  The  case 
also  holds  that  it  was  competent  for  the 
proper  county  official  (the  county  judge) 
to  visit  New  York  for  purposes  connected 
with  the  disposition  of  the  bonds,  and 
while  there,  and  out  of  his  jurisdieiian^  to 
issue  and  seal  new  bonds  with  a  new  setU 
procured  at  the  time,  in  exchange  for  bonds 
already  issued,  but  not  yet  put  on  the  mar- 
ket, and  it  was  so  held  although  the 
statute  of  the  State  provided  that  in  the 
case  of  the  absence  of  that  officer  the  county 
clerk  should  take  his  place. 

s  Lexington  v.  Butler,   14  Wall.  88S 
(1871). 
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was  compelled  to  do  so  by  a  mandamus  of  an  inferior  court,  whose 
judgment  was  afterwards  reversed  by  the  Court  of  Appeals  of  the 
State,  which  held  that  the  city  had  no  authority  to  take  the  stock  or 
issue  the  bonds  until  the  $1,000,0001  had  been  subscribed  by  other 
parties.  Meanwhile,  however,  bonds  were  issued  by  the  city,  bear- 
ing its  seal  and  signed  by  its  mayor  and  clerk,  reciting  that  they 
were  duly  issued  under  a  specified  act  of  the  General  Assembly. 

§  536.   Same  aabjeot.  —  The  Supreme  Court  of  the  United  States 
held  in  the  case  last  cited  that  a  bona  fide  holder  for  value  of  these 
bonds,  who  had  no  actual  notice  of  the  facts  relied  on  for  a  defence, 
could  recover  thereon.    Mr.  Justice  Clifford,  delivering  the  opinion 
of  the  court,  makes  use  of  this  language  in  stating  the  ground  of  the 
judgment :  "  Admitted,  as  it  is,  that  the  corporation  defendants  pos- 
sessed the  power  to  subscribe  for  the  stock  and  issue  the  bonds,  it  is 
clear  that  the  plaintiff  is  entitled  to  recover  upon  the  merits,  as  the 
repeated  decisions  of  this  court  have  established  the  rule  that  when 
a  corporation  Juts  power  under  any  circumstances  to  issue  negotiable 
securitiesy  the  bona  fide  holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the  requisite  authority, 
and  that  they  are  no  more  liable  to  be  impeached  in  the  hands  ot 
such  a  holder  than  any  other  commercial  paper."    By  the  expression 
that  it  is  admitted  that  the  city  "  possessed  the  power  to  subscribe 
for  the  stock  and  to  issue  the  bonds,"  reference  is  undoubtedly  made 
to  the  act  of  the  legislature  which  gave  this  power  on  condition  of  a 
majority  vote,  and  possibly  to  the  fact  that  it  was  admitted  in  the 
plea  that  the  vote  was  cast  in  favor  of  the  subscription,  for  other- 
wise it  seems  to  have  been  denied  that  the  power  existed  ;  and  that 
it  did  not  exist  as  between  the  city  and  the  railroad  corporation  was 
decided  by  the  Court  of  Appeals  of  the  State.    The  substance  of  the 
decision  of  the  United  States  Supreme  Court  in  this  case  would  seem 
to  be  that  a  bona  fide  purchaser  of  the  bonds  had  a  right  to  presume 
that  the  condition  annexed  by  the  city  as  to  the  $1,000,000  of  other 
subscriptions  had  been  complied  with ;  and  thus  viewed,  the  judg- 
ment of  the  court  rests  upon  grounds  whose  soundness  cannot  admit 
of  question.     It  is  not  an  authority  upon  its  essential  facts  in  favor 
of  the  proposition  that  if  the  bonds  had  been  issued  without  any 
vote,  or  attempt  at  a  vote,  they  would  have  been  binding,  in  the 
absence  of  estoppel  other  than  by  recitals,  or  in  the  absence  of  other 
ground  of  liability. 

§  537  (422  b).  Other  Ghrotmds  of  Bstoppel.  —  In  another  case,^  the 
authority  to  subscribe  for  the  stock  of  the  company  was  given  on  conr 

1  Pendleton  v.  Amy,  18  WaU.  297  (1871). 
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dition  that  the  eoanty  should  to  vote  bjf  a  maj 
residing  therein.  A  subscription  waa  made 
of  atock  was  issued  to  the  coaoty,  which  wi 
still  owned  by  it  in  1869,  when  suit  was  bn 
that  the  bonds  contained  any  recitals  that  i 
been  complied  with,  or  that  the  county 
taxes  to  pay  interest  on  the  bonds.  The  & 
that  there  was  no  power  to  issue  the  bond 
people  had  ever  been  taken.  The  plaintiff 
it  was  held  that  he  was  entitled  to  recover, 
estopped  to  set  up  that  no  vote  was  had.  I 
is  thus  stated  by  Mr.  Justice  Strong;  "  Th< 
change  for  the  bonds  a  certificate  of  the  st< 
pany,  which  it  held  about  seventeen  yean 
was  brought,  and  which  it  still  holds.  Hai 
for  the  stock,  we  think  the  county  cannot  r 
exchange,  and  assert  against  a  parobaser  of 
though  the  legislature  empowered  it  to  mi 
upon  the  market,  upon  certain  conditions, 
regard  of  the  conditions."  It  will  be  obeer 
been  of  opinion  that  the  bonds  were  enfo 
holder  for  value  though  no  election  had  ii 
case  would  naturally  have  been  put  upon  t! 

§  538.  What  oon«tltat«>  CompI«tad  Bnt 
■nbBoilbe.  —  Interesting  questions  have  ari 
a  subscription  on  the  part  of  a  municipality 
tion,  or  a  valid  contract  to  subscribe,  to 
company,  and  when  rights  are  vested  thei 
legislatively  impaired  without  the  consent  t 
Where  a  precedent  popular  vote  is  requii 
authority  is  given  to  subscribe  for  the  stoc] 
does  not  constitute  a  contract  between  the  i 
ized  to  subscribe  and  the  railroad  company. 

1  Aspinwall  v.  County  of  Jo  Duviess,  pany.     Ba 

32  How.  S64  ;  Town  of  Concord  t.  Ports-  826  (1884) 

mouth  Savings  Bank,  92  U.  8.  625;  Harsh-  plete  a  vsl 

own  V.  Bates  County,  3  Dillon  0.  C.  R.  Patnam  Ct 

160,  192,  not*  ;  B.  c.  affirmed  in  Supreme  County  r. 

Court,  B2  U,  8.  E69  (1876)  :  anie,  see.  70,  92  U.  S.  6; 

and  cases  cited.     Oerman  Bonk  v.  Frank-  The  righ 

lin  County,  12S  U.  8.  B26  (18SS).     Snb-  /lolder  in  » 

Bcription  by  •  county  for  stock  held  to  be  (tack  hia 

cam  plete, -although  no  actual  lubacription  the  munfci 

was  made  on  the  ntock  books  of  the  com-  ilghta  of  ( 
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§  539.  Same  sabject.  Power  may  be  annulled  by  Constitntional 
Provision  or  Zieglalative  Action  before  Rights  become  vested ;  Bonds 
in  Snoh  Case  are  void  in  Everybody's  Hands.  —  As  illustrating  the 
necessity  of  a  continued  existence  of  the  power  to  issue  the  bonds,  and 
as  showing  what  did  not  amount  to  a  completed  contract  before  the 
power  was  repealed  by  a  constitutional  provision,  the  case  of  the 
Town  of  Concord  v.  Portsmouth  Savings  Bank  may  usefully  be  re- 
ferred to.^  Chronologically  stated,  the  facts  were  these :  The  bonds 
were  issued  under  the  act  of  March  7,  1867,  and  so  recited.  The 
act  enacted  that  certain  incorporated  towns  and  cities,  and  towns 
acting  under  the  township  organization  law  (among  which  it  was 
conceded  the  town  of  Concord  was  one),  should  be  and  were  sever- 
ally authorized  to  appropriate  such  sum  of  money  as  they  might 
deem  proper  to  the  Chicago,  Danville,  and  Vincennes  Railroad 
Company,  to  aid  in  the  construction  of  the  road  of  said  company, 
to  be  paid  to  the  company  as  soon  as  the  track  of  said  road  should 
have  been  located  and  constructed  through  said  city,  town,  or  town- 
ship respectively.  To  this  was  attached  the  following  proviso : 
**  Provided,  however,  that  the  proposition  to  appropriate  moneys  to 
said  company  shall  be  first  submitted  to  a  vote  of  the  legal  voters 
of  said  respective  townships,  towns,  or  cities,  at  a  regular  annual  or 
special  meeting,  by  giving  at  least  ten  days*  notice  thereof ;  and  a 
vote  shall  be  taken  thereon  by  ballot  at  the  usual  place  of  election, 
and  if  the  majority  of  votes  cast  shall  be  in  favor  of  the  approprior 

Bpecially  authorized  by  the  legislature,  the  ship  upon  an  a^jndication  by  the  Supreme 

railroad  company  has  no  powtT,  when  re-  Court  of  the  State  that  the  law  authorizing 

ceiving  the  subscription  and  bonds,  to  the  issue  was  unconstitutional,  it  was  held, 

agree  to  put  the  municipality  in  a  better  in  a  suit  brought  by  the  railroad  thirteen 

position  than  other  stockholders,  as,  for  years  afterwards,  and  after  the  decision  of 

example,  by  agreeing  to  pay  a  fixed  rate  the  State  court  had  been  reversed  by  the 

of  interest  on  such  stock,  equivslent  in  Supreme  Court  of  the  United  States,  that 

amount  to  the  interest  on  the  municipal  the  return  of  the  bonds  by  the  State  officer 

Iwnds  issued  in  payment  therefor.     Pitts-  and  their  retention  by  the  township  were 

burgh  k  S.   Railroad   Co.   v,   Allegheny  a  conversion  which  entitled  the  railroad 

County,  79  Pa.  St.  210  (1876) ;  8.  c.  8  company  to  bring  suit  at  once,  but  that 

Cent.  Law  Jour.  204.     Instence  in  which  the  bill  brought  after  such  a  lapse  of  time 

there  was  legislative  authority  for  such  a  should  be  dismissed.    Young  r.  aarendon 

contract,  see  case  of  the  Pittsburgh  and  Tp.,  26  Fed.  Rep.  805. 
Connelsville  Railroad  Co.,  68  Pa.  St  126.         i  Concord  v,  Portsmouth  Savings  Bank, 

When  contract  to  subscribe  stock  is  com-  92  U.  S.  625  (1876) ;  see  infra,  sec.  540, 

|.l«*ted.     Shelby  County  Court  v.  Cumber-  note.     Effect  of  the  constitutional  provi- 

Innd  &  0.  RaUroad  Co.,  8  Bush  ( Ky. ),  209,  sion  of  IlUnoU  of  July  2, 1870,  quoted  in 

800  ;  Chicago,  K.  &  W.  R  R  Co.  v.  Osage  the  text,  see  German  Bank  v.  Franklin 

County,  88  Kan.  597.    Where  a  township  County,  128  IT.  S.  626  (1888),  and  cases 

delivered  iu  honeh  in  escrow  to  a  State  there  cited,  in  THinaia  and  in  the  Supreme 

officer,  to  be  held  until  the  completion  of  Court  of  the  United  States,  construing  and 

the  road  in  aid  of  which  they  were  issued,  applying  the  same.    Poet,  sec^.  542,  550; 

and  the  officer  returned  them  to  the  town-  anU^  seo.  580. 
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tian,  then  the  same  shall  be  made,  otherwise  not"  The  second  sec- 
tion empowered  and  required  the  authorities  of  said  municipalities 
to  levy  and  collect  a  tax,  and  make  such  provisions  as  might  be 
necessary  for  the  prompt  payment  of  the  appropriation  under  the 
provisions  of  the  law.  The  town  voted  on  the  20th  day  of  November, 
1869,  that  it  would  make  a  donation,  provided  the  company  would 
run  its  railroad  through  the  town.  On  the  20th  of  June,  1870,  the 
company  gave  notice  of  its  acceptance  of  the  donation.  On  the  2d 
of  July,  1870,  the  new  Constitution  of  the  State  went  into  opera- 
tion, by  which  it  was  ordained  that  "  no  city,  town,  township,  or 
other  municipality  shall  ever  become  subscribers  to  the  capital  stock 
of  any  railroad  or  private  corporation,  or  make  donation  to,  or  loan 
its  credit  in  aid  of,  such  corporation ;  provided,  however,  that  the 
adoption  of  this  article  shall  not  be  construed  as  affecting  the  right 
of  any  such  municipality  to  make  such  subscriptions,  where  the 
same  have  been  authorized  under  existing  laws  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such  adoption."  On  the  9th 
day  of  October,  1871,  the  bonds  in  suit  were  executed  and  deliv- 
ered as  a  donation  to  the  railroad  company ;  and  the  question  was 
whether  there  was  any  existing  authority  to  make  the  donation  and 
issue  the  bonds.  The  Supreme  Court,  after  pointing  out  that  the 
authority  given  to  the  town  of  Concord  by  the  act  of  March  7, 
1867,  was  not  to  subscribe  for  stock,  but  to  make  an  appropria- 
tion or  donation,  which  distinction  is  also  taken  in  the  provision  of 
the  Constitution  above  quoted,  held  that  no  donation  could  be  made, 
under  the  act  of  1867,  until  after  the  completion  of  the  location 
and  construction  of  the  road  through  the  town ;  that  the  vote  of 
November  20,  1869,  in  favor  of  an  appropriation,  was  not  an  appro- 
priation or  donation ;  that  the  power  to  make  such  donation  was 
annulled  by  the  Constitution  on  July  2,  1870,  and  that  there  was 
at  that  date  no  contract  in  esse  between  the  town  and  the  railroad 
company  which  stood  in  the  way  of  the  operation  of  the  consti- 
tutional prohibition.  As  to  the  effect  of  the  vote  of  the  town,  of 
November  20, 1869,  and  the  acceptance  of  the  railroad  company  of 
June  20,  1870  (both  of  which,  it  will  be  observed,  were  before  the 
Constitution  went  into  operation),  the  court  observed :  "  But  the 
town  was  not  empowered  to  make  the  donation  until  the  road  was 
located  and  constructed  through  the  town.  It  had  no  authority  to 
make  a  contract  to  give ;  and  the  acceptance  was  an  undertaking  to 
do  nothing  which  the  company  was  not  bound  to  do  before  the 
authority  of  the  town  to  make  a  donation,  or  to  engage  to  make  a 
donation,  came  into  existence  What  is  called  the  acceptance  of 
the  railroad  company  cannot  be  construed  as  an  engagement  to 
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locate  and  build  the  railroad  through  the  town.  It  amounted  to  no 
more  than  saying, '  If  we  build  our  road  through  your  town,  we  will 
receive  your  gift.'  There  was,  therefore,  no  consideration  for  the 
town's  promise  to  give,  even  if  the  popular  vote  can  be  considered 
a  promisa  There  was  no  contract  to  be  impaired.  A  contract 
should  be  clearly  proved  before  it  invokes  the  protection  of  the 
Federal  Constitution.  We  conclude,  then,  that  at  the  time  the  do- 
nation was  made,  there  was  no  authority  in  the  municipality  to 
make  a  donation  to  the  railroad  company,  and  consequently  no 
authority  to  issue  the  bonds.  It  follows  that  the  bonds  and  cou- 
pons are  void."^ 

§  540.  Same  Bubjeot.  Mode  of  Subsoription  ;.  when  Subsoription 
Complete.  —  Power  by  legislative  act  to  the  hoard  of  s^up^rvisors  of  a 
county  to  subscribe  an  amount  not  exceeding  a  given  sum  to  the  stock 
of  a  specified  railroad  company,  and  to  issue  bonds  In  payment 
therefor,  without  requiring  the  sanction  of  a  popular  vote,  but  udth 
a  proviso  that  the  bonds  shall  not  be  issued  until  the  road  is  open  for 
traffic,  gives  complete  authority  to  the  county  to  subscribe  for 
the  stock,  or  to  make  a  binding  agreement  to  subscribe  therefor 
preparatory  to  a  final  subscription.  The  proviso  that  the  payment 
of  the  subscription  should  be  postponed  until  the  railroad  should  be 
opened  does  not  limit  the  power  to  subscribe,  or  to  enter  into  an 
agreement  to  make  the  subscription  before  the  road  is  completed. 
And  it  was  held  that  a  resolution  of  the  board  of  S2tpervisors,  made 
when  the  power  to  subscribe  existed  or  had  arisen,  th^it  ths  county 
subscribe  a  given  sum  to  aid  in  the  construction  of  the  road  of  the 
company,  without  any  subscription  on  the  books  of  the  company, 
amounted  to  a  subscription,  or,  at  all  events,  to  a  legal  undertaking 
to  subscribe,  which,  when  assented  to  or  accepted  by  the  company, 
became  a  binding  contract,  which  the  county  could  not  revoke,  and 
which  could  not  be  impaired  by  any  subsequent  prohibition  of  the 
Constitution  or  the  legislature  without  the  assent  of  the  milroad 
company.^ 


^  In  lofwa  it  is  beld  that  if  money  be 
expended  before  the  repeal  of  a  statute, 
upon  the  faith  of  the  tax  provided  for  bj 
it,  the  repeal  does  not  invalidate  the  tax 
and  it  may  be  collected.  Burges  t;. 
Mabin,  70  Iowa,  d38  ;  approved  Barthel  t;. 
Header,  72  Iowa,  125. 

*  Town  of  Concord  v.  Portsmouth  Sav- 
ings Bank,  92  U.  S.  625  (1875);  Livings- 
ton County  V.  Portsmouth  Bank,  128  IT.  8. 
102,  126  (1888) ;  ScoU  v.  Hansheer,  94 
VOL.  I. —40 


Ind.  1 ;  infra,  sec.  540,  note.  A  muni- 
cipal corporation  which  issued  its  bonds  to 
a  railroad  company /ormecf  by  consolidating 
two  other  companies  was  held  estopped  to 
deny  the  validity  of  the  consolidation. 
Young  V.  Township  of  Clarendon,  26  Fed. 
Rep.  805.  See  infra,  sec.  541.  In  a  case 
where  a  subscription  was  made  to  a  rail- 
road company  by  a  city,  payment  to  be 
made  when  ten  miles  of  the  railroad  was 
completed,  and  the  charter  of  the  company 
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But  before  any  sabscription  is  made,  or  before  any  contract  to 
subscribe  is  completed,  the  anthority  to  subscribe  may  be  repealed 
or  taken  away  by  legislative  or  constitutional  provision.^  And  if 
the  authority  to  subscribe  depends  upon  a  precedent  vote  of  the 
people,  the  vote,  without  a  subscription  or  an  agreement  to  sub- 
scribe, does  not  create  a  contract,  or  preclude  the  repeal  of  the 
authority  to  make  the  subscription :'  it  is  executory  until  the  sub- 
required  it  to  complete  its  line  in  fifteen  the  operation  of  a  eonMUuiional  Zmttottm 
years,  it  was  held  that  an  extension  of  the  upon  the  power  of  the  legislature  and  of  t 
time  ¥dthin  which  the  line  could  be  com-  constittUvmal  inhibitton  upon  a  munie^l- 
pleted  did  not  release  the  subscription,  ily,  is  tlie  case  of  Norton  r.  Brownsrille, 
Jacks  V.  City  of  Helena,  41  Ark.  218.  129  U.  S.  479  (1888).    Here  an  act  of  Feb- 

^  For  the  effect  upon  incomplete  eulh  rnary  8,  1870,  authorised  Brownsville  to 

eeriptums  of  the  adoption  of  constitutional  issue  bonds  in  aid  of  a  railroad  company 

provisions  forbidding  or  limiting  the  power  on  a  migority  vote.     May  5,  1870,  the 

to  aid  railroads,  see  tn/ro,  sec.  542,  note ;  amended  Constitution  took  effect,  which 

and,    also.    Concord    v,    Robinson,    121  ordained  that  "  the  credit  of  no  city  shall 

U.  S.   165,  distinguished,  German  Bank  be  given  or  loaned  to  or  in  aid  of  any  per- 

V.  Franklin  County,  128  U.  S.  526,  543  son  or  corporation,  ezoept  upon  an  electioD 

(1888) ;  Eatzenbei^r  v,  Aberdeen,   121  to  be  first  held  by  the  qualified  votera,  and 

U.  S.  172  ;  Oregon  v.  Jennings,  119  U.  S.  the  assent  of  three-fourths  of  the  votes  at 

74,  distinguished,  German  Bank  v.  Frank-  said  election.'*    May  11,  1870,  five  dsfi 

lin  County,  128  U.  S.  526, 548  (1888);  Nor-  after  the  amended  Constitution  took  efiect, 

ton  V.  Shelby  County,  118  U.  S.  425.    The  proceedings  were  initiated  to  issue  bands, 

efiect  of  the  prohibition  in  the  Conititu-  and  an  election  was  held  under  the  act  of 

tion  of  Missouri  of  1865,  of  municipal  sub-  February  8,  1870,  at  which  every  vote  vai 

Bcriptions  in  aid  of  railways  vdthout  the  cast  for  the  issue  of  bonds.     The  bondt 

previous  assent  of  two-thirds  of  the  quali-  recited  that  they  were  issued  by  authority 

fied  voters,  has  been  considered  in  many  of  the  act  of  February  8,  1870.     It  was 

cases  determined  in  the   State  courts  of  held  that  the  power  to  issue  bonds  under 

Missouri  and  in  the  Federal  courts.    The  the  act  of  1870  not  having  been  acted 

State  courts  first  held  that  the  efiect  of  the  upon  until  after  the  Constitution  of  1870 

constitutional  provision  was  to  limit  the  went  into  effect,  such  power  could  not  be 

future  exercise  of  legislative  power,   but  exercised  without  further   legislation  in 

did  not  take  away  any  authority  granted  conformity  therewith ;   the  effect  of  the 

and  in  existence  at  the  time  the  Constitu-  constitutional  prohibition  being  to  annul 

tion  of  1865  went  into  operation.    Sub-  all  unexecuted  powera  conferred  upon  the 

scriptions  were  made  nnd  railway  bonds  corporation.     Whether  this  would  have 

issued  when  this  construction  prevailed  ;  been  the  effect  if  the  terms  of  the  set  of 

and  the  Federal  courts  held  that  such  1870  and  of  the  constitutional  amendment 

bonds  were  valid.     The  Supreme  Court  of  had  not  been  inconsistent,  queers.   See  Jar- 

Missouri  afterwards  put  a  different  con-  rolt  v.  Moberly,  103  U.  S.  580 ;  EeUey  v. 

struction  on  the  Constitution  ;  but  the  Milan,  127  U.  S.  189, 154  ;  post^  sec  851  a; 

Supreme  Court  of  the  United  States  de-  Norton  v.  Taxing  District  of  Brownsville, 

dined  to  reconsider  its  former  decisions,  to  S6  Fed.  Rep.  99   (U.  S.  Cir.  OUp  W.  D. 

the  prejudice  of  bona  fide  holdera  of  bonds  Tenn.  1888). 

issued  prior  to  the  change  of  decision  in  '  Aspinwall  v.  County  of  Jo  Davjeo, 

the  State  court.    The  cases  on  this  subfect  22  How.  364  (1859) ;  (J.  P.  R.  R.  Co.  t. 

are  reviewed  by  Mr.  Justice  Harlan,  in  Davis  Co.,  6  Kan.  256  (1870) ;   State  v. 

Scotland  County  v.  Hill,  132  U.  S.  107  Saline  Co.,  45  Ma  242  ;  Jeffries  «.  Law- 

(1889).  reno^   42  Iowa,  498  (1876);    Bound  v. 

lUuBtrative  of  the  disHnetion  bet?reen  Wis.  C.  B.  Co.,  45  Wis.  54S ;  oiile^  aee.  70; 
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scription  is  actually  made.^    But  an  actaal  manual  subscription  on 

post,  sec.  866,  note,  and  cases  there  cited;  pledge  to  subscribe  the  fifty  shares  in  this 
Harshman  v.  Bates  Coanty,  3  Dillon  C.  C.  particular  road,  but  as  actually  taking,  aud 
R.  162,  note ;  affirmed  92  U.  S.  579  ;  Ger-  in  substance  and  legal  effect  subscribing 
man  Bank  v.  Fnnklin  County,  128  U.  S.  for  that  number  of  shares.  So  in  Nugent 
526  (1888).  The  law  on  this  subject  is  t;.  The  Supervisors  of  Putnam  County,  19 
thus  stated  and  the  cases  referred  to  and  Wall.  241,  it  was  said  that  to  constitute  a 
distinguished,  by  Mr.  Justice  Strong,  in  subseriptum  by  a  county  to  stock  in  a 
The  Town  of  Concord  v,  Portsmouth  Say-  railroad  company,  it  is  not  necessary  that 
ings  Bank,  supra :  —  *■  there  be  an  act  of  manual  subscribing  on 
**  This  case  [although  between  the  same  the  books  of  the  company.  These  cases 
parties]  differs  very  materially  from  the  lead  directly  to  the  conclusion  that  the 
case  of  The  Town  of  Concord  v.  The  Ports-  action  of  the  board  of  supervisors  in 
mouth  Savings  Bank,  No.  43,  of  this  term.  December,  1869,  was  in  substance  and  in 
[Suprct,  sec  589.]  In  that,  we  held  that  legal  effect  a  subscription.  And  if  this 
the  bonds  were  void  because  the  legislative  conclusion  could  noj;  be  reached,  it  would 
authority  to  issue  them  as  a  donation  to  make  but  little  difference  to  the  present 
the  railroad  company  had  been  annnUed  case,  for  it  could  not  be  doubted  that  the 
by  the  Constituticm  of  the  State  before  action  of  the  board  was  at  least  an  under- 
the  donation  was  made.  .  .  .  But  a  sub-  taking  to  subscribe,  and  this  was  assented 
icription  on  the  books  of  the  company  was  to  or  accepted  by  the  railroad  company. 
unnecessary,  for  that  which  amounted  to  a  The  resolutions  were  entered  of  record  by 
flubecription  had  been  made  in  December,  the  clerk  and  president  of  the  railroad 
1869.  The  authorized  body  of  a  municipal  company,  and  the  company  made  an  ap- 
corporation  may  bind  it  by  an  ordinance,  propriation  of  the  bonds  to  be  received 
which,  in  favor  of  private  persons  inter-  in  payment  of  the  subscription,  by  a  con- 
ested  therein,  may,  if  so  intended,  operate  tract  made  on  the  15th  of  April,  1870.  In 
sm  a  contract,  or  they  may  bind  it  by  a  either  aspect  of  the  case,  therefore,  there 
resolution,  or  by  vote  clothe  its  officera  was  an  authorized  contract  existing  be- 
with  power  to  act  for  it.  The  former  was  tween  the  county  and  the  railroad  com- 
the  clear  intention  in  this  case.  The  board  •  pany  when  the  new  Constitution  came  into 
clothed  no  officer  with  power  to  act  for  it.  o{)eration.  No  matter  whether  the  contract 
The  resolution  to  subscribe  was  its  own  was  a  subscription  or  an  agreement  to  sub- 
act,  its  immediate  subscription.  Western  scribe,  it  was  not  annulled  or  impaired  by 
Saving  Fund  Society  v.  The  City  of  Phil-  the  prohibitions  of  the  Constitution.  The 
adelphia,  81  Pa.  St.  175 ;  Sacramento  v,  delivery  of  the  bonds  was  no  more  than 
Kirk,  7  OaL  419  ;  Logansport  v,  Blake-  performance  of  the  contract.  For  these 
more,  17  Ind.  818.  In  Clarke  County  reasons,  it  is  in  vain  to  appeal  to  the  de- 
Court  Jus.  V.  Paris,  W.  &  Ky.  B.  Tump,  cisions  made  in  Aspinwall  v.  The  County 
Co.,  11  Ben.  Monroe  (Ky.),  143,  it  was  of  Jo  Daviess,  22  How.  364,  and  The  Town 
ruled  that  an  order  of  the  county  court,  of  Concord  v.  The  Savings  Bank,  decided 
by  which  it  was  said  the  court  subscribed,  this  term.  In  neither  of  those  cases  was 
on  behalf  of  Clarke  County,  for  fifty  shares  there  any  contract  made  before  the  author- 
of  stock  in  the  turnpike  company,  if  con-  ity  to  make  one  was  annulled.  We  do  not 
cnrred  in  by  a  competent  majority  of  the  assert  that  the  constitutional  provision  did 
magistrates,  was  itself  a  subscription,  and  not  abrogate  the  authority  of  the  board  of 
bound  the  county.  There  was  no  subscrip-  supervisore  to  make  a  subscription  for  rail- 
tlon  on  the  books  of  the  company;  but  the  road  stock.  On  the  contrary,  we  think  it 
Court  of  Appeals  said,  "  We  cannot,  there-  did.  But  we  hold  that  contracts  made 
fore,  r^gBird  this  order  as  a  mere  offer  or  under  the  power  while  it  was  in  exbtence 


1  lb.  ;  Cumberland  &  0.  B.  R.  Co.  v.     (1874) ;  Shelby  Co.  Court  v.  Cumberiand 
Barren  Co.  Court,   10  Bush  (Ky.),  604     &0.  B.  R  Co.,  8  Bush  (Ky.),  209. 
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the  books  of  the  company  is  not  necessary  to  entitle  the  county  to 
the  stock,  or  to  bind  it  as  a  subscriber  thereto.^ 

§    541.  Same  snbjeot.     Completed  Gfabscription ;  EflEeot  of  Cromol- 
idation  of  Railway  Companies  on  validity  of  Snbsoription.  —  The 

authority  to  make  a  subscription  and  to  issue  bonds  in  payment 
therefor  may^  if  it  has  never  been  executed,  be  revoked  by  any  event 
which  has  the  legal  effect  to  extinguish  the  power.  Thus,  where 
the  power  to  subscribe  depends  upon  a  precedent  popular  vote  and 
the  vote  is  had  in  favor  of  Company  A,  which  under  a  general  law 
of  the  State  consolidated  with  Company  6,  and  formed  thereby  a 
new  company,  C,  which  consolidation  was  effected  before  any  sub- 
scription or  contract  for  subscription  was  made,  and  the  only  sub- 
scription made  was  to  the  consolidated  company,  withoul  any  new 
election,  it  was  held  that  the  subscription  was  unauthorized,  and 
that  the  bonds  which  recited  these  facts  were  void,  even  in  the 
hands  of  a  bona  fide  holder  for  value.  The  ground  of  the  decision 
was  that  the  authority  to  make  the  subscription  ceased  with  the 
extinction  of  the  company  in  whose  favor  the  vote  was  had,  such 
extinction  being  the  legal  consequence  of  the  consolidation.'    This 

were  valid  contracts,  and  that  the  obliga-  This   is  sought  to  be' . jostified  on  the 

tions  assumed  by  them  continued  after  the  ground  that  the  former  coinpuiy  became 

power  to  enter  into  such  contracts  was  consolidated  with  another,  thereby  ibrm* 

withdrawn.    The  operation  of  the  Consti-  .  ing  a  third,  to  whose  stock  the  snbscrip- 

tution  was  only  prospective.     Indeed,  it  tion  was  made.      This  consolidation  wai 

is  expressly  ordained  in  its  schedule  that  effected  under  a  law  of  Missouri  anthoriz- 

'  all  rights,  actions,  prosecutions,  claims,  ing  consolidations,  and  declaring  that  the 

and  contracts  of  the  State,  individuals,  company  formed    from    two    companies 

or  bodies  corporate,  shall  continue  to  be  should  be   entitled   to   all    the    powers, 

as  vaUd  as  if  this  Constitution  had  not  rights,  privileges,  and  immunities  which 

been  adopted.*    It  is  hardly  necessary  to  belong  to  either  ;  and  it  is  contended  that 

say  that,  under  the  act  of  the  general  this   provision   of  the  law  justified  the 

assembly,  the  authority  to  make  a  sub-  county  court  in  making  the  subscription 

scription  was  coupled  with  an  authority  without  further  authority  from  the  peo- 

and  a  duty  to  issue  county  bonds  for  the  pie  of  the  township.     But  did  not  the 

sum  subscribetl.     No  action  of  the  board  authority  cease  by  the  extinction  of  the 

was   needed   after   the  subscription  was  company    voted    for  ?     No    subscription 

made."  had  been  made.     No  vested  right  had 

1  Cass  County  v,  Gillett,  100  U.  S.  accrued  to  the  company.  The  case  of 
686.  The  State  v,  Linn  County  Court,  44  Ma 

2  Harshman  v.  Bates  County,  92  U.  8.  604,  only  decides  that  if  the  county  court 
569  (1875).  The  grounds  of  the  judg-  refuses  to  .issue  bonds  after  making  a 
ment  of  the  court  on  this  point  are  thus  subscription,  a  mandamus  will  Ue  to  com- 
succinctly  stated  by  Bradley ^  J. :  —  pel  it  to  issue  them.     There  the  authori- 

"  Another  objecrion  to  the  validity  of  ty  had  been  executed  and  a  right  had 
the  subscription  for  which  the  bonds  were  become  vested.  But  so  long  as  it  re- 
given  in  this  case  is,  that  the  township  mains  unexecuted,  the  occurrence  of  any 
voted  a  subscription  to  one  company  and  event  which  creates  a  revocation  in  law 
the  county  court  subscribed  to  another,  will  extinguish  the  power.     The  extino* 
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case  dififers  from  Nugent  v.  The  Supervisors  of  Putnam  County  ^  in 
the  material  circumstance  that  in  that  case  the  subscription  to  one 
of  the  constituent  companies  was  be/ore  the  consolidation,  while  in 
this  one  it  was  afterwards..  In  this  case  there  was  nothing  but  a 
bare  vote  before  the  consolidation,  which,  without  more,  creates  no 
contract  between  the  municipality  and  the  railroad  company ;  while 
in  the  Putnam  County  case  there  was  a  subscription  in  addition  to 
the  vote,  before  the  consolidation;  and  the  right,  having  become 
vested  in  the  railroad  company,  may  be  transferred  to  another  on  an 
authorized  consolidation  being  effected.  Where  the  consolidation  is 
provided  for  or  contemplated  by  the  legislation  of  the  State  in  force 
when  the  subscription  is  made,  a  subsequent  consolidation,  in  pur- 
suance of  the  enactment,  does  not  have  the  effect  to  invalidate  the 
subscription.     This  principle  was  distinctly  settled  in  the  Putnam 

tion  of  the  company  in  whose  favor  the  made  to  the  Hannibal  &  St.  Joseph  Rail- 
subscription  was  aathorized  worked  such  road  Co.  without  a  popular  vote  ;  and 
a  revocation.  The  law  authorizing  the  such  subscription  is  void.  The  consolida- 
oonsolidation  of  railroad  companies  does  tion  operated  an  extinction  of  the  original 
not  change  the  law  of  attorney  and  con-  company,  and  the  power  to  subscribe 
Btituent.  It  may  transfer  the  vested  rights  thereto  perished  vrith  the  company.  In 
of  one  railroad  company  to  another,  such  case  there  could  be  no  innocent 
upon  a  consolidation  being  effected  ;  but  purchasers  of  the  bonds.  lb.  See  refer- 
it  does  not  continue  in  existence  powers  ence  to  this  case  in  Livingston  County  v, 
to  subscribe  for  stock  given  by  one  per-  Portsmouth  Bank,  128  U.  S.  p.  128  (1888). 
son  to  another,  which,  by  the  general  See  also  Menasha  v.  Hazard,  102  U.  S. 
law,  are  extinguished  by  such  a  change.  81.  In  Jotoa  it  is  held  that  the  alienation 
It  does  not  profess  to  do  so,  and  we  think  of  a  railroad  before  its  completion  works  a 
it  does  not  do  so  by  implication.  As  suf-  forfeiture  of  a  tax  voted  in  its  aid,  the 
ficient  notice  of  these  objections  is  con-  decision  being  based  upon  the  provisions 
tained  in  the  recitals  of  the  bonds  them-  of  a  statute  requiring  that  the  taxpayers 
selves  to  put  the  holder  on  inquiry,  we  shall  receive  stock  in  the  corporation  to 
think  that  there  was  no  error  in  the  judg-  the  amount  of  taxes  paid  by  them.  Held 
ment  of  the  circuit  court ;  and  it  is,  there-  also,  that  the  collection  of  taxes  in  such 
fore,  affirmed.*'  cases  may  be  enjoined  at  the  suit  of  a  tax- 
Same  case  in  circuit  court,  3  Dillon  payer.  Manning  v.  Matthews,  66  Iowa, 
C.  C.  R.  150  ;  8.  p.  McClure  v.  Oxford,  675  ;  Blunt  v.  Carpenter,  68  Iowa,  265. 
94  U.S.  429;  Bates  County  v..  Winters,  97  i.  Nugent  v.  The  Supervisors  of  Put- 
U.  S.  88  (1877)  ;  8,  c.  again,  112  U.  S.  nam  County,  19  Wall.  241.  See  Ray  Co. 
825  (1884),  and  see  Livingston  County  v.  v.  Yansycle,  96  U.  S.  675,  where  a  sub- 
Portsmouth  Bank,  128  U.  S.  102  (1888),  scription  by  the  county  authorities  to 
where  the  same  statutes  are  considered,  another  company  was  sustained  and  the 
and  the  court  refused  to  apply  the  doctrine  -doctrine  of  estoppel  applied.  See  also, 
of  Harshman  v.  Bates  County,  92  U.  S.  .Cass  Co.  v.  Gillett,  100  U.  S.  585  ;  Har- 
669,  and  Bates  County  V.  Winters,  97  U.  S.  ter  v,  Kemochan,  103  U.  S.  562.  One 
83.  See  supra,  sec.  540,  note ;  State  v.  subscription  does  not  exhaust  the  power. 
Garroute,  67  Mo.  445,  where  the  court  People  v.  Waynesville,  88  III.  469.  Ir- 
say  th^  consolidation  does  not  operate  to  regularities  no  defence.  Roberts  v,  Bolles, 
transfer  to  the  latter  the  franchises  and  101  U.  S.  119  ;  Empire  Tp.  v,  Darlington, 
unexecuted  rights  of  former  companies  101  U.  S.  87. 
so  as  to  authorize  a  subscription  to  be 
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County  case  just  cited ;  ^  and  sucli  existing  l^islative  authority  to 
change  the  organization  controlled  the  decision,  and  constituted,  in 
the  judgment  of  the  court,  the  ground  of  distinction  between  that 
case  and  the  oft  cited  case  of  Marsh  v.  Fulton  County.^  Indeed, 
the  Supreme  Court  has  since  gone  farther,  and  has  frequently  de- 
cided, where  at  the  date  of  the  vote  in  favor  of  the  constituent 
company  there  exists  a  statute  authorizing  its  consolidation  with 
another  company,  that  such  consolidation  does  not  necessarily  ex- 
tinguish the  power  to  subscribe  given  by  the  vote,  and  that  bonds 
issued  to  the  consolidated  company  under  such  vote  are,  or  might 
be  valid' 

§  542.  There  must  be  a  Valid  LeslelatlTe  Act  as  tSie  Basis 
of  the  Power ;  Conetmotion  of  Bpeoial  Powera.  —  A  purchaser 
of  municipal  bonds  is  bound,  as  has  already  been  incidentally 
shown,  to  take  notice  of  any  provisions  of  the  Constitution  or  ItgidcL' 
tion  of  the  State  relating  to  the  power  of  the  municipality  to  issue 
them ;  and  if  the  act  confen*ing  the  power  is  in  conflict  with  the 
Constitution,  the  bonds  are  void,  even  in  the  hands  of  a  bona  JUiji 
holder  for  value.^    And  the  purchaser  must  also  notice  the  pro- 

1  19  WaU.  241.     The    principle   was  105  U.  S.  78  (1881).    The  caaes  on  tliii 

followed  and  applied  in  Thomas  v.  Scot-  subject  are  carefully  stated  and  considered 

land  Ck>unty,  S  DiUon  C.  C.  R.  7  ;  s.  o.  by  BlcUchford^  J.,  in  Ldyiugston  County  f. 

94  U.  S.  682,  and  in  Washburn  v.  Cass  Portsmouth  Bank,  128  U.  S.  102  (1888X 

County,  8  Dillon  C.  C.  R.  251,  and  the  distinguishing  and  limiting,  if  not,  indeed, 

bonds    held    valid    notwithstanding    the  oTerruling   Harshman  v.   Bates  Coanty. 

consolidation.     A  change  in  the  name  of  ArUe^  sec.  540. 

the  company  will  not  invalidate  the  sub-         *  Harshman  v.  Bates  County,  92  U.  S. 

scription.     Reading  v.  Wedder,  66  III.  80.  569  (1875),  distinguished.  Bates  County  v, 

a  Marsh  v.   Fulton  County,  10  WalL  Winters,  112  U.  8.  825;  Lamoille  Val.  R. 

676.     In  People  v,  Granville,  104  111.  285,  B.  Co.  v.  Fairfield,  51  Vt.  257;  Allen  p. 

an  act  providing   that    the    liability    of  Louisiana,    ).08    U.    S.    80  ;    Jarrolt   v. 

municipal  corporations  which  had  voted  Moberly,  103.U.  8.  680;  Wells  p.  Pontotoc 

aid  to  railroads  should  cease  on  a  certain  Co.  8up.,  102  U.  S.  625  ;  Ogden  v.  Daviess 

date,    after  which   no    bonds   should  be  Co.,  102U.  8.  634;  fupro,  sec.  529a;|Mi<, 

issued  in  virtue  of  any  previous  vote,  was  sec  558.     As  the  decision  in  the  first  case 

held  to  be  a  statute  of  limitation,   not  is  supposed  to  invalidate  aU  the  bonds  is- 

impairing  the  obligation  of  contracts;  and  sued  under  the  Township  Aid  Act  of  Jtfi^ 

a  mandamus  to  compel  the  issue  of  bonds  iouri,  of  March  23,  1868,  said  to  amount 

after  that  date  was  refused.  to  nearly  $8,000,000,  the  point  on  which 

'  County  of  Scotland  v,  Tliomas,    94  the  act  was  decided  to  be  nnconstitutioDal 

U.  8.  682  (1876),distinguishing  Harahman  will  be  stated.     The  Constitution  of  1865, 

V.  Bates  County,   92   IT.    8.   569  ;    8.  P.  Art.  II.  sec.  14,  prohibited  such  snbscrip- 

Scotland  County  v.   Hill,  132  U.  8.  107  tions  '^wdm  itofhthirds  of  the  qualijid 

(1889);  East  Lincoln  V.Davenport, 94 U.  S.  voters    of   the*'  municipality  issuing  the 

801    (1876);    Wilson    v,    Salamanca,    99  hoada  "  shall  assent  thereto  "     The  Town- 

U.  8.  499  (1878)  ;  Menashav.  Hazard,  102  ship  Aid    Act    authorized    the  issue   of 

U.  S.  81  (1880) ;  Harterv.  Kemochan,  108  bonds  "if  two-thirds  of  the  qualified  vo- 

U.  8.  562  (1880) ;  New  Buffalo  v.  Iron  Co.  tera  of  the  township  voting  at  such  electioo 
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visions  and  extent  of  the  legislative  enactments  on  the  subject^ 
Thus  where  authority  was  given  to  certain  counties  lying  north  of 

are  in  favor  of  the  subscription."    The  See,  also,  Cass  County  v.  Gillett,  TOO  U.  S. 

Supreme  Court  held  that  there  is  a  broad  585,  alfirmiug  Uenry  County  v,  Nicolay, 

difference  between  the  Constitution  and  95  U.  S.  619 ;  Jarrott  o.  Moberly,  5  DilL 

the  act,  —  the  former  requiring  the  assent  258  ;  Howard  County  v.   Paddock,   110 

of  two-thirds  of  the  qualified  voters  of  the  U.  S.  884. 

municipality,  while  the  latter  requires  The  provisions  of  the  Constitution 
the  asseut  of  only  two-thirds  of  the  qual-  which  require  the  assent  of  two-thirds  of 
ified  voters  who  vote  at  the  election.  The  the  qualified  voters  of  a  county  to  a  sub- 
same  case,  in  the  court  below,  decided  on  scription  on  its  behalf  for  stock  in  a  cor- 
another  ground, — the  constitutional  quea-  poration,  do  not  apply  to  cases  where 
tion  being  made  for  the  first  time  in  the  such  subscription  is  made  for  stock  in  a 
Supreme  Court,  —  is  reported  in  8  Dillon  railroad  company  pursuant  to  the  power 
C.  C.  R.  150.  Post  V,  Supervisors,  105  conferred  by  its  charter  granted  prior  to 
U.  8.  667  ;  South  Ottawa  v,  Perkins,  94  the  adoption  of  that  Constitution,  uotwith- 
IJ.  S.  260.  In  these  two  cases  an  act  au-  standing  the  contemplated  road  is  a  branch 
thorizing  the  issue  of  municipal  bonds  road,  the  construction  of  which,  although 
which  had  been  passed  in  conformity  with  authorized  by  such  charter,  is  undertaken 
the  requirements  of  the  Constitution  of  as  an  independent  enterprise  under  the  art 
iZ/inou  was  declared  void  by  the  Supreme  of  March  21,  1868,  entitled  "An  act  to 
Court  of  the  United  States,  following  the  aid  in  the  building  of  branch  railroads  in 
uniform  decisions  of  the  State  court,  and  the  State  of  Missouri."  Cass  County  v. 
the  bonds  issued  in  pursuance  of  it  were  Gillett,  100  U.  S.  585  ;  Scotland  County 
held  to  be  invalid  even  in  the  hands  of  v.  Hill,  132  U.  S.  107  (1889)  ;  anU,  sec 
those  who  took  them  for  value,  and  in  540. 

the  belief  that  they  had  been  lawfully  is-         ^  German  Savings  Bank  v.  Franklin 

sued.  County,    128    U.    S.    526,    538    (1888). 

Effed of  conttUtUimuU provision ado^tod  "When  the  Savings  Bank  purchased  the 

in  1870  on  existing  powers  to  aid  railways  bonds,    it    was,   notwithstanding  the  re- 

in  Misnmppi.   Infra,  sec  544,  note  ;  Cal-  eitaU  on  the  face  ofthern^  chargeable  with 

honn  Co.  Sup.  v.  Galbraith,  99  U.  S.  214  ;  notice  of  the  Act  of  April  16,  1869  [which 

Woodward  v.  Calhoun  Co.  Sup.  (U.  S.  contained    provisions    which   invalidated 

Dist   Court    fM"  Mississippi f   Hill,   J. ),  the  bonds,  but  which  Act  was  not  recited 

2  Cent  Law  Jour.  396.     In  Ohio,  Cass  v,  or  referred  to  in  the  bonds],  and  of  the 

Dillon,  2  Ohio  St.  607 ;  State  v.  Union  construction  which  had  then  been  given 

Tp.,  8  Ohio,  394.     In  Missouri,  State  v,  to  it  by  the  Supreme  Court  of  Illinois 

SuUivan  Co.  Court,  51  Mo.  581 ;  Kansas  prior  to  the  issue  of  these  bonds,  in  Town 

City,  St.  J.  &  C.  B.  R.  R,  Co.  v.  Nodaway  of  Eagle  r.  Kohn,  84  IlL  292."    lb.  per 

Co.  Court  Jus..  47  Mo.  349;  State  v.  Same,  Blatehfard,  J.,  pp.  537,  538.     Post,  sec. 

48  Mo.  839;  State  v,  Macon  Co.  Court,  41  545,  note.     "Every  person  dealing  with 

Mo.  458  ;    Smith  ».   Clark  County,    54  such  a  corporation  must,  at  his  peril,  take 

Mo,  58  ;  State  ».  Greene  County,  54  Mo.  notice  of  the  existence  aiid  terms  of  the  law 

540  ;  Thomas  v.  Scotland  County,  8  Dil-  by  which  it  is  claimed  the  power  to  issue 

Ion  C.  C.  R.   7  ;    Nicolay  v.   St.    Clair  auch  bonds  is  conferred.     The  power  to 

County,  lb,  163 ;   Huidekoper  ».  Dallas  issue  such  bonds  is  derived  exclusively 

County,  lb,  171 ;  Jordan  v.  Cass  County,  from  the  lej^islative  authority  of  the  State, 

Jb,  185;   Foster  v,  Callaway  Countv,  Th,  and  the  laws  which  confer  them  enter  into 

200 ;  Henry  County  v,  Nicolay,  95  U.  S.  and  form  a  part  of  the  bonds  themselves. 

619  ;  Callaway  County  v,  Foster,  93  U.  S.  The  holder  of  a  municipal  bond  is  char^- 

567 ;  Louisiana  v,  Taylor,  105  U.  S.  454  ;  able  with  notice  of  the  statutory  pro\'i8- 

Ralls  County  v,  Douglass,  lb.  728;  Scot-  ions  under  which  they  are  issued."    Wnl- 

laud   County  v,  Thomas,  94  U.  S.  682  ;  lace,  J.     National  Bank  v.  St.  Joseph,  81 

Macon  County  v.  Shores,   97  U.  S.  272.  Fed.  Rep.  216.     In  this  case  a  statutory 
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the  Missouri  Biver,  a  Bubscriptii 
such  authority  by  a.  county  south 
of  everybody.' 

piOTision  authorizing  the  citj  to  oJI  in 
bonds  uid  yaj  the  ume  at  any  time,  and 

providing  that  upon  tender  of  the  principal 
the  intereat  ithuiild  ixaae,  vaa  held  to  be 
effective  as  against  a  holder  for  value  before 
maturilj.  Citing  Ogilea  v.  County  of 
Daviess,  102  U.  3.  034 ;  Antlionj  o.  Jasper 
County,  101  U.  S.  663;  Northern  Bank  of 
Toledot>.PorterTp.,110D.S.S08.  Infra, 
•ec.  S43. 

1  Shemird  v.  Lafayette  County,  3  Dil- 
lon C.  C.  R.  236  (1875).  The  caae  waa 
briefly  this  :  By  an  act  of  the  legistatnn 
of  JfuMHi-i,  a  company  was  incorporated 
with  power  to  construct  a  railroad  from 
the  town  of  Louisiuiit,  which  is  situated 
on  the  MiBsisBip]>i  River,  north  of  the 
Misssouri   River,  to  a  point  on  the  His- 


i   Hive 


d  tbe  CI 


county  in  which  any  part  of  the  rinUe  of 
said  rood  sUbuld  iie  was  suthorized  tu  anb- 
Bcribe  stock  to  the  cotn]<any,  without  a 
vole  of  tbe  people.  Afterwards  the  new 
Constitution  of  Jftuouri  went  into  elfect, 
prohibiting  the  General  Assembly  (1)  from 
creating  corporations  by  ipeeial  act,  ex- 
cept for  municipal  purposes ;  (2)  from 
authorizing  any  county,  &c.,  to  become  a 
stockholder  in,  or  loaning  its  credit  to, 
any  Cfltnpany,  association,  or  corpomtion, 
unteM  two-lhirda  of  the  qualified  vottrt 
thauld  osKflt  thereto.  Subset|uently  to 
ibis  the  legislslnre  passed  an  act  purport- 
ing to  amend  the  charter  of  the  said  mil- 
road  company,  which  proviiied  that  the 
county  court  of  sny  county  in  which  any 
part  of  the  line  of  said  railroad  might  be 
loeatcl  might  Huhacribe  to  the  stock  of 
said  company  and  issue  bonda,  Ac.  Under 
this  act,  thp  county  court  of  lafayetta 
County,  a  county  lying  wholly  anilh  of 
the  Missouri  River,  issued  icithind  a  vote 
of  the  people,  the  bonds  from  which  the 
coupons  here  sued  on  were  detached,  and 
several  inslalnienla  of  interest  had  been 
paid  on  thpm.  ffeld.  1.  That  the  amend- 
atory act  from  which  authority  to  issue 
these  bonds  is  claimed  is  a  iptcitil  act,  in 
effect  iTpating  a  now  corporation,  and  ta 
hence  inhibited  by  the  Stnte  Conatitution. 
2,  Thai  it  was  not  competent  for  the  legis- 


QQ  made  I 
of  the  rivi 


lature,  by  i 
posed  road 
the  origins 


they  were' 
cent  porch 
the  coont; 
these  bond 
wards  aett 

84S. 

Cniutrui 
which  KUtli 

way  com  pa 
issued   sho 

prwident 

signs."    Tl 


ablets: 
It  was  bel 
■uScientlj 

Co.  Sup.  { I. 
Eill,3.),i 

Chicago,  B 
16  Wall.  Si 


land  far  th< 
leges  to  a 


any  in  debt 

railroad  coi 
with  certaii 
demand  fro 
depot  grou] 
the  city  to 


§  543     CONTRACTS  :  BONDS  ;  REGISTRATION  STATUTES.       633 

§  543.  Reglatratioii  of  Bonds;  Effeot  of  Fraudulent  Antedating. 
—  The  history  of  the  issue  of  municipal  bonds  in  this  country.shows 
that  conditions  imposed  by  law  reqtiiring  a  popular  vote,  or  condi- 
tions in  the  propositions  submitted  to  the  voters,  intended  to  prevent 
fraud  and  to  secure  the  actual  building  and  completion  of  the  roads, 
have  been  often  evaded,  and  bonds  issued  without  compliance 
therewith.  Such  bonds,  when  negotiated  for  value,  the  courts,  as 
we  have  seen,  have  held  to  be  binding.  To  prevent  such  improper 
or  improvident  issue  of  bonds  in  the  future,  the  legislatures  of  some 
of  the  States  have  passed  acts  requiring  all  bonds  to  he  registered 
with  one  of  the  executive  departments  of  the  State  before  they  are 
issued  or  negotiated.  Thus  in  1872  ^  the  legislature  of  Missouri,  a 
State  in  which  many  fraudulent  bonds  had-  been  issued,  passed  an 
act  which  provided  that  "  before  any  bond,  hereafter  issued  by  any 
county,  .  .  .  shall  obtain  validity  or  be  negotiated,'^  it  must  be  first 
registered  by  the  State  auditor,  who  shall  certify  thereon  that  all 
conditions  precedent  required  by  law,  and  by  the  contract  under 
which  the  bonds  were  ordered  to  be  issued,  have  been  complied 
witL     In  the  case  of  Anthony  v.  Jasper  County,^  it  appeared  tliat 

of  the  right  of  way  and  groands,  and  it  would  have  no  *  vcUidity*  and  hence  could 
was  held  that  the  city  had  the  power  thus  not  support  an  action  in  the  hands  of  any 
to  agree,  and  that  the  bonds  were  valid,  person.     But  they  are  antedated  ;  and  the 
Converse    v.  Fort  Scott,   92  U.   S.  508  question  is,  whether  they  have  validity  in 
(1875);  s.  c.  3  Cent.  Law  Jour.  449.  the  hands  of  the  innocent  purchaser.  Upon 
A  proposition  once  voted  down  may  be  the  best  consideration  we  have  been  able 
subsequently  re-submitted    and  adopted,  to  give,  our  conclusion  is  that  the  bonds 
unless  the  act  evinces  a  contrary  inten-  cannot  be  enforced.    The  case  comes  with- 
tion.    Soc.  for  Sav.  v.  New  London,  29  in  the  doctrine,  which  is  well  settled,  that 
Conn.  174 ;  Smith  v.  Clark  County,  54  where  a  ataiuU  declares  absolutely  and 
Mo.  58  ;  Woodward  v.  Calhoun  County,  2  without  exception  that  a  contract  or  l)ond 
Cent.  Law  Jour.  896.     In  KerUucky  it  is  or  note  is  void,  it  is  void  into  whosesoever 
held  that  municipal  corporations  are  not  hands  it  may  come.    This  statute  declares 
restricted  to  one   subscription.      Tyler's  that  no  unregistered  bond  shall  be  valid  or 
Ex.  V.  Elizabethtown  &  P.  R.  R.  Co.,  9  be  negotiated.     Bonds  mnsi  first  be  regis- 
Bush  (Ky.),  510  (1872).   Second  subscrip-  tered.     Without  registration  they  *  obtain 
tion  held  valid.     lb,  no  vcUidity.*    Such  is  the  statute.    A  dec- 
Issue  of  bonds  before  law  authorizing  laration  that  bonds  shall  have  no  valid- 
it  took  effect.     Rochester  v,  Alfred  Bank,  ity  is  equivalent  to  declaring  them  to  be 
13  Wis.   432 ;  Berliner  v.  Waterloo,  14  void.     Is  the  county  estopped  to  set  up 
Wis.  378.  this  defence?    We  think  not.     The  case 
*  Act  of  March  30,  1872  (Laws  of  Mig-  is  to  be  distinguished,   we  think,   from 
souri,  1872,  p.  56).  those  decided  by  the  Supreme  Court  of  the 
^  Anthony  v.  Jasper  County,  4  Dillon  United  States,  in  which  it  is  held  that  the 
C.  C.  R  136  (1876);  8.  o.  8  Cent.  Law  frauds  of  the  officers  cannot  be  visited 
Jour.  321  ;  affirmed  101  IT.  S.  693.    In  upon  the  innocent  bondholder,  and  falls 
delivering  its  judgment,  the  Circuit  Court  within  the  principle  of  Boyloy  v.  Taber,  6 
said :  '*  If  the  bonds  bore  date  after  the  Mass.  286.      In  that  case  it  was  hold, 
act  of  March  80,  1872,  and  had  not  been  where  a  statute  enacted  that  promissory 
registered,  it  is  plain,  we  think,  that  they  notes  of  a  certain  description,  *  made  or 
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bonds  were  signed,  sealed,  and  issaed  in  the  manner  above  appear- 
ing, afitr  this  statute  went  into  effect,  and  were  antedated  to  a  date 
prior  to  the  passage  of  that  enactment  In  point  of  fact  the  con- 
ditions on  which  the  bonds  had  been  voted  had  not  been  fully  com- 
plied with;  and  hence  thej  could  not  have  been,  and  were  not, 
ceitified  by  the  auditor  as  registered  bonds.  The  bonds  found  their 
way  into  the  hands  of  an  innocent  holder  for  value,  who  did  not 
know  that  the  bonds  bore  a  false  data  The  Circuit  Court  held 
that  the  bonds  could  not  be  enforced,  and  that  the  county  was  not 
estopped  to  set  up  the  defence,  —  a  decision  which  necessarily  im- 
plied a  distinction  between  such  a  case  and  those  in  which  the 
Supreme  Court  of  the  United  States  had  held  that  the  county  or 
municipality  could  not  visit  the  frauds  of  their  officers  upon  the 
innocent  holders  of  the  bonds.  The  case  was  taken  to  the  Supreme 
Couit  of  the  United  States,  and  the  distinction  taken  below  was  ad- 
judged to  be  sound.^ 

A  municipal  corporation  issued  bonds  'oalid  an  their  face,  but  in 


issued'  after  a  specified  day,  should  be 
'utterly  void,  and  no  action  should  be 
sustained  thereon/  that  it  was  competent 
to  the  makers  of  such  notes,  when  sued 
ai>on  notes  bearing  date  be/ore  the  day 
fixed  by  the  statute,  to  prove  that  they 
were,  in  fact,  made  and  issued  after  such 
day.  The  principle  of  that  case  is  the 
same  as  in  the  case  at  the  bar,  and  if  that 
is  a  sound  principle  when  applied  to  the 
individual  maker  of  prohibited  paper,  it 
should  apply  with  at  least  equal  force  in 
favor  of  public  bodies,  where  one  or  two 
officers,  without  the  consent  of  the  others, 
may,  as  in  this  case,  combine  to  evade  the 
law,  the  other  officers  being  innocent  of 
wrongful  participation.  The  principle  in- 
volved is  one  of  great  consequence.  For 
illustration  :  Loose  and  general  powers 
have  been  heretofore  given  in  this  State  to 
municipalities  and  counties  to  issue  such 
bonds.  This  power  has  been  taken  away 
by  the  new  Constitution.  Can  the  pro- 
tective provisions  of  that  instrument  be 
evaded  and  rendered  useless  by  the  mere 
fraudulent  act  of  the  officers  of  the  county 
in  antedating  the  bonds  ?  If  so,  the  power 
to  defraud  is  endowed  with  a  fearful  vital- 
ity, which  survives  the  prohibitions  of  the 
Constitution,  and  threatens  to  become  im- 
mortal." 

This  decision  teas  adhered  to  in  Hoff  v» 


Jasper  Comity,  110  IT.  S.  53,  where  it  wu 
also  held  that  innocent  holders  for  value 
are  charged  with  the  duty  of  knowing  the 
laws  concerning  the  registration  and  certi- 
fication of  bonds,  and  of  inquiring  whether 
they  have  been  complied  with.  Korthera 
Bank  u.  Porter  Township^  110  U.  S.  608 ; 
Lewis  r.  Commissioners,  105  U.  S.  7S9 ; 
Menasha  v.  Hazard,  102  U.  S.  81.  Con- 
struction of  Kansas  Bond  Registmlion  Ad. 
January  v.  Johnson  County,  8  Dillon  C.  C. 
R.  892;  Bissell  v.  Spring  Valley  Township. 
124  U.  S.  225 ;  Crow  v.  Oxford,  119  U.  8. 
215  ;  Lewis  v.  Comm'rs,  105  U.  S.  739. 
Nebraska  Itegistration  Act.  Dixon  County 
V.  Field,  111  U.  S.  88.  Illinois  Registrar 
tion  Act,  German  Sav.  Bank  o.  Franklin 
Co.,  128  U.  S.  526,  540  (1888). 

1  Anthony  v,  Jasper  County,  101  U.  S. 
698  (1879)  ;  Douglass  v.  Lincoln  County 
(Mo. ),  5  Fed.  Rep.  775.  Where  a  constitu- 
tion or  law  fails  to  give  conclu^ve  efiect  to 
registration  or  to  the  certificate  thereof,  the 
certificate  will  not  conclude  a  municipal 
corporation  from  denying  the  facts  certi- 
fied to.  Dixon  County  v.  Field.  Ill  U.  a 
83  ;  8.  c.  supra,  sec.  529  a  ;  8.  p.  Gennin 
Sav.  Bank  ».  Franklin  County,  128  U.  & 
526,  540  (1888),  distinguishing  Lewis  r. 
Barbour  Co.  Conim'rs,  105  U.  S.  7S9. 
See  also  Crow  u.  Oxford  Tp,,  119  U.  8. 
215. 
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fad  voidf  becatise  they  were  antedated  to  evade  the  registration  act,  and 
were  not  registered ;  the  corporation  had  power  to  borrow  money, 
and  the  proceeds  of  the  bonds  passed  into  the  city  treasury  and 
were  used  for  lawful  purposes  ;  it  was  held  that  the  corporation  was 
liable  in  an  action  for  money  had  and.  received  to  the  purchaser  of 
the  bonds  or  his  assignee,  not  for  the  amount  of  the  bonds,  but  for 
the  amount  of  mcney  actually  paid  for  the  bonds  to  the  corporation, 
with  simple  interest  thereon.^ 


§  544.  Retrospective  Statutes  validating  Irregular  Subscriptions 
and  Bonds.  —  In  the  absence  of  special  constitutional  restrictions, 
the  competency  of  the  legislature  to  enact  retrospective  statutes, 
to  validate  an  irregular  or  defective  execution  of  a  power  by  a 
municipal  or  public  corporation,  is  undoubted.^    And  the  power 


^  Wood  V,  Loaisiana,  5  Dillon  C.  C.  R. 
122  (1878).  affirmed  by  the  Supreme  Court 
102  U.  S.  294  ;  Gause  v,  Clarluville,  1 
Fed.  Rep.  353  ;  ante,  sec.  461 ;  compare 
Litchfield  r.  Ballou,  114  U.  S.  190.  See 
9itfra,  sec.  529  a,  and  note.  The  general 
subject  of  implied  liability  of  municipal 
corporations  has  been  treated  in  another 
connection. 

a  Keithsburg  v.  Frick,  84  III.  405 ; 
County  of  Jasper  v,  Ballou,  108  U.  S* 
745 ;  Copes  v.  Charleston,  10  Rich. 
(3.  C.)  Law,  491  ;  McMillen  v.  Boyles,  6 
Iowa,  304  ;  lb,  394  ;  Gelpcke  v.  Dubuque, 
1  Wall.  220  (note  statute  there  con- 
strued); People  V.  Mitchell,  85  N.  Y. 
551  ;  Thomson  v,  Lee  County,  8  WalL 
827  ;  Bass  v.  Columbus,  30  Ga.  845  (1860); 
Bissell  v.  Jeffersonville,  24  How.  287 
(1860)  ;  Campbell  v.  Kenosha,  6  WalL 
194  ;  Kenosha  v,  Lamson,  9  WalL  477 
(1869)  ;  Stcines  v.  Franklin  County.  48 
Mo.  167  (1871);  Knapp  v.  Grant.  27  Wis. 
147  (1870);  Black  v.  Cohen,  52  Ga.  621 
(1874) ;  Duanesburgh  r.  Jenkins,  57  N.  Y. 
177  (1874),  overruling  8.  c.  46  Barb.  294, 
and  distinguishing  People  v,  Batchellor, 
53  N.  Y.  128  ;  Kimball  v.  Bosendale,  42 
Wis.  407  (1877);  s.  o.  24  Am.  Rep.  421 ; 
Ritchie  v.  Franklin  Co.,  22  Wall.  67  (1874); 
Bradley  v,  Franklin  Co.,  65  Mo.  638 
(1877);  Lewis  v.  Shreveport,  8  Woods  C. 
C.  205  ;  Cooley  on  Const.  Lim.  371,  and 
cases  there  cited ;  ante,  sees.  70,  75,  79, 
419  ;  post,  sec.  554,  note  ;  B')lles  r.  Town 
of  Brimfield,  120  U.  S.  759  ;  Otoe  County 


V.  Baldwin,  111  IT.  8.  1 ;  Thompson  v. 
Perrine,  103  U.  S.  806  ;  approved  Same  v. 
Same,  106  U.  8.  589  ;  Dows  v.  Town  of 
Elmwood,  34  Fed.  Rep.  114;  Gardner  r. 
Haney,  86  Ind.  17.  The  legislature  may 
legalize  a  subscription  to  the  8to<>k  of  a 
railroad,  made  by  a  municipal  corporation 
without  authority,  unless  prohibit^l  by 
the  Constitution,  and  if  the  subscription 
would  have  been  legal  had  it  been  done 
under  legislative  authority.  Grenada 
County  V.  Brogden,  112  U.  S.  261,  distin- 
guished Hays  V.  Holly  Springs,  114  U.  8. 
120,  referred  to  infra.  See  also  Otoe 
County  V.  Baldwin,  111  U.  8.  1 ;  Cooley 
on  Taxation,  223,  232. 

In  Mississippi  it  is  held  that  where  the 
State  Constitution  prohibits  the  legisla- 
ture from  authorizing  the  issue  of  muni- 
cipal obligations  in  aid  of  corporations,  or 
lending  of  credit  therefor,  except  on  con- 
dition that  two-thirds  of  the  qualified 
voters  assent  thereto  at  an  election,  the 
legislature  cannot,  by  a  mere  retrospec- 
tive act.  validate  municipal  bonds  which 
were  issued  without  legislative  authoiity 
before  the  Constitution  became  operative. 
Sykes  v,  Columbus,  55  Miss.  115;  Gren- 
ada Co.  V.  Brogden,  112  U.  8.  261  ;  Hays 
V.  Holly  Springs,  114  U.  8.  120,  referred 
to  in  this  section,  infra.  See  also,  Cairo, 
&  St.  L.  R.  R.  Co.  V,  Sparta,  77  111.  505 
(1875). 

In  St.  Joseph  Township  v,  Rogers,  16 
WalL  666,  where  it  appeared  that  the 
election  at  which  the  subscription  was 
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to  cure  defective  subscriptions  to  the  stock  of  railway  companies 
and  to  validate  bonds  issued  therefor  has  been  frequently  exercised 

approved  was  held  before  the  passage  of  the  same  bonds  afterwards  came  before 

the  law  authorizing  the  subscription,  the  the  Supreme  Court  of  the  United  States 

court  said  :  "  Ailment  to  show  that  de-  in  Elm  wood  Township  v.  Marcy,  92  U.  S. 

fective  subscriptions  of  the  kind  may,  in  289  (1875),  and  a  majority  of  the  court, 

all  cases,  be  ratified  where  the  legislature  not    vindicating,    nor,  it    would    seem, 

could  have  originally  conferred  the  power  approving,  the  decision  .of  .the  .Supreme 

is  certainly  unnecessary,  as  the  question  is  Ck)urt  oflllinoiSf  nevertheless,  as  there  had 

authoritatively  settled  by  the  decisions  of  been  in  their  view,  no  conflicting  deii- 

the  Supreme  Court  of  the  State  (IlliTioia),  sions  of  that  tribunal  oa  the  point,  and 

and  of  this  court  in  repeated  instances."  as  it    involved    the    construction    of  a 

And  again  :  "  Mistakes  and  irregularities  "peculiar  provision  of  the  Constitution  of 

are  of  frequent  occurrence  in  municipal  Illinois^**  they  felt  bound  to  follow  it,  al- 

elections,  and  the  State  legislatures  have  though    it   was   made,   after    the    bonds 

often  had  occasion  to  pass  laws  to  obviate  in  question  had  been  issued.      Cliffcrd^ 

such  dilficalties.     Such  laws, '  when  they  Sioaipu,  and  Strong ^   JJ.,  dissented,  on 

do  not  impair  any  contract  or  injuriously  grounds  which  woald  seem  to  be  strongly 

affect  the  rights  of  third  persons,  are  never  supported  by  the  previous  decisions  of  the 

regarded  as  objectionable,  and  certainly  court.     Marshall  Co.  Sup.  r.  Schenck,  5 

are  within  the  competency  of  legislative  Wall.  772  ;  Pine  Grove  Tp.  v,  Talcott,  19 

authority."  Wall.  666,  677  ;  Chicago,   B.  4b  Q.  R.  R. 

The  Constitution  of  Illinois  of  1848,  Art  Co.  r.  Otoe  County,  16  Wall  667  ;  Olcott 

ix.,  sec.  5,  declared  "  that  the  corporaU  v.  Fond  du  Lac  Co.  Sup.,  lb.  678  ;  Quincy 

authorities  of  counties,  townships,  school  v.  Cooke,  107  U.  S.  549. 

districts,  cities,  towns,  and  villages  may  In  Foote  v,  Johnson  County,  5  Dillon 

be  vested  with  power  to  assess  and  col-  C.  C.  R.  281  (1878),  it  was  ruled  that  the 

lect  taxes    for  c-orporate  purposes,   such  Supreme  Court  of  the  United  States,  bar- 

taxes  to  be  uniform  in  respect  to  persons  ing  held  the  "[township  railroad  aid  act  ** 

and   property  within  the  jurisdiction  of  of  Missouri  constitutional  (Cass  County 

the  body  imposing  the  same."    The  Su-  v.  Johnston,  95  U.  S.  360),  it  was  the  duty 

preme  Court  of  the  State   (Marshall  v,  of  the  Circuit  Court  to  follow  that  jndg- 

Silliman,  61  111.  218  ;  Wiley  v.  Silliman,  ment,  notwithstanding  the  later  decisioa 

62  111.  170  ;  see  ante,  sees.  79,  419)  decided  of  the  Supreme  Court  of  Missouri  in  The 

that  this  section  having  been  intended  as  State  v,  Brassfield,  67  Mo.  831  (1878);  and 

a  limitation  upon  the  law-making  power,  that  where  negotiable  commercial  securities 

the  legislature  could  not  grant  the  right  of  are  issued  and  negotiated  before  there  is 

corporate  taxation  to  any  but  the  corporate  any  decision  by  the  courts  of  the  State 

authorities f  nor  coerce  b.  municipal  corpora-  against  the  validity  of  the  act  authorizing 

tion  to  incur  a  debt  by  the  issue  of  its  their  issue,   the    Supreme   Court  of  the 

bonds  for  corporate  purposes.     And  the  United   States    does   not    consider  itself 

court  held  that  an  act  validating  an  elec-  bound  to  follow  a  subsequent  decision  of 

tion,  irregularly  called  and  notified,   to  the  local  courts  invalidating  such  seen- 

vote  upon  the  question  of  township  sub-  rities,  but  will  decide  for  i^lf  whether, 

scription,  and  declaring  the  same  legal  and  under  the  Constitution  and  laws  of  the 

binding,  was  void.     In  the  opinion  of  the  State,  such  securities  are  valid  or  void. 

court,  the  act  was  an  effort  to  confer  the  8.  p.  Douglass  v.  County  of  Pike,  101  IT. 

power  of  municipal  taxation  upon  per-  S.  677  (1879). 

sons  who  were  not,  by  themselves,  the  The  rights  of  the  innocent  holders  of 

corporate  authoritiea  in  the  sense  of  the  municipal  bonds  issuedin  aid  of  railroads 

Constitution,  and  to  compel  the  town  to  is-  "are  to  be  determined ^^  the  Uiw  cu-it 

sue  its  bonds  for  railroad  stock,  by  declar-  uxts  judicially  construid  to  be  when  the 

ing  a  void  proceeding  to  be  a  valid  sub-  bonds  were  put  on  the  market  as  com. 

scription.   The  liability  of  the  township  on  mercfal  paper."    County  of  Ralls  v.  Do^g- 


§  544         CONTBICTS :  bonds  ;  CURATIVE  ACTS.  637 

and  judicially  sustained.  Subsequent  iQgialatiye  sanction  within 
constitutional  limits  is  equivalent  to  original  .authoiit;.^  But  the 
intention  of  the  legislature  to  validate  the  subscription  or  the  bonds 
must  clearly  appear  from  the  terms  of  the .  curative  act.  An 
oblique  validation,  or  one  expressed  in  doubtful,  covert,  or  obscure 
language,  will  not  be  sufiBcient,  especially  where  the  subscription  was 
made  or  the  bonds  issued  in  disregard  of  conditions  which  the  Con- 
stitution required  the  l^islature  of  the  State  to  impose  upon  the 
municipality  before  the  power  to  make  the  subscription  or  to  issue 
the  bonds  should  arise  or  exist.' 

laas,  105  IT.   S.   728 ;  Green  County  v.  the  city  at  a  special  election  held  for  the 

Conneas,  109  U.  S.  104 ;  Sawyer  v.  Con-  |>orpo8e.".    Baf  as  the  provisions  of  the 

cordia  Parish,  12  Fed.  Rep.   754  ;  Mar-  Constitution  are  inhibitory  upon  the  legis- 

shal  f).  Elgin,  8  Fed.  Rep.  783.    This  sub-  lature,  and  not  ebablin'g  to  the  city ;  as 

ject  is  fully  and  instructively  discussed  in  under  the  Constitution  legislative  authority 

the  recent  cases  of  German  Sav.  Bank  v.  to  enable  the  municipality  to  issue  such 

Franklin  County,  128  U.  S.  526  (1888),  bonds  must  provide  for  the  assent  of  two- 

and  Scotland  County  o.  Hill,  132  U.  S.  thirds  of  the  voters  at  an  election  ;  as  no 

107  (1889).     See  anUf  sec  542,  note.  such  election  had  been  provided  for  by 

^  Wilson  V.  Hardesty,  1  Md.  Ch.  66  ;  legislative  act ;  as  the  curative  act  of  1872 

County  of  Jasper  v.  Ballon,  108  U.  8.  745  ;  made   no  reference  to  the  unauthorized 

Shawv.  Norfolk  R.R.  Co.,  5  Gray  (Mass.),  election  of  1871,  and  did  not  ratify  and 

180  ;  Satterlee  v.  Matthewson,  2  Pet.  380 ;  approve  it ;  and  as  the  language  of  the 

Wilkinson  v,  Leland,  2  Pet.  627  ;  Wat-  curative  act  was  too  vague  to  warrant  the 

son  V,  Mercer,  8  Pet.  88 ;  Charles  River  conclusion  with  certainty,  that  the  legis- 

Bridge  v.  Warren  Bridge,  11  Pet  420 ;  lature  *'  intended  to  confirm  and  ratify 

Stanleys.  Colt,  5  WalL  119;  Croxall  v,  the  subscription  in  question," — it  was  held 

Shererd,  5  WaU.  268  ;  Eeithsburg  v.  Frick,  to  be  insufficient  for  that  purpose,  and  the 

84  111.  405.  plaintiff,  although  a  bona  fidt  holder  of 

'  Hayes  v.  Holly  Springs,  114  U.  S.  the  bonds  containing  the  recitals  of  full 
120  (1884).  In  this  case  it  appeared  tkat  compliance  with  the  Constitution  and  laws 
the  Constitution  of  Mississippi  of  1869  pro-  of  the  State,  was  defeated.  -The  case  was 
hibited  the  legislature  from  authorizing  any  distinguished  from  the  case  of  Grenada 
municipal  subscription  to  any  corporation  Coun^  v,  Brogden,  112  U.  S.  261,  also 
"unless  two-thirds  of  the  qualified  voters  from  Mississippi,  since  in  that  case  the 
at  a  special  or  regular  election  shaU  assent  legislature  had  in  the  curative  ac€  *'des- 
thereto."  In  1871,  without  any  statute  ignated  and  identified  the  voting  at  nn 
authorizing  it,  an  election  was  held  in  the  election,  described  as  resulting  in  on  ap- 
City  of  Holly  Springs,  Mississippi,  which  proval  by  the  constitutional  two-thirds  of 
resulted  in  favor  of  a  subscription  by  the  the  qualified  voters,  followed  by  an  author- 
city  of  $75,000  to  a  specified  railroad  com-  ityto  Grenada*  County,  declared  to  be 
pany.  In  1872,  the  legislature  passed  an  based  upon  such  approval,  to  subscribe  for 
act  providing  that  "aU  subscriptions  to  the  stock."  Per  BUUchford,i.,  in  Hayes 
the  capital  stock  of  the  said  railraad  com-  v.  Holly  Springs;  114  U.  S.  at  p.  126. 
pany  made  by  any  county,  city,  or  town  in  As  to  the  recitals  in  the  bonds  (see 
this  State  not  in  violation  of  the  Constitu-  supra),  the  court  said,  "Even  a  homo,  fids 
tion,  are  hereby  legalized,  ratified  and  holder  of  a  municipal  bond  must  show 
confirmed."  After  this  act  bonds  of  the  legislative  authority  in  the  issuing  body 
city  were  issued,  which  recited  that  they  to  create  the  bond.  Jlecitals  on  the  face 
were  "  issued  under  and  in  pursuance  of  of  the  bond  or  acts  in  pais,  operating  by 
the  Constitution  and  laws  of  Mississippi,  way  of  estoppel,  may  cure  irregularities  in 
and  authorized  by  a  vote  of  the  people  of  the  execution  of  statutory  power,  but  they 
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§  545.  Want  of  Power  always  a  Defenoe ;  Questloii  of  Power 
la  the  One  of  Cbief  Interest  and  Importanoe.  —  Touching  the  rights 
of  the  holder  of  authorized  n^otiable  municipal  securities,  it  maj 
again  be  observed  that  such  instruments  are  commercial  paper, 
and  governed  by  the  rules  of  the  law  merchant  concerning  such 
paper,  and  that  as  respects  a  holder  for  value,  before  due,  without 
notice  of  facts  constituting  a  defence  thereto,  the  only  defence  which 
is  available  is,  that  there  was  no  power  in  the  defendant  corporation 
to  issue  the  bonds  or  instruments  in  question.  By  want  of  power  as 
here  used  is  meant  the  want  of  any  existing  valid  legislative  act 
authorizing  the  municipality  to  make  the  bonds  or  instruments; 
not  irregularities  in  the  exercise  of  the  power,  but  want  of  legis- 
lative power  itself.  This  principle  is  thus  expressed  in  one  of 
the  judgments  of  the  Supreme  Court :  ''  Bonds  payable  to  bearer, 
issued  by  a  municipal  corporation,  ...  if  issued  in  pursuance  of  a 
power  conferred  by  the  legislature,  are  valid  commercisd  instruments ; 
but  if  issued  by  such  a  corporation  which  possessed  no  power  from 
the  legislaturCy  they  are  invalid,  even  in  the  hands  of  innocent  hold- 
ers." ^  IrregtUarities  in  the  exercise  of  the  power,  as  against  a  holder 
for  value,  without  notice  of  such  irregularities,  constitute  no  defence.^ 
Since,  therefore,  want  of  power  i&  the  only  defence  open  to  the  cor- 
porate maker  of  such  instruments,  when  they  have  been  n^otiated 
for  value  to  innocent  holders,  the  question  oi  power  is  the  one  around 
which  the  principal  interest  centres,  and  to  which,  in  its  various 
phases,  we  have  given  our  main  attention. 

§  546.  Bonds  void  against  bona  fide  Holders  ;  Recitals  in  Bonds 
cannot  cure  want  of  Power  to  Issue.  -—  Where  there  is  an  entire 
absence  of  power,  as  distinguished  from  a  defective  execution  of  the 
power,  then  the  recitals  of  those  invested  with  the  ministerial  duty 
of  issuing  the  bonds  will  afford  no  protection  evep  to  bona  fide 
holders  for  value.®    If  such  bonds  are  issued  without  legislative 

cannot  create  it.     If,  as  in  the  present  yiolation  of  a  constitutional  provision.  See 

cose,  legislative  authority  is  wanting,  the  posA,  chapter  on  Mandamus, 
bond  has  no  validity."  <  JacksonviUe,  N.  &  S.  R.   R.  Co.  r. 

1  Per  CHff(yrd,  J.,  in  St  Joseph  Town-  Virden,  104  111.  889  ;  Bank  of  Statesville 

ship  v.  Rogers,  16  Wall.  644,  659  (1872).  v.  Statesville,  84  N.  C.  169. 
As  nearly  all  the  cases  in  the  Supreme         *  German  Bank  v.  Franklin  Oonnty, 

Court  have  turned  on  the  question  of  128  IT.  S.  626  (1888),  is  a  strong  appUca- 

power,  it  is  not  deemed  material  again  to  tion  of  the  doctrine  of  the  text,  where 

cite  them  in  this  connection,  as  the  propo-  bonds,  notmthstanding    oertain    recitals 

sitions  in  the  text  are  no  longer  the  sub-  (ante  sec.  542,  note),  were  held  void  in 

ject  of  judicial  controversy.    AnU^  sec.  the  hands  of  bona  fidA  holders.     See,  ^so, 

629  a,  as  to  invaUdity  of  bonds  issued  in  Force  v.  Batavia,  61  111.  100  ;  Williams  w. 
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aathority  they  are  void,  and  the  levy  of  taxes  and  payment  of  in- 
terest will  not  render  them  valid.^  So  where  th^e  is  vmnt  of  power 
the  mere  silence  of  the  taxpayer  in  permitting  the  issue  of  bonds  will 
not  create  an  estoppel  even  in  favor  of  an  innocent  holder  for  valae.^ 
It  is  the  duty  of  purchasers  to  examine  into  the  power  of  the  muni- 
cipality to  issue  the  bonds,  and  if  no  power  exists  there  can  be  no 
recital  which  will  protect  even  bona  fide  holders  for  valUe.^ 

§  547.  Iiaohes ;  Aoqniesoenoe ;  Failure  to  enjoin  the  Issae ; 
Payment  of  Interest,  and  retaining  the  Consideration,  as  Oronndk  of 
BstoppeL  —  The  cases  we  have  heretofore  considered  were  mainly 
those  in  which  the  municipality  has  been  held  estopped  by  the 
recitals  in  the  bonds  to  show  that  conditions  precedent  had  not 
been  complied  with.  We  will  Tum  advert  to  other  yroimds  of  estoppel, 
arising  from  the  acquiescence  or  acts  of  the  municipal  authorities. 
It  is  undoubtedly  a  sound  proposition  that  a  municipal  corporation, 
as  well  as  a  private  corporation,  may,  in  the  absence  of  constitu- 
tional or  legislative  restriction,  confirm  acts,  not  ultra  vires,  which 
it  may  deem  beneficial  to  it 

§  548.  Same  subject.  —  As  experience  shows  that  the  officers  of 
public  and  municipal  corporations  do  not  guard  the  interest  con- 
Roberts,  88  111.  13  ;  Lippincott  v.  Pana,  these  bonds,  and  its  statute  attempting 
92  III.  24  ;  Eddy  v.  People,  127  lU.  to  confer  such  authority  is  Yoid,  the  mere 
428  (1889);  Sykes  v  Columbus,  55  Miss,  payment  of  interest,  which  was  equally 
115 ;  Williamson  v,  Keokuk,  44  Iowa,  88  unauthorized,  cannot  create  of  itself  a 
(1876)  ;  Aspinwall  v.  Daviess  County,  22  power  to  levy  taxes,  resting  on  no  other 
How.  364  ;  Marsh  v.  Fulton  Co.,  10  Wall,  foundation  than  the  fact  that  they  have 
676  ;  Citizens*  Loan  Assoc,  v,  Topeka,  20  once  been  illegally  levied  for  that  pur- 
Wall.  655  ;  St  Joseph  v.  Rogers,  16  Wall,  pose." 

644(1872).     See,  also,  Avery  v.  Spring-         So  where  a  county  court  was  empowered 

port,  14  Blatchf.  272.    See  mpra,  sec.  529  to  issue  bonds  to  the  amount  of  $250,000, 

a,  and  note  ;  Duke  v.  Brown,  96  N.  C.  bonds  issued  in  excess  of  that  sum  were 

127 ;  Millerstown  v,  Frederick,   114  Pa.  declared  void  in  the  hands   of  a  pur- 

St.  435  ;  Ottawa  «.  Carey,  108  U.  S.  110 ;  chaser   before   maturity,    for  value   and 

Purdy  V,  Lansing,  128  U.  S.  557  (1888) ;  without  notice  of  the  overissue.     Daviess 

Agawam  National  Bank  v.  South  Hadley,  County  v.  Dickinson,  117  U.  S.  657.    See 

128  Mass.  503.  fupra,  sec.  529  a. 

^  Citizens'  Savings  k  Loan  Association         *  McPherson  v,  Foster,  48  Iowa,   48 

V.  Topeka,  20  Wall.   655  ;  Schuyler  Co.  (1874). 

Sap.  V.  Farwell,  25111.  181;  Marshall  Co.         *  One  who  porchased  bonds   from  a 

Sap.    V.   Cook,  88    111.  48 ;    Lippincott  railroad  company,  which  had  been  issued 

V,  Pana,  92  111.  24.     In  Loan  Association  by  a  town  in  its  aid,  was  held,  after  the 

V.  Topeka,  the  court  says :  '*  We  do  not  bonds  had  been  declared  void,  not  to  be 

attach  any  importance  to  the  fact  that  the  subroffoUd  to  the  rights  of  the  company, 

town  authorities  paid  one  instalment  of  if  it  had  any,  to  enforce  collection  of  the 

interest  on  these  bonds.    Such  a  payment  appropriation  voted  by  the  town.    Aetna 

works  no  estoppeL     If  the  legislature  was  Life  Ins.  Co.  v.  Middleport,  124  U,  S. 

without  power  to  authoiixe  the  issue  of  584. 
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fided  to  them  with  the  same  vigilance  and  fidelity  that  characterize 
the  officers  of  private  corporations,  the  principle  of  rcUiJication  by 
laches  or  delay  should  be  more  cautiously  applied  to  the  former  than 
to  the  latter.  But  the  principle  applies  to  both  classes  of  corpoia- 
tions,  as  well  as  to  natural  persons.  The  general  doctrine  is  un- 
doubted,— that  there  is  ordinarily  no  estoppel  in  respect  to  acts 
which  are  in  violation  of  the  Constitution  or  of  an  act  of  the  legisla- 
ture, or  which  are  obviously  and  in  the  strict  and  proper  sense  of 
the  term,  tdtra  vires.  The  history  of  the  doctrine  of  ultra  vires 
in  Great  Britain  and  in  this  country  makes  it  difficult  to  affirm 
that  the  rule  is  without  exceptions ;  and  it  is  the  part  of  prudence  and 
wisdom  to  keep  close  to  the  adjudications  without  imdertaking  to 
formulate  in  advance  rules  of  universal  application.  Precision  is 
absolutely  essential  to  legal  conceptions.  A  legal  term  which 
stands  for  an  indefinite  idea  or  for  several  different  ideas  will  neces- 
sarily introduce  confusion  when  used  without  qualification;  and 
perhaps  no  term  in  the  law  has  been  more  unfortunate  in  this 
respect  than  the  expression  ultra  vires.  We  mean  by  it^  as  here 
used,  the  want  of  legislative  power,  under  any  circumstances  or  con- 
ditions, to  do  the  particular  act  in  question.  As  to  irregvlarUies  in 
the  exercise  of  an  express  power  to  issue  bonds,  and  particularly  in 
respect  to  steps  connected  with  preliminary  conditions,  the  failure 
of  the  municipality  or  of  the  taxpayer  to  enjoin  the  issue,  followed  by 
long  acquiescence,  especially  when  this  is  accompanied  by  affirma- 
tive acts  which  recognize  the  validity  of  the  bonds,  such  as  receiving 
and  holding -the  stock  or  considei-ation  for  the  bonds,  or  paying 
interest  on  them  for  a  series  of  years,  has  been  held  to  estop  the  muni- 
cipality  from  defending,  on  the  ground  of  non-compliance  with  con- 
ditions precedent,  —  especially  when  the  bonds,  as  is  usually  the  case, 
have  been  negotiated  for  value.  But  the  corporation  is  in  no  case 
estopped  from  setting  up  a  total  want  of  power  to  issue  the 
bonds.  The  leading  cases  in  the  Supreme  Court  relating  to  the 
subject-matter  of  this  section  are  referred  to  in  the  note.^    It  is 

1  As  to  the  effect  ot  failure  to  enjoin  the  St.  587.     No  estoppel  when  bonds  a» 

issue  of  the  bonds  and  of  acc^uiescence  in  issued  in  excess  of  a  constitntional  limiti- 

the  irregular  exercise  of  the  power,  see  tion  on  the  amount  which  may  be  itfoed. 

Rogers  v,   Burlington,  8  Wall.  654,  667.  See  supra,  sec.  529  a. 
Compare  dissent  on  this  point,  lb,  p.  672 ;         In  Supervisors  r.  Schenck,  5  WalL  781, 

Bissell  V,   Jeffersonville,   24  How.    800  ;  —  from  lUinoia,  —  which  is  an  imiortant 

Cooley  on  Taxation,  548,  549  ;  ante,  sec.  case  on  this  sulgect,  it  appeared  that  ia 

522,  note  ;  Butler  v.  Dunham,  27  111.  477;  Ulinoia  counties  were  anthorized,  upon  a 

Steines  v,  Franklin  County,  48  Mo.  176,  popular  vote,  to  subscribe  for  stock  and 

185  ;  State  v.  Van  Home,  7  Ohio  St  881 ;  pay  therefor  in   bonds  ;  an  election  was 

Barrett   v.  County  Court,   44  Mo.   201  ;  ordered  by  the  county  court  in  a  certain 

Shoemaker  v,  Goshen  Tp.  Trs.,  14  Ohio  county,  when  it  should  have  been  ordered 
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obvious  that  a  constitutional  provision  requiring  a  public  sanction 
to  a  subscription  bj  a  municipality  to  railroad  stock  prevents  the 
subsequent  acts  of  the  munici]p^  officers  from  operating  as  a  ratifica- 
tion without  the  assent  of  the  voters,^ 

(by  reason  of  a  change  in  the  law)  by  the  this  point ;  and  certainly  the  case  seems 
board  of  supervisors;  it  was  doly  held  ;  the  to  be  an  extreme  application  of  the  doc- 
proposition  was  carried  ;  the  supervisors  trine  of  estoppel.  The  bonds  (so  far  as 
made  the  subscription,  issued  the  bonds,  appeared)  were  without  recitals ;  no  pay- 
received  the  stock,  and  ordered  the  levy  ment  of  interest  had  been  made  ;  a  popu- 
of  taxes,  and  paid  the  coupons  for  nine  or  lar  vote  was  made  necessary,  and  the  plea 
ten  years  ;  and  it  was  held  by  the  Su«  alleged  that  no  such  vote  had  ever  been 
preme  Court  of  the  United  States,  in  con-  had,  and  that  the  question  of  subscription 
fbrraity  with  the  doctrine  of  the  State  had  never  been  submitted  to  or  voted 
Supreme  Court,  as  first  announced  but  upon  by  the  people ;  and  the  mere  receipt 
subsequently  overruled,  that  the  acquies-  and  holding  of  the  stock  were  held  suffi- 
cence,  conduct,  and  acts  of  the  county  au*  cient  to  estop  the  county  to  make  the 
thorities  were  a  ratification  of  the  bonds,  defence.  We  have  not  been  able  to  recon- 
at  least  when  in  the  hands  of  an  innocent  cile  the  case,  on  this  point,  with  Marsh  v. 
holder,  and  estopped  the  county  to  make  Fulton  County,  referred  to  in  a  subse- 
the  defence  that  the  election  had  been  quent  portion  of  this  note, 
ordered  by  the  county  court  instead  of  The  case  of  Marsh  v.  Fulton  County, 
the  board  of  supervisors.  In  view  of  the  10  Wall.  676  (1870),  decides  this  princi- 
facts  as  stated,  the  judgment  of  the  court  pie,  viz.,  that  where,  under  the  legisla- 
would  appear  to  be  sound  and  open  to  no  tion  of  the  State,  the  county  authorities 
criticism,  as  the  ground  of  the  objection  had  no  power  to  subscribe  for  stock  and 
to  the  bonds  was  an  irregular  exercise  of  issue  bonds  therefor,  and  where  (as  held) 
an  admitted  power  in  the  county,  and  not  they  made  the  subscription  and  issued  the 
a  want  of  power.  The  recital  in  the  bonds  bonds  without  the  sanction  of  a  popular 
is  not  given,  but  it  would  appear  from  the  vote,  the  bonds  containing  no  recital,  such 
opinion  that  the  plaintiff's  case  also  fell  bonds  are  void,  and  are  not  ratified  by 
within  the  doctrine  of  Knox  Co.  Comm'rs  acts  of  the  county  authorities,  such  as  ap- 
V,  Aspinwall.  pointing  agents  to  participate  in  the  cor- 
In  Pendleton  County  v.  Amy,  18  WalL  porate  meetings  of  the  railway  company, 
297  (1871),  decided  on  demurrer,  it  did  by  the  payment  of  part  of  the  bonds 
not  appear  that  there  was  any  estoppel  by  and  the  interest  on  the  others  for  a  series 
reason  of  recitals  in  the  bond,  or  from  of  years ;  and  the  reason  given  by  the 
subsequent  payment  of  interest ;  but  the  court  was  that  no  ratification  could  be 
pleadings  showed  that  the  county  had  made  unless  it  was  authorized  by  the  peo- 
received  in  exchange  for  the  bonds  a  cer-  pie,  the  defect  being  one  of  power.  Field, 
tificate  of  the  stock  of  the  railroad  com-  J.,  observed  :  "They  [the  supervisors] 
pany,  which  it  had  held  for  seventeen  could  not,  therefore,  ratify  a  subscription 
years  before  the  suit  was  brought,  and  without  a  vote  of  the  county,  because 
stiU  held.  The  county  was  authorized  to  they  could  not  make  a  subscription  in  the 
purchase  the  stock,  but  only  on  condition  first  instance  without  such  authoriza- 
of  a  popular  vote.  It  was  decided  by  the  tion."  Compare  Pendleton  County  v. 
Supreme  Court  that  purchasing  and  hold-  Amy,  supra, 

ing  the  stock  under  these  circumstances  *  Norton  v,  Shelby  County,  118  IT.  S. 

estopped  the  county  to  assert  against  an  426 ;    following    Aspinwall    ».     Daviess 

innocent  holder  of  the  bonds  that  they  County,  22  How.  864 ;   Marsh  v.  Fulton 

were  issued  in  disregard  of  the  condition  County,  10  Wall.  676,  684  ;   Wadsworth 

of  a  popular  election,  required  by  the  act  v,  Ean  Claire  County  Sup.,  102  U.  S. 

of  the  legislature  conferring  the  power.  584. 
Three  of  the  judges  dissented,  probably  on 
VOL.  I.  —  41 
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§  549.    0«&Bnl  Bammai7  of  Dooferine  o 

BBto{ipoi  by  Rsoitaia.  —  In  passing  &om  t 

we  ina^  observe  that  if  we  have  not  & 

effect  of  iht  leading  j\idgments  of  the  Sup 

passed  in  review,  they  establish  the  folic 

f    chaser  is  honnd  to  see  that  there  ezisti 

I    conflict  with  the  State   Constitution  for  f 

1    commercial  aecurities  of  the  municipal,  p 

and  is  bound  to  notice  the  couteuta  ai 

nients ;  bnt  if  such  honda  are  duly  execn 

,      and  if  tiiese  officers  are,  by  the  true  a 

live  enactment  in  that  regard,  invested 

whether  conditions  precedent  have  been 

'  1   contain  a  recital  that  such  conditions  1 

01  a  recital  which  implies  such  complia 

ioaiy  conditions   consist   of  facts  in  pt 

the  issue  of  the  bonds,  under  such  circu 

cital,  is  conclusive  against  the  municipa] 

recited  or  implied  in  the  recital,  and  est 

innocent  holder  for  value,  before  due,  to  si 

/■  the  doctrine  of  the  Supreme  Court  of  tl 

'     point  in  which  it  differs  from  the  general  li 

courts  is  in  regard  to  the  evidence  of  oomj 

V^cedent.     In  all  the  cases  in  the  Supreme  ' 

that  tribunal  has  held  that  the  municipal 

stituted  the  judges  to  decide  whether  f 

steps  or  conditions  had  been  complied  wit 

stated  or  implied  in  the  recital,  was  conch 

maker  when  the  bonds  have  found  their 

nocent  holders.     The  view  which  holds  t 

authorized  to  make  so  important  a  decii 

an  express  declaration  of  the  legislature 

I     "gathered,"  by  construction,  from  the  E 

pose  of  the  legislature.     Many  of  the  S 

them,  have  taken  a.  somewhat  different  vii 

irregularities,  not  relating  to  the  essenct 

affect  a  htma  Jide  holder ;  but  inasmuch 

power  to   issue  such  securities,  and  as 

or  non-compliance  with   conditions   preo 

of  which  there  is  a  record,  the  purchaser  < 

to  ascertain  whether  the  power  to  issue  t 

especially  where  this  depends  upon  matl 

reiiuired  to  be  made.     The  subject  is  i 
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latter  view  is  sustained,  it  has  the  effect  to  impair  the  ready  sala-  ^  \ 
bilitj  and  market  value  of  the  securities.  If  the  former,  it  has  the 
effect  of  enabling  the  local  officers  in  power  for  the  time  being  to 
perpetrate,  without  any  effectual  preventive  in  many  cases,  the  most 
outrageous  frauds.  On  principle,  it  would  seem  that  the  legislative 
intent  to  invest  local  officers,  by  means  of  a  false  recital,  with  a 
power  so  tremendous  ought  not  to  be  held  to  exist,  unless  it  is 
declared  or  plainly  implied,  and  that  more  caution  in  the  purchase 
of  these  securities  than  is  required  by  the  doctrine  of  the  Supreme 
Court  would  promote  the  interests  both  of  the  maker  and  the 
purchaser.^ 

§  550  (423).  State  Court  Deoislona  relating  to  Monloipal  Bonds 
and  the  Power  to  iaaae  them ;  Ck>nditioiui  precedent.  —  Some  of  the 
leading  differences  relating  to  the  law  of  municipal  railway  aid 
bonds  between  the  Federal  and  State  courts  have  already  been 
mentioned.  Having  surveyed  with  minuteness  the  course  of  deci- 
sion in  the  Federal  courts,  a  brief  reference  will  now  be  made  to 
the  adjudications  of  State  tribunals.  The  authority  to  subscribe 
to  the  stock  of  a  railroad  corporation  may  be  made  conditional  on 
certain  previous  steps  being  taken,  as,  for  example,  a  prior  author- 
ization of  the  act  by  a  majority  of  the  qualified  voters  of  the  muni- 
cipality or  district  to  be  affected,  or  a  recommendation  in  its  favor 
and  a  designation  of  the  amount  by  a  grand  jury,  and  the  statute 
may  be  so  framed  as  to  evince  the  legislative  intention  to  be  that 
no  power  to  subscribe  or  issue  bonds  shall  exist  unless  this  be 
done.*    Thus,  where  the  act  authorizing  a  town  to  borrow  money  to 

^  This  section  stands  as  in  the  last  merely  directory,  bat  mandatory.     Where 

edition.    Nothing  has  been  decided  that  the  enabling  act  reqnires  the  amount  to 

clearly  requires  any  change  in  it.      Tlie  be  specified,  a  vote  not  specifying  defi- 

decisions  referred  to  in  sec.  529  a,  supra,  nitely  the  araonnt  is,  as  to  the  immediate 

tend,  perhaps  it  can  only  be  said  that  parties,  void.     State  v.  Saline  County,  45 

they  tend,  to  show  that  there  are  or  may  Mo.  242  (1870),  following  Mercer  County 

be  certain  facts  of  such  a  nature,  of  which  v.  Pittsburgh  &  Erie  R.  R.  Co.,  27  Pa.  St. 

a  public  record  is  required,  that  a  pur-  389,  and  Starin  v.  Genoa,  23  N.  Y.  439 

chaser  may  be  bound  to  take  notice  of  (see    ivjra),    and    distinguishing    Enox 

them.     See  supra^  sees.  527-530.  County    v,    Aspinwall,    21     How.    589, 

«  Mercer  County  v.  Pitt«;burgh  &  Erie  and   Flagg  t».  Palmyra,   83  Mo.  440.     It 

Bailroad  Co.,  27  Pa.  St.  389  (1856) ;  Mer-  should  be  remarked,  however,  that  the 

cer  County  r.    Hacket,  1  Wall.  83 ;  Au-  case  above  referred  to  (State  v.  Saline 

rora  v.  West,  22  Ind.  88  (1864)  ;  arUe,  County,  45  Mo.  242,  1870)  was  manda- 

sec    153  et  seq, ;   City  and   County   of  mus  to   compel  the    relator    to    deliver 

St.    Louis   V,    Alexander,    23    Mo.    483  the  bonds,   and  to  assess  taxes  to  pay 

(1856).     In  this  last  case  the  provision  interest  on  bonds  which  had  been  issued, 

requiring  a  submission  of  the  question  to  and  the  writ  was    denied   because    the 

the  voters  "  before  the  subscription  hereby  amount  of  bonds  to  be  issued  was  not 

authorized  shall  be  made,"  was  held  not  specified ;  but  subsequently,  in  Tlie  State 
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pay  for  the  stock  subscribed  expressly  provided  that  the  officers 
thereof  should  "  have  no  power  "  to  do  so  until  the  written  assent  of 
two-thirds  of  the  resident  taxpayers  had  been  obtained,  tliis  was 
held  by  the  Court  of  Appeals  of  New  York  to  be  a  condition 
precedent,  without  which  the  power  did  not  exist.^ 

V.  Saline  County,  48  Mo.  890  (1871),  it  it  was  held  that  a  vote  of  the  electors 
was  held  that  such  bonds,  when  in  the  registered  and  voting  at  a  regular  election 
hands  of  an  innocent  holder  for  value,  under  the  charter  was  intended,  and  that 
could  be  collected.     What,  in  the  opinion  the  city  authorities  had  no  power  to  order 
of  the  Supreme  Court  of  Missouri,  such  a  a  new  registration.     Smith  r.  Wilming- 
holder  must  show  in  the  way  of  compli-  ton,  98  K.  C.  843.    Post,  chap.  zz. 
ance  with  precedent  conditions,  in  order  ^  Starin  v.  Genoa,  23  N.  Y.  439  (186l) ; 
to  recover,  see  the  case  of  Carpenter  v.  In-  Gould  v.  Sterling,  Ih.  439,   456  ;  distin- 
habitants  of  Lathrop,  51  Mo.  483  (1873).  guished  on  this  point  from  Bank  of  Bome 
This  case  seems  in  spirit,  if  not  in  effect,  v.  Village  of  Rome,  19  N.  Y.  20.     Under 
to  depart  from  the  earlier  cases  in  that  the  act  it  was  held  that  the  onu»  was  on 
court  upon  this  subject     See  Railroad  the  plaintiff  to  show    affirmatively  the 
Co.  V.  Platte  County,  42  Mo.  171,  where  written  assent  of  the  requisite  number  of 
permissive  words  respecting  an  election  to  taxpayers  ;    and  the   manner    in  which 
authorize  subscriptions  were  held  to  be  this   must    be  shown    is    considered  at 
imperative.     In  St  J.  &  D.  C.  R.  R  Co.  length.    But  see  Bissell  o.  Jeffersonville, 
o.  Buchanan  Co.,  39    Mo.  485,  the  words  24  How.  287  ;  Knox  County  v.  Aspinwall, 
that  the  county  court,  after  an  affirmative  21  How.  539  ;  Mercer  County  v.  Hackrt, 
vote  by  the  people,  "shall  have  power  to  1  WalL  83,  heretofore  referred  to.     In  The 
subscribe,"  were  held  to  leave  it  discre-  People  o.  Mead,  36  N.  Y.  224  (1867),  the 
tionary  with  the  court  whether  to  sub-  decision  in  Starin  v.  Genoa,  and  Gould  v. 
scribe  or  not.     In  the  case  of  The  People,  Sterling,  above  cited,  was  adhered  to  bj 
ex  rd.  V.  Tazewell  County,  22  IlL  147,  it  the  Court  of  Api)eals,  though  it  was  ad- 
was  held,  under  the  general  law  of  the  mitted  that  a  contrary  ruling  as  to  the 
State,  that  it  was  discretionary  whether  evidence  of  the  assent  of  the  taxpajen 
the  county  should  subscribe  all  or  but  a  had  been  made  by  the  Supreme  Court  ol 
portion  of  the  amount  voted  by  the  citi-  the  United  States,   in   favor  of  similar 
zens,  and  that  county  authorities  might  bonds  in  the  hands  of  Ixma  Jide  holders, 
impose  any  proper  conditions  they  might  and  the  case  was  distinguished  from  Mar- 
choose.    So  where  the  legislature,  without  dock  v.   Aiken,  and  Ross  v.  Curtiss,  31 
conditions,  provides  for    submitting  the  N.  Y.  606. '  Starin  v.  Genoa,  and  Gonld 
question  of  subscription  to  the  voters  of  v.    Sterling    have  been   expressly  disap- 
a  township,  the  electors  have  the  power  proved,  as  we  have  seen,  by  the  Supreme 
to  vote  to  subscribe  on  any  conditions  Court  of  the  United  States,  as  respects  the 
they  may  see  proper  to   annex.     People  6(ma./S(i0  holders  of  bonds.    Venice  v.  Hoi^ 
V.  Butcher,  56  111.  144   (1871)  ;  see  also  dock,  92  U.  S.  494  (1875).     See  supra, 
People  V,   Logan  County,    45   111.^  162  ;  sec.  526,  note.    Illustrating  text,  see  Ben- 
Veeder  v.  Lima,  19  Wis.  280  (1865) ;  Chi-  son  r.  Albany,  24  Barb.  248. 
cago,  B.  &  Q.  R.  R.  Co.  v,  Aurora,  99  111.  Where  the  statute  gives  the  power  to 
205  ;  Memphis,  E.  &  C.  By.  Co.  v,  Thomp-  issue  bonds  when  a  majority  of  the  taX" 
son,  24  Kan.  170.    But  such  conditions  payers  whose  names  appear  upon  the  Ud 
must  not  violate  any  express  provision  of  preceding  tax  list,  or  assessment  roil,  of 
law  or  any  general  rule  of  public  policy,  ouming  a  majority  of  the  tcucable  property 
Coe  V.  Caledonia  &  M.  Ry.  Co.,  27  Minn,  in  the  corporate  limits,  make  application  to 
197 ;    Hoyt  v.  Braden,    27    Minn.  490.  the  county  judge,  by  petition,  kc,  sach 
,  Where  the  statute,  as  a  condition  pre-  a  petition  is  essential  to  the  jurisdiction 
cedent  to  the  issue  of  bonds,  required  a  of  the  county  jndge,  and  the  authority 
vote  of  the  migority  of  the  qualified  voters,  conferred  by  the  act  will,  on  eeriionas  hi 
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§  551  (424).  State  Ck>iirt  DeoiBiona ;  Conditions  Precedent.  — 
So,  under  an  act  providing  "  that  no  subscription  or  purchase  of 
stock  shall  be  made,  or  bonds  issued,  by  any  county  or  city,  creating 
a  debt  for  the  payment  of  such  subscription,  unless  a  majority  of  the 
qualiJUd  voters  of  the  county  or  city  shall  vote  for  the  same,"  it  was 
held  that  bonds  issued  without  an  election,  or  where  the  election 
was  called  by  the  wrong  authority  (as  by  the  county  court  instead 
of  the  county  board  of  supervisors),  are  void, /or  want  of  power  to 
issue  them,  in  whose  hands  soever  they  may  be,  and  are  not  vali- 
dated by  the  levy  of  taxes  and  the  payment  of  interest  thereon.^ 

reqaired  to  be  exercised  in  strict  confonn-  (1870).    Subscriptions  to  turnpike  roods 
ity  with  the  act  in  its  letter  and  spirit,  by  the  county  judge,  under  acts  of  the 
The  petition,  it  was  held,  must  be  that  of  legislature,  were  held  unauthorized  and 
the    taxpayers,  and    it    is    erroneous  to  void,  it  being  admitted  that  an  amount  of 
count  as  petitioners  those  whose  names  stock  sufficient,  with  the  aid  of  county 
are  affixed,  in  their  absence,  under  previ-  subscriptions,  to  complete  each  mile   of 
ous  verbal  authority.     In  such  proceed-  road,  had  not  been  taken  by  privcUe  sub- 
ings,  where  there  are  no  provisions  to  the  tcription,  as    required   by  the    statutes, 
contrary,  competent  common-law  evidence  Clay  v,  Nicholas  Co.,  4  Bush  (Ky.),  154. 
of  the  facts  to  be  established  should  be  Where  there  is  a  danger  of  a  misapplication 
produced  before  the    county  judge,  and  of  funds  subscribed,  a  court  of  equity,  and 
this  officer  cannot  act  upon  his  personal  it  seems  a  court  of  law,  should  refuse  to 
knowledge.    The  People  v.  Smith,  45  N.  enforce  a  subscription  until  the  corpora- 
Y.  772  (1871).    Ante,  sec  515,  note.  tion  properly  secures  the  appropriation  of 
By  its  charter  a  city  was  authorized  the  bonds,  or  their  proceeds,  in  accordance 
to  take  stock  in  railroads,  ** provided,  that  with  the  terms  of  subscription.    Cumber- 
no  stock  shall  be  subscribed  or  taken  by  land&O.  R.  R.  Co.  v.  Washington  County, 
the  common  council,  unless  upon  the  pe-  10  Bush  (Ky.),  564  (1874). 
tition  of  two-thirds  of  the  residents  of         Where  a   municipal   corporation    has 
said    city    who   are   freeholders  of   said  power  to  make  a  donation  in  aid  of  a  rail- 
city."    It  was  held,  in  an  action  by  the  road,  to  levy  and  collect  taxes  to  pay  it, 
railroad   company   against   the   city   on  or  to  borrow  money  to  pay  it  and  to  issue 
the  contract  of  subscription,  that  it  was  the  bonds  to  meet  the  loans,  the  railroad  cora- 
duly  of  the  common  council  to  determine  pany  has  a  claim  for  money  only,   and 
whether  the  requisite  number  of  the  free-  cannot  compel  a  municipal  corporation  to 
holders  of  the  city  had  petitioned  for  the  issue  bonds  for  it ;  on  the  other  hand,  it 
subscription,   no   other    tribunal  having  cannot  be  compelled  to  take  bonds   in 
been  provided  for  that  purpose  ;  and,  hav-  payment  of  the  donation.    Chicago,  D.  & 
ing  passed  upon  that  question,  their  deter-  V.  R,  R.  Co.  v.  St.  Anne,  101  111.  151. 
mination  is  conclusive,  unless  it  may  be  Ante,  sec.  515,  note, 
set  aside  in  some  direct  proceeding  for         ^  Marshall  County  v.  Cook,  88  III.  44 
that    purpose.      Evansvillo,    Ind.    &   C.  (1865),  commenting  on  and  distinguishing 
Straight  Line  R.  R.  Company  v,  Evans-  Mercer  County  v.  Racket,  1  Wall.  83,  and 
ville,  15  Ind.  395  (1860),  following  and  Gelpcke  v.  Dubuque,  2b,  175.     See,  also, 
applying  Knox  County  v,  AspinwaU,  21  Shoemaker  v.  Goshen,  14  Ohio  St  569 ; 
How.  539.    See  also  Bissell  v,  Jefferson-  Berliner  v.  Waterloo,  14  Wis.  378  ;  Veeder 
villp,  24  How.  287  (1860) ;  Mercer  County  v.  Lima,  19  Wis.  280  (1865);  Dunnovan  v. 
V,  Hacket,  1  Wall.  83  ;  compare,  however,  Green,  57  III.  68 ;  St.  Joseph  Township  v, 
Veeder  v.  Lima,  19  Wis.  280  (1865) ;  Du-  Rogers,  16  Wall.  644  (1872);  s.  p.  as  to 
anesburgh  v.    Jenkins,    40    Barb.    574  ;  ratification.  Marsh  v.  Fulton  County,  10 
Society.   Ac.,  v.  New  London,  29  Conn.  Wall.  676  (1870);  Hancock  r.  Chicot  Co., 
174;  Stote  v.  Saline  County,  46  Mo.  242  82  Ark.  575  (1877).    The  corporation  is 
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But  this  view  v)a9  denied  to  he  sound  by  the  Supreme  Court  of  tlu 
United  States^  which  decided  that  an  innocent  holder  for  value  of 
such  bonds  was  entitled  to  recover  upon  them.  The  only  defect  in 
the  execution  of  the  power  was  that  the  election  was  ordered  by  the 
wrong  authority ;  and  the  Supreme  Court  held  that  the  conduct  of  the 
county  in  retaining  the  stock,  and  in  levying  taxes  and  paying  inter- 
est for  a  series  of  years,  estopped  it  to  set  up  as  a  defence  that  the 
bonds  were  invalid,  and  it  refused  to  follow  the  judgment  of  the 
Supreme  Court  of  the  State,  which  had  held  the  same  issue  of  bonds 
to  be  void.^ 

§  552  (425).  Same  sul^^ct.  —  In  a  case  in  Ohio,  where  the  legisla- 
ture authorized  "  the  county  commissioners  of  any  county  through  or 
ill,  which  a  railroad  might  be  located,  to  subscribe  to  the  capital 
stock  of  the  said  company,"  and,  for  the  purpose  of  paying  therefor, 

estopped  —  where  the  power  to  issue  ex-  Sap.,   81   Gratt    (Va.)    685,    approTing 

isted  —  from  setting  up  irreguiarUies  in  text.    The  Supreme  Court  of  Illinois  holds 

the  issue  of  the  honds,  after  repeated  pay-  that  since  the  Constitution  of  1870  the 

ments  of  interest  thereon.     Ketthsburg  «•  onus  is  on  the  holder  of  the  bonds  to  show 

Frick,  84  IlL  i05 ;  Jasper  County  v.  Bal-  that  they  were  lawfully  issued  ;  and  that 

lou,  103  U.  S.  745  ;  Schaeffer  v.  Bonham,  they  are  void  if  the  conditions  on  which 

95  111.  868;  Han.  &  St.  J.  R.  Co.  v.  Marion  the  issue  was  authorized  are  not  complied 

County,  36  Mo.  294 ;  Mercer  County  v,  with.    Town  of  Prairie  v.  Lloyd,  97  HI 

Hubbard,  45  IlL  139  ;  Beloit  v.  Moi^gan,  179  ;  Town  of  Eagle  v.  Eohn,  84  111.  292; 

7  Wall.  619  (1868);  Schenck  o.  Marshall  Richeson  v.  People,  115  111.  450 ;  Eddy  p. 

Co.   Sup.,   5  Wall.   772;  compare  Marsh  People,  127  111.  428  (1889).     AnU,  sec^ 

V.  Fulton  County,   10  Wall.  676.     The  530,  and  note,  539,  540.     Where  the  1^ 

municipal  authorities,   on  mandamus  or  voters  of  a  city  voted  in  favor  of  a  railway 

other    proceedings    to    compel    them    to  subscription,  to  be  paid  in  city  bonds,  upon 

make  subscription  to  the  railroad  com-  the  condition,    among    others,   that  the 

pany,  may  show  that  the  election  was  in-  railroad  should  be  compleied  within  ikt 

fluenced  by  it  and  its  employees,  by  bribery  county  on  or  before  a  certain  daU,  and 

and  corruption.     People  v,  San  Fr.  Sup.,  before  the  expiration  of  that  time,  but 

27  Cal.  655  (1865)  ;  Butler  v,  Dunham,  27  after  the  Illinois  Constitution  of  1870  went 

III.  474 ;  post,  chap.  xx.     JFkat  is  a  ma-  into  effect,  the  city  council,  by  an  onicr, 

jority  of  votes.     People  v.  Chapman,  66  111.  and  without  further  action  by  the  votera, 

137  (1873);  Decker  v.  Hughes,  68  III.  33  extended  the  time  for  the  completion  of  the 

(1873).      Subscription  cannot    be   made  roflki  within  the  county,  the  Supreme  Court 

without  an  aflfirmative  vote.      People  v,  of  the  State  was  of  the  opinion  that  bonds 

Cass  Co.,  77  III.  438  (1875).     The  pre-  issued  in  payment  of  the  subscription  were 

sumption  is  that  the  vote  cast  at  an  elec-  in  violation  of  the  condition,  and  wereFoid, 

tion  held  according  to  law,  is  the  vote  of  for  the  reason  that  the  extension  was  not 

the  whole  number  of  legal  voters,  and  this  authorized  by  the  legal   voters,  and  the 

presumption  cannot  be  rebutted  by  proof  city,  under  the  new  Constitution,  had  no 

of  the  number  of  votes  cast  at  an  election  power  to  make  a  new  contract  in  regard  to 

held  in  the  preceding  year.     St.  Joseph  v.  such   subscription.       It  was   accordingly 

Rogers,  16  Wall.  664  ;  Melvin  r.  Lisenby,  held  that  a  tax  levied  to  provide  money  to 

72  111.  63  (1874).  pay  interest  on  the  bonds  could  not  be 

1  Marshall  County  Sup.  v,  Schenck,  6  collected.     Eddy  v.  People,   127  IlL  428 

Wall.  772  (1866) ;  Redd  v.  Heniy  Co.  (1889). 
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•*  to  boiTow  the  necessary  amount  of  money,  for  which  they  shall 
issue  their  negotiable  bonds/'  &c,  it  was  decided  to  be  a  defence  to 
an  action  on  the  bonds  (though  by  a  bona  fide  holder)  that  the  rail- 
road was  "  never  made  or  located  through  or  in  the  county ; "  that 
it  was  **  located  and  completed  so  as  not  to  touch  the  county."  The 
defence  was  held  good,  upon  the  ground  that  the  authority  to  issue 
the  bonds  never  existed.^  Other  cases  have  been  decided  upon 
similar  grounds.^  It  is  the  general  doctrine  of  the  State  courts  that 
not  only  is  express  authority  requisite,  but  that  the  substantial  r&^ 
quirements  of  the  law  must  be  observed  ;  ^  while  in  the  Federal  courts 
the  failure  to  comply  with  the  requirements,  or  rather  the  decision 
of  the  local  officers,  especially  when  embodied  in  the  recitals  of  the 
bond  that  such  requirements  have  been  complied  with,  is,  as  we 
have  seen,  no  defence  against  the  bo7M  fide  holders  of  such  bonds. 

§  553  (426).   Gkeneral  Result  stated.  —  It  may  be  remarked,  in 
conclusion,  that  this  general  survey  of  the  adjudications  shows  some 

1  Treadwell  v,  Hancock  Co.  Comm'rs,  must  be  perfected  before  the  construction 

11   Ohio  St.    188  (1860),  reviewing  and  of  the  road  intended  to  be  aided.    State 

criticising   AspinwaU   v,    Knoz   County  v.  Highland,  25  Minn.  855. 

Comra'rs,  21  How.  (TJ.  S.)  589,  approved  »  Under  the  New  York  Act  of  1871, 

in  Bissell  v.  JeffersonviUe,  24  How.  (U.  S.)  chap.  298,  which  requires  all  the  counties 

287  (1860).      Compare  Purdy  v.  Lansing,  through  which  the  road  would  pass  to  be 

128  U.  S.   557  (1888),  cited  infra.     In  designated  and  the  road  located,  before  the 

Veeder  v.  Lima,    19  Wis.  280   (1865),  bond  of  any  town  can  be  issued  in  aid 

Treadwell  o.  Commissioners  and  Gould  v,  thereof,  this  requirement  is  held  to  go  to 

Sterling,  before  cited,  are  approved,  and  th^.  quetHon  of  poioer,  and  bonds  issued 

AspinwaU  v.  Commissioners  and  Moran  v.  without  previous  action  of  the  board  of 

Miami  County  are  criticised.     Compare  directors  of  the  company,  adopting  the 

State  V,  Van  Home,  7  Ohio  St.  827  ;  re-  entire  route,  and  designating  aU  the  coun- 

affirmed.  State  v.  Union  Township  Trus-  ties  through  which  the  road  would  pass, 

tees,  8  Ohio  St.  894,  401.    The  two  cases  are  void.     Purdy  v.  Lansing,  128  U.  S. 

last  cited  (7  Ohio  St.  827,  8  Ohio  St.  894)  557  (1888);  approving  People  v.  Morgan, 

do  not  intend,  probably,  to  assert  the  prin-  55  N.  T.  587  ;  Mellen  v,   Lansing,  20 

ciple  that  the  non-action  of  the  taxpayers  Blatchf.  27S. 

or  inhabitants  will  supply  a  toant  ofpotoer^  Bonds  issued  where  a  valid  condition 

in  the  just  sense  of  that  expression,  in  precedent  imposed  under  legislative  an- 

the  trustees  to  subscribe  for  the  stock,  thority  was  disregarded,  and  there  was  no 

or    estop    the    qiuui    corporation    from  specific  recital  covering  the  point,  held  to 

making  the  defence  of  ultra  vires,  if  it  be  void  for  want  of  power.     German  Bank 

existed.  v.  Franklin  Co.,  128  U.  S.  526  (1888). 

Under  a  charter  authorizing  counties  See  nice  distinctions  there  drawn  in  the 

"  through  which  "  a  given  railroad  **  may  cases  on  this  subject, 

pass  "   to  subscribe  to  its  stock,  it  was  *  LamoiUe,  &c  Co.  v.  Fairfield,  51  Yt. 

held  that  a  county  between  the  termini  of  257  ;  People  v,  Waynesville,  88  IIL  469  ; 

the  road  might  subscribe  without  waiting  Sykes  v,  Columbus,  55  Miss.  115  ;  Dela- 

until  the  route  was  located,  or  built  with-  ware  Co.   v,   McClintock,    51    Ind.   325 

in  the  county.    Woods  v.  Lawrence  Coun-  (1875) ;  Harding  v,  Rockford,  R.  I.  &  St. 

ty,  1  Black  (U.  S.),  386  (1861).     In  Min-  L.  R.  R.  Co.,  65  lU.  90  (1872). 
n^sota  the  agreement  to  issue  the  bonds 
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difference  of  judicial  opinion  (chiefly  in  caaes 
innocent  holders  of  nc^tiable  municipal  set 
evidence  of  compliance  with  conditions  pre< 
will  estop  the  municipality  from  showing  i 
with  such  conditions.  Yet,  aside  from  thest 
all  agree  that  such  a  corporation  may  suco 
the  honds  in  whosesoever  hands  they  may  be, 
who  assume  to  issue  them,  bad,  in  the  sensi 
legislative  power  to  do  so.^  The  ofGcers  of  su 
no  general  power  to  bind  them,  and  have  m 
as  the  legislature  confers.  If  the  statute  ant 
tion  to  issue  its  bonds  only  when  the  meas 
majority  of  the  voters,  bonds  issued  without 
in  fact,  or  according  to  the  decision  of  auth 
authorized  body  or  tribunal),  or  when  voted 
without  authority  of  law  issued  to  another,  i 
ever  hands  they  may  come.'  This  is  the  sou: 
on  this  subject,  and  the  one  which  has  had  t 
the  State  courts  in  this  country,  and  it  has 
sanction  of  the  Supreme  Court  of  the  United 

1  Ante,  cbip,  vi.  wc  IBS,    The  proTi»>  by  law  and  ■ 

loiu  of  a  railroad  charter  made  it  lawful  of  an  officer, 

for  certain  countieB  to  mbscribe  stock  on  npoo  the  co 

■  majority  vote,  and,  on  mch  Tote  being  ported  to  b& 
btid,  made  it  the  duty  of  the  county  earn-         '  Anlt,  cl 

mUaionen  to  tnbecribe  for  stock  and  isane  E29  a,  G42. 
bonda  therefor.     According!;  a  vote  waa         *  Haish  i 

had,  resDlting  in  faioi  of  a  aubacriptioD  ;  673  (IS70). 

afUr  the  vote,  bat  before  the  subacriptioQ  Jtutice  Field 

wai  actually  mode  and  the  bonda  issaed,  eritig  the  o] 

counties  were  prnhibited  by  Uw  from  sub-  "Bat  it  ia  ' 

scribing  for  stock,  nnless  paid  for  la  caah.  plaintiff  was 

It  washeld  thattbepowerto  snbscribeand  bonds,  witho 

the  Tote  did  not  constitute  a  contract  within  If  sach  wen 

the  meaning  of  tbe  clause  of  the  Constitu-  faow  it  cool 

tion    makiDg  contracts  inviolable ;    that  county  of  1 

until  the  subscription  was  sctually  made  where    the 

tbe  contract  waa  unexecuted  ;   and  that  menla    posse 

bonds  thus  issued  were  void,  even  in  the  contract,    at 

bands  of  innocent  holders  for  value.     As-  might,  for  si 

pinwall  V.  DsTiesB  Co.  Comm'ra,  22  How.  specijil  inqui 

(U.  B.)  3S4  (1859);  Eddy  d.  People,  127  a  case  where 

III    428   (18S9) ;  ante,    sec.   70 ;  Marsh  existed ;   wh 

V.  Fulton  County,  10  Wall.  676  :  Hayes  with  equal  i 

e.   Holly  Springs,   114  U.  8.  120;  Mer-  by  any  other 

chants'    Bank    d.   Bergen    County,     IIG  a  case,  too,  ' 

U.  S.   384,   when  n  bmia  fde  holder,  for  to  look  to  th 

value,  of  bonds,  containing  no  recitals,  county   and 

isMied  in  exce«s  of  the  number  authorized  bad  been  so 


§  554  CONTRACTS  :  BONDS ;  DEFENCES.  649 

tion,  however,  must  be  remembered,  between  want  of  power  to  issue 
the  bonds  and  irregularities  in  the  exercise  of  the  power,  which 
latter  are  unavailing  against  the  bona  Jide  holder  without  notice  of 
the  irregularity. 

§  554.    Defences ;  Waiver  of  Irregularities  in  Issue  of  Bonds,  &c. 

—  Defences  grounded  on  corporate  neglect,  or  technical  in  their 
nature,  are  not  favored  when  the  bonds  are  in  innocent  hands.^  The 
issue  of  the  bonds  raises  a  presumption  that  conditions  precedent, 
imposed  by  ordinance,  have  been  complied  with  or  waived.^    This  is 

justify  the  issue  of  the  honds.     The  an-  s.  o.  5  Chicago  Legal  News,  265;  Burr  v, 

thority  to  contract  must  exist  before  any  Carbondale,  76  111.  455  (1875). 
protection  as  innocent  purchaser  can  be         ^  Maddox  v.  Graham,   2  Met.   (Ky.) 

claimed  by  the  holder.    This  is  the  law  56  ;  Commonwealth  o.  Pittsburgh,  43  Pa. 

even  as  respects    commercial  paper,  al-  St.  391  ;  San  Antonio  v.  Lane,  32  Tax. 

leged  to  have  been  issued  under  a  dele-  405. 

gated  authority,  and  is  stated  in  the  case         ^  Commonwealth  v.  Pittsburgh,  supra  ; 

of  Floyd  Acceptances,  7  WaU.  666.    In  Gilchrist  «.  Little  Rock,  1  Dillon  C.  C. 

speaking  of  notes  and  bills  issued  or  ac-  261 ;   Danielly  v.  Cabaniss,  52  Ga.  211 

cepted  by  an  agent,  acting  under  a  gen-  (1874);  Black  v,  Cohen,  lb,  621. 
eral  or  special  power,  the  court  says  :  '  In         The    Supreme   Court  of   the    United 

each  case  the  person   dealing  with  the  States  has  held,  in  an  action  on  negoti- 

agent,  knowing  that  he  acts  only  by  virtue  able  bonds  issued  by  a  public  corporation, 

of  a  delegated  power,  must,  at  his  peril,  that  where  the  defendant  has  shown  fraud 

see  that  the  paper  on  which  he  relies  tfi  the  origin  or  inception  of  the  instm- 

comes  within  tiie  power  under  which  the  ments,  this  will  throw  upon  the  holder 

agent  acts.     And  this  applies  to  every  the  burden  of  showiug  that  he  gave  value 

person  who  takes  the  paper  afterwards ;  for  them  before  maturity.    Smith  v.  Sao 

for  it  is  to  be  kept  in  mind  that  the  pro-  County,  11  Wall.  189  (1870),  Cliff<yrd,  J., 

tection  which    commercial  usage  throws  dissenting ;   Montclair  v.  Ramsdell,   107 

around  negotiable  paper  cannot  be  used  U.  S.  147  ;  Pana  v.  Bowler,   107  U.  S. 

to  establish  the  authority  by  which  it  was  529,  542. 

originally  issued.*  '*    And  in  this  case  the         When  special  authority  to  borrow  money 

bonds  of  the  county  of  Fulton,  though  or  to  subscribe  to  the  stock  of  a  railroad 

negotiable  in  form,  and  not  disclosing  or  company  will  impliedly    repeal   existing 

reciting  their  purpose  or  origin,  were  held  charter  limitatums  upon  the  amount  of 

void,  in  the  hands  of  bona  fide  holders,  for  indebtedness  that  may  be  contracted  by  a 

want  of  authority  in  the  county  to  issue  municipality,  or  upon  the  rate  of  taxation, 

them,  having  been  voted  to  one  corpo-  See  Amey  v.  Allegheny  City,   24   How. 

ration  and  delivered    (according  to  the  864  (1860);  Butz  v.  Muscatine,  8  Wall, 

view  of  the  court)  to  another  and  distinct  575  (1869);  ante,  sec  162,  and  cases  there 

corporation.     See  also,  Lewis  v.  Barbour  cited. 

Co.   Comm'rs,  8  Fed.  Rep.  191  ;    noted         }/Lode  of  enforcing  payment  o(  mnmcvpsl 

supra,  sees.  529  a,  531,  note ;  supra,  sec.  bonds.     See  chapter  on  Mandamus,  post, 

524.    See  Society,  &c.  v.  New  London,  29  The  authority  to  levy  and  collect  special 

Conn.  174 ;  compare  People  v.  Mead,  86  taxes  to  pay  bonds  authorized  to  be  issued 

N.  Y.  224;  Adams  v.  Memphis  &  L.  R.  R.  cannot  be  withdrawn  or  repealed  by  the 

Co.,  2  Coldw.  (Tenn.)  645;  Lynde  v.  Win-  legislature  to  the  prejudice  of  the  holder 

nebago  County,  16  Wall.  6  (1872);  Steines  of  such  bonds.    Von  Hoffinan  «.  Quincy, 

V.  Franklin  County,  48  Mo.  167  (1871);  4  Wall.  585  (1866) ;  anU,  chap.  W,;  post, 

Livingston  County  v.  Weider,  64  IlL  427 ;  chap.  xx.    Where  bonds  of  a  county  are 
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certainly  so  where  the  bonds  recite  in  substance  that  they  are  issued  , 
under  and  pursuant  to  the  enabling  act 

§  555.    "Where  Lost  or  Stolen.  —  Having  stated  the  law  of  muni-  ' 
cipal  bonds,  it  may  be  useful  to  give  a  synopsis  of  the  principles 
applicable  to  negotiable  securities,  including  such  bonds,  when  lost 
or  stolen. 

A  n^otiable  bond  stolen  and  its  number  altered  by  the  thief  has 
been  held  to  be  good  in  the  hands  of  a  honaJUie  holder,  who  pur- 
chased it  for  value.^  Negotiable  bonds  or  coupons,  although  stolen, 
are  collectible  by  a  bona  fde  holder  who  took  them  for  value  in  the 
usual  course  of  business,  before  maturity  and  without  notice.^  If, 
however,  the  instrument  is  incomplete,  as  if  any  essential  part  is 
left  in  blank,  and  is  afterwards  filled  up  by  the  thief,  or  holder 
under  the  thief,  no  recovery  can  be  had ;  as,  where  in  an  incomplete 
instrument  the  place  of  payment  was  left  in  blank,  and,  before  it 
was  filled  up  by  the  authorized  officer,  the  bonds  were  stolen.*     A 

legally  authorized  to  be  issued  by  a  vote  Perrine,  103  U.  S.  806.      See  supra,  sec 

of  the  people,  and,  by  the  law  authorizing  544. 

the  vote,  it  is  provided  that  the  bonds  ^  Elizabeth  v.  Force,  29  N.  J.  £q.  587; 
BhaU  be  executed  by  certain  officers,  and  Birdsall  v.  Russell,  29  N.  Y.  220  ;  Corn- 
countersigned  by  the  treasurer  of  the  nion wealth  v.  Savings  Bank,  98  Mass.  12 ; 
county,  it  was  held,  that  the  omission  of  Diamonds.  Lawrence  Co.,  87  Pa.  St.  353 ; 
the  treasurer  to  countersign  the  bonds  is  a  Crosby  v.  New  London,  W.  &  P.  R.  R. 
mere  defect  in  the  execution  of  them,  Co.,  26  Conn.  121  ;  Myers  v.  York  &  (\ 
which  a  court  of  equity  would,  in  the  ab-  R.  R.  Co.,  43  Me.  862  ;  Clarke  v.  Janes- 
sence  of  a  remedy  at  law,  ordinarily  sup-  ville,  1  Biss.  98;  Morgan  v.  United  States, 
ply,  and  that  an  injunction  restraining  the  113  U.  S.  476  (reversing  8.' c.  18  Court 
collection  of  taxes  for  the  payment  of  such  of  Claims  Rep.  386),  where  alteration  of 
bonds  should  not  be  allowed.  Breese,  C.  numbers  of  stolen  bonds  is  one  of  the  facts 
J.,  and  McAllister,  J.,  dissenting.  Melvin  stated,  and  where  the  court,  while  not 
V.  Lisenby,  72  111.  63.  directly  passing  upon  the  legal  effect  of 
Township  Eailroad  Aid  Act  of  Missouri  such  alteration,  sustained  the  title  of  bona 
Jield  unconstitutional,  Webb  v,  Lafayette  fide  purchasers  for  value  and  without  notice 
Co.,  67  Mo.  353  ;  Ranney  r.  Bader,  67  Mo.  of  the  alteration  ;  Brown,  Riley  &  Co.  r. 
476 ;  State  v.  Brass6eld,  67  Mo.  331.  But  United  States,  20  Court  of  Claims  Rep. 
the  Federal  courts,  as  to  bonds  previously  416,  construing  opinion  of  Supreme  Court 
issued,  refused  to  follow  the  State  court  on  this  point  in  case  of  MoT*gan  v.  Unitetl 
decisions.  Foote  v.  Johnson  County,  5  States,  supra ;  Jones  on  Railroad  Secnri- 
Dillon  C.  C.  R.  281  (1878);  Douglass  v.  ties,  sec.  216 ;  Wylie  v.  Mo.  Pac.  Ry.  Co^ 
Pike  County,  101  U.  S.  677  (1879).  The  U.  8.  Circuit  Court,  S.  D.  N.  Y.  MSS. 
law  of  New  York  intended  to  legalize  the  Compare  Suffell  v.  Bank  of  England,  9 
acts    of   commissioners  to    aid    railways  Q.  B.  D.  555. 

was  declared  unconstitutional.     Horton  p.         ^  Evertson  v,  Nat.  Bank  of  Newport, 

Thompson,  71  N.  Y.  513.     The  Supreme  66  N.  Y.  14 ;  State  v.  Wells,  15  CaL  386; 

Court  of  the  United  States  declined  to  fol-  Spooner  v.  Holmes,  102  Mass.  503. 
low  the  ruling  in  Horton  v,  Thompson,         •  Ledwich  r.  McKim,  53  N.  Y.  807 ; 

supra,  and  it  held  the  same  act  to  be  Jackson  v,  Vicksburg,  S.  &  T.  R.  R.  Ca* 

constitutional  and  the  bonds  in  question  2  Woods.  141. 
to   be    validated   by  it.      Thompson  v. 
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ona  fide  holder  of  such  an  instrument  cannot,  by  inserting  the  name 
^  a  place  in  the  blank,  recover  its  value.^  Where  the  corporate 
^eal  of  the  obligor  and  the  indorsement  of  the  trustees  were  both 
wanting  when  the  bonds  were  stolen,  and  these  were  subsequently 
forged,  and  in  that  condition  came  into  the  plaintiff's  hands,  the 
company  was  not  liable.^  As  a  bond  takes  effect  from  its  delivery, 
it  is  presumed  that  a  blank  as  to  the  date  in  an  instrument  other- 
wise complete  and  duly  delivered  would  not  affect  a  recovery.'  The 
insertion  by  the  thief  of  the  name  of  the  payee  in  the  blank  left 
for  that  purpose  when  the  bond  was  issued  and  delivered,  is  not 
such  an  alteration  as  will  avoid  the  bond.^  The  fact  of  the  bond, 
otherwise  negotiable,  not  being  payable  to  a  particular  person,  does 
not  render  it  non-negotiable.^ .  If  overdvs  bonds  or  coupons  are  stolen 
and  then  come  into  a  bona  fide  holder's  hands,  he  cannot  collect  their 
amount.^  Coupons  have  been  held  to  be  entitled  to  three  days'  grace, 
so  that  a  purchaser,  after  the  time  specified  for  payment,  but  before 
the  expiration  of  the  days  of  grace,  is  deemed  a  purchaser  before 
maturity^  Giving  immediate  notice  of  the  theft  by  publication 
will  not  of  itself  deprive  the  bona  fide  holder  of  his  right  to  recover.® 
After  actual  service  of  such  notice,  bankers  and  brokers  should  retain 
a  memorandum  in  order  to  identify  stolen  bonds  if  presented.® 


^  lb, 

2  Maas  V.  Missouri,  K.  &  T.  Ry.  Co., 
11  Hun  (N.  Y.).  8. 

»  Pierce  r.  Richardson,  37  N.  H.  806  ; 
Bills  V.  Stanton,  69  111.  51. 

*  Boyd  V,  Kennedy,  9  Vroom  (88  N. 
J.  L.),  146;  Dutchess  Co.  Ins.  Co.  v, 
Hachfield.  1  Hun  (N.  Y.),  676. 

6  Smith  V.  Clark  County,  54  Mo.  58. 

^  Arents  v.  Commonwealth,  18  Gratt. 
(Va. )  750  ;  Vermilye  r.  Adams  Exp.  Co., 
21  Wall.  138. 

^  Evertson  v.  National  Bank  of  New- 
port, 66  N.  Y.  14 ;  Arents  v.  Common- 


wealth, 18  Gratt.  (Va.)  750  (holda  that 
there  is  no  grace). 

8  Seybel  v,  Nat.  Cur.  Bank,  54  N.  Y. 
288  ;  Murray  v.  Lardner,  2  Wall.  110. 

*  Vermilye  v.  Adams  Exp.  Co.,  21  WalL 
138.  Mere  omission  to  look  for  such  no- 
tice several  months  after  publication  is  no 
proof  of  mala  fide$,  Raphael  v.  Bank  of 
England,  17  C.  B.  161.  See  Preston  v. 
HuU,  23  Gratt.  ( Va.)  600 ;  8.  c.  21  Am. 
Rep.  699 ;  also  see  elaborate  note  by  Mr. 
Stewart  to  Elizabeth  v.  Force,  in  29  N.  J. 
Eq.  587,  reversing  8.  c.  28  N.  J.  Law, 
463. 
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